A 


LAW  DICTIONARY, 


ADAPTED  TO  THE 


CONSTITUTION  AND  LAWS 


UNITED  STATES  OF  AMERICA, 


AND  or  TIIK 


SEVERAL  STATES  OF  THE  AMERICAN  UNION ; 


REFERENCES  TO  THE  CIVIL  AND  OTHER  SYSTEMS  OF  FOREIGN  LAW 


BY  JOHN  BOUVIER. 


IgnorintU  Vmnlnta  ot  an  — Co.  Lm\  t a. 

qua  ehaqua  ac-laooa  at  cbaqua  art  a ana  tcrxnoa  propre*.  luconnu  *u  oommun  d*  hoamt-a.— Fuanr. 


THIRD  EDITION,  .MUCH  IMPROVED  AND  ENLARGED. 

VOL.  I. 


PHILADELPHIA: 

T.  k J.  W.  JOHNSON,  LAW  BOOKSELLERS. 
1848. 


Entered  according  to  Act  of  Congress  in  the  year  one  thousand  eight  hundred  and  thirty  mu 
BY  JOHN  BOUVIER, 

In  the  Clerk’s  Office  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


Entered  according  to  Act  of  Congress  in  the  year  one  thousand  eight  hundred  and  forty-three, 
v * I * BY  JOHN  BOUVIER, 


In  tiic  Clerk’s  Office  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


Entered  according  to  Act  of  Congress  in  the  year  one  thousand  eight  hundred  and  forty-eight, 
BY  JOHN  BOUVIER, 

In  the  Clerk’s  office  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


KITE  Jc  WALTON,  PRINTERS 


TO  THE  HONOURABLE 


JOSEPH  STORY,  LL.D., 

ONE  OF  THE  JUDGES  OF  TIIE  SUPREME  COURT 
OF  THE  UNITED  STATES, 

THIS  WORK 

IS, 

WITH  II 1 8 PERMISSION, 

MOST  RESPECTFULLY  DEDICATED, 

AS  A TOKEN 

OF  THE  GREAT  REGARD  ENTERTAINED  FOR  HIS  TALENTS. 
LEARNING  AND  CHARACTER, 

BY 


THE  AUTHOR 


ADVERTISEMENT 


TO  THE  THIRD  EDITION. 


Encoubaged  by  the  success  of  this  work,  the  author  has  endeavoured 
to  render  this  edition  ns  perfect  as  it  was  possible  for  him  to  make  it.  Ho 
has  remoulded  very  many  of  the  articles  contained  in  the  former  editions, 
and  added  upwards  of  twelvo  hundred  new  ones. 

To  render  the  work  as  useful  as  possible,  ho  has  added  a very  copious 
Index  to  the  whole,  which,  at  the  same  time  that  it  will  assist  the  inquirer, 
will  exhibit  tho  great  number  of  subjects  treated  of  in  these  volumos. 

As  Kelhnm’s  Law  Dictionary  has  been  published  in  this  city,  and  can 
be  had  by  those  who  desire  to  possess  it,  that  work  has  not  been  added  as 
an  appendix  to  this  edition. 


Phikuklphia,  November,  1848. 


PREFACE. 


To  the  difficulties  which  the  author  experienced  on  his  admission  to  the  bar, 
the  present  publication  is  to  be  attributed.  His  endeavours  to  got  forward  in 
his  profession  were  constantly  obstructed,  and  his  efforts  for  a long  time  frus- 
trated, for  want  of  that  knowledge  which  his  elder  brethren  of  the  bar  seemed 
to  possess.  To  find  among  the  reports  and  the  various  treatises  on  the  law  the 
object  of  his  inquiry,  was  a difficult  task  ; he  was  in  a labyrinth  without  a 
guide;  and  much  of  the  time  which  was  spent  in  finding  his  way  out,  might, 
with  the  friendly  assistance  of  one  who  was  acquainted  with  the  construction  of 
the  edifice,  have  been  saved,  and  more  profitably  employed.  He  applied  to  law 
dictionaries  and  digests  within  his  reach,  in  tho  hope  of  being  directed  to  the 
source  whence  they  derived  their  learning,  but  ho  was  too  often  disappointed  ; 
they  seldom  pointed  out  the  authorities  where  tho  object  of  his  inquiry 
might  be  found.  It  is  true  such  works  contain  a great  mass  of  information,  but 
from  the  manner  in  which  they  have  been  compiled,  they  sometimes  embar- 
rassed him  more  than  if  ho  had  not  consulted  them.  They  were  written  for 
another  country,  possessing  laws  different  from  our  own,  and  it  became  a 
question  how  far  they  were  or  were  not  applicable  here.  Besides,  most  of  the 
matter  in  tho  English  law  dictionaries  will  be  found  to  have  been  written  while 
the  feudal  law  was  in  its  full  vigour,  and  not  fitted  to  the  present  times,  nor 
calculated  for  present  use,  even  in  England.  And  there  is  a great  portion 
which,  though  useful  to  an  English  lawyer,  is  almost  useless  to  the  American 
student.  What,  for  example,  have  we  to  do  with  those  laws  of  Great  Britain 
which  relate  to  the  person  of  their  king,  their  nobility,  their  clergy,  their  navy, 
their  army  ; with  their  game  laws ; their  local  statutes,  such  as  regulate  their 
banks,  their  canals,  their  exchequer,  their  marriages,  their  births,  their  burials, 
their  beer  and  ale  houses,  and  a variety  of  similar  subjects  ? 
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The  most  modern  law  dictionaries  are  compilations  front  the  more  ancient, 
with  some  modifications  and  alterations  ; and,  in  many  instances,  they  arc 
servile  copies,  without  the  slightest  alteration.  In  the  mean  time  the  law  has 
undergone  a great  change.  Formerly  the  principal  object  of  the  law  seemed  to 
be  to  regulate  real  property,  in  all  its  various  artificial  modifications,  while  little 
or  no  attention  was  bestowed  upon  the  rules  which  govern  personal  property 
and  rights.  The  mercantile  law  has  since  arisen,  like  a bright  pyramid,  amid 
tho  gloom  of  the  feudal  law,  and  is  now  far  more  important  in  practice,  than 
that  which  refers  to  real  estate.  The  law  of  real  property,  too,  has  changed, 
particularly  in  this  country. 

Tho  English  law  dictionaries  would  be  very  unsatisfactory  guides,  even  in 
pointing  out  where  the  laws  relating  to  the  acquisition  and  transfer  of  real 
estate,  or  the  laws  of  descent  in  the  United  States,  arc  to  be  found.  And  the 
student  who  seeks  to  find  in  the  Dictionaries  of  Cowell,  Manley,  Jacobs,  Tom. 
lins,  Cunningham,  Burn,  Montefiorc,  Pott,  Whishuw,  Williams,  the  Termcs  do 
Ley,  or  any  similar  compilation,  any  satisfactory  account  in  relation  to  inter- 
national law,  to  trade  and  commerce,  to  maritime  law,  to  medical  jurispru- 
dence, or  to  natural  law,  will  probably  not  bo  fully  gratified.  He  cannot,  of 
course,  expect  to  find  in  them  any  thing  in  relation  to  our  government,  our 
constitutions,  or  our  political  or  civil  institutions. 

It  occurred  to  the  author  that  a law  dictionary,  written  entirely  anew,  and 
calculated  to  remedy  those  defects,  would  bo  useful  to  the  profession.  Probably 
overrating  his  strength,  ho  resolved  to  undertake  the  task,  and  if  he  should 
not  fully  succeed,  he  will  have  the  consolation  to  know,  that  his  effort  may 
induce  some  more  gifled  individual,  and  better  qualified  by  his  learning,  to 
undertake  such  a task,  and  to  render  tho  American  bar  an  important  service. 
Upon  an  examination  of  the  constitution  and  laws  of  the  United  States,  and  of 
the  several  states  of  the  American  Union,  he  perceived  many  technical 
expressions  and  much  valuable  information  which  he  would  ho  able  to  incor- 
porate in  his  work.  Many  of  those  laws,  although  local  in  their  nature,  will 
be  found  useful  to  every  lawyer,  particularly  those  engaged  in  mercantile 
practice.  As  instances  of  such  laws  the  reader  is  referred  to  the  articles, 
Acknowledgment,  Descent,  Divorce,  Letters  of  Administration,  and  Limita- 
tion. It  is  within  the  plan  of  this  work  to  explain  such  technical  expressions 
as  relate  to  the  legislative,  executive,  or  judicial  departments  of  the  government; 
the  political  and  the  civil  rights  and  duties  or  tho  citizens ; tho  rights  and  duties 
of  persons,  particularly  such  as  arc  peculiar  to  our  institutions,  as,  tlie  rights  of 
descent  and  administration ; of  the  mode  of  acquiring  and  transferring  property  • 
to  the  criminal  law,  and  its  administration.  It  has  also  been  an  object  with  the 
author  to  embody  in  his  work  such  decisions  of  the  courts  as  appeared  to  him 
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to  be  important,  either  because  they  differed  from  former  judgments,  or  because 
they  related  to  some  point  which  was  before  cither  obscure  or  unsettled.  lie 
does  not  profess  to  have  examined  or  even  referred  to  all  the  American  cases  ; 
it  is  a part  of  the  plan,  however,  to  refer  to  authorities  generally?  which  will 
lead  tho  student  to  nearly  all  the  cases. 

The  author  was  induced  to  believe,  that  an  occasional  comparison  of  the 
civil,  canon,  and  other  systems  of  foreign  law,  with  our  own,  would  be  useful 
to  the  profession,  and  illustrate  many  articles  which,  without  such  aid,  would 
not  appear  very  clear ; and  also  to  introduce  many  terms  from  foreign  laws, 
which  may  supply  a deficiency  in  ours.  The  articles  Condonation , Extradi- 
tion and  Novation , arc  of  this  sort.  Ho  was  induced  to  adopt  this  course 
because  the  civil  law  has  been  considered,  perhaps  not  without  justice,  the  best 
system  of  written  reason,  and  as  all  laws  arc  or  ought  to  be  founded  in  reason, 
it  seemed  peculiarly  proper  to  have  recourse  to  this  fountain  of  wisdom : but 
another  motive  influenced  this  decision ; one  of  the  states  of  the  Union  derives 
most  of  its  civil  regulations  from  the  civil  law  ; and  there  seemed  a peculiar 
propriety,  therefore,  in  introducing  it  into  an  American  law  dictionary,  lie 
also  had  the  example  of  a Story,  a Kent,  Mr.  Angell,  and  others,  who  have 
ornamented  their  works  from  the  same  source.  And  he  here  takes  the  oppor- 
tunity to  acknowledge  the  benefits  which  he  has  derived  from  the  learned 
labours  of  these  gentlemen,  and  of  those  of  Judge  Sergeant,  Judge  Swift,  Judge 
Gould,  Mr.  Rawlc,  and  other  writers  on  American  law  and  jurisprudence. 

In  the  execution  of  his  plan,  tho  author  has,  in  the  first  place,  defined  and 
explained  the  various  words  and  phrases,  by  giving  their  most  enlarged  mean- 
ing, and  then  all  the  shades  of  signification  of  which  they  are  susceptible ; 
secondly,  he  has  divided  the  subject  in  tho  manner  which  to  him  appeared  the 
most  natural,  and  laid  down  such  principles  and  rules  as  belong  to  it ; in  these 
cases  lie  has  generally  been  careful  to  give  an  illustration,  by  citing  a case 
whenever  tho  subject  seemed  to  require  it,  and  referring  to  others  supporting 
the  same  point ; thirdly,  whenever  the  article  admitted  of  it,  he  has  compared 
it  with  the  laws  of  other  countries  within  his  reach,  and  pointed  out  their  con- 
cord or  disagreement ; and,  fourthly,  he  has  referred  to  the  authorities,  the 
abridgments,  digests,  and  the  ancient  and  modern  treatises,  where  the  subject 
is  to  be  found,  in  order  to  facilitate  the  researches  of  the  student.  He  desires 
not  to  be  understood  us  professing  to  cite  cases  always  exactly  in  point ; on  the 
contrary,  in  many  instances  the  authorities  will  probably  bo  found  to  be  but 
distantly  connected  with  the  subject  under  examination,  but  still  connected  with 
it,  and  they  have  been  added  in  order  to  lead  the  student  to  matter  of  which  he 
may  possibly  be  in  pursuit. 
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To  those  who  arc  aware  of  the  difficulties  of  the  task,  the  author  deems  it 
unnecessary  to  make  any  apology  for  the  imperfections  which  may  be  found 
in  the  work.  His  object  has  been  to  be  useful ; if  that  has  been  accomplished 
in  any  degree,  he  will  be  amply  rewarded  for  his  labour ; and  he  relies  upon 
the  generous  liberality  of  the  members  of  the  profession  to  overlook  the  errors 
which  may  have  been  committed  in  his  endeavours  to  serve  them. 

Philadelphia, , September , 1839. 
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LAW  DICTIONARY. 


A,  The  first  letter  of  the  English  and 
most  other  alphabets,  is  frequently  used 
as  an  abbreviation,  (q.  v.)  and  also  in 
the  marks  of  schedules  or  papers,  as 
schedule  A,  R,  C,  &C.  Among  the 
Romans  this  letter  was  used  in  crimi- 
nal trials.  The  judges  were  furnished 
with  small  tables  covered  with  wax, 
and  each  one  inscribed  on  it  the  initial 
letter  of  his  vote  ; A , when  he  voted  to 
absolve  the  party  on  trial ; (’,  when  he 
was  for  condemnation  ; and  N L,  (non 
liquet)  when  the  matter  did  not  appear 
clearly,  and  he  desired  a new  argument. 

A MENS  A ET  THORO,  from  l>ed 
and  l>oard.  A divorce  a mensa  et  thoro , 
is  rather  a separation  of  the  parties  by 
act  of  law,  than  a dissolution  of  the  mar- 
riage. It  may  be  granted  for  causes  of 
extreme  cruelty  or  desertion  of  the 
wife  by  the  husband.  2 Eccl.  Rep. 
208.  This  kind  of  divorce  does  not  I 
affect  the  legitimacy  of  children,  nor  j 
authorize  a second  marriage.  V.  A 
vinculo  matrimon  i i ; Cruelty ; l)i vorcc. 

A PRENDRE,  French,  to  take,  to  j 
seize,  in  contracts,  as  profits  a prendre. 
Ilam.  N.  P.  184;  or  a right  to  take  i 
something  out  of  the  soil.  5 Ad.  & i 
Ell.  704;  1 N.  & P.  172;  it  differs  | 
from  a right  of  way,  which  is  simply  an 
easement  or  interest  which  confers  no  I 
interest  in  the  land.  5 B.  & C.  221. 

A QUO,  A latin  phrase,  which  sig-  1 
nifies  from  which  ; example,  in  the  com- 
putation of  time,  the  day  a quo  is  not 
Vol.  i. — 2 


to  be  counted,  but  the  day  ad  quern  is 
always  included.  13  Toull.  n.  52; 
2 Duv.  n.  22.  A court  a quo,  the 
court  from  which  an  appeal  has  been 
taken  ; a judge  a quo  is  a judge  of  a 
court  below.  0 Mart.  Lo.  R.  520  ; 1 
liar.  Cond.  L.  R.  501 . See  Ad  quern. 

A RENDRE,  French,  to  render,  to 
yield,  in  contracts.  Profits  a rendre  ; 
under  this  term  are  comprehended 
rents  and  services.  Ham.  N.  P.  192. 

A VINCULO  MATRIMONII,  from 
the  bonds  of  marriage.  A marriage 
may  he  dissolved  a vinculo , in  many 
states,  as  in  Pennsylvania,  on  the 
ground  of  canonical  disabilities  before 
marriage,  as  that  one  of  the  parties 
was  legally  married  to  a person  who 
was  then  living ; impotence,  (q.  v.,) 
and  the  like  ; adultery ; cruelty  ; and 
malicious  desertion  for  two  years  or 
more.  In  New  York  a sentence  of 
imprisonment  for  life  is  also  a ground 
for  a divorce  a vinculo.  \\'  hen  the  mar- 
riage is  dissolved  a vinculo , the  parties 
may  marry  again  ; but  when  the  cause  is 
adultery,  the  guilty  party  cannot  marry 
his  or  her  paramour. 

AR  INITIO,  from  the  loginning. 

2. — Where  a man  makes  a law  ful  en- 
try, and  subsequently  abuses  an  au- 
thority in  law  to  enter,  as  to  distrain 
or  the  like,  he  becomes  a trespasser  ab 
initio.  Rac.  Ab.  Trespass,  R. ; 8 
Coke,  146;  2 Rl.  Rep.  1218;  Clnyt. 
44.  And  if  an  officer  neglect  to  re- 
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move  goods  attached  within  n reasona- 
ble time  and  continue  in  possession,  iiis 
entry  becomes  a trespass  ab  initio. 

2 Bl.  Rep.  121ft.  See.  also  as  to  other 
cases,  2 Stra.  717;  1 If.  Bl.  13;  11 
East,  395 ; 2 Camp.  115;  2 Johns. 
191  ; 10  Johns.  253;  Ibid.  869. 

3. — But  in  case  of  an  authority  in  j 
fact,  to  enter,  an  abuse  of  such  author- 
ity will  not,  in  general,  subject  the 
party  to  an  action  of  trespass,  Lane, 
90  ; Bar.  Ab.  Trespass,  B. ; 2 T.  R. 
160.  See  generally  1 Chit.  PI.  146. 
169.  180. 

AB  INTEST  AT.  An  heir,  ab  intr*. 
tat , is  one  on  whom  the  law  casts  the  in- 
heritance or  estate  of  a person  who  dies 
intestate. 

AB  I RATO,  civil  law.  A Iatin 
phrase  which  signifies  by  a man  in 
anger.  It  is  applied  to  bequests  or 
gills,  which  a man  makes  adverse  to 
the  interest  of  his  heir,  in  consequence 
of  anger  or  hatred  against  him.  Thus 
a devise  made  under  these  circum- 
stances is  called  a testament  ab  irato. 
And  the  suit  which  the  heirs  institute 
to  annul  this  will  is  called  an  action  ab 
irato.  Merlin,  Report,  mots,  Ab  irato. 

ABANDONMENT,  contracts.  In 
the  French  law  the  act  by  which  a 
debtor  surrenders  his  property  for  the 
l>enefit  of  his  creditors.  Merl.  Rep. 
mot  Abandonment. 

Abvndonmknt,  contracts. — In  insu- 
rances the  act  by  which  the  insured  re- 
linquishes to  the  assurer  all  the  pro- 
perty to  the  thing  influnnl, 

2.  — No  particular  form  is  required 
for  an  abandonment,  nor  need  it  be  in 
writing;  but  it  must  In:  explicit  and 
absolute,  and  must  set  forth  the  reasons 
upon  which  it  is  founded. 

3.  — It  must  also  Is*  made  in  reason- 
able time  aller  the  loss. 

4.  — It  is  not  in  every  case  of  loss 
that  the  insured  can  abandon.  In  the 
following  cases  an  abandonment  may 
lie  made ; when  there  is  a total  loss ; 
when  the  voyage  is  lost  or  not  worth 
pursuing,  by  reason  of  a jK.*ril  insured 
against ; or  if  the  cargo  be  so  damaged 
ns  to  be  of  little  or  no  value  ; or  where 
the  salvage  is  very  high,  and  further 
expense  be  necessary,  and  the  insurer 


will  not  engage  to  bear  it ; or  if  what 
is  saved  is  of  less  value  than  the  freight 
or  where  the  damage  exceeds  one-hall 
of  the  value  of  the  goods  insured;  or 
where  the  property  is  captured,  or  even 
detained  by  an  indefinite  cmlsirgo  ; and 
in  cases  of  a like  nature. 

5. — The  abandonment,  when  legally 
made,  transfers  from  the  insured  to  the 
insurer  the  property  in  the  thing  in- 
sured, and  obliges  him  to  pay  to  the 
insured  what  he  promised  him  by  the 
contract  of  insurance.  3 Kent,  Com. 
265;  2 Marsh.  Ins.  559;  Pard.  Dr. 
Com.  n.  836  et  seq.  Boulay  Paty,  Dr. 
Com.  Maratime,  tit.  11,  tom.  4,p.  215. 

Abaxdo3VMk>t.  hi  maritime  erm- 
tracts  in  the  civil  law , principals  are 
generally  held  indefinitely  responsible 
for  the  obligations  which  their  agents 
have  contracted  relative;  to  the  con- 
cern of  their  commission ; hut  with 
regard  to  ship  owners  there  is  a re- 
markable peculiarity  ; they  an;  Ixiund 
by  the  contract  of  the  master  only  to 
the  amount  of  their  interest  in  the  ship, 
and  can  lx*  discharged  from  their  res- 
ponsibility by  abandoning  the  ship  and 
freight.  Poth,  Charles  part.  s.  2,  art. 
3,  § 51  ; Ord.  do  la  Mar.  des  proprie- 
taires,  art.  2 ; Code  de  Com.  1.  2,  t.  2, 
art.  216. 

Araxdoxmkxt,  rights.  The  relin- 
quishment of  a right ; the  giving  up  of 
something  to  which  wc  are  entitled. 

2.  — Legal  rights  when  once  vested 
must  1h*  divested  according  to  law,  hut 
equitable  rights  may  be  abandoned. 

2 Wash.  R.  106.  Set'*  1 II.  6c  M.  429; 
a mill  site,  once  occupied,  may  Is* 
abandoned.  17  Mass.  297  ; an  appli- 
cation for  land,  which  is  an  inception 
of  title,  5 S.  A U.  215;  2 S.  A U. 
37 ft  ; 1 Y rates,  193,  289;  2 Yeates, 
HI.  88.  318  ; an  improvement,  1 
Yeates,  515;  2 Yeates,  476;  5 Binn. 
73  ; 3 H.  6c  R.  319  ; and  a trust  fund, 

3 Yorg.  25ft,  may  lx;  abandoned. 

3.  — The  abandonment  must  be  made 
by  the  owner  without  lx,*ing  pressed  hv 
any  duty,  necessity  or  utility  to  himself, 
hut  simply  because  ho  wishes  no  longer 
to  possess  the  thing;  and  further  it  must 
be  made  without  any  desire  that  any 
other  person  shall  acquire  the  same ; for 
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if  it  were  made  for  a consideration,  it 
would  be  a sale  or  barter,  and  if  with- 
out consideration,  but  with  an  intention 
that  some  other  person  should  become 
the  possessor,  it  would  be  a gift : and 
it  would  still  lx;  a gift  though  the  owner 
might  be  indifferent  as  to  whom  the  right 
should  l)e  transferred;  for  example,  he 
threw  money  among  a crowd  with  in- 
tent that  some  one  should  acquire  the 
title  to  it. 

Abandon 3i k nt  for  torts , a term  used 
in  civil  law.  By  the  Roman  law,  when 
the  master  was  sued  for  the  tort  of  his 
slave,  or  the  owner  lor  a trespass  com- 
mitted by  his  animal,  ho  might  aban- 
don them  to  the  jx*rson  injured,  and 
thereby  save  himself  from  further  re- 
sponsibility. 

2.  — Similar  provisions  have  been 
adopted  in  Louisiana.  It  is  enacted  by 
the  civil  code  that  the  master  shall  1x5 
answerable  for  all  the  damages  occa- 
sioned by  an  offence  or  quasi  offence 
committed  by  his  slave.  Ho  may,  how- 
ever, discharge  himself  from  such  re- 
sponsibility by  abandoning  the  slave  to 
the  person  injured ; in  which  case  such 
person  shall  sell  such  slave  nt  public 
auction  in  the  usual  form,  to  obtain 
payment  of  the  damages  and  costs  ; and 
the  balance,  if  any,  shall  lx;  returned 
to  the  master  of  the  slave,  who  shall  be 
completely  discharged,  although  the 
price  of  the  slave  should  not  be  sulli- 
cicnt  to  pay  the  whole  amount  of  the 
damages  and  costs ; provided  that  the 
master  shall  make  abandonment  within 
three  days  after  the  judgment  awarding 
such  damages  shall  have  been  render- 
ed ; provided  also  that  it  shall  not  be 
proved  that  the  crime  or  offence  was 
committed  by  his  order ; for  in  such 
cases  the  master  shall  be  answerable 
for  all  damages  resulting  therefrom, 
whatever  lx;  the  amount,  without  being 
admitted  to  the  benefit  of  abandonment. 
Art.  180,  181. 

3.  — The  owner  of  an  nnimul  is  an- 
swerable for  the  damages  he  has  caused ; 
but  if  the  animal  had  been  lost,  or  had 
strayed  more  than  a day,  he  may  dis- 
charge himself  from  this  responsibility, 
by  abandoning  him  to  the  person  who 
bus  sustained  the  injury,  except  where 


the  master  has  turned  loose  a danger- 
ous or  noxious  animal,  for  then  he  must 
pay  for  all  the  harm  he  has  done,  with- 
out being  allowed  to  make  the  abandon- 
ment. Ib.  art.  2301. 

Abandonment,  malicious. — The  act 
of  a husband  or  wife,  who  leaves  his  or 
her  consort  wilfully,  and  with  an  inten- 
tion of  causing  perjietual  separation. 

2.  Such  abandonment,  when  it  has 
continued  a length  of  time  required  by 
the  local  statutes,  is  sufficient  cause  for 
a divorce.  Vide  1 Hoff.  R.  47  ; Di- 
vorce. 

ABATEMENT,  chancery  practice, 
is  a suspension  of  all  proceedings  in  a 
suit,  from  the  want  of  proper  parties 
capable  of  proceeding  therein.  It  dif- 
fers from  an  abatement  at  law  in  this, 
that  in  the  latter  the  action  is  in  gene- 
ral entirely  dead,  and  cannot  lx;  re- 
vived, 3 Bl.  Com.  108  ; but  in  the  for- 
mer, the  right  to  proceed  is  merely  sus- 
I tended,  and  may  lx*  revived  by  a bill 
of  revivor.  Mitf.  Eq.  PI.  by  Jeremy, 
57  ; Story,  Eq.  PI.  § 354. 

Abatement,  contracts , is  a reduc- 
tion made  by  the  creditor,  for  the 
prompt  payment  of  a debt  due  by  the 
payor  or  debtor.  Weak,  on  Ins.  7. 

Abatement,  mere.  law.  By  this 
tenn  is  understood  the  deduction  some- 
times made  at  the  custom-house  from 
the  duties  chargeable  upon  goods  when 
they  an;  damaged.  S«5  Act  of  Con- 
gress, March  2,  1799,  s.  52,  1 Story 
L.  U.  S.  617. 

Abatement,  pleat  ling,  is  the  over- 
throw of  an  action  in  consequence  of 
some  error  committed  in  bringing  or 
conducting  it,  when  the  plaintiff  is  not 
forever  barred  from  bringing  another 
action.  1 Chit.  PI.  434. 

2.  — Pleas  in  abatement  will  lx;  con- 
sidered as  relating,  1 to  the  jurisdiction 
of  the  court;  2,  to  the;  person  of  the 
plaintiff;  3,  to  that  of  the  defendant; 
4,  to  the  writ ; 5,  to  the  qualities  of 
such  pleas  ; 6,  to  the  form  of  such  pleas; 
7,  to  the  affidavit  of  the  truth  of  pleas 
in  abatement. 

3.  — § 1.  As  to  pleas  relating  to  the 
jurisrlicUon  of  the  court,  see  article  Ju- 
risdiction, and  Arch.  Civ.  1*1.290;  1 

| Chit.  PI.  Index,  tit.  Jurisdiction. 
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4. — § 2.  Relating  to  the  person,  of 
the  plaintiff.  1.  The  ' defendant  mnv 
plcail  to  the  person  of  the  plaintiff  rhnt  1 
there  never  was  any  such  person  in 
rerum  not  urn.  Bro.  Brief,  25;  19 
Johns.  SOS ; Com.  Dig.  Abatement, 
K.  10.  And  if  one  of  several  plaintiffs 
be  a fictitious  person,  it  abates  the  writ. 
Com.  Dig.  Abatement,  E.  1 (1 ; 1 Chit. 
1*1.  185 ; Arch.  Civ.  PI.  304.  But  a 
nominal  plaintiff  in  ejectment  mnv  sus- 
tain an  action.  5 Venn.  03;  19  John. 
308.  As  to  the  rule  in  Pennsylvania, 
see  5 Watts,  423. 

8.-r-2.  The  defendant  may  plead 
that  tlte  plaintiff  is  a feme  covert.  Co. 
Lit.  132,  b. ; or  that  she  is  his  own 
wife.  1 Brown.  Hut.  03  ; and  see  3 1 
T.  R.  631 ; 6 T.  R.  265 ; Com.  Dig. 
Abatement,  E.  0 ; 1 Chit.  PI.  437  ; 
Arch.  Civ.  PI.  302.  Coverture  occur- 
ring after  suit  brought  is  a plea  in 
abatement  which  cannot  be  pleaded  af-  I 
ter  a plea  in  bar,  unless  the  matter  I 
arose  after  the  plea  in  lmr,  but  in  that  j 
case  the  defendant  must  not  suffer  a 
continuance  to  intervene  between  the 
happening  of  tins  new  matter,  or  its 
coming  to  his  knowledge  and  pleading 
it.  4 S.  & R.  238 ; Bac.  Abr.  Abate- 
ment,  G. ; 4 Mass.  659;  4 S.  & R. 
238  ; 1 Bailey,  369  ; 4 Vera.  545  ; 2 
Wheat.  Ill; *14  Mass.  295;  1 Blackf. 
288;  2 Bailey.  349.  See  19  S .Sc  R. 
208;  7 Verm.  508;  1 Yentes,  185;  2 
Dali.  184;  3 Bibb,  246. 

6.  — 3.  That  the  plaintiff,  (unless  he  sue 
with  others  as  executor)  is  an  infant  and 
has  declared  by  attorney.  1 Chit.  PI. 
436;  Arch.  Civ.  PI.  301*;  Arch.  Pr.  B. 
R.  142:  2 Stand.  212,  a,  n.  5;  1 
Went.  58,  62;  7 John.  R.  373  ; 3 N. 
II.  Rep.  345;  8 Pick.  552;  and  see  7 
Mass.  241;  4 Hnlst.  381;  2 N.  H. 
Rep.  4^7. 

7.  — 4.  A suit  brought  by  a lunatic  un- 
der guardianship,  shall  abate.  Bravt.  18. 

8.  — 5.  I )enth  of  plaintilf  before  the  pur- 
chase of  the  original  writ,  may  lie 
pleaded  in  abatement.  1 Arch.  Civ.  PI. 
804,5;  Com.  Dig.  Abatement,  E.  17. 
Death  of  plaintiff  (lending  the  writ  might 
have  been  pleaded  since  the  Inst  con- 
tinuance. Com.  Dig.  Abatement,  II.  32: 

4 Hen.  & Munf.  410;  3 Mass.  296; 


Cam.  & Nor.  72.  4 Hawks,  433;  2 

Root,  57 ; 9 Mass.  422 ; 4 H.  At  M. 
410;  Gilmer,  145;  2 Rand.  454;  2 
Grcenl.  127.  But  in  some  states,  as  in 
Pennsylvania,  the  death  of  the  plaintiff 
does  not  abate  the  writ ; in  such  case 
the  executor  or  administrator  is  substi- 
tuted. 

9.  — 6.  Alienage,  or  that  the  plaintiff  is 
an  alien  enemy.  Bac.  Abr.  h.  t. ; 6 Binn. 
241  ; 10  Johns.  183 ; 9 Moss.  363;  Id. 
377;  11  Mass.  119;  12  Mass.  8;  3 M. 
At  S.  533 ; 2 John.  Ch.  R.  508 ; 15 
East,  260 ; Com.  Dig.  Abatement,  E.  4 ; 
Id.  Alien,  C.  5 ; 1 S.  &r  R.  310;  1 Ch. 
PI.  435;  Arch.  Civ.  PI.  3,  301. 

1 0.  — 7.  Misnomer  of  plaintiff  mnv  also 
be  pleaded  in  abatement.  Arch.  Civ. 
PI.  305;  1 Chitty’s  Pleading,  Index,  til. 
Misnomer.  Com.  Dig.  Abatement,  E. 
19,  E 20,  E 21,  E 22;  1 Mass.  75;  Bac. 
Abr.  h.  t. 

1 1 .  — 8.  If  one  of  several  joint  tennnts, 
sue  in  action  ex  contractu,  Co.  Lit.  180, 
b;  Bac.  Abr.  Joint-tenants, K ; 1 B.  Ai  P. 
73 ; one  of  several  joint  contractors. 
Arch.  Civ.  PI.  48 — 51,  53;  one  of 
several  partners,  Gow  on  Part.  150; 
one  of  severnl  joint  executors  who  have 
proved  the  will,  or  even  if  they  have  not 
proved  the  will,  1 Chit.  PI.  12,1 8;  one  of 
several  joint  administrators,  Ibid.  13;  the 
defendant  may  plead  the  non-joinder  in 
abatement.  Arch.  Civ.  PI.  304 ; see  Com. 
Dig.  Abatement,  E 9,  E 12,  E 13,  E 14. 

12.  — 9.  If  persons  join  as  plaintiffs  in 
an  action  who  should  not,  the  defendant 
may  plead  the  misjoinder  in  abatement. 
Arch.  Civ.  PI.  304  ; Com.  Dig.  Abate- 
ment, E 15. 

16. — 10.  When  the  plaintiff  is  an  al- 
leged eorpirntion,  and  it  is  intended  to 
contest  its  existence,  the  defendant  must 
plead  in  abatement.  Wright,  12;  3 
Pick.  236  ; 1 Mass.  485  ; 1 Pet.  450;  4 
Pet.  501;  5 Pet.  231.  To  a suit 
brought  in  the  name  of  the  “judges  of 
the  county  court,”  after  such  court  has 
I been  abolished,  the  defendant  may  plead 
in  abatement  that  there  nre  no  such 
judges.  Judges,  Ac.  v.  Phillips,  2 Bav 
519.  3 

14. — $ 3.  Relating  to  the  person  of 
the  defendant.  I.  In  an  action  against 
two  or  more,  one  may  plead  in  abate- 
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mcnt  that  there  never  was  such  a per-  | 
son  in  rerum  natura  as  A,  who  is 
named  as  defendant  with  him.  Arch. 
Civ.  PI.  312. 

15. — 2.  If  the  defendant  be  a married 
woman,  she  may  in  general  plead  her 
coverture  in  abatement,  8 T.  R.  545; 
Com.  Dig.  Abatement,  F.  2.  The  ex- 
ceptions to  this  rule  arise  when  the  cover- 
ture is  suspended.  Com*  Dig.  Abate- 
ment, F 2,  § 3;  Co.  Lit.  132,  b;  2 Bl. 
R.  111)7  ; Co.  B.  L.  43. 

10. — 3.  The  death  of  the  defendant 
abates  the  writ  at  common  law,  and  in 
some  coses  it  does  still  abate  the  uction, 
see  Com.  Dig.  Abatement,  II  34;  1 
Ilayw.  500;  2 Binn.  1 ; 1 Gilm.  145; 

1 Const.  Rep.  83;  4 McCord,  160;  7 
Wheat.  530;  1 Watts,  229;  4 Mass. 
480;  8 Greenl.  128;  in  general  where 
the  cause  of  action  dies  w ith  the  person, 
the  suit  abates  by  the  death  of  the  de- 
fendant lK*fore  judgment.  Vide  Actio 
Personalis  moritur  cum  persofid. 

17. — 4.  The  misnomer  of  the  defendant 
may  Ik;  pleaded  in  abatement,  but  one 
defendant  cannot  plead  the  misnomer  of 
another.  Com.  Dig.  Abatement,  F 18; 
Lutw.  36 ; 1 Chit.  PI.  440 ; Arch.  Civ. 
PI.  312.  See  form  of  a plea  in  abate- 
mont  for  a misnomer  of  the  defendant 
in  3 Suund.  200,  b.,  and  see  further,  1 
Show.  304;  Carth.  307;  Comb.  188; 

1 Lutw.  10  ; 5 T.  R.  487. 

18.  — 5.  When  one  joint  tenant,  Com. 
Dig.  Abatement,  F 5,  or  one  tenant  in 
common  in  cases  where  they  ought  to 
be  joined,  Ibid.  F 6,  is  sued  ulone,  he 
may  plead  in  abatement.  And  in  ac- 
tions upon  contracts  if  the  plaintiff  do 
not  sue  all  the  contractors,  the  defendant 
may  plead  the  non-joinder  in  ulttitement. 
Ibid.  F 8,  a;  1 Wash.  9;  18  Johns. 

S Johns.  < 'as.  382 ; Caioot’s 
Rep.  99;  Arch.  Civ.  PI.  309;  1 Chit. 
PI.  44 1 . When  husband  and  wife  should 
lx;  sued  jointly,  and  one  is  sued  alone, 
the  non-joinder  may  be  pleaded  in  abate- 
ment. Arch.  Civ.  PI.  309.  The  non- 
joinder of  all  the  executors,  who  have 
proved  the  will ; and  the  non-joinder  of 
all  the  administrators  of  the  docensed, 
may  lie  pleaded  in  abatement.  Com. 

Dig.  Abatement,  F 10. 

19.  — 6.  In  a real  action  if  brought 


| against  several  persons,  they  may  plead 
several  tenancy,  that  is  that  they  hold 
in  severalty  and  not  jointly,  Com.  Dig. 
Abatement,  F 12  ; or  one  of  them  may 
take  tlu;  entire  tenancy  on  himself,  and 
pray  judgment  of  the  writ.  Id.  F 13. 
But  mis-joindcr  of  defendant  in  a per- 
sonal action  is  not  the  subject  of  a pica 
in  abatement.  Arch.  Civ.  PI.  68,  310. 

20.  — 7.  In  cases  where  the  defendant 
mav  plead  non-tenure,  sec  Arch.  Civ. 
PI.  *310;  Cro.  El.  559. 

21.  — 8.  Where  he  may  plead  a dis- 
claimer, see  Arch.  Civ.  PI.  311 ; Com. 
Dig.  Abatement,  F 15. 

22.  — 9.  A defendant  may  plead  his  pri- 
vilege  of  not  lK*ing  sued,  in  abatement. 
Bac.  Ah.  Abridgment  C;  see  this  Diet, 
tit.  Pricilcge. 

23.  — § 4.  Plea  in  abatement  to  the 
writ.  1.  Pleas  in  abatement  to  tho 
writ  or  a bill  are  so  termed  rather  from 
their  effect,  than  from  their  being  strictly 
such  pleas,  for  as  oyer  of  the  writ  can 
no  longer  be  craved,  no  objection  can 
be  taken  to  matter  which  is  merely  con- 
tained in  the  writ,  3 B.  & P.  399*;  1 B. 
& P.  645 — 648  ; but  if  n mistake  in  the 
writ  Ik*  carried  into  the  declaration,  or 
rather  if  the  declaration,  which  is  pre- 
sumed to  correspond  with  the  writ  or 
bill,  be  incorrect  in  respect  of  some  ex- 
trinsic matter,  it  is  then  open  to  the  de- 
fendant to  plead  in  abatement  to  tho 
writ  or  bill,  1 B.  & P.  648;  10  Mod. 
210  ; and  there  is  no  plea  to  the  declara- 
tion alone  but  in  bar;  10  Mod.  210;  2 
Saund.  209,  d. 

24.  — 2.  Pleas  in  abatement  to  the  writ 
or  bill  and  to  the  tbrin  or  to  the  action. 
Com.  Dig.  Abatement,  II  1, 17. 

25.  — 3.  Those  of  the  first  description 
were  formerly  either  matter  apparent  on 
the  face  of  the  w rit,  Com.  Dig.  Abate- 
ment, II  1,  or  mutters  dehors.  Id. 
H.  17. 

26.  — 4.  Formerly  very  trifling  errors 
were  pleadable  in  abatement,  1 Lutw. 
25;  Lilly’s  Ent.  5;  2 Rich.  C.  P.  5,  8; 
l Stra.  556;  Ld.  Raym.  1541 ; 2 Inst. 
668 ; 2 B.  & P.  395.  But  ns  oyer  of 
the  writ  enn  no  longer  be;  had,  an  omis- 
sion in  the  defendant’s  declaration  of 
the  defendant’s  addition,  which  is  not 
necessary  to  be  stated  in  a declaration 
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can  in  no  case  be  pleaded  in  abatement. 

1 Saund.  818,  n.  3 ; 3 B.  & B.  395 ; 7 
East,  382. 

27.  — 5.  Pleas  in  abatement  to  the  form 
of  the  writ,  are  therefore  now  principally 
for  matters  dehors,  Com.  Dig.  Abate- 
ment, 1117;  Gilb.  C.  P.  51,  existing  at 
the  time  of  suing  out  the  writ,  or  arising 
afterwards,  such  as  misnomer  of  the 
plaintift’  or  defendant  in  Christiun  or 
surname. 

28.  — 0.  Pleas  in  abatement  to  the  ac- 
tion of  the  writ,  and  that  the  action  is  mis- 
conceived, as  it  is  in  case  where  it  ought 
to  have  been  trespass,  Com.  Dig.  Abate- 
ment, G 5 ; or  that  it  was  prematurely 
brought.  Ibid.  Abatement,  G 6,  and  tit. 
Action,  E;  but  as  these;  matters  are 
grounds  of  demurrer  or  nonsuit,  it  is 
now  very  unusual  to  plead  them  in 
abatement.  It  may  also  Ik*  pleaded  that 
there  is  another  action  pending.  See 
tit.  Autre,  art  ion  petulant, . Com.  Dig. 
Abatement,  II.  24;  Bac.  Ab.  Abate-  J 
ment,  M;  1 Chitty’s  PI.  443. 

29.  — § 5.  Qualities  of  picas  in  abate- 
ment. 1.  A writ  is  divisible,  and  may 
be  abated  in  part,  and  remain  good  for 
the  residue;  and  the  defendant  may 
plead  in  abatement  to  part,  and  demur 
or  plead  in  bar  to  the  residue  of  the  de- 
claration. 1 Chit.  PI.  444 ; 2 Saund. 
210,  n. 

30. = — 2.  As  these  pleas  delay  the  trial  of 
the  merits  of  the  action,  the  greatest  ac- 
curacy and  precision  arc  required  in 
framing  them ; they  should  Ik;  certain 
to  every  intent,  and  bo  pleaded  with- 
out unv  repugnancy.  2 T.  R.  180; 
Willcs,’  42 ; 2 Bl.  B.  1090;  2 Snuml. 
298,  b,  n.  1 ; Com.  Dig.  I,  11  ; Co.  Lit. 
392  ; Cro.  Jac.  82  ; and  must  in  general 
give  the  plaintift’ a better  writ.  This  is 
the  true  criterion  to  distinguish  a plea 
in  almtement  from  a plea  in  Imr.  8 T. 
R.  515;  Brotnnl.  139;  1 Saund.  274, 
n.  4;  284  n.  4;  2 B.  & P.  125;  4 T. 
R.  227  ; 0 East,  000  ; Com.  Dig.  Abate- 
limit,  .1  1,  2 ; 1 Day,  28;  3 Mass.  24; 

2 Mass.  302.  1 llayw.  501;  2 Ld. 
Raym.  1 178 ; 1 East,  034.  Great  ac- 
curacy is  also  necessary  in  the  form  of 
the  plea  as  to  the  commencement  and 
conclusion,  which  is  said  to  make  the 


plea.  Latch.  178;  2 Saund.  209,  c.  d; 
3 T.  R.  180. 

3 1 .  — § 0.  Form  of  pleas  in  abatement* 
1.  As  to  the  form  of  pleas  in  abatement, 
see  1 Chit.  PI.  447 ; Com.  Dig.  Abate- 
ment, I 19;  2 Saund.  1,  n.  2. 

32.  — § 7.  Of  the  affidavit  of  truth . 
1.  All  pleas  in  abatement  must  be  sworn 
to  lie  true,  4 Ann,  c.  10,  s.  11.  The 
affidavit  may  be  made  by  the  defendant 
or  a third  |>erson,  Barnes,  344,  and 
must  be  positive  as  to  the  truth  of  every 
fact  contained  in  the  plea,  and  should 
leave  nothing  to  be  collected  by  in- 
ference; Saycr’s  Rep.  293;  it  should  be 
stated  that  the  plea  is  true  in  substance 
and  fact,  and  not  merely  that  the  plea 
is  a true  plea.  3 Str.  705;  Litt.  Ent. 
1;  2 Chit.  PI.  112,  417;  1 Browne’s 
Rep.  77;  see  2 Dali.  184;  1 Yea  tea, 
185. 

Sec  further  on  the  subject  of  abate- 
ment of  actions,  Vin.  Ab.  tit.  Abate- 
ment ; Bac.  Abr.  tit.  Abatement ; Nel- 
son’s Abr.  tit.  Abatement ; American 
Dig.  tit.  Abatement;  Story’s  PI.  1 to 70; 
1 Chit.  Pi.  425  to  458;  VVhart.  Dig.  tit. 
Pleading,  F.  (b.)  Penna.  Pract.  Index, 
h.  t. ; Tidd’s  Pr.  Index,  h.  t.;  Arch.  Civ. 
PI.  Index,  h.  t. ; Arch.  Pract.  Index,  h. 
t.  Death  ; Parties  to  Actions ; Plain- 
tiff; Puis  darrein  continuance . 

Abatement  of  a Freehold.  The 
entry  of  a stranger  after  the  death  of 
the  ancestor,  ami  before  the  heir  or  de- 
visee takes  possession,  by  which  the 
rightful  possession  of  the  heir  or  devisee 
is  defeated.  3 Bl.  Com.  107  ; Co.  Lit, 
277,  a;  Finch’s  Law,  195;  Arch  Civ. 
PI.  11. 

2.  By  the  ancient  law's  of  Normandy, 
this  term  was  used  to  signify  the  act  of 
one  who,  having  an  apparent  right  of 
possession  to  an  estate,  took  possession 
of  it  immediately  after  the  death  of  the 
actual  possessor,  lieforc  the  heir  entered. 
Howard,  Anciennes  Lois  des  Fran;ais, 
tome  1,  p.  539. 

Abatkmknt  of  Leo  act  ns,  is  the  re- 
duction  of  legacies  for  the  purpose  of 
paying  the  testator’s  debts. 

2. — When  the  estate  is  short  of  pay  ing 
the  debts  and  legacies,  and  there  arc 
generul  legacies  and  specific  legacies, 
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the  rule  is  that  the  general  legatees  must 
abate  proportionably  in  order  to  pay  the 
debts ; a specific  legacy  is  not  abated 
unless  the  general  legacies  cannot  pay 
all  the  debts ; in  that  case  what  remains 
to  be  paid  must  be  paid  by  the  specific 
legatee’s,  who  must,  where  there  are 
several,  abate  their  legacies  proportion- 
ably.  2 Bl.  Com.  513 ; 2 Ves.  sen.  501 
to  504  ; 1 P.  Wins.  080 ; 2 P.  Wins. 

283.  See.  2 Bro.  C.  C.  19;  Bac. 
A hr.  Legacies,  I I ; Hop.  on  Leg.  253, 

284. 

Abatement  of  Nuisances  is  the 
prostration  or  removal  of  a nuisance.  3 
111.  Com.  5. 

2.  — 1 . Who  may  abate  a nuisance ; 2, 
the  manner  of  abating  it. 

§ 1.  Who  may  abate  a nuisance. 
1.  Any  person  may  abate  a public  nui- 
sance. 2 Salk.  458 ; 9 Co.  454. 

3.  — 2.  The  injured  party  may  abate  a 
private  nuisance,  which  is  created  by 
an  act  of  commission , without  notice  to 
the  person  who  has  committed  it ; but 
there  is  no  case  which  sanctions  the 
abatement  by  an  individual  of  nuisan- 
ces from  omission , except  that  of  cut- 
ting brunches  of  trees  which  overhang 
a public  road,  or  the  private  property 
of  the  person  w ho  cuts  them. 

4.  — § 2.  The  manner  of  abating  it. 
1.  A public  nuisance  may  lx?  abated 
without  notice,  2 Sulk.  458;  and  so 
may  a private  nuisance  which  arises  by 
an  act  oP  commission.  And,  when  tiie 
security  of  lives  or  property  may  require 
so  speedy  a remedy  ns  not  to  allow  time 
to  call  on  the  person  on  whose  property 
the  mischief  has  arisen  to  remedy  it, 
an  individual  would  be  justified  in 
abating  a nuisance  from  omission  with- 
out notice.  2 Barn.  & Cres.  311;  3 
Dowl.  & R.  556. 

5. -2.  In  the  abatement  ofn  public  nui- 
sance, the  abator  need  not  observe  par- 
ticular care  ill  abating  it,  so  ns  to  pre- 
vent injury  to  the  materials.  And  though 
a gate  illegally  fastened,  might  have 
been  ojicned  without  cutting  it  down,  yet 
the  cutting  would  be  lawful.  However,  1 
it  is  n general  rule  that  the  abatement 
must  Ixi  limited  by  its  necessity,  and  no 
wanton  or  unnecessary  injury  must  bo 
committed.  2 Salk.  458. 


6.  — 3.  As  to  private  nuisances,  it  ha® 
been  held,  that  if  a man  in  bis  own 
soil  erect  a tiling  which  is  a nuisance 
to  another,  ns  bv  stopping  a rivulet,  and 
so  diminishing  the  water  used  by  the 
latter  for  his  cuttle,  the  party  injured 
may  enter  on  the  soil  of  the  other,  and 
abate  the  nuisance  and  justify  the  tres- 
pass ; nnd  this  right  of  abatement  is  not 
confined  merely  to  a house,  mill  or  land. 

2 Smith’s  Rep.  9;  2 Roll.  Abr.  565?  2 
Leon.  202 ; Com.  Dig.  Pleader,  3 M.  42  ; 

3 Lev.  92;  l Brownl.  212. 

7. -4.  The  abator  of  a private  nui- 
sancc  cannot  remove  the  materials  further 
than  necessary,  nor  convert  them  to  his 
own  use.  Dalt.  c.  50.  And  so  much  only 
of  the  tiling  us  causes  the  nuisance 
should  bo  removed ; as  if  a house  bo 
built  too  high,  so  much  only  as  is  too 
high  should  lie  pulled  down.  9 Co.  53 ; 
Clod.  221  ; Str.  686. 

8.  — 5.  If  the  nuisance  can  lie  removed 
without  destruction  and  delivered  to  a 
magistrate,  it  is  advisable  to  do  so ; as 
in  the  case  of  a libellous  print  or  paper 
affecting  an  individual,  hut  still  it  may 
he  destroyed.  5 Co.  125,  b. ; 2 Campb. 
511.  See  jus  to  cutting  down  trees.  Roll. 
Rep.  394 ; 3 Buis.  198 ; Via.  Ah.  tit. 
Trees,  E,  and  Nuisance  W. 

ABATOR  is,  1st,  lie  who  abates  or 
prostrates  a nuisance ; 2,  he  who  hav- 
ing no  right  of  entry,  gets  possession  of 
the  freehold  to  the  prejudice  of  an  heir 
or  devisee,  alter  the  time  when  the  an- 
cestor died,  and  before  the  heir  or  de- 
visee < nters.  See  article  Abatement. 
As  to  the  consequence  of  an  alwitor  dy- 
ing in  possession,  see  Adams’s  Eject.  43. 

ABATUDA,  obsolete.  Any  thing  di- 
minished ; as,  moneta  aliatuda,  which 
is  money  clipped  or  diminished  in  value. 
Cowell,  h.  t. 

ABAVUS,  civil  lair , is  the  great 
grandfather,  or  fourth  male  ascendant. 
Abavia,  is  the  great  grandmother,  or 
fourth  trnKilf  ascendant. 

ABBREVIATE  >N,  practice. — The 
omission  of  some  words  or  letters  in 
writing;  as  when  ji.  fa.  is  written  fieri 
facias. 

2.  In  writing  contracts  it  is  the  bet- 
ter practice  to  make  no  jibhreviations ; 
but  in  recognizances,  and  many  other 
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contracts,  they  arc  used ; as  John  Doc 
tent  to  prosecute,  &c.  Richard  Roe  tent 
to  appear,  &c.  When  the  recognizances 
are  used,  they  are  drawn  out  in  ertenso. 
See  4 Ca.  & P.  51  ; S.  C.  19  E.  C.  L. 
R.  268  ; 9 Co.  48. 

3.  In  the  following  list  of  abbreviations 
are  given  the  titles  of  many  books.  'Phis 
being  thought  the  most  convenient  place 
to  introduce  such  matter. 

A , a,  the  first  letter  of  the  alphabet,  is  some- 
times  used  in  the  ancient  law  hook*  to  denote 
that  the  paging  is  the  tirst  of  that  number  in 
the  book.  As  an  abbreviation,  A is  used  for  an- 
uonymous. 

A.  «V  A.  on  Corp.  Angcll  and  Ames  on  Cor- 
porations, Sometimes  cited  .'lag.  on  Corp. 

A.  II.  Anonymous  Reports,  printed  at  the 
end  of  Dend lot's  Reports. 

.4.  D.  Anno  Domini ; in  the  year  of  our 
Lord. 

A.  4r  /’•  Adolphus  and  Ellis’s  Reports. 

A if  E.  N.  8.  Adolphus  and  Ellis’s  Queen’s 
Bench  Reports,  New  Scries,  commonly  cited 
Q.H. 

A.  if  F.  on  Fizt.  Amos  nnd  lerard  on  Fix- 
tures. 

A.  K.  Marsh.  A.  K.  Marshall's  (Kty.)  Re- 
ports. 

Ah.  or  A hr.  Abridgment. 

Ahr.  Co.  Eq.  Abridgment  of  cases  in 
Equity. 

Abs.  Absolute. 

Ah.  Sh.  Abbott  on  Shipping. 

Acr.  Accord  or  agrees. 

Act.  Acton’s  Reports.  Reports  of  eases 
argued  hr. loro  the.  Most  Noble  and  right  Hon- 
ourablc  the  Lords  Commissioners  of  Appeals 
in  Prize  Causes;  also  on  Appeals  before  the 
King’s  most  excellent  Majesty  in  council,  from 
May,  1801),  to  July,  1810;  with  on  appendix 
containing  Orders  in  Council,  Instructions, 
&.c.  to  1810.  12  veto.  8vo. 

Act.  Hr >r,  Actu  Regia. 

A<i.  Eject.  Adamson  Ejectment.  A Trrn. 
tine  on  the  Law  of  Ejectment,  &c.  1 vol.  This 
is  u very  able  work.  10  Serg.  <V  Ruwlc,  221. 

A>L  EH.  Adolphus  nnd  Ellis's  Reports. 

Ad  Jin.  Ad  fmcm.  At  or  near  tho  end. 

Ads.  Ad  scctuni,  vide  At*. 

Adda  ms's  II.  Add, linn’s  Ecclesiastical  Re- 
ports. In  E.  Eccl.  Rep. 

Addis.  nn  Contr.  Addison  on  the  Law  ofCon- 
tracts  ami  on  Parties  to  actions  ex  contractu. 

Addit.  II.  Addison’s  Reports. 

Ad  hi  r.  Administrator. 

Ady.  ('.  M.  Adye  on  Courts  Martial. 

Aik.  K.  Aiken’s  Reports. 

At.  Alcyn's  Cases. 

At.  Alinfta.  At.  rt.  El  alii,  nnd  others. 

At.  Ilf  N.  Alcoek  and  Napier’s  Reports. 

Ala.  II.  Alabama  Reports. 

Ale.  Herr.  Cat.  Alcock’s  Registration  Cases. 

Aid.  If  Van  Hoet . Dig.  A Digest  of  the 


laws  of  Mississippi,  by  T.J.  Fox  Aldcn  and  J. 
A.  Van  Hocsen.  „ , _ 

Aldr.  Uhl.  Aldridge’s  History  ofthc  Courts 
of  Law.  n . 

Alin.  Prin.  Alison’s  Principles  of  the  Cri- 
minal Law  of  Scotland.  . 

All.  if  Mar.  Tr.  Allen  and  Morris  s 1 rial. 

Alley,  h.  I).  of  Mar.  Alleync’s  Legal  Do- 
grce.i  of  Marriage  considered. 

Alia.  Part.  Allnat  on  Partition. 

Am.  America,  American,  or  Americana. 

Amb.  Ambler’s  Reports.  Reports  of  case* 
argued  and  determined  in  the  High  Court  of 
Chancery,  with  some  few  in  other  courts.  By 
Charles  Ambler.  1 vol.  fid. 

Am.  if  Fcr.  on  Fist.  Amos  and  Ferard  on 
Fixtures. 

Amer.  America,  American,  or  Americana. 

Amer.  Din.  American  Digest. 

Amer.  Jur.  American  Jurist. 

An.  Anonymous. 

And.  Anderson's  Reports.  Reports  in  tho 
Common  Pleas,  chiefly  in  the  reign  of  Queen 
Elizabeth,  2 parts.  By  Sir  Edrn.  Anderson. 

Ander.  CA.  War.  Andordon  on  Church 
Wardens. 

Andr.  Andrews’s  Reports.  Reports  of  cases 
argued  and  adjudged  in  the  Court  of  King’s 
Bench  in  the  11th  and  12th  years  of  the  reign 
King  George  II.  By  George  Andrews.  1 vol. 
8vo. 

Ana.  on  Ado.  Enj.  Angcll’s  Inquiry  into 
the  rule  of  law  which  C routes  a right  to  an  in- 
corporc.il  hereditament,  by  an  adverse  enjoy- 
ment  of  twenty  years. 

Ang.  on  A>-s.  Angcll's  Practical  Summary  of 
the  Law  of  Assignments  in  trust  for  creditors. 

Ang.  on  It.  T.  Angcll  on  Bank  Tax. 

Ang.  on  Corp.  Angcll  on  tho  Law  of  Pri- 
vate Corporations. 

Ang.  on  Limit.  Angell’s  Treatise  on  tho 
Limitation  of  Actions  at  Law,  and  Suits  in 
Equity. 

Ang.  on  Tide  Wat.  Angcll  on  the  right  of 
property  in  Tide  Waters. 

Ang.  on  Water  Course*.  Angcll  on  the  com- 
mon law  in  relation  to  Water  Courses. 

Ann.  Anne  ; ns  1 Ann.  c.  7. 

Anna.  Annnly's  Rcjmrts.  Cases  during  the 
time  of  Lord  Hardwickc  in  the  King’s  Bench, 
7,  8, !)  nnd  Ift  K.  George  II.  to  which  are  ad- 
ded *ome  determinations  of  tho  late  Ix>rd  C.J. 
Lee ; and  also  two  equity  eases  by  Lord  Chan- 
c«;llor  Hardwickc,  1 vol.  This  book  is  usually 
cited,  Cas.  Temp.  Hardw. 

Annrsl.  on  Ins.  Anncslcy  on  Insurance. 

A non.  Anonymous. 

Anstr.  Anstruther’s  Reports.  Reports  of 
eases  argued  and  determined  in  the  Court  of 
Exchequer,  from  Easter  Term,  32  Goo.  III. 
1792,  to  Trinity  Term,  37  Geo.  III.  1797.  3 
vols.  8 vo.  By  George  Anniruthcr. 

Ant h.  AT.  P.  C.  Anthon's  Nisi  Prius  Cases. 

A nth.  Shep.  Anthon’s  edition  of  Sheppard's 

Touchstone. 

Ap.  Justin.  Apud  Justinianum,  or  Justin- 
ian's  Institutes. 
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App.  Apposition. 

A/ <pz.  Appendix. 

At  eh.  Archbnld.  Arch,  Ci©,  PI.  Archbold’s 
Civil  Pleadings.  Arch.  Cr.  Pt.  Archbold’s 
Criminal  Pleadings.  Arch.  Pr.  Archbold’s 
Practice.  Arch.  It.  L.  Archhold’s  Bankrupt 
law.  Arch.  L.  ^ T.  Archbold  on  tin;  Law  of 
Landlord  and  Tenant,  Arch.  N.  P.  Archbold’s 
Law  of  Nisi  Prius. 

Arg.  Argument©,  by  an  argument  drawn 
from  such  a law.  It  also  signifies  arguendo. 

At".  In  si.  Institution  au  Droit  Frampiis, 
per  M.  Argou. 

Ark.  Rtp.  Arkansas  Reports.  See  Pike's 

Rep. 

Ark.  Rev.  Slat.  Arkansas  Revised  Statutes. 

Art.  Article. 

Aslan.  R.  Asluncad’a  Reports. 

Aso  \ Man.  Inst.  Aso  and  Manuel’s  Insti- 
tutes of  tile  Laws  of  Spain. 

Ass.  or  L ih.  Liber  Assissarium,  or  Pleas 
of  the  Crown. 

Ast.  Enl.  Alton’s  Entries. 

Albert,  on  Mar.  Atlicrley  on  the  I .aw  of 
Marriage  aud  otln-r  Family  Settlements. 

Aik.  Atkvn’s  Reports. 

Atk.  P.  T.  Atkyn’s  Parliamentary  Tracts. 

Atk.  on  ('on.  Atkinson  on  Conveyancing. 

Aik.  nn  Tit.  Atkinson  on  Marketable  Titles. 

Als.  in  practice,  is  an  abbreviation  for  the 
words  nt  suit  ofy  aud  is  used  when  the  defend, 
uni  files  any  pleadings : for  example : when  the 
defendant  enters  a plea  he  put*  his  name  be. 
fore  that  of  the  plaintiff,  reversing  the  order  in 
which  they  are  on  the  record.  C.  D.  (the  de. 
ilndant),  als.  A.  B.  (the  plaintiff.) 

Aust.  on  Jur.  The  Province  of  Jurispru- 
donee  determined,  by  John  Austin. 

Auth.  Authentica,  in  tlic  Authentic ; that 
is  the  Summary  of  some  of  the  Novels  of  the 
civil  Uw  inserted  in  the  code  under  such  a 
title. 

Ayl.  Ay lifTc’s  Pandect.  New  Pandect  of  the 
Roman  Civil  Law,  with  many  useful  observa- 
tion* thereon,  showing  wherein  that  law  differs 
from  the  municipal  law  of  Croat  Britain  and 
from  the  Canon  luw  in  general,  (See.  1 vol.  foL 

AyU  Purer g.  AyliiTo’s  Parergon  juris  ca. 
nonici  Anglicani. 

Actio.  Mur.  Late.  Azuni’s  Maritime  Law 
of  Europe. 

It%b%  is  used  to  point  out  that  a number  used 
at  the  head  of  u page  to  denote  the  folio,  is  the 
second  numlier  of  the  same  volume. 

R.  li.  Bail  Bond. 

It.  or  Bk.  Book. 

B.  Sf  A.  Barnewoll  and  Aldcraon's  Reports. 
Reports  of Cases  argued  and  determined  in  die 
Court  of  King’s  Bench.  By  R.  V.  Barncwall 
and  E.  II.  Aldcrson.  4 vols.  8vo.  These  re- 
port*  commence  Michaelmas  Term,  58  Gen. 

III.  (1817)  and  end  with  Trinity  Term,  2 Geo. 

IV.  (1821.)  In  E.  C.  L.  R. 

B.  B.  Ball  and  Beatty’s  Reports. 

It.  C.  R.  Brown’s  Chancery  Reports. 

It.  Reel.  L.  Burn’s  Ecclesiastical  Law.  4 
tols.  8vo. 

Vol.  i. — 3 


It.  Just.  Burn’s  Justice.  4 vols.  8vo. 

B.  N.  C.  Brooke’s  New  Cases.  Vide  Belle  to. 
post. 

It.  P.  C.  or  Bro.  Pari.  Cas.  Brown’s  Parlia. 
inc  nlary  Cases. 

It.  /*.  or  Bos.  «V  Pull.  Bosanquet  and 
Puller’s  Reports.  Reports  in  the  Courts  of 
(oinnion  Pleas  and  Exchequer  Chamber,  nml 
in  tiic  Home  of  Lords,  from  Easter  Term,  36 
Geo.  1H.  1736,  to  Hilary  Term,  44  Geo.  III. 
1804.  By  J.  B.  Bosanquet  aud  Chr.  Puller.  ,5 
vols.  8vn.  The  last  two  volumes  form  u new 
series  ami  come  down  to  1807,  and  are  cited 
1 and  2 Now  Reports,  more  frequently  than  4 
and  5 B.  A P.  These  reports  arc  continued  by 
W.  P.  Taunton,  Esq. 

It.  R.  or  K.  It.  King’s  Bench. 

It.  TV.  Bishop’s  Trial. 

Buh.  on  Auct.  Babington  on  the  Law  of 
Auctions. 

Bab.  Set  off.  Babington  on  Set  off  and  mu- 
tual crcdiL 

Hue.  Abr.  Bacon’s  Abridgment.  A new 
Abridgment  of  the  Law.  By  Matthew  Bacon. 
With  considerable  additions  by  Henry  GwiL 
lim  ; and  with  the  additions  of  the  later  Eng- 
lish  and  the  Ainericun  decisions.  This  book 
is  generally  cited  by  the  page  and  sometimes 
by  the  title.  An  edition  of  this  work  lias  (teen 
published,  with  notes  to  American  law  and  de- 
cisions, by  the  author  of  this  work. 

Bac.  Comp.  Arb,  Bacon’s  (M.)  Complete  Ar- 
bitrator. 

Bac.  El.  Bacon’s  Elements  of  the  Common 
Law. 

Bac.  Gon.  Bacon  on  Government 

Hue.  Lam  Tr.  Bacon’s  Law  Tracts. 

Bar.  Leas.  Bacon  (M.)on  Leases  and  Terms 
of  Y ears. 

Bac.  Lib.  Rep.  Bacon’s  (John)  Liber  Regis, 
vcl  Thesaurus  Rcrum  Ecclesiastic-arum. 

Ilac.  lists.  Bacon’s  Reading  on  the  statute 
of  Uses.  This  is  printed  in  his  Law  Tracts. 

Bach.  Man.  Bacbe’s  Manual  of  a Pennsyl- 
vania Justice  of  the  Peace. 

Bail.  R.  Bailey's  Reports. 

Bain,  on  M.  &[  M.  Dainbridge  on  Mines  and 
Minerals. 

Boldin.  R.  Baldwin’s  Circuit  Court  Reports. 

Ball  Sf  Beat.  Ball  and  Beatty's  Reports. 
Reports  of  Cases  in  the  High  Court  of  Chan- 
cery in  Ireland  during  the  time  of  Lord  Man- 
ners, from  1807  to  1815.  1 vol.  8vo. 

Italian.  Urn.  Bulinntinc  on  Limitations. 

Bane.  Sup.  Upper  Bench. 

Barb.  Ey.  Dig.  Barbour's  Equity  Digest. 

Barb.  Cr.  PI.  Barbour’s  Criminal  Pleading. 

Barb.  Praet.  in  Ch.  Barbour’s  Treatise  on 
the  Practice  of  the  Court  of  Chancery. 

Barb.  R.  Barbour's  Chancery  Reports. 

Barb.  Grot.  Grotiuaon  War  and  Peace,  with 
notes  by  Barbcyrac. 

Barb.  Puff  Puffendorf’s  Law  of  Nature 
and  Nations,  with  notes  by  M.  Barbcyrac. 

Barb,  on  Set  off.  Barbour  on  the  law  of  Set- 
off, with  an  appendix  of  precedents. 

Burn.  C.  Barnurdiston’a  Chancery  Reports. 
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Reports  of  Cases  in  Chancery.  By  Thomas 
Barnardiston.  1 vol.  Lord  Mansfield  abso- 
lutely forbid  the  citing;  of  this  book,  for  it 
would  bo  only  misleading  students  to  put  them 
upon  reading  it  2 Burr.  1142,  in  margin. 

Bam.  Barnardiston's  K.  B.  Reports.  Re- 
ports  of  Cases  in  the  King’s  Bench,  from  12 
George  1,  to  Trinity  Term  7 George  2,  2 volt. 
This  hook  is  said  to  he  u not  of  much  authori- 
ty,” Dough  333,  n. ; “of  still  less  authority 
than  10  Mod.1'  Doug.  689,  n. ; “a  bad  re- 
porter.” 1 East,  642,  n. 

Barn.  «V  A Id.  Barncwall  «V  Aldcrson's  Re- 
ports, vide  B.  «fc  A.  In  E.  C.  L.  R. 

Barn.  Sc  Adolp.  Barncwall  &.  Adolphus’s 
Reports.  In  E.  C.  I..  R. 

Barn.  Sc  Cress.  Barncwall  &.  Crcsawcll's 
Report*.  In  K.  C*.  L.  R. 

Burn.  Sher.  Barnes’s  Sheri  O’. 

Bui  ties.  Barnes's  Notes  ofPrnctice.  Notes 
of  Cases  of  Practice  taken  in  Common  Pleas, 
from  Michaelmas,  1732,  to  Hilary,  17.r>6,  in- 
clusive, to  which  is  added  a continuation  of 
eases  to  the  end  of  the  reign  of  George  II.  1 
vol.  8vo. 

Barr.  Ohs.  Slat.  Barrington’s  Observations 
on  the  more  ancient  statutes. 

Barr.  Ten.  Barry’s  Tenures. 

Bart.  El.  Cone.  Barton’s  Elements  of  Con- 
voynneing.  Bart.  Biec.  Cone.  Barton's  Pre- 
cedents of  Conveyancing.  Bart.  S.  Eq.  Bar- 
ton’s  Suit  in  Equity. 

Batty's  R.  Batty’s  Reports  of  ease*  deter- 
mined in  the  K.  II.  Ireland. 

Bay's  U.  Bay's  Reports. 

Bn  i/I.  Bills.  Bay  ley  on  Bills. 

Baijl.  Ch.  Br.  Bayley's  Chamber  Practice. 

Beam.  Ne  Exeat.  Brief  view  of  the  writ  of 
Ne  Exeat  Regno,  as  an  equitable  process,  by  J. 
Fe*  me*. 

Dram.  Eq.  Reames  on  Equity  Pleading. 

Beam.  Ord.  Chan.  Itcamcs's  General  Or. 
den  of  tho  High  Court  ofCliancery,  from  1600 
to  1815. 

Beat.  R.  Beatty'*  Reports  determined  in  tho 
High  Court  of  Chancery  in  Ireland. 

Beav.  R.  Bca van’s  < ‘ha nccry  Reports. 

Braires.  Un awes'*  Lex  Mercotoria. 

Beck'*  Med.  Jur.  Beck'*  Medical  Juriapru- 
donee. 

Iter's  R.  Bee’s  Reports. 

Bell's  Com.  Bell’s  Commentaries  on  the 
Laws  of  Scotland,  and  on  the  Principles  of 
Mercantile  Jurisprudence. 

Bril.  l)tl.  U.  L.  Bellcr’s  Delineation  of 
Universal  Law. 

Belt's  Dirt.  Dictionary  of  the  Law  of  Scot- 
land. By  Roticrl  Bell. 

Bril's  Med.  Jur.  Bull's  Medical  Jurispru- 
dence. 2 vols. 

Belle w.  Bdlowc'a  Cases  in  the  time  of  K. 
Richard  II.  Bellcwc’s  Cases  in  tho  time  of 
Henry  VIII.,  Edw.  VI.,  and  Q.  Mary,  collect- 
ed out  of  Brooke’s  Abridgment,  and  arranged 
under  years,  witli  a table,  arc  cited  Brooke’s 
New  Cases. 

Btllingh.  Tr.  Bellingham’s  Trial. 


Belt's  Sup.  Belt's  Supplement.  Supplement 
to  the  Reports  in  Chancery  of  Francis  Vesey, 
Senior,  Esq.  during  the  time  of  Lord  Ch.  J. 
Hardwicke. 

Bell's  Ves.  sen.  Belt’s  edition  of  Vesey  Se- 
nior** Reports. 

Beni.  BenJoe  Sc  Dalieon’s  Reports.  Reports 
and  Pleadings  in  Common  Pleas,  in  the  reigns 
of  K.  Henry  VII.  Henry  VIII.  Edward  VI. 
and  Queens  M iry  and  Elizabeth.  By  William 
Benloc  and  William  Dalison.  Sec  New  Beni. 

Ben.  on  Av.  Bcnecke  on  Average. 

Benn.  Diss.  Bennet's  Short  Dissertation  on 
the  nature  and  various  proceedings  in  the 
Master'*  Office,  in  the  Court  of  Chancery. 
Sometimes  this  book  is  called  Benn.  Bract. 

Benn.  Bract.  See  Ben.  Diss. 

Benth.  Ev.  Bentham’a  Treatise  on  Judicial 
Evidence. 

Best  on  Pres.  Best’s  Treati»c  on  Presnmp- 
tions  of  Iaiw  and  Fact. 

Bell's  Adm.  Br.  Belt’s  Admiralty  Practice. 

Be r.  on  Hum.  Bevil  on  Homicide. 

Bill,  on  Air.  Billing  on  the  Law  of  Awards. 

Bin g.  Bingham.  Bing.  Inf.  Bingham  on 
Infancy.  Bing,  on  Judg.  Bingham  on  Judg. 
menu  and  Execution*.  Bing.  L.  Sc  T.  Bing- 
ham on  the  Law  of  Landlord  and  Tenant. 
Binn.  R.  Bingham’s  Reports.  In  E.  C.  L.  R. 
Bing.  N.  C.  Bingham's  New  Cases. 

Binn.  Reports  of  Cases  adjudged  in  the 
Supreme  Court  of  Pennsylvania.  By  Horace 
Binney.  6 vols.  8 vo. 

Bird  on  Conv.  Bird  on  Conveyancing. 
Bird  Ij.  S(  T.  Bird  on  tho  Laws  respecting 
Landlords.  Tenants  and  I lodgers.  Bird's  Sot. 
Br.  Bird’s  Solution  of  Precedents  of  Settle, 
menu. 

Bint , De  P Ahs.  Traito  dc  1* Absence  ct  do 
ses  effects,  par  M.  Hi  rot. 

Biss,  on  Est.  or  Dies,  on  Lift  Est.  Bissett  on 
the  Law  of  Estates  for  Life. 

Biss,  on  Bartn.  Ilissett  on  Partnership. 

Bl.  Blount’s  Law  Dictionary  and  Glossary. 

III.  Comm,  or  Comm.  Commentaries  on  tho 
Law*  of  England,  by  Sir  William  Hlackittone, 
4 vols.  Lord  Rcdesdalo  said  he  was  sorry  to 
heir  this  book  cited  os  an  authority;  tho  au. 
thor  would  have  been  sorry  to  have  heard  the 
book  so  cited;  Lord  Redrsdalu  did  not  con- 
aider  it  such.  1 Sch.  &.  Lef.  327. 

Bl.  Rep.  Sir  Wm.  Bluckstonc’s  Report*. 
Reports  of  cases  determined  in  the  several 
court*  of  Westminster  Hall,  from  1746  to  1749. 
By  Sir  William  Blackstono.  2 vols.fcvo.  These 
report*  are  said  not  to  bo  very  accurate.  Per 
IxJ.  Mansfield,  Doug.  92,  n. 

Bl.  II.  Henry  Bluckstuuc's  Reports,  some- 
time* cited  H.  Bl. 

Black.  £s  7'.  Blackstonc’s  Law  Tracts. 

Blackh.  on  S>ilr*.  Blackburn  on  the  effect 
of  the  Contract  of  Sale. 

Blackh.  on  Sales.  Blackburn  on  the  Law  of 
Sale*. 

Blar&f.  R.  Blackford’s  Reports. 

Blak.  Ch.  Br.  Blake's  Practice  of  the  Court 
of  Chancery  of  the  Slate  of  New  York. 


ABB 


ABB 


10 


Ulan,  on  Ann.  Blaney  on  Life  Annuities. 

Bland's  Ch.  R.  Bland's  Chancery  Reports. 

Blansh.  Lim.  Blanslmnl  on  Limitations. 

Bligh.  R.  Bligh’s  Roports  of  cases  decided 
in  the  House  of  Lords.  There  are  two  series 
of  these  reports,  the  first  contains  three  vol- 
umes and  tho  last,  ten ; and  is  still  con 
tinued. 

Blount.  Blount's  Law  Dictionary  and  Glos- 
sary. 

Bo.  R.  Aet.  Booth  on  Real  Actions. 

Boh.  Dec.  Bohun’s  Declarations.  Boh.  Eng. 
L.  Bohun's  English  Lawyer.  Boh.  Brin.  Lon. 
Bohun’s  Privilcgia  Londini. 

Boole.  Boole's  Ch.  Pr.  Boole’s  Chancery 
Practice.  Boole's  S.  L.  Boote's  Suit  at  Law. 

Booth's  R.  A.  Booth  on  Real  Actions. 

Borthio.  on  Lib.  Borlhwivk  on  the  Law  of 
Libels. 

Borlh.  L.  L.  Borthw.  on  the  Law  of  Li- 
bels. 

Bos.  & Pull.  Bosanquet  and  Puller’s  Reiiorts. 
Vido  A v\  /’. 

Bose,  on  Conn.  Boscowen  on  Convictions. 

Bolt.  Bolt’s  Poor  Laws.  3 vols.  8vo. 

Bauch.  List.  Dr.  Mur.  Boucher,  Institution 
au  Droit  Maritime. 

Boulnj  Bali/,  Dr.  Com.  Cours  do  Droit 
Commercial  Maritime,  par  P.  S.  Boulay  Poty. 

Bnitsq.  Diet,  do  Dr.  Bousquet,  Dictionnairc 
dc  Droit. 

Bout.  L.  D.  Bouvicr’s  Law  Dictionary. 

Bauv.  Inst.  Instilutioncs  Thcologicte.  Auc- 
tore  J.  Bouvicr. 

Boiol.  on  Lib.  Bowles  on  Libels. 

Ilr.or  Broionl.  Brownlow’s  Reports. 

Br.  or  Br.  Ab.  Brooke’s  Abridgment. 

Bra.  Brady’s  History  of  the  succession  of 
the  Crown  of  England,  &. c. 

Brae.  Braclon’s  Treatise  on  the  Laws  and 
Customs  of  England.  Vido  as  to  character  of 
tills  book,  Forlesc.  419  ; Jones  on  Baihn.  75  ; 
1 Show.  121  ; Fils.  Ab.  Gard.  71. 

Bra.  Brine.  Branche’s  Principia  Lcgis  ct 
.Equitntis. 

Brack.  L.  Mine.  Bracken  ridge’s  Law  Mis. 
ccllany. 

Bradh.  Bradby  on  Distresses* 

Brad l . P.  B.  Bradley’s  Point  Book. 

Bran.  Prin.  or  Bran.  Max.  Branche’s  Prin- 
cipia  Lcgis  /Kquitatis,  being  an  alphabetical 
collection  of  maxims.  See. 

Brayt.  R.  Bray  ton’s  Report*. 

Jlreesr's  R.  Breesc’s  Reports. 

lire v.  Sri.  Brcvia  Sclecta,  or  Choice  Writs. 

Brid.  Bridgman's  Reports.  Reports  from 
12  to  19  K.  James.  By  Sir  John  Bridgman. 

Brid.  Dig.  Lid.  Bridgman’s  Digested  Index. 
Brid.  Leg.  Bib.  Bridgman’s  Legal  Biblio- 
graphy. Brid.  Conn.  Bridgman’s  Precedents 
of  Conveyancing.  Brid.  Reft.  Bridgman’s 
Reflections  on  the  Study  of  the  Law.  Brid. 
Synth.  Bridgman’s  Synthesis.  Brid.Thes.Jur. 
Bridgman’s  Thesaurus  Juridicus. 

Bridg.O.  Orlando  Bridgman’s  Reports. 

Bridg.  The.  Jur.  Bridgman’s  Thcsarus  Ju- 
ridicus. 


Britton.  Treatise  on  the  Ancient  Pleas  of 
the  Crown. 

Bro.  or  Brmcnl.  Brownlow’s  Reports.  Re- 
ports in  the  Common  Pleas  in  the  reigns  of 
Queen  Elizabeth  and  K.  James  I.  in  two  parts. 
By  Richard  Browtiiow  and  John  Goldesbo- 
rough.  Cited  1 Bro.  2 Bro. 

Bro.  Ab.  Brooke’s  Abridgment. 

Bro.  A.  Sf  C.  L.  Brown’s  Admiralty  Civil 
Law.  This  book,  though  far  too  brief,  deserves 
to  be  popular.  Coop.  Just.  670. 

Bro.  C.  C.  Brown's  Chancery  Cases.  Re- 
ports in  Chancery  from  IS  Geo.  111.  1788,  to 
34  Geo.  111.  1794.  By  William  Brown.  4 
vols.  8vo. 

Bro.  Off.  Not.  A Treatise  on  the  office  and 
practice  of  u Notary  in  England,  an  connected 
with  Mercantile  Intrumcnts,  See.  By  Richard 
Brooke. 

Bro.  P.  C.  Brown’s  Parliamentary  Cases. 
Reports  of  Cases  upon  Appeals  and  Writ*  of 
Error  in  the  High  Court  of  Parliament.  By 
Josiah  Brown.  8 vols.  8v. 

Bro.  Rrad.  Brooke's  Reading  on  the  Sta- 
tute of  Limitations. 

Bio.  on  Sales.  Brown  on  Sales. 

Bro.  V.  ill.  Brown’s  Vade  Mccum. 

Brock.  R.  Brockonbrough’s  Reports  of 
Chief  Justice  Marshall's  Decisions. 

Brod.  Sf  Bing.  Brodcrip  Sc  Bingham's  Re- 
ports. In  E.  C.  I*.  R. 

Broom  on  Part.  Broom  on  Parties  to  Ac- 
lions. 

Drotonl.  Rcdiv.  or  Broionl.  Ent.  Brownlow 
Rcdivivus. 

Biuce  M.  L.  Bruce’s  Military  Law. 

Buck's  Ca.  Buck’s  Cases.  Cases  in  Bank- 
ruptcy in  1817,  1818.  By  J.  W.  Buck. 

Bull,  or  Bull.  N.  P.  Buffer's  Nisi  I'riu*. 
When  Buffer  wrote  his  N.  P.  he  was  a young 
man  and  intended  his  book  to  carry  with  him 
on  tho  circuit,  for  his  own  use.  lOScrg. 

R.  49. 

Bulst.  Bulstrodc’s  Reports.  Reports  in  K. 
B.  in  the  reigns  of  King  James  I.  and  Charles 
I.  in  three  parts.  By  Edward  Bulstrodc. 

Bunb.  Bunhury's  Reports-  Lord  Mansfield 
says,  “ Mr.  Bunbury  never  meant  that  those 
cases  should  be  published  ; they  are  very  loose 
notes.”  5 Burr.  2658. 

Burge  Col.  Lair.  Burge's  Colonial  Law. 

Burge  Conjl.  of  L.  Burge  on  the  Conflict  of 
I*aws. 

Burge  on  Sur.  Burge’s  Commentaries  on 
the  Law  of  Suretyship,  See. 

Burge  For.  Lam.  Burge  on  Foreign  Law. 

Burlam.  Burlanmqui’s  Natural  and  Politi- 
cal Law. 

Burn's  L.  I).  Burn’s  Law  Dictionary. 

Burn's  Just.  Burn’s  Justice  of  the  Peace. 

Burn's  Eccl.  him  or  Burn's  E.  L.  Burn’s 
Ecclesiastical  Law. 

Burn.  C.  L.  Burnett’s  Treatise  on  the 
Criminal  Law  of  Scotland. 

Burn.  Cum.  Burnett’s  Commentaries  on  lh« 
Criminal  Law  of  Scotland. 

Burr.  Burrow’s  Reports. 
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Burr.  Bract.  Burril’s  Practice. 

Burr.  Sett.  Cos.  Burrow’s  Settlement  Cases, 

Burr's  7 V.  Burr’s  Trial. 

Burt.  Man.  Burton’s  Manual  of  the  Law  of 
Scotland.  The  work  is  in  two  parts,  ono  re- 
lating to  public  law,  and  tiio  other  to  the  law 
of  private  rights  and  obligations.  The  former  ! 
>»  cited  Burt.  Man.  P.  L. ; the  latter,  Burt,  Man. 
P.  It. 

Burl,  on  Rial  Prop.  Burton  on  Real  Pro. 
perty. 

Butt.  Hor.  Jur.  Butler’s  flora)  Juiidica*  1 
8ubscciv(B. 

C.  Codex,  the  Code  of  Justinian.  C.  Code.  J 
C.  Chancellor. 

C.  Sf  A.  Cooko  and  Alcock’s  Reports. 

C.  B.  Com  muni  Banco,  or  Common  Bench.  1 

C.  C.  Circuit  Court. 

C.  C.  Cepi  Corpus.  C.  C.  and  B.  B.  Cepi 
Corpus  and  Bail  Bond. 

C.  or  Ch.  Cas.  Cases  in  Chancery  in 
three  parts.  Most  of  these  cases,  in  2 C.  C.  arc 
grossly  misroportod,  said  per  Lord  Lough- 
borough, 1 H.  Bl.  3112. 

C.  C.  C.  or  Cr,  Cir.  Com.  Crown  Circuit 
Companion. 

C.  C.  Sf  C.  Cepi  corpus  ot  committitur.  See 
Capias  ad  satisfaciendum , in  the  hotly  of  the 
work. 

C.  C.  E.  or  Cain.  Cas.  Cuincs’s  Cases  in 
Error. 

C.  /).  or  Com  Dig.  Corny  n*s  Digest.  This 
l>ook  is  cited  in  this  manner.  Corn  Dig.  Ar- 
bitrainent,  (A.  2.)  which  signifies  Comyn'a 
Digest,  title  Arbitrament,  division  (A.  2). 
Sometimes  the  volume  and  page  arc  cited  as 
follows;  2 Com.  Dig.  100. 

C.  Sf  D.  C.  C.  Crawford  and  Dix’s  Crimi- 
nal Cases. 

C.  <Y  D.  Alt.  C.  Crawford  and  Dix’s 
Abridged  Cases. 

C.  Sf  /•’.  Clark  &,  Findley's  Reports. 

C.  «V  /•’.  Clarke  and  Fine  fly’s  Reports. 

C.  J.  Chief  Justice. 

C.  ff  J.  Crompton  &,  Jervis’s  Exchequer 
Reports. 

C.  J.  C.  P.  Chief  Justice  of  the  Common 
Pleas. 

C.  J.  K.  B.  Chief  Justico  of  the  King’s 
Bench. 

C.  J.  Q.  B.  Chief  Justioo  of  the  Queen's 
Bench. 

C.  J.  V.  B.  Chief  Justice  of  the  Upper 
Bench.  During  the  time  ofthe  commonwealth, 
the  English  Court  of  the  King’s  Bench  was 
called  the  Upper  Bench. 

C.  «V  K.  Carrington  & Kirwan’s  Reports. 

C.  iV  .If.  Crompton  vSt  Mceson’s  Reports. 

C.  Sf  M.  Carrington  &.  Marshmau’s  Re- 
ports. 

C.  Jlf.  <V  R.  Crompton,  Mecson  and  Ros- 
coc’s  Exchequer  Report*. 

C.  iV.  P.  C.  ('amp bell's  Nisi  Prius  (’uses. 

C.  P.  Common  Pleas. 

C.  P.  Coop.  C.  P.  Cooper's  Reports. 

C.  iV  P-  or  Car.  Sf  Payn.  Carrington  Sc 
Payne’s  Reports,  in  E.C.  L.  R. 


C.  Se  P.  Craig  Sc  Phillips’s  Report*. 

C.  R.  or  Ch.  Rip.  Chancery  Reports. 

| C.  Sf  R.  Cock burn  and  Rowe’s  Reports. 

C.  If.  Dudl.  Eq.  C.  VV.  Dudley’s  Equity 
j Reports. 

i C.  Theod.  Codico  Thcodosiano,  in  tire 
Theodosian  code. 

Ca.  Case  or  plncilum. 

Ca.  T.  K.  Select  eases  tempore  King. 

Ca.  T.  Talk.  Cases  tempore  Talbot. 

Ca.  res.  Capias  ad  respondendum. 

Ca.  sa,  in  practice,  is  the  abbreviation  of 
capias  ad  satisfaciendum. 

Caines' s R.  Caines’*  Term  Reports. 

Cuints's  Cas.  Caines’*  Cases,  in  error. 

Caines's  Pr.  Caines’*  Practice. 

Cald.  R.  Caldecott’s  Reports. 

Cold.  S.  C.  Caldecott’s  Settlement  eases ; 
sometimes  cited  Cald.  R. 

Cahitc.  Arbit.  Caldwell  on  Arbitration. 

Call,  on  Sew.  Callis  on  the  Law  relating 
to  Sewers. 

Call's  R.  Call's  Reports. 

Calth.  R Calthorp'rt  Report*  of  special 
cases  touching  several  customs  and  liberties 
ofthe  city  of  London. 

Calth.  on  ('upyh.  Calthorpo's  on  Copyholds. 

Cate,  on  Part.  Calvert  on  Parties  to  suits 
in  equity. 

Cam.  None.  Cameron  and  Norwood's 
Reports. 

Campb.  Campbell's  Report*.  Reports  of 
cases  argued  nnd  ruled  at  Nisi  Prius  in  the 
courts  of  K.  B.  and  C.  P.  from  1807  to  1816. 
By  John  Campbell.  4 vols.  8vo. 

Can.  Canon. 

Cap.  Capitulo,  chapter. 

Cur.  Carolus  ; as  13  Car.  2,  st.  2,  c.  1. 

Carr.  Cr.  L.  Carrington's  Criminal  Law. 

Carr.  Sf  fiiric.  Carrington  and  Kirwan's 
Report*.  See  C.  Sf  K. 

Carr,  if  Matsh.  Carrington  and  Marsh- 
inan’s  Ke|*orts. 

Carr,  if  (Jlie.  R.  Sf  C.  C.  Carrow  and 
Oliver's  Railway  audCunal  Cases. 

Cart.  Carter's  Reports.  Reports  in  C.  P. 
in  16,  17,  IS  and  J 3, Charles  II. 

Carta  dc  For.  Carta  de  Forest  a. 

Carth.  Carthew’s  Krjtnrts.  Reports  in  K. 
B.  from  3 James  II.  1688,  to  12  Win.  III. 
1700.  By  Thoma*  Carlhew. — Carthew  and 
Combcrbach  are  *aid  by  Ld.  Thurlow  to  bo 
equally  bud  authority,  1 liro.  C.  C.  07;  but 
Ixl.  Kenyon  says  Carthew  is,  in  general,  a 
good  reporter. 

Cary.  Cary’s  Reports.  Reports  in  Chan- 
cery, whcrrunlo  is  annexed  the  King’s  Order 
and  Decree  in  Chancery  for  a rule  to  be  ob- 
served in  that  Court. 

Cary  on  Partn.  Cary  on  the  law  of  Part- 
nership. 

Cas.  if  App.  Cases  of  Appeals  to  the  II.  of  L. 

^ Cas.  L.  Eq.  Cases  and  opinions  in  Law, 
Equity  and  Conveyancing.  2 vols.  8vo. 

C«s.  of  Pr.  Cases  of  Practice  in  the  Court 
of  Uie  King’s  Bench,  from  the  reign  of  Eliz.  to 
the  14  (>co.  3. 
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Cat.  of  Sett.  Cases  of  Settlement. 

Cut.  Temp.  Hard  to.  Cases  during  the  time 
of  Lord  Hardwickc. 

Cat.  Temp.  Talb.  Cases  during  the  time  of 
Lord  Talbot. 

Ch.  Chancellor. 

Ch.  Cat.  Cases  in  Chancery.  The  two 
parts  or  volumes  of  these  reports  arc  commonly 
cited  i or  2 CluCas.  It  is  proper  to  observe 
that  the  work  entitled  “ Re|>orts  of  Caws  in 
Chancery,”  is  a distinct  collection  of  cases. 
The  three  volumes  arc  usually  cited  as  1,  2, 
or  3 Ch.  Rep. 

Ch.  Fr.  Precedents  in  Chancery. 

Ch.  R.  Reports  in  Chancery. 

Ch.  Rep.  Vide  Ch.  Cases. 

Ch'tmh.  on  Jnr.  of  Chan.  Chambers  on  the 
Jurisdiction  of  the  High  Court  of  Chancery, 
over  the  persons  and  property  of  infants. 

Chnntb.  L.  S;  T.  Chambers  on  the  law  of 
Landlord  nnd  Tenant. 

Char.  Mere.  C’harta  mercatoria.  See  Bac. 
Ab.  Smuggling,  C. 

Charlt.  Charlton.  T.  V.  P.  Chari.  T.  U. 
P.  Charlton’s  Reports.  R.  M.  Charlt.  R.  M. 
Charlton's  Reports. 

Chute' g TV.  Chase’s  Trial. 

Cher.  Cat.  Cherokee  Case. 

Cher.  C.  C.  Cheves’  Chancery  Case*. 

Chipm.  R.  Chipman’s  Reports.  D.  Chipm. 
D.  Chipman’s  Reports. 

Chipm.  Conlr.  Essay  on  the  Law  of  Con- 
tracts  for  the  payment  of  Specific  Article*.  By 
Daniel  Chipman. 

Ch.  Contr.  A practical  treatise  on  the  Law 
of  Contracts,  not  under  seal,  and  upon  tho 
usual  defences  to  action*  thereon.  By  Joseph 
Chitty,  Jr.  1 vol.  8vo.  Cited  Chit,  on  Contr. 

Chilly  on  App.  Chilly’s  Practical  Treatise  on 
the  law  relating  to  apprentice*  and  journeymen. 

Chit,  on  It, Us.  Chitty  on  Bills. 

Chit.  Jr.  on  Hills,  ('bitty,  junior,  on  Bills. 

('hit.  Com.  L.  Chitty'*  treatise  on  Commer- 
cial Law. 

Chit.  Cr.  L.  Chilly’s  Criminal  Law. 

Chit,  on  Des.  Chitty  on  tho  Law  of  Des- 
cent*. 

Chit.  F.  Chitty’a  Forms  and  Practical  pro. 
cccdings. 

Chit.  Med.  Jur.  Chitty  on  Medical  Juris- 
prudence. 

Chit.  Rrp.  Chitty’*  Report*.  In  E.  C.  L.  R. 

Chit.  Ft.  A Practical  Treatise  on  Pleading. 
“No  person  competent  to  appreciate  tho  diffi- 
culty of  the  task  performed  in  compiling  tin* 
work,  can  ever  peruse  it,  without  high  admi- 
ration of  the  learning,  talent  and  industry  of 
tho  author.”  Steph.  on  PI.  iv.  .Mr.  Lawes  in 
his  valuable  treatise  on  Pleading  in  Assumpsit 
bears  tho  same  testimony  to  the  merits  of  the 
author,  p.  55. 

Chit.  Fr.  Chilly’s  Cencral  Practice.  A 
most  excellent  and  practical  work. 

Chit.  Prtrog.  (’bitty  on  the  Law  of  tho  Pre- 
rogatives of  the  Crown. 

Chris.  II.  Ij.  Christian’s  Bankrupt  Laws. 

Christ.  Med.  Jur.  Chriblison’s  Treatise  on 


Poisons,  relating  to  Medical  Jurisprudence, 
Physiology,  and  the  practice  of  Physic. 

Civ.  Civil. 

Cio.  Code  IjO.  Civil  Code  of  Louisiana. 

Cl.  Tho  Clementines. 

Cl.  Ass.  Clerk’s  Assistant. 

Clan.  II.  Sf  W.  Clancy  on  the  Rights,  Du- 
ties and  Liabilities  of  Husband  and  Wile. 

Claik  on  Leas.  Clark’s  Enquiry  into  tho 
nature  of  Leases. 

Clarke , II.  Clarke’s  Report*, 

Clark  Fin.  Clark  and  Fi nelly’s  Report*. 

Clark.  Adm.  Pr.  Clarke's  Practice  in  the 
Admiralty. 

Clark.  Frax.  Clarke’s  Praxis,  being  the 
manner  of  proceeding  in  tho  ecclesiastical 
courts. 

Clay.  Clayton’s  Reports.  Reports  of  Pleas 
of  Assize  at  York,  with  some  precedents  use- 
ful for  pleaders,  in  English.  I vol.  12mo. 

Cleir.  Us  et  Count.  Clcirac,  Us  ct  Cous- 
tumes  dc  la  mcr. 

Clerke's  Rud.  Clcrke’s  Rudiments  of  Ame- 
rican Law  and  Practice. 

Clift.  ClitVs  Entries. 

Co.  A particle  used  before  other  words  to 
imply  that  the  person  spoken  of  possesses  the 
same  character  as  other  persons  whose  charac- 
ter is  mentioned,  as  co-cxccutors,  an  executors 
with  others  ; co-heir,  an  heir  with  others;  co- 
partner, a partner  with  others,  &.c. — Co.  is 
also  an  abbreviation  for  company,  a*  John 
Smith  6c  Co.  When  so  abbreviated  it  also 
represents  county. 

Co.  Coke’s  Reports.  Reports  of  Resolu- 
tions, &c.,  in  the  several  courts,  of  cases 
never  resolved  or  adjudged  before  ; and  the 
reasons  and  causes  of  the  resolutions,  fee., 
from  14Q.  Elis,  (1572,')  to  13  K.  James,  (1616,) 
13  part*,  with  rcli-renccs  to  all  the  book*  of 
the  common  law,  the  pleadings  in  English, 
and  many  additional  note*  and  references  by 
G.  Wilson,  E*q.  Cited  sometimes  Rep.  See 
1 Bl.  Com.  72. 

Co.  or  Co.  Rep.  Coke’s  Reports. 

Co.  Fat.  Coke’s  Entries. 

Co.  II.  L.  Cooke’s  Bankrupt  Law,  in  2 
vols.  8vo. 

Co.  on  Courts.  Coke  on  Courts  ; 4th  Insti- 
tute. See  Inst,  bolow,  and  1 Bl.  Com.  73. 

Co.  /Ail.  Coke  on  Littleton.  See  Inst.  As 
to  the  character  of  this  book  see  1 Bl.  Com. 
73. 

Co.  M,  C.  Coke’s  Magna  Charta;  2d  In- 
stitute. See  Inst,  and  l Bl.  Com.  73. 

Co.  F.  C.  Coke’s  Pleas  of  the  Crown,  See 
Inst,  and  1 Bl.  Coin.  73. 

Cock.  6$  Rowe.  Cockburn  and  Rowe’s  Re- 
ports. 

Code  Cir.  Code  Civil,  or  Civil  Code  of 
France.  This  work  is  usually  cited  by  the 
article. 

Code  Nap.  Code  Napoleon.  The  same  a* 
Code  Civil. 

Cade  Com.  Code  do  Commerce. 

Code  Fin.  (’ode  Pdnnl. 

Code  Fro.  Code  do  Procedure. 
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Col.  Column,  in  ibo  first  or  second  column 
of  the  book  quoted. 

CoL  it  Cut.  Cut.  Coleman  and  Gaines's 
Cases. 

Cole  on  Inf.  Coicon  Criminal  Informations, 
and  informations  in  the  nature  of  quo  war- 
ranto. 

Coll,  on  Pat.  Collier  on  the  law  of  Patents. 

Coll,  on  hiiots.  Collinson  on  the  law  con- 
cerning Idiots,  Sic.. 

Coll.  Rep.  Colic’s  Reports.  Reports  of 
Cases  upon  Appeals  and  writs  of  Error  in  the 
Diffh  (Courts  of  Parliament  from  1G:)7  to 
1709,  being  a supplementary  volume  to 
Brown's  Cases  in  Parliament.  By  Richard 
Colic.  1 vol.  8vo. 

Coll.  Collation. 

Colly.  Rep.  CbUyer's  Reports. 

Com.  Communes,  or  Extravaganlcs  Com- 
munes. 

Com.  or  Com.  Rep.  Corny n’s  Reports. 

Com.  Coi.tr.  Comyn  on  Contract 

Com.  on  l!t.  Corny  n on  Usury. 

Com.  Dig.  Corny  n’s  Digest.  A Digest  of 
tho  Laws  of  England,  by  the  Right  Honourable 
Sir  John  Comyn,  Knight,  with  additions  by 
Anthony  tiaininond.  Esq.,  and  notes  of  Ameri- 
can Decisions,  by  Thomas  Day,  Esq , in  8 
vols.  This  is  an  excellent  digest,  4 Dali. 
327. 

Com.  L.  if  T.  Comyn  on  lire  Law  of  Land- 
lord und  Tenant. 

Com.  Lute.  Commercial  law. 

Com.  Ijiw  Rep.  Common  Law  Report*  ed- 
ited by  Sergeant  aud  Lowber.  Vide  E.  C.  L. 

Comh.  Combcrbach's  Reports.  Report*  in 
K.  If.  from  1 K.  James  11.  (1685.)  to  10  K. 
William  HI.  (169S.)  By  Roger  Comber  bach. 
— Comhcrbach  is  xaid  by  Lord  Thurlow  to  be 
bad  authority.  1 Rro.  C.  C.  97. 

Comm.  Blackxtonc's  Commentaries. 

Con.  if  Law.  Connor  and  Lawson’s  Reports. 

Conti.  Condensed. 

ConJ.  Ch.  R.  Condensed  Chancery  Re- 
ports. 

Cond.  Ex.  R.  Condensed  Exchequer  Re- 
ports. 

Conf  Chart.  Confirmalio  Charlorum.  Sec 
Bac.  Ab.  Smuggling,  B. 

Cong,  Congress. 

Conkl.  Pr.  lonkling’s  Practice  of  the 
courts  of  the  United  States. 

Conn.  R.  Connecticut  Report*. 

Conr.  Cust.  R.  Conroy’s  Custodiani  Re- 
ports. 

Cont.  del  Mar + Consolnto  del  Mare. 

Cans.  Ct.  R.  Constitutional  Court  Report*. 

Cont.  Contra. 

Cooke  on  Defum.  Cooke  on  Defamation. 

Coop.  Eq.  R.  Cooper’s  Equity  Reports. 

Coop.  Cot.  Cases  in  the  High  Court  of 
Chancery  during  the  time  of  Ixtrd  Chancellor 
Eldon,  in  Hilary,  Easter,  and  Trinity  Terms, 
55  Geo.  111.  1815,  with  a few  eases  of  an  ear- 
lier period.  By  Georgo  Cooper,  1 vol,  8vo. 


These  reports  arc  a continuation  of  those  by 
Vesey  and  Bcaincs,and  are  continued  by  Mcri- 

vale. 

Coop,  on  Li'a.  Cooper  on  the  law  of  Libels. 

Coop.  F.q.  PI.  Cooper's  Equity  Pleading. 

Coop.  Just.  Cooper's  Justinian's  Institutes. 

Coop.  Med.  Jar.  Cooper’s  Medical  Juris- 
prudence. 

Coop.  t.  Brough.  Cooper's  eases  in  the 
time  of  Brougham. 

Coop.  P.  P.  Cooper's  Points  of  Practice. 

Coote  Mortg.  Coot c on  Mortgages. 

Corb.  if  Dan.  Corbel  and  Daniel’s  Elec- 
tion Cose*. 

Corn,  on  Uses.  Cornish  on  Uses. 

Corn,  on  Rem.  Cornish  on  Remainders. 

Carp.  Jur.  Civ.  Corpus  Juris  Civilis. 

Corp.  Jur.  Can.  Corpus  Juris  Canonicus. 

Corvin.  Corvinus.  See  Mac.  Ab.  Mort- 
gage A,  whero  this  author  is  cited.  There 
were  two  persons  of  this  name,  the  first,  Arn. 
Corvinus,  who  wroto  a book  entitled,  Digesta 
per  aphorisrnos  Strictim  cxplicata  ; the  other, 
Ant.  Corvinus,  wrote  a work  entitled,  De  per- 
sonis  ct  beneficiis  ccclesiasticis. 

Col.  Abr.  Cotton’s  Abridgment  of  Records. 

Co v.  on  Conv.  Eci.  Coventry  on  Convey- 
ancer’s Evidence. 

Cow.  Int.  Cowel's  Law  Dictionary,  or  the 
Interpreter  of  words  aud  terms,  used  cither 
in  the  common  or  statute  laws  of  Great  Bri- 
ain. 

Cowp.  Cowper’s  Reports.  Reports  in  K. 
B.  from  Hilary  Term  14  Geo.  111.  1774,  to 
Trinity  Term  13  Geo.  HI.  1778,  both  inclu- 
sive. By  Henry  Cowper,  2 vols.  8vo. 

Cow.  R.  Cowen’s  Reports,  N.  Y. 

Cox's  Cat.  Cox’s  Cases.  Cases  determined 
in  tho  Courts  of  Equity  from  1783  to  1796  in- 
clusive. 

Coxt's  R.  Coxe’s  Reports. 

C, abb's  C.  L.  Crabb’s  Common  Law.  A 
History  of  the  English  Law;  or  an  attempt  to 
traco  the  rise,  progress,  and  changes  of  the 
Common  Law.  By  George  Crahb. 

Crabb,  R.  P.  Crahb  on  tho  Law  of  Real 
Property. 

Craig  if  Phil.  Craig  and  Phillips's  Reports. 

Crunch,  R.  Crunch’*  Report*. 

Crestw.  R.  Cress  wcIPs  Reports  of  eases  de- 
cided in  tiro  Court  for  tho  relief  of  insolvent 
debtors. 

C rim.  Con.  Criminal  conversation ; adultery. 

Cro.  Croke’s  Report*.  Cro.  Elis.  Croke’s 
Report*,  during  tho  time  of  Queen  Elizabeth, 
also  cited  as  1 Cro.  Cro.  Jae.  Croke's  Re- 
ports,  during  the  time  of  King  James  I.,  also 
cited  as  2 Cro.  Cro.  Car.  Croke's  Reports, 
during  the  time  of  Charles  1.,  also  cited  as  3 
Cro. 

Crompt.  Ex.  Rep.  Crompton's  Exchequer 
Re  (torts. 

Crompt.  J.  C.  Crompton's  Jurisdiction  of 
Courts. 

Crompt.  if  Meet.  Crompton  and  Mccaon'a 
Exchequer  Reportj. 
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Crompl.  Meet,  Sf  Rose.  Crompton,  Mceson 
and  Roecoc’s  Exchequer  Report*. 

Cross  on  Liens.  Cross’s  Treatise  on  the 
law  of  Liens  and  Stoppage  in  Transitu. 

Cru.  Dip.  or  Cruise's  Dip.  Cruise's  Di- 
gest of  the  Law  of  Real  Property. 

Cul.  culpabilis,  guilty;  non  eul.  not  guilty; 
a plea  entered  in  actions  of  trespass.  Cut. 
prit , commonly  written  culprit;  cul.,  ns  above 
mentioned,  means  culpabilis,  or  culpable;  nnd 
prit,  which  is  u corruption  of  prut,  and  signi- 
fies ready,  1 Chitly  Cr.  Law,  4115. 

Cult.  Bonier.  L.  Cullen's  Principles  of  the 
Bankrupt  Law. 

Cun.  Cunningham’s  Reports.  Reports  in 
K.  B.  in  7,  8,  9 and  10  George  If.,  to  which  is 
prefixed  a proposal  for  rendering  the  laws  of 
England  clear  and  certain,  humbly  offered  to 
the  consideration  of  both  Houses  of  Parliament. 
By  Tim.  Cunningham. 

Cunn.  Diet.  Cunningham's  Dictionary.  A 
new  and  complete  Law  Dictionary,  or  Gene- 
ral  Abridgment  of  the  Law,  Stc.  By  T.  Cun- 
ningham, 2 vols.  folio. 

Cur.  oJv.  vuU.  Curia  adriscrc  vult.  Vide 
Ampliation. 

Cur.  Soicc.  Curs  us  Scaccarii,  the  court  of 
the  Star  Chamber. 

Cur.  Phil.  Curia  Philipica. 

Cnit.  Con.  Cursus  (’unccllarin*. 

Curt.  It.  Curtcis’s  Ecclesiastical  Reports. 

Curt.  Aw.  Set i.  Curtis  on  American  Sea- 
men. 

Curt,  on  Copyr.  Curtis  on  Copyrights. 

Cush.  Trust.  Pr.  Cushing  on  Trustee  Pro. 
cons,  or  Foreign  Attachment,  of  the  laws  of 
Massachusetts  and  Maine. 

Cusi.  dr  Norm.  Customs  do  Normandie. 
See  Bnc.  Ab.  Customs,  B. 

D.  dialogue ; as,  Dr.  Si  Stud.  d.  2,  c.  24,  or 
Doctor  and  Student,  dialogue  2.  chapter  24. 

D.  dictum  ; D.  Digest  of  Justinian. 

D.  The  Digest  or  Pandects  of  the  civil  law, 
is  sometimes  cited  thus,  D.  f.  I.  5. 

D.  C.  District  Court;  District  of  Colutn- 
bio. 

D.  C.  L.  Doctor  of  the  Civil  Law. 

D.  Chi  pm.  R.  I).  Chipman’s  Reports. 

/>.  N.  B.  Debit  sans  brbvc. 

D.  S.  Deputy  Sheriff.  See  1 Tcnn.  R.  436. 

/>.  Sf  C.  Dow  and  Clark’s  Reports. 

D.  S(  C.  Deacon  and  Chilly’s  Reports. 

D.  if  R.  Durnford  and  Cost’s  Reports. 
This  book  is  also  cited  as  Term  Reports,  ab- 
breviated  T.  R. 

D.  Sf  L.  Dan  son  and  Lloyd’s  Mercantile 
Cases. 

D.  Sf  M.  Davidson’s  and  Mciivale's  Re- 
ports. 

D.  Sf  R.  Dowling  and  Ryland’s  Reports  of 
cases  decided  in  the  Court  of  the  King’s  Bench. 
In  E.  C.  L.  R. 

D.  Sf  R.  N.  P.  C.  Dowling  and  Ryland’s 
Reports  of  cases  decided  at  Niai  Prius.  In 
E.  C.  I*.  R. 

D.  St  S.  Doctor  and  Student. 

D.  Sf  W.  Drury  and  Walsh’s  Reports. 


D'  Apuesseau,  CF.uvres.  (Euvrcs  completes 
du  Chanccllier  D’Agaesseau,  15  vols. 

Dap.  Cr.  1..  Dagge’s  Criminal  Law. 

Dal.  Dalison’s  Reports.  Sec  Beni. 

Dull.  Dallas’s  Reports. 

Dull.  L.  Dallas’s  Laws  of  Pennsylvania. 

Dallas,  Diet.  Dictionairo  Goneral  ct  rai- 
sound  de  Legislation,  do  Doctrine,  ct  dc  Juris- 
prudence,  cn  matiere  civile,  commercial*-,  cri- 
minelle,  administrative,  ct  do  Droit  Public. 
Par  Armand  Dalloz,  jcunc. 

Dalr.  Feud.  Pr.  Dairy mplc’s  Essay,  or  His- 
tory of  Feudal  Property  in  Great  Britain. 
Sometimes  cited  Dalr.  F.  L. 

Dalr.  on  Enl.  Dalrymplo  on  the  Polity  of 
Entails. 

Dalr.  F.  L.  Dalryrnple’s  Feudal  Law. 

Dali.  Just.  Dalton’s  Justice. 

Doll.  Sh.  Dalton’s  Sheriff. 

D' Ant.  D’ Anver s’s  Abridgment. 

Dun.  Ch.  Pr.  DamcII’s  Chancery  Prac_ 
tice. 

Dan.  Ord.  Danish  Ordinances. 

Dan.  Rep.  Daniell’s  Reports.  Reports  on 
the  Equity  side  of  the  Exchequer,  before  the 
Lord  Chief  Baron,  commencing  in  the  sit- 
tings before  Trinity  Term,  57  Coo.  III.,  1817, 
to  the  end  of  Hilary  Term,  58  Geo.  III., 
1818. 

Dan.  Se  LI.  Dan  son  Sc  Lloyd’s  Reports. 

Dana's  R.  Dana’s  Reports. 

Dane's  Ab.  Dane’s  Abridgment  of  Anicri- 
can  Law. 

Dan.  Davy’s  Reports.  Reports  of  cases  in 
the  King’s  Court*  in  Ireland,  2 to  9 James, 
(1604  to  1611,)  with  a learned  preface  dedi- 
catcd  to  Lord  Chancellor  Ellesmere,  &c.  trans- 
lated into  English.  By  Sir  John  Davy*. 

Dao.  on  Put.  Davies’s  collection  of  cases 
respecting  Patents. 

Daw.  bind.  Pr.  Dawes’s  Epitome  of  the 
law  of  Landed  Property, 

Dow.  Real  Pr.  Dawes’s  Introduction  to  the 
knowledge  of  the  law  on  Real  Estates. 

Daw.  on  Arr.  Dawes’s  Commentaries  on 
the  law  of  Arrest  in  civil  citscs. 

Dows.  Or  bp.  Dawson’s  Otigo  Lcgum. 

Drue.  R.  Deacon’s  Reports. 

Dene  Sc  Chit.  Deacon  and  Chitly’s  Re- 
ports. 

Deli,  on  Jud.  Debates  on  the  Judiciary. 

Dee.  temp.  II.  Sf  M.  Decisions  in  admiralty 
during  the  time  of  Huy  & Marriott. 

Deft.  Defendant. 

Dc  (lex  Sf  Sm.  It.  Dc  Gex  and  Smalc’s  Re- 
ports. 

Den.  Cr.  Can.  Denison's  Crown  Cases. 

Den.  Rep.  Demo’s  New  York  Reports. 

Desaus.  R.  Dcsaussurc’s  Chancery  Re- 
ports. 

Dr p.  R.  Dcvcrcux’s  Reports. 

Dev.  Ch.  R.  Devercux’s  Chancery  Reports 

Dev.  Sf  Bat.  Dcvcrcux  and  Buttlc’s  Ro 
ports. 

Di.  Dyer’s  Reports. 

Dial,  de  Scac.  Dialogs*  do  Scaccario. 

Dick.  Just.  Dickinson's  Justice. 
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Dick.  Pr.  Dickinson’s  Practice  of  the  , Dur.  I)r . Fr.  Duranton,  Droit  Frangais. 
Quarter  and  other  Session*.  Dttrnf.  iV  Fist.  Durnfbrd  and  East’s  Ro- 

Dick.  Dickcu’s  Ke|M>rf  ?.  Reports  of  Cases  ports,  aiso  cited  D.  Jc  E.  or  T.  R. 
in  the  High  C^ourt  of  Chancery.  By  John  I Duv.  Dr.  Cir.  Fr.  Duvergicr,  Droit  Civil 
Dickcn.  Revised  by  John  Wyatt,  Esq.  2 vols.  Frangak  Thia  is  a continuation  of  TouiUer'* 


8yo. — “ ^r*  Dickcn  was  a very  attentive  and 
diligent  register ; but  his  notes  being  rather 
loose,  were  not  to  be  considered  as  of  very 
high  authority.”  Per  Lord  Kedesale,  1 Sch. 
A:  Lcf.  240.  Vide  also,  Sug.  Vend.  146. 

Diet.  Dictionary. 

Did.  Dr.  Cun.  Diclionnairc  de  Droit  Ca- 
non ique. 

Diet,  de  Jur.  Dictionnairc  de  Jurispru- 
dence. 

Dig.  Digest  of  writ*.  Dig.  The  Pandects 


Droit  Civil  Francis.  The  Jirst  volume  of 
Duvergicr  is  the  sixteenth  volume  of  the  con- 
tinuation. The  work  is  sometimes  cited  16 
Toult  or  16  Toullier,  instead  of  being  cited  1 
Duv.  or  1 Duvergicr,  Ate. 

Durar.  on  Mat.  Dwarris  on  Statutes. 

Dy.  Dyer’s  Reports. 

F.  Easter  Term. 

E.  Edward  ; as  9 E.  3,  c.  9. 

E.  of  Coe.  Earl  of  Coventry's  Case. 

E.  V.  L.  It.  English  Common  Law  Reports, 


or  Digest  of  the  civil  law,  cited  Dig.  1,2,  5,  6,  1 sometimes  cited  Eng.  Com.  Law  Rep.  (q.  v.) 


for  Digest,  book  1,  lit.  2,  law  5,  section  6. 

Dxsn.  i n Gam.  Disney’s  Law  of  Gaming. 

Doct.  Jr  Stud.  Doctor  and  Student. 

Doct.  Cl.  Doctrina  Placitcndi. 

Doder.  Eng.  Late.  Doderidgc’s  English  I 

Lawyer. 

Dads.  R.  Dodson’s  Reports. 

Don.  Douiat,  Lois  Civillcs.  r.  _ 

Dom.  Proc.  Duuio  Procerutn.  House  of  Eng.  Eccl.  Rep. 

Lords.  Ed.  or  Edit.  Edition. 

Durnat.  Lois  Civillcs  dans  tear  ordre  natu-  Ed.  Edward ; as,  3 Ed.  1,  c.  9. 
rel.  Par  M.  DomaL  Ed.  Jnj.  Eden  on  Injunction. 

Dougl.  Douglas's  Reports,  vols.  3 and  4.  Ed.  E</.  Reps.  Eden's  Equity  Reports. 

Jn  E.  C.  L.  R.  Ed.  Ft  in.  Pen.  Law.  Eden's  Principles  of 

Doug.  El.  Cat.  Douglas’s  Election  Cases.  1 Penal  Law, 

DougHMich.)  R.  Douglass’s  Michigan  Re-  Edm.  Kick.  Pr.  Edmund's  Exchequer  Prac* 


E.  g.,  usually  written  e.  exempli  gratia; 
lor  the  sake  of  an  iustance  or  example. 

E.  P.  C.  or  East,  P.  C.  East’s  Pleas  of  the 
Crown. 

East,  P.  C.  East’s  Pleas  of  the  Crown. 

Etcl.  Ecclesiastical. 

Eccl.  Law.  Ecclesiastical  Law. 

Eccl.  Rep.  Ecclesiastical  Reports.  Vide 


ports. 

Dow.  or  Dow.  P.  C.  Dow's  Parliamentary 
Cases. 

Doio  Jf  Clarke.  Dow  and  Clarke's  Reports 
of  Cases  in  the  House  of  lairds. 

Dowl.  P.  C.  Dowling’s  Practical  Cases. 

Dow.  Jf  R.  N.  P.  Dowling  and  Ryau's  Nisi 
Priut  Cases. 

Dow.  Jf  Ry.  M.  C.  Dowling  and  Ryan's 
Cases  for  Magistrates. 

Dowl.  Jjr  Ry.  Dowling  and  Ry land’s  Reports 
of  eases  decided  in  the  Court  of  the  King’s 
Bench.  In  E.  C.  L.  R. 

Dr.  Jr  Si.  Doctor  and  Student. 

Drew,  on  Ioj.  Drewry  on  Injunctions. 

Dm.  Jr  IVtfi  Drtn  v and  Walsh’s  Reports. 

Dr  a.  Hu  r.  Drury  and  Warren’s  Re- 
ports. 

Dub.  Dubita'ur, 

Dudl.  R.  Dudley’^  Law  and  Equity  Re. 
ports. 

Dug.  S.  or  Dugd.  Sum.  Dugdalc’s  Sum- 
inons. 


Edwards’s  Admiralty  Re- 


ticc. 

EJ tc.  Ad.  Rep. 

ports. 

Edw.  Lead.  Dec.  Edward's  Leading  Deci- 
sions. 

Ed it.  on  Part.  Edwards  on  Parties  to  Bills 
in  Chancery. 

Elw.  on  Rec.  Edwards  on  Receivers  in 
Chancery. 

EUz.  Elizabeth;  as,  13  Elis.  c.  15. 

Ellis  on  D.  and  Cr.  Ellis  on  the  Law  relat- 
ing to  Debtor  and  Creditor. 

Elm.  on  DiL  Finns  on  Ecclesiastical  and 
Civil  Dilapidations. 

Elsyn.  on  Pari.  Elsyngc  on  Parliaments. 

EncycL  Encyclopedia,  or  Encyclopedic. 

Eng.  English. 

Eng.  Ck.  It.  English  Chancery  Reports. 
\ ide  Cond.  Ck.  R.  (Sec  App.  A.) 

| Eng.  Com.  La  w Rep.  English  Common  I.aw 

Rcfiort*.  I his  is  the  most  extensive  collection 
i of  Report.  published  in  a »crh  » of  volume..  It 
i.  a reprint  of  tlio  regular  and  authoritative 
I — 'rio*  of  Report,  in  the  Engli.h  Court,  of 
t ommon  Low,  from  the  voar  181.1  to  the  pro. 

.(-lit  li.im  ■ ..4  ...I ( . . . ' . 


Dugd.  Orig.  Dugdalo’s  Originc*. 

ling.  Sum.  Du-dOo .SummooK.  ■ -»,  I-™-  me  year  tel. I to  uie  pro- 

Dahr  or  ‘late  , Ch.  Lrer.  llulte  « Law  of  .eut  time  : and  i.  regularly  continued.  &4  fob. 

arc  now  publialied.  (Sic  App.  U,  at  the  end 
of  the  work.) 


Charitable  Uses. 

Dunl.  Pr.  Dunlap’s  Practice. 

Dunl.  Adm.  Pr.  Dunlap's  Admiralty  Prac- 
tice. 

Duponc.  on  Jur.  Duponccau  on  Jurisdic- 
tions. 

L'uponc.  Const.  Duponccau  on  the  Consti- 
tution. 


hng.  Ecc.  R.  English  Ecclesiastical  Re- 
ports. This  is  a reprint  of  Ecclesiastical  Re- 
ports.  For  Uie  sake  of  convenient  reference  a 
list  of  those  published  will  be  given.  Five 
volumes  of  this  work  arc  published  furnishing 
a series  of  decisions  ui  the  Ecclesiastical 
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Courts  of  England  and  Scotland,  from  1790  to 
1632.  (See  App.  C at  the  end  of  the  work.) 

Eng.  Plead.  English  Pleader. 

Engl.  Rep.  English’s  Arkansas  Reports. 

Eod.  Eodcm,  under  the  same  title. 

Eod.  tit.  In  the  same  title. 

Eq.  Ca.  Ab.  Equity  Cases  Abridged. 

Eq.  Draft.  Equity  Draftsman. 

Eiak.  Inst.  Erskine’s  Institute  of  the  Law  of 
Scotland.  Ertk.  Erin,  of  Iaics  of  Srotl.  Ers- 
kine's  Principles  of  the  Laws  of  Scotland. 

Esp.  N.  I*.  Espinassc’s  Nisi  Prius. 

Esp.  N.  P.  R.  Espinasse’s  Nisi  Prius  Re- 
ports. 

E»p.  on  Ev.  Espinassc  on  Evidence. 

Esp.  on  Pen.  Ed.  Espinasse  on  Penal  Evi- 
dcncc. 

Esq.  Esquire. 

Et  a!.  Et  alii,  and  others. 

Eunom.  Eunomus,  or  Doctor  and  Student. 

Ev.  Col.  Stat.  Evans’s  Collection  of  Sta- 
tutes. 

Er.  on  PI.  Evans  on  Pleading. 

Er..  't'r.  Evans's  Trial. 

Ex.  or  Exor.  Executor.  Exerx.  Executrix. 

Exch.  Rep.  Exchequer  Reports.  Vide  Cond. 
Exch.  Rep. 

Exec . Execution. 

Exp.  Expired. 

Exton's  Mar.  Diato.  Exton’s  Maritime  Di- 
csologie. 

Extra v.  Extravagant*. 

E.  Einalis,  the  last  or  latter  part. 

F.  Fitzherbcrt’s  Abridgment. 

F.  <$•  /•'.  Falconer  A.  Fitzherbcrt’s  Reports. 

F.  R.  Forum  Romanum. 

F.  «Y  «S.  Fox  & Smith’s  Reports. 

F.  N.  0.  Fitzhcrbert’s  Natnra  Hrevium. 

Fair f.  R.  Fairfield’s  Reports. 

Fac.  Coll.  Faculty  Collection  ; the  name  of  . 
a act  of  Scotch  Reporta. 

Pole.  iSf  Fiuh.  Falconer  &.  Fitzhcrbert’s 
Election  Cases. 

Far.  Farrcsly,  (7  Mod.  Rep.)  is  sometimes 
so  cited. 

Farr's  Med.  Jur.  Farr’s  Elements  of  Medi- 
cal Jurisprudence. 

Ftorn.  on  Rtm.  Fcarne  on  Remainders. 

Fell,  on  Mer.  Guar.  Fell  on  Mercantile  Gua- 
ranties. 

Ferg.  on  M.  Sf  D.  Fcrgusson  on  Marriage 
and  Divorce. 

Ferg.  Rep.  Div.  Fergus son’a  Reports  in 
actions  of  Divorce. 

Ferg.  R.  Fcrgusson's  Reports  of  the  Consis- 
torial  Court  of  Scotland. 

Ff.  or  ff.  PundecU  of  Justinian,  this  is  a 
careless  way  of  writing  the  Greek  r. 

Ferr.  Hist.  Civ.  L.  Fcrricrc’a  History  of  the 
Civil  Law. 

Ferr.  Mod.  Ferri^rc  Moderne,  ou  nonveau 
Dictionnairo  dcs  Termes  dc  droit  ct  dc  pra- 
tique. 

Fess.  on  Pat.  Fessenden  on  Patents. 

Ft.  fa.  Fieri  Facias. 

Field's  Com.  I aw.  Field  on  tho  Common 
Law  of  England. 

Vol.  i. — 4 


Field,  on  Pen.  Iazts.  Fielding  on  Penal 
Laws. 

Finch.  Finch's  Law  ; or  a Discourse  thereof 
in  five  books.  Finch's  Pr.  Finch’s  Precedents 
in  Chancery. 

Finl.  L.  C.  Finlason’s  Leading  Cases  on 
Pleading. 

Fish.  Copyh.  Fisher  on  Copyholds. 

Fitz-Q.  Fitzgibbon’s  cases  in  the  Courts  of 
the  K.  B.,  Chancery,  C.  P.,  and  Exch.  Vide  3 
Atk.  306. 

Fitzh.  Filzherbcrt’s  Abridgment.  Fitzh. 
Nat.  Rre.  Fitzherberl’s  Natnra  Rrevium. 

FI.  or  Vie  to.  A commentary  on  the  English 
Law  written  by  an  anonymous  author,  in  the 
time  of  Edward  I.,  while  a prisoner  in  the 
Fleet. 

Fletch.  on  IVusts.  Fletcher  on  the  Estates 
of  Trustees. 

Floy.  Ptocl.  Pr.  Floycr’s  Proctor’s  Prac- 
lice. 

Fol.  Foley’s  Poor  Laws. 

Fol.  Folio. 

Forth.  Fonhlanquc  on  Equity.  Fonb.  Med. 
Jar.  Fonhlanquc  on  Medical  Jurisprudence. 

Forr.  Forrester's  Cases  during  the  time  of 
Lord  Tulbot,  commonly  cited  Cas.  Temp, 
Talb. 

For.  Pla.  Brown’s  Forinul©  PIncitorium. 

Forb.  on  Bills.  Forbes  on  Bills  of  Ex- 
change. 

Forh.  Inst.  Forbes’s  Institute  of  the  Law  of 
Scotland. 

Forr.  Exch.  Rep.  Forrest’s  Exchequer  Re- 
ports. 

Fors.on  Comp.  Forsyth  on  the  Law  relating 
to  Composition  with  Creditors. 

For  test.  Fortescue,  De  Laudihus  Legum 
Angli©.  Forlese.R.  Fortescue’s  Reports, temp. 
Win  and  Anne. 

Post,  or  Fust.  C.  L.  Foster’s  Crown  Law. 

Fox  <Sc  Sm.  Fox  and  Smith’s  Reports. 

Fr.  Frogamcntuin. 

Fra.  or  Fra.  Max.  Francis’s  Maxims. 

Fr.  Ord.  French  Ordinance.  Sometimes 
cited  Ord.  de  la  Mar. 

Ft  us.  Elcl.  Can.  Fraser’s  Election  Caics. 

Fred.  Co.  Frcdericiun  Code. 

Frcetn.  Freeman’s  Reports.  Freem.  C.  C 
Freeman’s  Cases  in  Chancery. 

Freem.  {Miss.)  R.  Freeman’s  Reports  of 
Cases  decided  by  the  Superior  Court  of  Chan- 
cery of  M ississippi. 

t ! . George ; as,  13  G.  1,  c.  29. 

G.  At  J Glyn  and  Jameson’s  Reports. 

G.  J.  Gill  and  Johnson's  Reports. 

G.  at.  Dudl.  Rep.  G.  M.  Dudley’s  Rc- 
potl*. 

Gale  «V  Dav.  Gale  and  Davison’s  Reports. 

(Jules' s Stat.  Gale’s  Statutes  of  Illinois. 

Gall,  or  Gall.  Rep.  Galloon's  Report*. 

Garde  on  Ev.  Gordc’s  Practical  Treatiso  on 
the  General  Principles  and  Elementary  Rules 
of  the  Lnw  of  Evidence. 

Geo.  George  ; as,  13  Geo.  1,  c.  29. 

Geo.  Dec.  Georgia  Decisions. 

Geo.  Lib.  Gcorgo  on  the  ollcncc  of  Libel. 
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Gibb,  on  D.  Jf  X.  Gibbons  on  the  Law  of  ! 
Dilapidations  and  Nuisances. 

Gibs.  Codex.  Gibson's  Codex  Juris  Civitis. 

Gilh.  II.  Gilbert's  Reports.  Gift.  Er.  Gil- 
bert’s  Evidence  bv  Lofll.  Gilb.  *y  T.  Gil- 
bert  on  Uses  and  Trusts.  Gilb.  Ten.  Gilbert 
on  Tenures.  Gilb.  on  Rent*.  Gilbert  on  Rents. 
Gilb.  on  Rev.  Gilbert  on  Replevin.  Gilb.  Bx. 
Gilbert  on  Executions.  Gilb.  Exeb.  Gilbert’s 
Exchequer.  Gilb.  Fur.  Rom.  Gilbert's  Forum 
Romanutn.  Gilb.  K.  B.  Gilbert’s  King’s 
lien  eh.  Gilb.  Rem.  Gilbert  on  Remainders. 
Gilb.  on  I)ev.  Gilbert  on  Devises.  Gilb.  Lex 
Prat.  Gilbert’s  Lex  Pnotoria. 

Gill  «V  John.  Gill  and  Johnson's  Reports. 

Gill's  R.  Gill's  Reports. 

Gilm.  R.  Gilmer’s  Reports. 

Gilp.  R.  Gilpin’s  Circuit  Court  Reports. 

Gl.  Glossa,  the  G loss. 

Glanv.  Glanville’s  treatise  of  the  laws  and 
customs  of  England.  See  Co.  Rep.  Prefhee ; 
Plowd.  3t>8;  1 Show.  131;  Madox's  Exch. 
123  ; 2 Reeve's  Eng.  Law,  page  v.  and  263. 

Glassf  Er.  Glass  ford  on  Evidence. 

Glor.  Mini.  Carp.  Glover  on  .Municipal  Cor- 
porations, or  Glov.  on  Carp.  Glover  on  the  law 
of  Municipal  Corporations. 

Glyn.  Join.  Glyn  Sc  Jameson's  Reports 
of  Cases  in  Bankruptcy. 

Godb.  Godboll’s  Rc|*>rts. 

Godolph  Ad.  Jur.  Godolphin’s  View  of  the 
Admiralty  Jurisdiction. 

Godolp.  Rep.  Can.  Godolphin’s  Repertoritun 
Canonicum. 

Godolph.  Godolph  in’s  Orphan’s  Legacy. 

Gods,  on  Pat.  Godson's  Treatise  on  the  Law 
of  Patents. 

Goldesb.  Goldcsborough's  Reports.  See  Bro. 
BrownL 

Golds.  GoldsboroughV  Reports. 

GorJ.  Die.  Gordon's  Digest  of  the  Laws  of 
tl»e  United  States. 

Gord.  on  Dec.  Gordon  on  the  Law  of  De-  t 
cedents  in  Pennsylvania. 

G uul  l on  PI.  Gould  on  the  Principles  of 
Pleading  in  Civil  Actions. 

Go®  on  Part.  Gow  on  Partnership. 

Grab.  Pr.  Graham’s  Practice.  Grab.  X. 
7’.  Graham  on  Now  Trials. 

Grand  (’out.  Grand  Coutumicr  de  Norman- 
die, (q.  v.) 

Grady  on  Fixt.  Grady  on  the  Law  of  Fix- 

tore*. 

Grant  on  Xew  Tr.  Grant  on  New  Trials. 

Grant's  Ch.  Pr.  Grant’s  Chancery  Prac- 
tice. 

Graft.  R.  Grattan’s  Virginia  Reports. 

Green's  B.  L.  Green's  Bankrupt  Laws. 

Green's  R.  Green’s  Rejxjrts. 

Green!,  on  Er.  Grccnlcaf’s  Treatise  on  the 
Law  of  Evidence. 

Gretnl.  Ov.  Gas.  Grccnlcaf’s  Overruled 

Case*. 

Greenl.  R.  Greenlcaf 's  Reports. 

Greer. ir.  on  Courts.  Greenwood  on  Courts. 

Gres.  Ey.  Er.  Gresley's  Equity  Evidence. 

Griff'.  Reg.  Griffith's  Law  Register. 


Grinds,  on  Ex.  Grimko  on  the  Duty  of 
Executors  and  Administrators. 

Gris  to.  Rep.  Griswold’s  Reports. 

Grot.  Grolius  de  Jure  Bcllurn. 

Gude's  Pr.  Gudr’s  Practice  on  the  crown, 
side  of  King’s  Bench,  <.Vc. 

Gicill.  Gwillim’s  Tithe  Cases. 

II.  Henry;  as,  19  11.  7,  c.  13. 

//.  Hilary  Term. 

II.  A.  Hoc  anno. 

II.  r.  commonly  written  in  small  letters  A.  a. 
hoc  verbo. 

II.  of  L.  Honse  of  Lords. 

II.  of  R.  House  of  Representatives. 

//.  .y  It.  Hudson  and  Brooke’s  Reports. 

H.  A-  G.  Harris  Sc  Gill’s  Reports. 

II.  Sf  J.  Harris  and  Johnson’s  Reports. 

II.  HI.  Henry  Blackstone’s  Reports.  Re- 
ports in  Common  Pleas  and  Exchequer  from 
Easter  28  Geo.  III.  1788,  to  Hilary  3G  Geo. 
111.  1796.  By  Henry  Blackstone.  2 vols.  8vo. 

II.  II.  C . L.  Hale’s  History  of  the  Common 
Law. 

II.  A*  M.  Henning  Sc  Munford’s  Reports. 

II.  <y  -If*//,  or  Hurr.  Sf  M'llen.  Harris  and 
McHenry’s  Reports. 

Hub.  fa.  sei s.  Habere  facias  seisinam. 

II.  P.  C.  Hale’s  Pleas  of  the  Crown. 

II.  t.  usually  put  in  small  letters,  A.  t.  hoc 
titulo. 

flab.  Corp.  Habeas  corpus. 

Hub.  fa.  pus.  Habere  facias  possessionem. 
Huge-  Ad.  R.  Haggard’s  Admiralty  Reports. 
Hags.  Eect.  II.  Haggard’s  Ecclesiastical  Re- 
ports. In  E.  E.  R.  Hugs.  C.  R.  Haggard’s 
Reports  in  the  Consistory  Court  of  London. 
Hale , /’.  C,  Hale’s  Pleas  of  the  Crown. 
Hale's  Sum.  Hale’s  Summary  of  Pleas. 
Hair's  Jur.  II.  It.  Hale's  Jurisdiction  of  the 
Home  of  l<nrds. 

HaU's  Hist.  C.  L.  Hale’s  History  of  tho 
Common  Law. 

Ihlif.  Civ.  Lair.  Halifax’s  Analysis  of  the 
civil  law. 

Hall's  II.  Hall’s  Reports  of  Cases  decided 
in  the  Superior  Court  of  the  city  of  New  York. 

Hoik.  Dig.  Ifalkcrton's  Digest  of  the  Law 
of  Scotland  relating  to  Marriage. 

Hall's  Adm.  Pr.  Hall’s  Admiralty  Prac- 
j ticc. 

Halst.  R.  Halstead's  Reports, 
i Hamm.  X.  P.  Hammond’s  Nisi  Prius. 
Ham.  A*.  Hammond's  (Ohio)  Reports. 
Hamm,  on  Part.  Hammond  on  Parlies  to 
Actions. 

Hamm.  PI.  Hammond’s  Analysis  of  the 
principles  of  Pleading. 

Hamm,  on  F.  J.  Hammond  on  Fire  Insur- 
ance. 

Han.  Hansard’s  Entries. 

Hand's  Ch.  Pr.  Hand’s  Chancery  Practice. 
Hand  on  Fines.  Hand  on  Fines  and  Reco- 
veries. 

Hand's  Cr.  Pr.  Hand’s  Crown  Practioo. 
Hand  on  l*at.  Hand  on  Patents. 

Hans.  Purl.  Deb.  Hansard’s  Parliamentary 
Debates. 


ABB 


ABB 


27 


Hurd,  Hnrdress's  Reports. 

Hardin's  R.  Hardin's  Reports. 

Hare  R.  Hare’s  Reports. 

Harr  Af  Wall.  Sri.  Dec.  Hare  and  Wallace’s 
Select  Decisions  of  American  Cases,  with  notes, 
by  J.  J.  CJark  Hare  and  II.  B.  Wallace. 

Harr  on  Disc.  Haro  on  the  Discovery  of 
evidence  by  bill  and  answer  in  equity. 

Harp.  Coll.  Hargrave’s  Juridical  Argu- 
ments and  Collection. 

Harp.  St.  7 r.  Hargrave's  State  Trials. 

Harp.  Exer.  Hargrave’s  Excrcitalions. 

Harp.  Imw  Tr.  Hargrave's  Law  Tracts. 

Harp.  L.  R.  Harper's  Law  Re|>ort*i. 

Harp.  Eq.  R.  Harper’s  Equity  Reports. 

Harr.  Ch.  Harrison’s  Chancery  Practice. 

Harr.  Corn!.  ho.  R.  Harrison’s  Condensed 
Reports  of  Cases  in  the  Superior  Court  of  the 
Territory  of  Orlcaus,  and  in  the  Supremo 
Court  of  Ixmi&iana. 

Harr.  Dig.  Harrison’s  Digest. 

Harr.  Ent.  Harris’s  Entries. 

Harr.  {Mich.)  R.  Harrington's  Reports  of 
Cases  in  the  Supreme  Court  of  Michigan. 

Harr.  A$  Gill.  Harris  and  Gill’s  Reports. 

llarr.  Af  John.  Harris  and  Johnson's  Re- 
ports. 

Harr.  Af  A PH.  Harris  and  M’Henry’s  Re- 
ports. 

/hrringt.  R.  Harrington's  Reports. 

Ha  si.  Med.  Jur.  llaslam’s  Medical  Juris, 
prudence. 

Hawk.  P.C.  Hawkins’s  Pleas  of  the  Crown. 

Hawk's  R.  Hawk’s  Reports. 

Ilaij.  on  Est.  An  elementary  view  of  Un- 
common law  of  uses,  devises,  and  trusts,  with 
reference  to  the  creation  and  conveyance  of 
estates.  By  William  Hayes. 

Hay.  on  him.  Hayes  on  Limitations. 

Hay.  Exch.  R.  Hayes’s  Exchequer  Reports. 

Hay  a on  II.  I*.  Hays  on  Real  Properly. 

/hath'*  Max.  Heath’s  Maxims. 

llcin.  Elem.  Juris.  Civ.  Ilcinoccii  Ele- 
menta  juris  Civilis,  secundum  ordincm  Instilu- 
tionuni. 

Hein.  Elrm.  Juris,  flat.  Hchtcccii,  Ele- 
ment.! juris  Niitune  et  gentium. 

Hen.  on  For.  Isiw.  Henry  on  Foreign  Law. 

Hen.  J.  P.  Henning’s  Virginia  Justice  of 
the  Peace. 

Her,.  Af  Munf.  Henning  and  Munford’s 
Reports. 

Heme's  Ch.  Uses.  Ilcrnc’s  Law  of  ChariL 
able  Uses. 

Herne's  Plead.  Herne’s  Pleader. 

lht.  Hct lev’s  Reports. 

Heyw.  on  El.  I Icy  wood  on  Elections. 

Heyw.  (N.  C.)  R.  Hey  wood’s  North  Caro- 
lina Reports. 

Heyw.  (Term.)  R.  Ilcy wood’s  Tennessee 
Reports. 

High.  Highmore.  High,  on  Rail.  High- 
more  on  Bail.  High,  on  J.un.  Highmore  on 
Lunacy.  High,  on  Martin.  Highmore  ou 
Mortmain. 

Hill.  Ah.  Hilliard’s  Abridgment  of  the  Law 
of  Real  Property. 


Hill's  R.  Hill’s  Reports. 

Hill's  Ch.  R.  Hill’s  Chancery  Reports. 

Hill  on  Trust.  A practical  Treatise  on  tho 
Law  relating  to  Trustees,  &c. 

Hind's  Pr.  Hind’s  Practice. 

Iloh.  Hobart’s  Reports. 

Hodg.  R.  Hodge’s  Reports. 

Hodges  on  Railw.  Hedges  on  the  Law  of 
Railways. 

Hoffm.  Outl.  IJoffinan’s  Outlines  of  Legal 
Studies.  Hoffm.  /.eg.  St.  Hodman's  Legal 
Studies,  Hoffm.  Ch.  Pr.  Hodman's  Chancery 
Practice.  Hoffm.  Mus.  Ch.  Hotimun’s  Master 
in  Chancery. 

Hoffm.  R.  Hodman’s  Reports. 

Hog.  R.  Hogan’s  Reports. 

Hog.  Si.  Tr.  Hogan's  State  Trials. 

/loll  on  Lib.  Holt  on  the  law  of  Libels. 

Holt  on  Nav.  Holt  on  Navigation. 

Holt,  R.  Holt’s  Reports. 

Holt  on  Sh.  Holt  on  the  Law  of  Shipping. 

Hopk.  R.  Hopkins’s  Chancery  Reports, 

Hopk.  Adm.  Dec.  liopkinsbn’s  Admiralty 
Decisions. 

Houord's  Ang.  Sax.  l/iws.  Houard’s  Anglo 
Saxon  Laws  and  Ancient  laws  of  the  French. 

Houard's  Diet.  Houurd’s  Dictionary  of  tho 
customs  of  Normandy. 

Hough  C.  M.  Hough  on  Courts  Martial. 

/lav.  Fr.  Hovcnden  on  Frauds. 

Hot.  Sapp.  Hovenden’s  Supplement  to  Vo- 
scy  Junior’s  Reports. 

How.  St.  Tr.  Howell’s  State  Trials. 

Howe's  Pr.  Howe’s  Practice  in  civil  actions 
and  proceedings  at  law,  in  Massachusetts. 

How.  Pr.  R.  Howard’s  Practice  Rejtorto. 

Huh.  an  Sue.  Hubback  on  Successions. 

Hwls.  A$  lira.  Hudson  and  Brooke's  Re- 
ports. 

Hugh.  Ah.  Hughes’s  Abridgment. 

Hugh.  Entr.  Hughes’s  Entries. 

Hugh,  on  Wills.  Hughes  on  Wills. 

Hugh.  R.  Hughes’s  Reports. 

Hugh.  Or.  Writs.  Hughes’s  Comments  upon 
Original  Writs. 

Hugh.  Ins.  Hughes  on  Insurance. 

Hugh,  on  Wills.  Hughes’s  practical  Dircc- 
lions  for  taking  instructions  for  drawing  wills. 

Hull,  oil  Costs.  Huliock  on  the  Law  or 
Costs. 

Huh.  on  Conv.  Hultnn  on  Convictions. 

Humph.  R.  Humphrey’s  Reports. 

Hume's  Com.  1 1 time’s  Commentaries  on  the 
criminal  law  of  Scotland. 

Hut.  Hutton's  Reports. 

/.  Tho  Institutes  of  Justinian  (q.  v.)  arc 
sometimes  cited,  1. 1, 3,  4. 

/.  Infra,  henealh  or  below. 

lb.  Ibidem. 

Ictus.  Jurisconsnltus.  This  abbreviation 
is  usually  written  with  an  1,  though  it  would 
be  more  proper  to  write  it  with  a J,  the  first 
letter  of  the  word  Jurisconsultti* ; c.  is  the  initial 
letter  of  the  third  syllable,  and  tu»  is  the  end 
of  the  word. 

Id.  Idem. 

It  Cons,  del  Mar.  II  Consulate  del  Marc. 
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See  Consulate  del  Mare,  in  the  body  of  the 
work. 

Imp.  Pr,  C.  V.  Impoy's  Practice  in  the 
Common  Plena.  Imp.  Pr.  K.  II.  Iinpey’s 
Practice  in  tlic  King's  Bench.  Imp.  PI.  1m- 
pey’s  Modern  Pleader.  Imp.  ish.  Impey’s 
office  of  Sheriff. 

In.f.  In  fine,  at  the  end  of  the  tiUe,  law  or 
paragraph  quoted. 

In  pr.  In  principio,  in  the  beginning  and 
before  the  first  paragraph  of  a law. 

In  prine.  In  prineipium.  In  the  beginning, 
the  preface. 

In  sum.  In  sumrna,  in  the  summary. 

Ind.  Index. 

lnf.  Infra,  beneath  or  below. 

lng.  Dip.  lngcrsoU's  Digest  of  the  Laws 
of  the  United  States. 

I-g.  Roc.  IngersnU's  Roccus, 

Ingr.on  Inso'.v.  Ingraham  on  Insolvency. 

Jnj.  Injunction. 

Ins.  Insurance. 

lust.  Coke  on  Littleton,  is  cited  Co.  Lit  or 
1 Inst,  for  First  Institute.  Coke’s  Magna 
Chartn,  is  cited  Co.  M.  C.  or  2d  Inst,  for 
Second  Institute.  Cn.  P.  C.  Coke’s  Pleas  of 
the  Crown  is  cited  3 Inst,  for  Third  Institute. 
Co.  on  Courts.  Coke  on  Courts  is  cited  4 Inst, 
for  Fourth  Institute.  There  is  but  little  reason 
for  calling  these  books  institutes,  as  they  have 
little  of  the  institutional  method  to  warrant 
such  title.  The  first  is  a very  extensive  coin- 
ment  upon  a little  excellent  treatise  of  tenures 
compiled  by  Judge  Littleton,  in  the  reign  of 
Kdward  the  Fourth.  This  comment  is  a rich 
store  of  common  law  learning,  collected  aud 
heaped  together  from  the  ancient  reports  and 
year-books,  but  greatly  defective  in  mc-tbod. 
l’lie  second  volume  is  a comment  upon  old  acts 
of  parliament,  without  any  systematical  order ; 
the  third,  a more  methodical  treatise  of  the 
pleas  of  the  crown  ; and  the  fourth,  an  account 
of  the  several  species  of  courts.  1 Bl.  Coni. 
73. 

Inst.  Institutes.  When  the  Institutes  of 
Justinian  arc  cited,  the  citation  is  made  thus; 
Inst.  4, 2, 1 ; or  I nsL  lib.  4,  tit.  2, 1. 1 ; to  signify  i 
Institutes,  book  4.  lit.  2,  law  1.  Coke's  Inati- 
lutes  are  cited,  the  first,  either,  Co.  Lit,  or  1 
Inst,  and  the  others  2 Inst.,  3 Ins.  and  4 
Inst. 

Inst.  Cl.  or  Inst.  Cler.  Instructor  Clcri-  ! 
cal  is. 


Inst.  Jur.  Angl.  Inslitulioncs  Juris  Angli.  1 
cani,  by  Doctor  Cowell. 

IntmJ.  Introduction. 

Jr.  R.  Irish  Equity  Reports. 

Ir.  T.  R.  Irish  Term  Reports.  Sometimes 
cited  Rid",  h is  A T.  R.  (q.  v.) 

J .,  Justice ; as  Story,  J. 

J.  Institutes  of  Justinian. 

J.C.  Juris  c'Misullu*. 

J.  C.  P.  Justice  of  the  Common  Pleas. 

J.  Clio.  Juncla  Glo>sa,  the  Gloss  joined  to 
the  text  quoted. 

JJ.  Justices,  ns  Yelverton  and  Crokc, 
JJ.  I Iov.  on  Frauds,  271. 


J.  J.  Marsh.  J.  J.  Marshall’s  (Kentucky) 
Reports. 

J.  K.  B.  Justice  of  the  King's  Bench. 

J.  P.  Justice  of  the  Peace. 

J.  Q.  B.  Justice  of  the  queen’s  bench. 

J.  U.  B.  Justice  of  the  upper  bench.  Dur. 
ing  the  commonwealth,  the  English  court  of 
the  king’s  bench  was  called  Upper  Bench. 

Joe.  Jacobus,  James;  as,  4 Jac.  1,  c.  1. 

J*ie.  Introil.  Jacob’s  Introduction  to  tho 
Common,  Civil,  and  Canon  law. 

Joe.  L.  D.  Jacob’s  Law  Dictionary. 

Jac.  L.  G.  Jacob's  Law  Grammar. 

Jac.  Lex  Mer.  Jacob's  Lex  Mercatoria,  or 
the  Merchant’s  Companion. 

Jac.  R.  Jacob's  Chancery  Reports. 

Jac.  «$r  Walk.  Jacob  and  Walker’s  Chan- 
cery Report#. 

jack.  PL  Jackson  on  Pleading. 

Jarm.  on  Wills.  Jarman  on  the  Law  of 
Wills. 

Jnrm.  Poic.  Dev.  Powell  on  Devises  with 
notes  by  Jarman. 

Jebb's  Ir.  Cr.  Cat.  Jebb’s  Irish  Criminal 
Cases. 

Jeff.  Man.  Jefferson’s  Manual. 

Jeff.  R.  Thomas  Jefferson's  Reports. 

Jenk.  Jenkins’s  Flight  Centuries  of  Reports ; 
or  eight  hundred  cases  solemnly  adjudged  in 
tho  Exchequer  Chamber, or  upon  Writs  of  Er- 
ror, from  K.  Henry  HI.  to  21  K.  James  I. 

Jer.  Jeremy.  Jer.  on  Carr.  Jeremy's  Law 
of  Carriers.  Jer.  Eq.  Jur.  Jeremy  on  the 
Flquity  Jurisdiction  of  the  High  Court  of 
Chancery. 

Jer.  on  Cor.  Jervis  on  Coroners. 

John.  Cas.  Johnson’s  Cases. 

John.  It.  Johnson’s  Reports. 

John.  Ch,  R.  Johnson's  Chancery  Reports. 

John.  Reel.  Law.  Johnson’s  Ecclesiastical 
Law. 

Johns.  Civ.  L.  of  Sp.  Johnson's  Civil  Law 
ofSpain. 

Johns,  on  Bills.  The  Law  of  Bills  of  Ex- 
change,  Promissory  notes,  Cheeks,  Ac.  By 
Cuthbert  W.  Johnson. 

Jon.  Sir  Wrn.  Jones’s  Reports. 

Jon.  Jf  Car.  Jones  and  Carey's  Reports. 

Jon.  on  Lib.  Jones,  Do  Libcllia  I'amosis,  or 
the  law  of  Libels. 

Jon.  Inst.  Hind.  L.  Jones's  Institutes  of 
Hindoo  Laws. 

Jon.  (1)  Sir  W.  Jones's  Reports. 

(2)  Sir  T.  Jones's  Report*. 

Jon.  T.  Thomas  Jones’s  Report*. 

Jon.  on  Bailm.  Jones’s  Law  of  Bail, 
ments. 


Jones's  Introduction  to  Legal 
Joy  on  the  Evidence  of 


Jones's  Intr. 

Science. 

Joy  on  Rv.  Aec . 

Accomplices. 

Joy  on  CW  Joy  on  Chalicnuc  to  Jurors. 
Joy  try.  l,d  Joy  on  Legal  Education. 
Jutl.  Cor.  Judicial  Chronicle. 

Jui.  Rrpas.  Judicial  Repository. 

Judo.  Judgments,  as  they  were,  upon  so. 
lernn  arguments,  given  in  the  Upper  lfcnch  and 
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Common  Pleas,  upon  the  most  difficult  points,  i 
in  all  manner  of  actions. 

Jur.  Eecl.  Jura  Ecclasiastica,  or  a treatise 
of  the  Ecclesiastical  Law  and  Courts,  inter- 
spersed with  various  cases  of  law  and  equity. 

Jur.  Mar.  Molloy's  Jure  Maritime,  Some- 
times cited  Malloy. 

Jua.  Nat.  Rhod.  Jus  Navale  Rlodiorum. 

Just.  Inst.  Justinian's  Institutes. 

K.  II.  King’s  Bench. 

^ K.  C.  R.  Reports  in  the  time  of  Chancellor 
King. 

K.  O.  Knapp  and  Omber’s  Election 
Cases. 

Kamea  on  Eq.  Karnes’s  Principles  of 
Equity. 

Karnes'*  Ess.  Karnes’s  Essays. 

Karnes's  Hist.  L . T.  Karnes's  Historical 
Law  Tracts. 

Krat.  lam.  Settl.  Keating  on  Family  Set- 
tlements. 

Keb.  Kcblc’s  Reports. 

Keb.  Slat.  Keble’s  English  Statutes. 

Keen's  R.  Keen's  Reports. 

Kril.  or  Keilw.  Railway's  Reports. 

Kel.  Sir  John  Kclyng's  Reports.  Kel.  1, 
2,  or  VP.  Kel.  William  Kclyng’s  Reports, 
two  parts. 

Krlh.  Norm.  L.  D.  Kelham's  Norman 
French  Law  Dictionary. 

Kell.  R.  Kelly’s  Reports. 

Ken.  on  Jur.  Kennedy  on  Juries. 

Kent , Com.  Kent's  Commentaries  on  Ame- 
rican Law. 

Kemj.  Kenyon's  Reports  of  tho  Court  of 
King’s  Bench. 

Kit.  or  Kitch.  Kitchen  on  Courts. 

Kna.  »y  Omb.  Knapp  and  Omber's  Election 
Cases. 

Knapp's  A.  C.  Knapp's  Appeal  Cases. 

Knapp's  R.  Knapp’s  Privy  Council  Re- 
ports. 

Kyd  on  Ait.  Kyd  on  tho  Law  of  Awards. 

Kyd  on  Hills.  Kyd  on  tho  Law  relating  to 
Bills  of  Exchange. 

Kyd  on  Carp.  Kyd  on  tho  Law  of  Corpo- 
rations. 

L,  in  citation  means  law,  ns  L.  1,  33.  Fur- 
tom,  tF  dc  Furtis,  i.  e.  law  1,  section  or  para- 
graph beginning  with  tho  word  Furtum;  ft’ 
signifies  the  Digest,  and  the  words  de  Furtis 
denote  the  title.  L signifies  also  liber,  book. 

L.  <V  G.  Lloyd  and  Goold's  Reports. 

L.  if  W.  Lloyd  and  Wclsby’s  Mercantile 
Cases. 

LL,  Laws,  as  LL.  Gnl.  1,  c.  42.  Laws  of 
William  I.,  chapter  42;  LL.  of  U.  S.,  Laws  of 
the  United  States. 

L.  S.  Locus  sigili. 

L.  R.  Louisiana  Reports, 

I a.  line’s  Reports. 

I /dame , des  Her.  Trait 6 dcs  Servitudes 
rfcllcs,  par  M.  Lalaurc. 

Lamb.  Archai.  Lnmbard's  Archaionornia. 

I/xmb.  Eiren.  Lam  bard's  Eirenareha. 

I a mb.  on  Doic.  Lambert  on  Dower. 

Lai.  Latch's  Reports. 


Lnus.  on  Eq.  Lnussat’s  Essay  on  Equity 
Practice  in  Pennsylvania. 

I mi o.  on  Chart.  Fart.  I.awes  on  the  law  of 
Charter  Parties. 

La  id  Lib.  Law  Library.  (See  App.  D.  at 
the  end  of  the  work.) 

Iaio  Rep.  Law  Reporter. 

hues  Feel.  /aid.  Law’s  Ecclesiastical  Law. 

Jaw  Intel.  Law  Intelligencer. 

Laic  Fr.  Sf  Latin  Viet.  Law  French  and 
Latin  Dictionary. 

I a w.  FI.  Lawes  Elementary  Treatise  on 
Pleading  in  Civil  Actions. 

Late.  FI.  in  Ass.  Lawos's  Treatise  on 
Pleading  in  Assumpsit 

hues  of  B'ow.  Laws  of  Women. 

I a icy.  Mag.  Lawyer’s  Magazine. 

Le.  Ley’s  Reports. 

I.eaeh.  Leach’s  Cases  in  Crown  Law. 

Lef.  Elan.  Lccon’s  Elementaire  du  Droit 
Civil  Romain. 

Lee,  Abs.  7 It.  Lee  on  the  Evidence  of  Ab- 
stracts of  Title  to  real  properly. 

Lee  on  Capt.  Lee's  Treatise  of  Captures  in 
war. 

Lee's  Diet.  Lee's  Dictionary  of  Practice, 
2 volumes. 

Lee's  Eccl.  R.  Lee’s  Ecclesiastical  Re- 
ports. 

Leg.  II d>l.  Legal  Bibliography,  by  J.  G. 
Marvin.’ 

Leg.  Legibut. 

Leg.  Obs.  Legal  Observer. 

Leg.  Oler.  The  Laws  of  Oleron. 

Leg.  on  Outl.  Leggo  on  Outlawry. 

Leg.  Rhod.  The  Laws  of  Rhodes. 

I/eg.  ult.  The  last  law. 

Leg.  Wish.  Laws  of  Wisbuy. 

Leigh  Sf  Dal.  on  font.  Leigh  and  Dalzell 
on  Conversion  of  Property. 

Leigh's  R.  Leigh's  Reports. 

Leigh's  N.  F.  Leigh's  Nisi  Prius. 

Leo.  or  Leon.  Leonard’s  Reports. 

Lev.  Levinz's  Reports. 

Lee.  Ent.  Levinz’s  Entries. 

Lew.  C.  C.  Lowin'*  Crown  Cases. 

Lew.  Cr.  Iaip.  An  abridgment  of  the  Cri- 
minal  Law  of  tho  United  Slates,  by  Ellis 
Lewis. 

hie.  on  Tr.  Lewin  on  Trusts. 

Lew.  on  Ferp.  Lewis  on  the  Law  of  Per- 
petuities. 

Lex.  Man.  Lex  Mancriorum. 

Lex  Mcr.  Lex  Morcatoria.  Lex  Mtr.  Am. 
Lex  Mercatoria  Americana. 

Lex  Farl.  I ax  Purliamentaria. 

Leu.  Ley's  Reports. 

Lib.  Liber,  book. 

Lib.  Ass.  Liber  Assiwurum. 

Lib.  Ent.  Old  Book  of  Entries. 

Lib.  Feud.  Liber  Feudorum. 

Lib.  Iutr.  Liber  Intr&lionuui ; or  Old  Book 
of  Entries. 

Lib.  Nig.  Liber  Niger. 

Lib.  FI.  Liber  Placitandi. 

Lib.  Reg.  Register  Books. 

Lib.  Rub.  Liber  Ruber. 
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Lib.  Jen.  Liberum  tencmentum. 

LiJ.  Juil.  Ad r.  LiddtTs  DcUiil  of  the  du- 
ties of  a deputy  Judge  Advocate. 

Jail.  l'.tUr.  Lilly's  Entries.  fall.  Reg. 
Lilly's  Register. 

fall.  Rep.  Lilly’s  He  ports. 

JAIL  Con r.  Lilly's  Conveyancer. 

Lind.  Lindewoode’s  Provinciate ; or  Pro- 
vincial constitutions  of  England,  with  the  le- 
gantine  constitutions  of  Olho  and  Othobond. 

Lilt.  *.  Littleton,  section. 

Lilt.  R.  LittcU’s  Reports.  Lilt.  R.  Little- 
ton’s Reports. 

Lilt.  Sri.  Cog.  Littell’s  Select  Cases. 

Litt.  Tm.  Littleton’s  Tenures. 

Lie.  Livre,  book. 

Lie.  on  Ap.  Livermore  on  the  law  of  Prin- 
cipal and  Agent,  2 volt*. 

Li p.  St/tl.  Livingston’s  System  of  Penal 
Law  for  the  state  of  Louisiana.  This  work  is 
sometimes  cited  Livingston’s  Report  on  the 
Plan  of  u Penal  Code. 

Livcrm.  Dis*.  Livermore’s  Dissertations 
on  tho  contrariety  of  Laws. 

Lit.  A 6*o.  I.loyd  and  Goold's  Reports. 

Llo.  Sf  Co.  t.Sudg.  I.loyd  and  Goold's  Re- 
ports, during  the  time  ofiSugden. 

JJo.  cV  Go.  f Clunk.  Lloyd  and  Goold  dur- 
ing the  time  of  Plunkett 

JJo.  «V  Welsh.  Lloyd  and  Welshy’s  Re- 
ports ol  cases  relating  to  Commerce,  Manufac- 
lures.  Si c.,  determined  in  the  Courts  of  Com- 
inon  Law. 

JjOC.  cit.  Loco  eiteto,  the  place  cited. 

hp.  Comp.  Ci.mpendiuiu  of  the  Law  of 
England,  Scotland,  and  Ancient  Rome.  By 
James  Logan. 

Jjfifft.  LcfTVa  Reports. 

Jjtia  dr*  Ratim.  Lois  dca  Bn  ti  mens.  See 
3 Kent.  Com.  350,  n.  for  the  character  of  this 
work. 

Low.  Dip.  Lomax’s  Digest  of  the  law  of 
Real  Property  in  the  United  State.*. 

Im/ii.  llx.  Lomax  on  Executors. 

iMnp.  Quint.  Year  book,  part  10.  Vide 
Year  Rook. 

Louis.  Code.  Civil  Code  of  Louisiana. 

Louis.  R.  Louisiana  Reports. 

LoeeL  on  Will*.  Lovcluss  on  Wills. 

fatten.  Lrg.  Lowndes  on  the  law  of  legacies. 

Lube , PI.  R<f.  An  Analysis  of  the  Princi- 
ples of  Equity  Pleading.  By  D.  G.  I.ubd. 

J.udtr's  Fire.  Can.  Ludcr's  Election  Cases. 

I.uml.  .Inn.  Lumlcv  on  Annuities. 

Luml.  Pari.  Pr.  Lurnloy’s  Parliamentary 
Practice. 

I. uml.  on  Setll.  Lutnlcy  on  Settlements  and 
removal. 

J. ut.  Ent.  Lutwy che’s  Entries. 

J.ulio.  Lutwychc's  Reports. 

M.  Michaelmas  Term. 

M.  Maxim,  or  .Maxims. 

M.  Mary ; ns  4 M.  st.  3,  c.  1. 

M.  dr  A.  Montagu  and  Ayrton’s  Reports  of 
Cases  of  Bankruptcy. 

M.  S(  R.  Montagu  and  Bligh’s  Cases  in 
Bankruptcy. 


M.  Sc  C.  Mylne  nud  Craig's  Reports. 

j If.  «v  C.  Montagu  and  Chilly’s  Reports. 

M.  Sf  O.  Manning  and  Granger’s  Reports. 

M.  Sf  G.  Maddock  and  Geldart’s  Reports. 

M.  G.  Sf  S.  Manning,  Granger  and  Scott’s 
Reports. 

M.  Sf  K.  Mylne  and  Keen’s  Chancery  Re- 
ports. 

M.  Sf  M.  or  Mo.  Sf  Malk.  Rep.  Moody  and 
Malkin's  Nisi  Prius  Reports.  In  E.  C.  L.  R. 

M.  P.  Etch.  Modern  Practice  Exchequer. 

M.  Sc  P.  Moore  and  Payne's  Reports. 

M.  R.  Master  of  the  Rolls. 

M.  R.  Martin’s  Reports  of  the  Supremo 
Court  of  the  State  of  Louisiana. 

it/.  Sc  R.  Manning  and  R viand's  Reports. 
In  E.  C.  L.  R. 

M.  Sf  S.  Moore  and  Scott’s  Reports. 

M.  Ar  i*.  Maule  and  Selwyn’s  Reports. 

M.  if  Y.  or  Mart.  Sf  Yerg.  Martin  and 
Yerger’s  Reports. 

M.  Sf  If.  Mceson  and  Welsby’s  Reports. 

M.  D.  Sf  O.  Montagu,  Deacon  and  Gcx’s 
Reports  of  Cases  in  Bankruptcy. 

M'Arth.  C.  M.  M* Arthur  on  Courts  Martial. 

AH'/.  Sf  Yo.  McClelland  and  Younge'a  Ex- 
chequer  Reports. 

MSCUl.  E.  R.  M’Clclland’s  Exchequer  Re- 
ports. 

McCord's  Ch.  R.  M’Cord’s  Chancery  Re- 
ports. 

M'CordSs  R.  M’Cord’s  Reports. 

M'Kin.  Phil.  Ec.  M Kimion's  Philosophy 
of  Evidence. 

M'Saght , C.  M.  M’Naghton  on  Courts 
Martial. 

McLean  Sf  Rob.  McLean  and  Robinson’s 
Reports. 

At  Lean,  R.  M‘  Lean's  Reports. 

Macn.  on  Nall.  Macnauiara  on  Nullities 
and  Irregularities  in  the  Practice  of  the  Law. 

Macnal.  Eo.  Martially ’s  Rules  of  Evidence 
on  Pleas  of  the  Crown. 

Maeph.  on  Inf.  Maenherson  on  Infants. 

Murq.  on  H.  Sf  IV.  Macqueen  on  Husband 
and  Wife. 

Mad.  Exch.  Madox's  History  of  tho  Exche- 
quer. 

Mad.  I onn.  Madox's  Formularo  Anglica- 
num. 

Madd.  Sf  Geld.  Maddack  and  Gcldart's  Re- 
ports. 

Mudd.  Madd.  R.  Maddock’s  Chancery  Re. 
ports.  Madd.  Pr.  or  Mudd.  Ch.  Maddock’s 
Chancery  Practice. 

Map.  Ins.  M.igens  on  Insurance. 

Mai.  Malynu’s  Ixjx  Mcrcatoria. 

Man.  Manuscript. 

Man.  Sf  Gia.  Manning  and  Granger’s  Re- 
ports. 

Man.  Gr.  Sf  Sc.  Manning,  Granger  and 
Scott's  Report*. 

Man.  Sf  Ry.  Manning  and  R viand's  Re- 
ports. In  E.  C.  L.  R. 

Mu nb.  on  Fine*.  Manby  on  Fines. 

Mmn.  Comm.  Manning’s  Commentaries  of 
the  Law  of  Nations. 
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Mann.  Exch.  Fr.  Manning’s  Exchequer 
Practice. 

Mans,  on  Dem.  Mnnsol  on  Demurrers. 

Mans,  on  Lim.  Muustl  ou  the  Law  ol  Li- 
mitations. 

Manw  Man  wood's  Forest  Laws. 

Mar.  Maritime. 

Mar.  jY.  C.  March’s  New  Cases.  Mar.  It. 
March’s  Reports. 

j Marg.  Margin. 

Marr.  Ad m.  Dec.  Marriott’s  Admiralty  De- 
cisions. 

Marr.  Form.  Inst.  Marriott’s  Formulare  In- 
strumentorum ; or  a formulary  of  authentic  in- 
struments, writs,  and  standing  orders  used  in. 
the  court  of  admiralty  of  Great  Britain,  of 
Prize  and  Instance. 

Marsh.  Marshall’s  Reports  in  the  Court  of 
Common  Pleas.  In  E.  C.  L.  R.  A.  Marsh. 
Marshall'*  (Kty.)  Reports.  J.  J.  Marsh.  J. 
J.  Marshall's  Reports.  Marsh.  Ins.  Marshall 
on  the  Law  of  Insurance. 

Marsh.  Decis.  Brockenbrough’s  Reports  of 
Chief  Justice  Marshall’s  Decisions. 

Marl.  I.au\  Nut.  Martin’s  Law  of  Nations. 

Marl.  (JV.  C .)  It.  Martin’s  North  Carolina 
Reports. 

A lari.  (Lo.)  R.  Martin’s  Louisiana  Re- 
ports. 

Marc.  Leg.  llill.  Marvin's  Legal  Bibliogra- 
phy. 

Mart.  if  Yerg.  Martin  and  Yerger’s  Re- 
ports. 

Mart.  N.  S.  Martin’s  Louisiana  Reports, 
new  series. 

Mason  It.  Mason’s  Circuit  Court  Reports. 

Mass.  It.  Massachusetts  Reports. 

Math,  on  Pres.  Mathew  on  the  doctrine  of 
Presumption  and  Presumptive  Evidence. 

Matth.  on  Fort.  Matthews  on  Portion. 

Matih.  on  Ex.  Matthews  on  Executors. 

Mau git.  Lit.  l’r.  Maughan  on  Literary 
Property. 

Maule  A Sr  he.  Maulo  and  Sclwyn’s  Re- 
port*. 

Max.  Maxims. 

Maxw.  L.  D.  Maxwell’s  Dictionary  of  the 
Law  of  Bills  of  Exchange,  &c. 

Maxw.  on  Mar.  L.  Maxwell’s  Spirit  of  the 
Marine  Law*. 

Mat;v.  Maynard’s  Reports.  See  Year 
Book*  in  the  body  of  tho  work.  The  first  part 
of  the  Y.  B.  i*  sometimes  so  cited. 

Med.  Jur.  Medical  Jurisprudence. 

Meta,  if  Wtls.  Met  son  uud  Welsby's  Re- 
ports. 

Meigs,  It.  Meigs’s  Tennessee  Reports. 

Mrr.  It.  Merivale’*  Reports. 

Merrh.  Diet.  Merchant’s  Dictionary. 

Marl.  Quest.  Merlin,  Question*  do  Droit. 

Mrrl.  lie  pert.  Merlin,  R6pcrtoire. 

Merrif.  Law  of  Alt.  Mcrritield’s  Law  of 
Attorneys. 

Merri  f.  on  Costs.  Mcrrifield’s  Law  of  Costs. 

Mrtc.  It.  Metealf’s  Reports. 

Mete  if  Perk.  Dig.  Digest  of  the  Decisions 
of  the  Courts  of  Common  Law  and  Admiralty 


in  the  United  States.  By  Theron  Metcalf  and 
Jonathan  C.  Perkins. 

Mich.  Michaclinus. 

Mich.  Iter.  St.  Michigan  Revised  Statutes. 

Miles's  It.  Miles’s  Reports. 

Mill.  Civ.  IsitF.  Miller’s  Civil  Law. 

Mill.  Ins.  Millar’s  Elements  of  the  law  re- 
luting to  Insurances.  Sometimes  this  work  is 
cited  Mill.  El. 

Mill,  on  Eij.  Mort.  Miller  on  Equitable 
Mortgages. 

Minor's  Hep.  Minor's  Alabama  Reports, 
sometimes  cited  AlJ.  Itep. 

Mil  eh.  on  Ado.  Mirciicad  on  Advowsons. 

Mirr.  Mirror  des  Justices. 

Misso.  R.  Missouri  Report*. 

Milf.  FI.  Milford’s  Pleadings  in  Equity. 
Also  cited  Itedesd.  FI.  Rcdosdulo’s  Pleadings. 

Mo.  Sir  Francis  Moore’s  Reports  in  the 
reign  of  K.  Henry  V 1 11. , Q.  Elizabeth,  and  K. 
James. 

Mo.  if  Molle.  Moody  and  Malkin’s  Reports. 
In  E.  C.  L.  R. 

Mo.  C.  C.  Moody's  Crown  Cases. 

Mo.  L'as.  Moody’s  Nisi  I'rius  and  Crown 
Cases. 

Mod.  or  Mod.  R.  Modern  Reports. 

Mod.  Cas.  Modern  C'uscs. 

Mod.  C.  L.  if  E.  Modern  eases  in  law  and 
equity.  The  8 & 9 Modern  Report*  are  some- 
time* so  cited ; tho  bill  cited  as  the  1st,  and 
the  9th  as  the  ‘-hi. 

Mod.  Entr.  Modern  Entries. 

Mo  l.  Ini.  Modus  lntrandi. 

Mol.  Mutiny,  l)c  jure  Maritime. 

Moll.  It.  Mulloy’*  Chancery  Reports. 

Moor.  It.  Monroe’s  Reports. 

Mont,  if  Aijrt,  Montagu  and  Ayrton’s  Re- 
port*. 

Mont.  II.  C.  Montagu's  Bankrupt  Cases. 

Mont,  if  Itligh.  Montagu  and  Bligh's  Cases 
in  Bankruptcy. 

Mont,  if  Chit.  Montagu  and  Chitty's  Re- 
port*. 

Mont,  on  Comp.  Montagu  on  tho  law  of 
Composition.  Mont.  It.  L.  Montagu  on  the 
Bankrupt  I*aw*.  Mont,  on  Set-ojf.  Montagu 
on  Set- oil’. 

Mont.  Dene,  if  Gex.  Montagu,  Deacon  and 
G<x’s  Report*  of  Cases  in  Bankruptcy,  argued 
and  determined  in  the  Court  of  Review,  and 
on  appeal*  to  the  Lord  Chancellor. 

Mont.  Dig.  Moutagu’s  Digest  of  Pleading* 
in  Equity. 

Mont.  E< /.  FI.  Montagu’s  Equity  Pleading. 

Mont,  if  Mac.  Montagu  and  Macarthur's 

Reports. 

Mont.  Sp.  of  Laws.  Montesquieu's  Spirit  of 
Law*. 

Montesij.  Montesquieu,  Esprit  dcs  Lois. 

Mao.  if  Malk.  Moody  uud  Malkin’s  Re- 
port*. 

Moo.  if  Hah.  Moody  and  Robinson's  Re- 
ports. 

Moore , It.  J.  B.  Moore’s  Reports  of  Comm 
decided  in  the  Court  of  Common  Pleas.  In  E. 
C.  L.  It. 
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Moore's  .4.  C.  Moore’*  Appeal  Case*. 

Moore  «$f  Poyne.  Moore  ami  Pajrne'a  Re- 
port* of  Cases  in  C.  P. 

Moore  Jf  Sc  oil.  Moore  and  Scott’s  Reports 
of  Case*  in  C.  P. 

Moil,  on  Vend.  Morton’s  Law  of  Vendors 
and  Purchasers  of  chattels  Personal. 

Mo*.  Mosely's  Reports. 

MSS.  Manuscripts ; as,  Lord  Colchester’s 
MSS. 

Much.  D.  Sf  S.  Muchall's  Doctor  and  Stu- 
dent. 

Mun.  Municipal. 

3/aw/.  R.  Munford’s  Reports. 

Marp A.  R.  Murphy’s  Reports. 

My.  Jf  Keen.  M vine  and  Keen's  Chancery 
Reports. 

Myl.  Jf  Cr.  Mylne  nnd  Craig’s  Reports. 

JV.  Number.  A",  or  Aoo.  N’ovcllte:  tiie  no- 
vel*. 

N.  A.  Non  allocatur. 

A*.  B.  Nulla  bona. 

y.  lie nl.  New  Benioe. 

N.  C.  Cat.  North  Carolina  Cares. 

C.  La  10  Rep.  North  Carolina  Law  Re- 
pository. 

y.  C.  Tmn  R.  North  Carolina  Term  Re- 
port*. This  volume  is  sometuns  cited  2 
Tayl. 

y Chipm.  R.  N.  Chipmon’s  Rc|>ort*. 

N.  E.  I.  Non  est  inventus. 

N.  11.  Rep.  New  Hampshire  Reports. 

JV.  II.  Jf  G.  Nicboll,  Hare  and  Garrow’s 
Reports. 

JV.  L.  Nelson’s  edition  of  Lutwycho’s  Re- 
ports. 

JV.  L.  Non  liquet.  Vide  Ampliation. 
df  M.  Neville  and  Manning’s  Reports. 

y.  Jf  J*.  Neville  and  Perry’s  Reports. 

N.  P.  Nisi  Prius. 

JV-  «V  3 r(\  Nott  and  M*Cord*s  Reports. 

JV.  R.  or  JVru?  R.  New  Reports;  the  new 
series,  or  4 & 5 Bo*.  Jc  Pull.  Reports  are  usu- 
ally cited  N.  R. 

N.S.  New  Series  of  the  Reports  of  the  Su- 
prerne  Court  of  Louisiana. 

JV.  V.  R.  S.  New  York  Revised  Statutes. 

Aor.  Conr.  Nares  on  Convictions. 

JVrat’s  F.  Jf  /*’.  Neale’s  Feasts  and  Fasts : 
an  essay  on  the  Rise,  Progress  and  Present 
Stale  of  the  Laws  relating  to  Sundays  and 
other  Holiday*,  and  other  days  of  fasting. 

Kelt.  Ah.  Nelson's  Abridgment. 

A el*.  Lex.  Muner.  Nelson’s  Lex  Manerio- 
jum. 

Nett.  R.  Nelson’s  Report*. 

Arm.  con.  Nomine  contrad iconic,  (q.  t.) 

AV«i.  di*.  Ncminc  disscnticntc. 

AVr.  Jf  Mann.  Neville  and  Manning’s  Re- 
ports. 

AVr.  Jf  Per.  Neville  and  Perry’s  Reports. 

Arte  Deni.  Rcnloe's  Report*.  Reports  in 
the  reign  ofHenry  V11J.,  Edw.  VI.,  Phil,  and 
Mary,  and  Elizabeth,  and  other  eases  in  the 
times  of  Charles.  By  William  Bcnloc.  See 
Urol. 

Ncic  Rep.  New  Reports.  A continuation 


of  Bosanquet  and  Puller’s  Reports.  Sec  B- 
& P. 

A’-- «r/.  Rep.  Nc w ton nd land  Reports. 

Neitl.  Conte.  New  land’s  Treatise  on  Con- 
tracts. 

NetcL  Ch.  Pr.  Ncwland’s  Chancery  Prac-  — 

tie*. 

AVtrn.  Con r.  Newnam  on  Conveyancing. 

JV*.  Pri.  Nisi  Prius. 

ArirA.  Adult.  Bast.  Nicholas  on  Adulterine 
Basurdy. 

I A'icA.  liar,  Car.  Nicboll,  Hare  and  Gar- 
, row’s  Report*. 

Ntent  cul.  Nient  culpable,  old  French,  not 
guilty. 

yd.  P.  L.  Nolan’s  Poor  Laws. 

yj.  R.  Nolan’s  Report*  of  cases  rela- 
tive to  the  duty  and  office  of  justice  of  the 
peace. 

Aon  C ul.  Non  culpabilis,  not  guilty. 

North.  Norlhington’s  Reports. 

Nott  Jf  M'Coid.  Noll  and  M*Cord's  Re- 
ports. 

Aor.  Novella;,  the  Novels. 

Aor.  Her.  Novisimi  Recopilacion  dc  Us 
Leve*  de  Esparia. 

Noy't  Max.  Noy’s  Maxims.  Noy'e  R.  Noy's 
Reports. 

O.  Bml.  Old  Benloc. 

O.  Bndg.  Orlando  Bridgman's  Reports. 

O.  C.  Old  Code ; so  is*  denominated  the 
Civil  Code  of  Louisiana  1808. 

O.  N.  8.  Old  Natura  Brevium.  Vide  Vet. 

N.  B in  the  abbreviations,  and  Old  Nature 
Brrtivm , in  the  body  of  the  work. 

O.  Ni.  These  letters,  which  are  an  abbrevia- 
tion lor  onrratur  nisihabent  tufficienlrm  exune* 
rationem,  are  according  to  the  practice  of  the 
English  Exchequer,  marked  upon  each  head 
of  a sheriffs  account  for  issues,  amerciaments 
and  mean  profits.  4 InsL  116. 

Obhg.  Obligations. 

OLserc.  Observations. 

Of.  Office.  Off  Hr.  Officiana  Brevium. 

Off.  Ex.  Wentworth's  Office  of  Executors. 

Ohio  R.  Ohio  Reports. 

Oldn.  Olduall'*  Welsh  Practice. 

Onsl.  A.  P.  Onslow's  Nisi  Prius. 

Ord.  Amtt.  Ordinance  of  Amsterdam. 

Old.  .4  stir.  Ordinance  of  Antwerp. 

Ord.  Bilb.  Ordinance  of  Bilboa. 

Ord.  Ch.  Orders  in  Chancery. 

Ord.  Cla.  Lord  Clarendon’s  Orders. 

Ord.  ( openh.  Ordinance  of  Copenhagen. 

Ord  Cur.  Orders  of  court. 

Ord.  Flor.  Ordinances  of  Florence. 

Ord.  Oe  n.  Ordinance  of  Genoa. 

Orel,  llamb.  Ordinance  of  Hamburgh. 

Ord.  honige.  Ordinance  of  Konigsburg. 

Otd  Ixg.  Ordinances  of  Leghorn. 

Old.  de  le  Mur.  Ordonnarnc  de  la  Marine, 
de  Louis  XIV. 

Otd.  Port.  Ordinances  of  Portugal. 

Ord.  Pros.  Ordinances  of  Prussia.  * 

Ord.  Roll.  Ordinances  of  Rotterdam. 

Ord.  Sind.  Ordinances  of  Sweden. 

Ord,  on  U$.  Ord,  on  the  law  of  Usury 
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Or/d.  Med.  Jur.  Orfila’s  Medical  Jurispru- 
dence. 

Orig.  Original. 

Ought.  O ugh  ion’*  Ordo  Judiciorum. 

Overt.  R.  Overton’*  Reports. 

Oir.  Owen’s  Reports. 

Oat n.  Rank r.  Owen  on  Bankruptcy. 

/*.  Pago  or  part.  Pp.  Pages. 

P.  Pu*chalic,  Easter  term. 

P.C.  Pleas  of  the  crown. 

P.  A'  1).  Perry  and  Davison’s  Reports. 

P.  A K.  Perry  and  Knapp’s  Election 
Cases. 

P.  A*  At  Philip  and  Mary;  as,  1 &.  2 P.  Jc 
M.  c.  4. 

P.  A.  P.  Peake’s  Nisi  Trim. 

P.  P.  Proprill  person^ ; in  his  own  person. 

Pa.  R.  Pennsylvania  Report*. 

1‘.  R.  or  /’.  R.  C.  P.  Practical  Register  in 
the  Common  Pleas. 

P.  Hmi.  I’eero  Williams’s  Reports. 

Paige's  R.  Paige's  Chancery  Reports. 

Paine's  R.  Paine’s  Reports. 

Pal.  Palmer’*  Reports. 

Pal.  Ag.  Palcy  on  the  Law  of  Principal 
and  Agent. 

Pul.  Conr.  Palcy  on  Convictions. 

Palm.  Pr.  lairds.  Palmer's  Practice  in  the 
House  of  Lords. 

1*0  ml.  Pandects.  Vide  Dig. 

Par.  Paragraph  ; as,  2!)  Eliz.  cap.  5,  par. 

21. 

Par.  Forth.  A*  Af.  J.  Paris  and  l'oublanque 
on  Medical  Jurisprudence. 

Partless.  Parries* ns,  fours  do  Droit  Coin, 
mcreial.  In  tliis  work  Pardc*.*u.*  is  cited  in 
several  ways,  namely  ; Pardes.  Dr.  Com.  part. 
"3,  tit.  I,  c.  2,  h.  n.  2Sli,  or  2 Purdes.  n.  2t't>, 
which  is  the  same  reference. 

Park  on  Daw.  Park  on  Dower. 

Parky  Ins.  Park  on  Insurance. 

Park.  R.  Sir  Thom  j a Parker’s  Reports  of 
cases  concerning  the  rcvuuue,  in  the  Exche- 
quer. 

Par'-,  on  Ship.  Parker  on  Shipping  and  In- 
surance. 

Park.  Pr.  in  Ch.  Parker’s  Practice  in 

Chancery. 

Patl.  Hist.  Parliamentary  History. 

Patch  vn  Morig.  Patch’s  Treatise  on  U10 
law  of  Mortgagee 

Paul's  Par.  Of.  Paul’s  Parish  Olficcr. 

Pay.  Mint.  Rights.  Payne’s  Municipal 
Rights. 

Peak.  Add.  Cas.  Peake’s  Additional  Cases. 

Peak.  C.  A.  P.  Peake'*  cases  determined  at 
Nisi  Priu*,  and  in  the  K.  B. 

Peake,  Ec.  Peake  011  the  Law  of  Evi- 
dcnce. 

Peek.  R.  Peek’*  Reports. 

Peck's  Tr.  Peck's  Trill. 

Peekur.  E.  C.  Pcckwcll's  Election  Cases. 

Penn.  III.  Pennsylvania  Blackstone,  by 
John  Read,  Esq. 

Penn.  Lite  Ju,  Pennsylvania  Law  Journal 

Penn.  R.  Pennington’s  Report*.  The  Penn, 
sylvan*  1 Reports  ore  sometimes  cited  Penn.  R., 

Vol.  i.— 5 


but  more  properly,  for  the  sake  of  distinction, 
Penna.  R. 

Penn.  St.  R.  Pennsylvania  State  Reports. 

Penna.  Pr.  Pennsylvania  Practice;  also 
cited  Tro.  &.  Hal.  Pr.  Troubat  and  Haly's 
Practice. 

Penna.  R.  Pennsylvania  Reports. 

Pennsylo.  Pennsylvania  Reports. 

Penr.  Anal.  Pcnruddockc’s  Analysis  of 
the  criminal  law. 

Penult.  Tho  last  but  one. 

Per.  ft  Due.  Perry  and  Davison’*  Reports. 

Per.  Knapp.  Perry  uud  Knapp’s  Election 
Cases. 

Perk.  Perkins  on  Conveyancing. 

Perk.  Prof.  II.  Perkin*’*  Profitable  Book. 

Perpig.  an  Pat.  Pcrpigna  on  Patents.  The 
full  titlo  of  this  work  is,  “ Tho  French  law  and 
practice  of  |»alciits  for  inventions,  improve- 
ment*, and  importations.  By  A.  Porpigno, 
A.  M.  L.  B.  Barrister  in  the  Royal  court  of 
Paris,  member  of  the  Society  for  tho  encourage- 
roent  of  arts,  etc.  The  work  is  well  written  in 
the  English  language.  The  author  i»  a French 
lawyer,  and  has  written  another  work  on  the 
same  subject  in  French. 

Pet.  Ab.  PetcrsdorfTs  Abridgment 

Pel.  Adm.  Dec.  Peters’s  Admiralty  De- 
cisions. 

Pet.  on  Bail , or  Petersd.  on  Bail.  Peters- 
dortT  on  the  law  of  Bail 

Pel.  R.  Peters's  Supreme  Court  Reports. 

Pet.  C.  C.  R.  Peters’*  Circuit  Court  Reports. 

Pelting,  on  Jur.  Pcttingal  on  Juries. 

Phil.  Ec.  Phillips's  Evidence. 

Phil  Ins.  Phillips  on  Insurance. 

Phil.  St.  Tr.  Phillips’*  State  Trials. 

PAill.  Cio.  and  Cun.  Laws.  Phillimoreon  the 
study  of  tho  civil  and  canon  law,  considered 
in  relation  to  tho  slate,  the  church,  anil  the 
universities,  and  in  connexion  with  tho  college 
of  advocates. 

Phtll.  on  Dom.  Philliinoro  oh  tho  Law  of 
Domicil. 

PhiUim.  or  PKillim.  E.  R.  Phillimorc’a  Ec- 
clesiastical  Report*.  This  forms  a part  of  the 
Eng.  Ecclesiastical  Reports. 

Pick.  R.  Pickering’s  Reports. 

Pig.  Pigut  on  Recoveries. 

Pike's  Ren.  Reports  of  Cases  argued  and 
determined  in  the  Supreme  Court  of  Law  and 
Equity  of  the  Stale  of  Arkan*u*.  By  Albert 
Pike.  Thc*c  Reports  are  cited  Aik.  Ilep. 

PiPn.  Pnn.  A Sur.  Pitman  on  Principal 
and  Surety. 

/ /.  Pl.icitum  or  plea.  PI.  or  Plow,  or  PI. 
Com.  IMowden’*  Commentaries,  or  Reports. 

I If.  Plaint  it!'. 

I l ill  on  Coc.  Platt  on  the  Law  of  Cove- 
nant*. 

Platt  on  Lea.  Platt  on  Leases. 

I ol.  Pollux  Ten**  Report*. 

/ oph.  Popha m’s  Report*.  The  case*  at 
the  end  of  Popha  in's  Reports  are  cited  2 Poph. 

Po  t.  R Porter’*  Reports. 

Pol’i.  PoUiier.  The  numerous  works  ol 
Polbicr  arc  cited  by  abbreviating  his  uauio 
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Poth.  and  then  adding  the  name  of  the  treatise, 
the  figures  generally  refer  to  the  number ; as 
Poth.  Ob.  n.  100;  which  signifies  Pothier’s 
treatise  on  the  law  of  Obligations,  number  100. 
Poth.  du  Mar.  Pothier  du  Manage;  Poth. 
Vente,  Pothier  Traitd  dc  Vente,  Ac.  His 
Pandects  in  24  vols.  arc  cited  Poth.  Pond,  with 
the  book,  title,  law.  See. 

Pott's  L.  D.  Pott’s  Law  Dictionary. 

Poir.  Powell.  Void.  Contr.  Powell  on  Con- 
tracts.  Pow.  Der.  Powell  on  Devises.  Pow. 
Morgt.  Powell  on  Mortgages.  Poie.  Potters. 
Powell  on  Powers. 

Poyn.on  M.  Sf  D.  Poynter  on  the  law  of 
Marriage  and  Divorce. 

Pr.  Principium.  In  pr.  In  principium ; 
in  llie  beginning. 

Pr.  Ex.  Rep.  or  Price's  E.  R.  Price's  Ex- 
chequer Reports. 

Pr.  Reg.  Cha.  Practical  Register  in  Chan- 
cery. 

Pr.  St.  Privato  Statute. 

Pr.  Slat.  Privato  Salute. 

Pratt.  Rig.  C.  P.  Practical  Register  of  the 
Common  Pleas. 

Pract.  Reg.  in  Ch.  Practical  Register  in 
Chancery. 

Prat,  on  II.  Jf  IP.  Prater  on  the  Law  of 
Husband  and  Wife. 

Pref.  Preface. 

Prtl.  Prcliminaire. 

Prest.  Preston.  Prest.  on  Est.  Preston  on 
Estates.  Prest.  Abs.  Tit.  Preston's  Essay  on 
Abstracts  of  Title.  Prest.  on  Conn.  Preston's 
Treatise  on  Conveyancing.  Vide  4 Kent 
Coin.  101,  note. 

Pi  est  on  Lez.  Preston  on  Legacies. 

Pri.  Price's  Reports. 

Price's  Ex.  Rep.  Price’s  Exchequer  Re- 
ports. 

Price's  Gen.  Pr.  Price's  Gen.  Practice. 

Prin.  Principium,  the  beginning  of  a title 
or  law. 

Pri n.  Dec.  Printed  Decisions. 

Priv.  Lond.  Customs  or  Privileges  of  Lon- 
don. 

Pro.  L.  Province  Laws. 

Pio  quer.  Pro  querens,  for  the  plaintiff. 

Prod.  Pr.  Proctor’s  Practice. 

Puff.  PudendorfPs  Law  of  Nature. 

Q.  Quwstione,  in  such  a Question. 

Q.  B.  Queen’s  Bench. 

Q.  B.  R.  Queen’s  Bench  Reports,  by  Adol- 
phus and  Ellis.  New  scries. 

Q.  t.  Qui  tarn. 

Qu.  Querc. 

Q.  Van  Weyt.  Q.  Van  Wcytscn  on  Ave- 
rage. 

Q.  Warr.  Quo  Warranto;  (q.  v.)  The  let- 
ters (q.  v.)  quod  ndr,  which  see,  refer  to  the 
article  mentioned  immediately  before  them. 

Qu.  Quaratione,  in  such  a Question. 

Qu.  cluus.  freg.  Quire  clausum  fregit  | 
(q.  v.) 

Quast.  Quwstione,  in  such  a Question. 

Quest.  Questions. 

Quinfi  Quinto.  Year-book,  5 Henry  V.  I 


Quon.  Attach.  Quoniam  Attachiamcnta. 
See  Dalr.  F.  L.  47. 

R.  Resolved,  ruled,  or  repealed. 

R.  Richard  ; as,  2 R.  2,  c.  1. 

Rich.  Rep.  Richardson’s  (S.  C.)  Reports. 

RC.  Rescriptum. 

R.  Sf  M.  Russell  and  Mylne’s  Reports. 

R.  Sf  M.  C.  C.  Ryan  and  Moody’s  Crown 
Cases. 

R.  Sf  M,  iV.  P.  Ryan  and  Moody’s  Nisi 
Prius  Cases. 

R.  Sc  R.  Russel]  and  Ryan's  Crown  Cases. 

R.  M.  Char  It.  II.  M.  Charlton’s  Rcjiort*. 

RS.  Responsum. 

R.  S.  L.  Reading  on  Statute  Law. 

Ram  on  Judpm.  Rain  on  the  Law  relating 
to  Legal  Judgments. 

Rand.  Perp.  Randall  on  the  Law  of  Per- 
petuities. 

Rand.  R.  Randolph's  Reports. 

Hast.  Rastall's  Entries. 

Rattle's  R.  Rnwlc’s  Reports. 

R'i  trie.  Const.  Kawle  on  the  Constitution. 

Ray's  Med.  Jut.  Ray’s  Medical  Jurispru- 
dence of  Insanity. 

Raytn.  or,  more  usually,  Ld.  Rayrn.  Lord 
Raymond’s  Reports.  T.  Rayrn.  Sir  Thomas 
Raymond’s  Reports. 

Re.fa.lo.  Recordari  facias  loquclam.  Vide 
Rtfalo  in  the  body  of  the  work. 

Rer.  Rrcopilacion.  Rec.  Recorder;  as, 
Citv  Hall  Rec. 

Redd,  on  Mar.  Com.  Rcddie's  Historical 
View  of  the  I.aw  of  Maritime  Commerce. 

Rede rd.  PI.  Rcdcsdale’s  Equity  Pleading. 
This  work  is  also  and  most  usually  cited  Mitf. 
PI. 

Reeves's  II.  E.  L.  Reeves  History  of  the 
English  Law.  Reeres  on  Ship.  Reeves  on  the 
Law  of  Shipping  and  Navigation. 

Reeves  on  Des.  Reeves  on  Descent*. 

Reg.  Regula,  rule.  Reg.  Register. 

Reg.  Bret.  Rcgistrum  Brcvium,  or  Regis- 
ter of  Writ*. 

Reg.  Gen.  Regain  genernlis. 

Reg.  Jud.  Rcgistrum  Judicialc. 

Reg.  Mag.  Rcgiam  Mngcstatcii). 

Reg.  PI.  Regula  Placit.indi. 

Rrnouard , des  Brcv.  d'lur.  Trait*  dc* 
Brevets  d’Invention,  dc  Perfectioncment,  el 
d'Importation,  par  Augustin  Charles  Rcnou- 
ard. 

Rep.  The  Reports  of  Lord  Coke  ore  fre- 
quently cited  1 Rep.,  2 Rep.,  See.  and  some- 
times they  arc  cited  Co. 

Rep.  Repertoire. 

Rep.  Eq.  Gilbert's  Reports  in  Equity. 

Rep.  Q.  A.  Reports  of  cases  during  the 
time  of  Queen  Anne. 

T.  Pinch.  Reports  tempore  Finch. 

R-p.  I.  Hard.  Reports  during  the  time  of 
Lord  Hardwickc. 

Rrp.  T.  Ilolt.  Reports  tempore  Holt 

Rrp.  T.  To  lb.  Report*  of  coses  decided 
during  the  time  of  Lord  Talbot 
| *«.  Rwlolb".  TTjc  rr  lcd  ; 

Coke  a Bcporte,  arc  divided  into  revolution!  on 
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the  different  points  of  the  cue,  and  arc  cited  j 
1 Res.  &LC. 

Ret.  Rrev.  Retoma  Brevium. 

Rer.  St.  or  Rev.  St  at.  Revised  Statutes. 

Rett,  ties  Inst,  tie  V Angle!.  Res  Institutions 
Judiciaries  dc  l'Angletcrro  compares  avec 
colics  dc  la  France.  Far  Joseph  Rcy. 

Reyn.  Inat.  Institutions  du  Droit  dc9  Gena,  > 
Sic.  par  Gerard  dc  Reyncval. 

Rir.  Richard;  as,  12  Ric.  2,  c.  15. 

Rice’s  Rtp.  Reports  of  cases  in  Chancery 
argued  and  determined  in  the  Court  of  Appeals 
and  Court  of  Errors  of  South  Carolina.  By 
William  Rice,  State  reporter. 

Rich.  Pr.  C.  P.  Richardson's  Practice  in 
the  Common  Pleas. 

Rich.  Pr.  K.  B.  Richardson's  Practice  in 
the  King’s  Bench. 

Rich.  Eq.  R.  Richardson's  Equity  Reports. 

Rich,  on  Willi.  Richardson  on  Wills. 

Ridg.  Irish  T.  R.  Ridgeway,  Lapp,  and 
Schoalcs’s  Term  Reports  in  the  lv.  11,  Dublin. 
Sometimes  this  is  cited  Ritlg.  I,,  If  S. 

Ridg.  P.  C.  Ridgeway’s  Cases  in  Parlia- 
ment 

Ridg.  Rep.  Ridgeway’s  Re  porta  of  Cases 
in  K.  B.  and  Chancery. 

Ridg.  St.  Tr.  Ridgeway's  Reports  of  State 
Trials  in  Ireland. 

Ril.  Ch.  Can.  Riley’s  Chancery  Cases. 

Rob.  Adm.  Rep.  Robinson’s  Admiralty  Re- 
ports. 

Rob.  Cas.  Robertson's  cases  in  Parliament, 
from  Scotland. 

Rob.  Dig.  Roberts’s  Digest  of  the  English 
Statutes  in  force  in  Pennsylvania. 

Rob.  Bair,  Robinson’s  Entries. 

Rob.  on  Fr.  Rolicrt*  on  Frauds. 

Rob.  on  Fraud.  Conv.  Roberts  on  Fraudu- 
lent Conveyances. 

Rob.  on  tlaeelk.  Robinson  on  Gavelkind. 

Rob.  Lo.  Rep.  Robinson’s  Louisiana  Re- 
ports. 

Rob.  Just.  Robinson’s  Justice  of  the  Peace. 

Rub.  Pr.  Robinson’s  Practice  in  suits  at 
law,  in  Virginia. 

Rob.  V.  Rep.  Robinson’s  (Virginia)  Re- 
ports. 

Rob.  on  Wills.  Roberts’*  Treatise  on  the 
Luw  of  Wills  and  Codicils. 

Roc.  Ins.  Roccus  on  Insurance.  Vide  Ing. 
Roc. 

Rog.  Feel.  Laic.  Rogers’s  Ecclesiastical  Law. 

Rog.  Rrc.  Rogers's  City  Hall  Recorder. 

Roll.  Rolle’s  Abridgment.  Roll.  R.  Rolle’s 
Reports. 

Rom.  Cr.  Juno.  RomiUj's  Observations  on 
the  Criminal  law  of  England,  as  it  relates  to 
capital  punishments. 

Rop.  on  II.  If  IV.  A Treatise  on  the  Law  of 
Property,  arising  from  the  relation  between 
Husband  and  Wife.  By  R.S.  Dennison  Roper. 
2 vols.  8vo. 

Rop.  Isg.  Roper  on  Legacies. 

Rop.  on  Recoe.  Roper  on  Revocations. 

Rote.  Roscoe.  Rose,  on  Act.  Roscoe  on 
Actions  relating  to  Real  Property.  Rose.  Civ. 


Ev.  Roscoc’s  Digest  of  the  Law  of  Evidence 
on  the  trial  of  actions  at  Nisi  Prius.  Rose.  Cr. 
Er.  ltoscoc  on  Criminal  Evidence.  Rose,  on 
Bills.  Roseoc’s  Treatise  on  the  law  relating 
to  Bills  of  Exchange,  Promissory  Notes,  Bank- 
ers’ Checks,  Slc. 

Rose's  R.  Rose’s  Reports  of  cases  in  Bank- 
ruptcy. 

Ross  on  V.  i V P.  Ross  on  the  Law  of  Vend- 
ors  and  Purchasers. 

Rot.  Pori.  Rotulre  Parliamcntari®. 

Ro ice's  Sri.  Jut.  Rowo's  Scintilla  Juris. 

Rub.  or  Ruhr.  Rubric,  (q.  v.) 

Ruffh.  Ruff  head’s  Statutes  at  large. 

Ruff,  or  Ruffin's  R.  Ruffin's  Reports. 

Runn.  Ej.  Runnington  on  Ejectments. 

Rutin.  Slot.  Kunnington’s  Statutes  at  large. 

Rus.  Mijl.  Russell  und  Mylne’s Chancery 
Reports. 

Rush.  Rushworth’s  Collections. 

Russ.  Cr.  Russell  on  Crimes  and  Misde- 
meanors. 

Russ  If  Myl.  Russell  and  Mylnc’s  Reports 
of  eases  in  Chancery. 

Russ,  on  Fart.  Russell  on  the  laws  relating 
to  Factors  and  Brokers. 

Russ.  R.  Russell’s  Reports  of  eases  in 
Chancery. 

Russ.  If  Ry.  Russell  and  Ryan’s  Crown 
Cases. 

Rutherf.  Inst.  Rutherford’s  Institutes  of 
Natural  Law. 

Ry.  F.  Kymer’s  Feeder.!. 

Ry.  Sf  Mo.  Ryan  and  Moody’s  Nisi  Prius 
Reports.  In  E.  C.  L.  R.  Ry.  If  Mo.  C.  C. 
Ryan  and  Moody’s  Crown  Cases. 

Ry.  Med.  Jur.  Ryan  on  Medical  Jurispru- 
dence. 

& §,  section. 

& B.  Upper  Bench. 

<S.  If  B.  Smith  and  Batty's  Reports. 

& 0.  Same  Case. 

<S'.  C.  C.  Select  Cases  in  Chancery. 

S.  C.  Rep.  South  Carolina  Reports. 

(S.  It  L.  Schoaluand  Lef'roy’s  Reports. 

S.  If  M.  Shaw  and  Maclean’s  Reports. 

(S.  If  M.  Ch.  R.  Smedes  and  Marshall’s  Re. 
ports  of  eases  decided  by  the  Superior  Court  of 
Chancery  of  Mississippi. 

S.  If  M.  Err.  tSf  App.  Smedes  and  Marshall's 
Reports  of  eases  in  the  High  Court  of  Errors 
and  Appeals  of  Mississippi. 

S.  P.  Same  Point. 

5.  If  R.  Sergeant  and  Rawlc'a  Reports. 

S.  «y  Saassc  and  Scully’s  Reports. 

S.  If  S.  Simon  and  Stuart’s  Chancery  Re- 
ports. In  Con.  C.  R. 

Sa.  If  Seul.  Saussc  and  Scully’s  Reports. 

Sun  ill.  St.  Pap.  Sandler's  Slate  Papers. 

Salk.  Salkeld’s  Reports, 

Sandf.  Rep.  Reports  of  cases  argued  and 
determined  in  the  Court  of  Chancery  of  the 
State  of  New  York,  heforo  the  Hon.  Lewis  II. 
Sandford,  assistant  vice  chancellor  of  the  First 
Circuit. 

Sand.  U.If  T.  Sanders  on  Use*  and  Trusts. 

Saif,  on  But.  Sanford  ou  Entails. 
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Saul,  dt  Assec.  San  ter  11a,  dc  Assecurationi- 
bus. 

Saund.  Saunders’s  Reports. 

Sound.  VI.  «y  I'Jv.  Saunders's  Treatise  on 
the  Law  of  Pleading  and  Evidence. 

S'tr.  Savillc's  Reports. 

Sac.  Dr.  Rout.  Sa  vigny,  Droit  Romain. 

Snv.  Dr.  Rom.  M.  A.  Savigny,  Droit  Ro- 
maiu  au  Moynn  ago. 

So r.  Hist.  Rom.  Law.  Savigny’s  History  of 
the  Roman  I.nw  during  tin:  Middle  Ages. 
Translated  from  the  German  of  Carl  Von  Sa- 
vigny,  by  E.  Cathcart. 

Say.  Soyer’s  Reports.  Say.  Costs.  Sayer’s 
law  of  Costs. 

SC.  Sonatas  consultant. 

Scac.  de  ('am.  Scaccia  do  Canibiis. 

Seam.  Rep.  Scammon’s  Reporta  of  Cases 
argued  and  determined  in  the  Supreme  Court 
of  Illinois. 

Scan.  Mag.  Scandalum  magnatum. 

Sch.  $ Lrf  Schoalr  and  Lcfroy’a  Reports. 

Schr iff.  Vr.  Schcifter’s  Practice. 

Schul.  Ay.  R.  Schultes  on  Aquatic  Rights. 

Sci.  Fa.  Scire  facias. 

Sci.  fa.  ad  dis.  deb.  Scire  facias  ad  dispro- 
bandmn  debitum,  (q.  v.) 

Scil.  Scilicet,  that  is  to  say. 

Scu.  N.  R.  Scott’s  New  Reports. 

Scott's  R.  Scott’s  Reports. 

Scriv.  Copyh.  Sc  riven’s  Copyholds. 

Seat.  F.  CA.  Seaton’s  Forms  in  Chancery. 
By  Henry  Wilmot  Seaton. 

Sec.  Section. 

See.  Leg.  Secundum  legem;  according  to 
law. 

Sec.  Reg.  Secundum  rcgulam;  according 
to  rule. 

Sedgie.  on  Dam.  Sedgwick  on  Damages. 

Sci  Ca.  Chan.  Select  eases  in  Chancery. 
Vide  S.  C.  C. 

Srld.  Mar.  Cla.  Sol  don’*  Marc  Clausum. 

Self.  Tr.  Selfridge’*  Trial. 

Sell.  Pr.  Scllon’s  Practice  in  K.  B.  and 
C.  P. 

Selie.  N.  V.  Sclw vn’s  Ni«i  Prius.  Stint.  R. 
Sclwyn’ri  Kepoit*.  These  Reports  arc  usually 
cited  M.  Sc  S.  Manic  and  Selwyn’s  Kejtorls. 

Sem.  or  Semh.  Scmble,  it  seems. 

Sen.  Senate. 

Seq.  Scquenlin. 

Serg.  on  Alt.  Sergeant  on  the  law  of  Attach- 
ment. 

Serg.  Const.  Law.  Sergeant  on  Constitu- 
tional  Law. 

Serg.  on  Land  L.  Sergeant  on  tho  Land 
Laws  of  Pennsylvania. 

Serg.  Sf  Loath.  Sergeant  and  Lowher’s  edi- 
lion  of  the  English  Common  Law  Reports; 
more  usually  cited  ling.  Com.  laic  Rep. 

Serg.  Sf  Ratrle.  K'-port*  of  Caws  adjudged 
in  the  Supreme  Court  of  Pennsylvania.  By 
Thomas  Sergeant  and  William  Rawlc,  Jun. 
17  vnls.  8vo. 

Sea*.  Ca.  Sessions  Cases  in  K.  B.,  chiefly 
touching  settlements. 

Set.  on  Dee.  Seton  on  Decrees. 


Shaw  Sf  Macl.  Shaw  ond  MnclctUi  s Re- 
ports. 

Shelf.  Lun.  Shelford  on  Lunacy. 

Shelf,  on  Mort.  Shelford  on  the  Law  of 
Mortmain. 

Shelf,  on  Railtc.  Shelford  on  Railways. 

Shelf,  on  R.  Fr.  Shelford  on  Real  Property. 

Shep.  To.  Sheppard’s  Touchstone. 

She  pi  R.  Shep  ley’s  Reports. 

Shtr.  Sheriff. 

Show.  V.  Shower’s  Parliamentary  Cases. 

Show.  R.  Shower’s  Reports  in  the  Court  of 
King’s  Bench. 

Snub.  Jur.  Lit.  Shuback  dc  Jure  Littoris. 

Sid.  Sidcrfin’s  Reports. 

Sim.  Simon’s  Chancery  Reporta.  In  Con. 
C.  R. 

Sim.  Sf  Stu.  Simon  and  Stuart’s  Chancery 
Reports.  In  Con.  C.  R. 

Skene,  Verb.  Sign.  Skene  dc  Verborum  Sig- 
nifleatione;  an  explanation  of  terms,  diflicult 
words,  &.c. 

Skin.  Skinner’s  Reports. 

SLiir.  Und.  Slier.  Skirrow’s  Complete  Prac- 
tical Under  Sheriff. 

Slw/e's  Rep.  Slade’s  Kejiorts.  More  usually 
cited  Vermont  Reporta* 

Smrd.  Sf  Marsh.  CA.  R.  Smedes  and  Mar- 
shall’s Reports  of  eases  decided  by  the  Supc- 
rior  Court  of  Chancery  of  Mississippi. 

Smed.  Sf  Marsh.  Err.  «$f  A/.p.  Sinedcs  and 
Marshall’s  Reports  of  cases  decided  by  the 
High  Court  of  Errors  and  Appeals  of  Missis- 
sippi. 

Smith  Sf  Ratty.  Smith  and  Baity's  Reports. 

Smith's  Ch.  Fr.  Smith’s  Chancery  Practice. 

Smith's  For.  Med.  Smith's  Forensic  Medi- 
cine. 

Smith's  Hints.  Smith’s  Hints  for  the  exam- 
ination of  Medical  Witnesses. 

Smith  on  M.  L.  Smith  on  Mercantile  Law. 

Sin.  on  Vat.  Smith  on  the  Law  of  Patents. 

. Smith's  It.  Smith’s  Reports  in  K.  Ih,  to- 
gethcr  with  eases  in  the  Court  of  Chun  eery, 
from  44  to  46  Geo.  III. 

S»l.  Solutio,  the  answer  to  an  objection. 

South  Car.  R.  South  Carolina  Reports. 

South.  R.  Southard's  Reports. 

Sp.of  Imws.  Spirit  of  Laws,  by  Montesquieu. 

Sfielm.  Feuds.  Spelman  on  reuds. 

Sptl.  Gl.  Spelumu’s  Glossary. 

^ Spence  on  F.y.  Jur.  of  ('h.  Spence  on  the 
Equitable  Jurisdiction  of  Chancery. 

Spenr.  R.  Spcnccr’H  Reports. 

Speeis's  Eq.  Cue.  Equity  case*  argued  and 
determined  in  the  Court  of  Appeal#  of  South 
Carolina.  By  K.  II.  Speers. 

Sjwtrs's  Rep.  S peers’*  Report*. 

■S*.  usually  put  in  small  letters,  ss.  Scilicet, 
that  is  to  suy. 

St.  or  Slat.  Statute. 

St.  Armand , Hist.  Ess.  St.  Armnnd’a  His- 
torical Essay  on  tho  Legislative  Power  of 
England. 

Slant.  R.  Stanton’s  Reporta. 

Stath.  Ah.  Stallion's  Abridgment. 

Stath.  Stall  mm’s  Abridgment. 
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St.  Cat.  Slilltogfleel's  Cases. 

St.  Tt.  State  Trials. 

Stair's  Inst.  Stair’s  Institutions  of  the  law 
of  Scotland. 

St  a Uni.  on  Elec.  Sf  Sat.  Stallman  on  Elec- 
tion  and  Satisfaction. 

Stark.  Starkie's  Ev.  Stark ie  on  the  law  of 
Evidence.  Stark.  Cr.  PI.  Starkie’s  Criminal 
Pleadings.  Stark.  R.  Starkie’s  Reports.  In 
E.  C.  L.  R.  Stark,  on  Si.  Starkic  on  Slander 
and  Libel. 

Slat.  Statutes. 

Slat.  Wes.  Statute  of  Westminster. 

Staunf.  or  Staunf.  P.  C.  Staun  ford’s  Pleas 
of  the  Crown. 

Steam,  on  R.  A.  Stcarne  on  Real  Actions. 

Slepti.  Comm.  .Stephen’s  New  Commentaries 
on  the  Law  of  England  (partly  founded  on 
Black  stone.) 

Step1!.  Cr.  T.aw.  Stephen  on  Criminal  Law. 
Steph.  PI.  Stephen  on  Pleading.  Sir -ph.  l*roc. 
Stephen  on  Procurations. 

Steph.  on  SI iv.  Stephens  on  Slavery. 

Ste v.  on  Ac.  Stevens  on  Average. 

Stet.  Sf  U.  on  Ac.  Stevens  and  Bencko  on 
Average. 

Steir.  Adm.  Rep.  Stewart’s  Reports  of  cases 
argued  and  determined  in  the  Court  of  Vico 
Admiralty  at  Halifax. 

Stew.  R.  Stewart's  Reports. 

Stew.  Sf  Port.  Stewart  and  Porter’s  Re- 
ports. 

Story  on  Bail.  Story’s  Commentaries  on 
tire  Law  of  Bailment*. 

Story  on  Const.  Story  on  the  Constitution 
of  the  United  States. 

Story  on  Eq.  Story’s  Commentaries  on  Equi- 
ty Jurisprudence. 

Story's  Ij.  V.  S.  Story’s  edition  of  the  laws 
of  the  United  States,  in  3 vols.  Tho  4th  and 
5th  volumes  arc  a continuation  of  the  same 
work  by  George  Sh  art  wood,  Esq. 

Story  on  partn.  Story  on  Partnership. 

Story  on  PI.  Story  on  Pleading. 

St oi if,  R.  Story’s  Rc|N>rU. 

Str.  Strange’s  Reports. 

St  race,  de  Mer.  Straccha  do  .Mcrcatura, 
Navihus  Assccuralionibus. 

Stmh.  Dam.  Straharn’s  translation  of  Dorn- 
at’s  Civil  Law. 

Sroh.  R.  Strobharl’s  Reports. 

Stroud's  Die.  Stroud’s  Digest  of  the  laws 
of  Pennsylvania. 

Stuart's  {!,.  C.)  R.  Reports  of  eases  in  the 
court  of  King’s  Bench  in  the  Provincial  court 
of  appeals  of  Lowor  Canada,  and  appeals  from 
Lower  Canada  before  the  Lords  of  the  Privy 
Council.  By  George  O’Kill  Stuart,  Esq. 

Sty.  Style’s  Reports. 

Sued.  Snpd.  / ore.  Sugden  on  Powers. 
Sued.  Vend.  Sugden  on  Vendors.  Sugd.  Lilt. 
Sugden’s  Letters. 

Suit.  Led.  Sullivan’s  Lectures  on  the  Feu- 
dal  Law,  nnd  the  Constitution  and  Laws  of 
England. 

SuU.  on  Land  71 it.  Sullivan’s  History  of 
Land  Titles  in  Massachusetts. 


Sum.  Summa,  the  Summary  of  a law. 

Sumn.  R.  Sumner’s  Circuit  Court  Re- 
ports. 

Supers.  Supersedeas. 

Supp.  Supplement.  Supp.to  Ves.  Jr.  Sup- 
plement to  Vesey  Junior’s  Reports.  This  is 
an  excellent  collection  of  notes  on  the  points 
decided  in  the  Reports. 

Swan  on  Ecel.  Cts.  Swan  on  the  Jurisdic- 
tion of  Ecclesiastical  Courts. 

Swanst.  Sivanston’s  Reports. 

Sweet  on  Wills.  Sweet’s  Popular  treatise  on 
Wills. 

Swift's  Ed.  Swifl’s  Evidence. 

Swift's  Sys.  Swift’s  System  of  the  Laws  of 
Connecticut.  Swift's  Dig.  Swift’s  Digest  of 
tho  Laws  of  Connecticut. 

Swinb.  Swinburn  on  the  Law  of  Wills  nnd 
Testaments.  This  work  is  generally  cited  by 
reference  to  the  part,  book,  chapter,  Stc. 

Swinb.  on  Desc.  Swinburne  on  the  Law  of 
Descents. 

Swinb.  on  Mar.  Swinburne  on  Marriage. 

Suiub.  on  Spo.  Swinburne  on  Spousals. 

Stn.  Swinburne  on  Wills. 

Syst.  Plrad.  System  of  Pleading. 

T.  Title. 

T.  St.  (J.  Tyrwhitt  and  Granger’s  Reports. 

T.  oe  P.  Turner  and  Phillips’s  Reports. 

T.  Jo.  Sir  Thomas  Jones’s  Reports. 

7’.  L.  Termca  do  la  Ley,  or  Terms  of  tho 
Law. 

T.  R.  Term  Reports.  Ridgeway’s  Re- 
ports are  sometimes  cited  Irish  T.  R. 

T.  R.  Teste  Rego. 

T.  Sf  R.  Turner  and  Russell's  Chancery 
Report*. 

71  Se  R.  Turner  and  Russell’s  Reports. 

T.  R.  E.  or  71  E.  R.  Tempore  Regis  Ed- 
wardi.  'Phis  abbreviation  is  frequently  used 
in  Doomsday  Book,  and  in  the  more  ancient 
law  writers.  See  Tyrrcl’s  Hist.  Eng.,  Introd. 
viii.  p.  4‘).  See  also  Co.  Inst.  86,  a,  where  in  a 
quotation  from  Domesday  Book,  this  abbrevia- 
tion is  interpreted  Terra  Regis  Edwardi;  but 
in  Cowell’s  Diet.  verb.  Revdand,  it  is  said 
I to  be  wrong. 

71  Raym.  Sir  Thomas  Raymond’s  Reports. 

71  U.  P.  Ct, a,  It.  T.  U.  P.  Charlton's  Re- 
ports. 

Tail  on  Ev.  Toil  on  Evidence. 

Tumi,  on  Ev.  Tumlyn  on  Evidence,  prin- 
cipally with  reference  to  the  pructieo  of  tho 
Court  of  Chancery,  and  in  the  Master’s  Office. 

Taml.  R.  Tarnlyn’s  Reports  of  Cases  de- 
cidcd  in  Chancery. 

Taml.  71  V.  Tamly n on  Terms  for  Years. 

Tapia , Jur.  Mer.  Tralado  do  Jurispruden- 
ts Morcantil. 

Taunt.  Taunton's  Reports.  In  E.  C. 
L.  R. 

Tuijl.  on  Ev.  Taylor  on  Evidence. 

Tayl.  Civ.  L.  Taylor’s  Civil  Law. 

Tntjl.  I mw  (ilo.  Taylor’s  Law  Glossary. 

Tayl.  R.  Taylor’s  Reports. 

Tayl.  /..  Sf  71  Taylor’s  Treatise  on  the 
American  Law  of  Landlord  nnd  Tenant. 
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Tech.  Did.  Crabb’s  Technological  Dic- 
tionary. 

Tkach.  Crim.  Cas.  Thachcr’s  Criminal 
Cases. 

Th.  Br.  Thesaurus  Brevium. 

Th.  Dip,  Thclvall’a  Digest. 

Thro,  of  Pree.  Pro.  Theory  of  Pres u in p- 
tire  Proof 

Thro.  /Vet.  Pro.  Theory  of  Fresumpthc 
Proot,  or  an  inquiry  into  the  nature  of  circum- 
stantial evidence. 

7 ho.  Co.  Lilt,  Coke  upon  Littleton  ; newlv 
arranged  on  the  plan  of  Sir  Matthew  Hale's 
Analysis.  By.  J.  II.  Thomas,  Esq. 

Thomp.  on  B,lls.  Thompson  on  Bills. 

Tho.  U.  J.  Thomas  on  Universal  Jurispru- 
dence. 

Tidd's  Pr.  Tidd’s  Practice. 

Tit.  Title. 

Toll.  Ex.  Toller’s  Executors. 

Toml.  Jj.  D.  Tomlin’s  Law  Dictionary. 

Tolh.  Toth  ill's  Reports. 

Touchs.  Sheppard's  Touchstone. 

Toull.  F.c  Droit  Civil  lVum.-uis  suivant 
1’ordrc  du  Code ; ouvrogc  dans  lequcl  on  a 
Uch6  do  rcunir  la  thCorie  a la  practique.  Par 
M.  C.  B.  M.  Toullier.  This  work  is  some- 
times cited  Toull,  Dr.  Civ.  Fr.  liv.  3,  t.  2,  e.  1, 
n.  G;  at  other  times,  3 Toull.  n.  8G,  which  lat- 
ter  signifies  vol.  3 of  Tonllicr’s  work,  No.  86. 

7V.  /iy.  Treatise  of  Equity;  the  same  as 
honblanquc  on  Equity. 

Traill , Med.  Jur.  Outlines  of  a course  of 
Lectures  on  Medical  Jurisprudence.  By  Tho-  ' 
mas  Stewart  Traill,  M.  j). 

Treh.  Jur.  dr  hi  Med.  Jurisprudence  dc  la 
Mddecine,  dc  la  Chirurgic,  ct  de  la  I’hurmacic. 
Par  Adolphe  Trebuchets. 

Trem.  Tremaine’s  Pleas  of  the  Crown. 

Iri.  of  7 Bish.  Trial  of  the  Seven  Bishops. 

Tri.per  Pays.  Trials  per  Pays. 

Trin.  Trinity  term. 

Tuck.  Bl.  Com.  Blackstonc’s  Commenta- 
ries edited  by  Judge  Tucker. 

Turn.  R.  Turner’s  Reports  of  Cases  deter- 
mined  in  Chancery. 

Turn.  $ Rus.  Turner  and  Russell’s  Chan- 
cery Reports. 

l'uek  Com.  Tucker’s  Commentaries. 

Turn.  Sf  Phil,  Turner  and  Phillips’s  Reports. 

7 V-  R.  Tyler’s  Report*. 

lyric.  Tyrwhitl’s  Exchequer  Reports. 

Jyrio.  Sf  (Jra.  Tyrwhitt  and  Granger’s  Re- 
ports. 

Tyt.  Mil.  Ixt te.  Tytlor’s  Essay  on  Military 
I'aw  “nd  the  practice  of  Military  Courts  Mar- 
tial. 

V.  8.  United  States  of  America. 

V.  8.  Dip.  United  States  Digest.  Sco 
Mete.  Sf  Perk.  Dip. 

Vlt.  Ultimo,  ultima,  tho  last,  usually  op- 
plied  to  the  lust  title,  paragraph  or  law. 

Umfrtt.  Off.  of  Cor.  Uinfrcvillc’s  Office  of 
Coroner. 

Under  Sher.  Under  Sheriff,  containing  the 
office  and  duty  of  High  Sheriff.  Under  Sheriffs,  , 
and  Bailiffs. 


Ux.  el.  Et  uxor,  ct  uxorem,  and  wife. 

V.  Versus  against,  as  A B v.  C D. 

V.  Versiculo,  in  such  a verse. 

V.  vide,  see. 

V.  or  v.  Voice ; as  Spelm.  Gloss,  v.  Can- 
cclIorioiiB. 

V.  if  B.  Vescy  and  Beames’s  Reports. 

V.  C.  Vice  Chancellor. 

Vor.  Voce. 

V.  if  S.  Vernon  and  Scrivcn’s  Reports. 

Vol.  Corn.  Valin’s  Commentaries. 

Vim  Ilryth.  Mur.  Ev.  Van  Hey tli uy sen’s 
Essay  upon  Murine  Evidence,  in  courts  of  taw 
and  equity. 

Vand.  Jud.  Pr.  Vanderlinden’s  Judicial 
Practice. 

Volt,  or  Vattel.  VattePs  Law  of  Nations. 

Vaup.  Vaughan’s  Reports. 

Vend.  Ex.  Venditioni  Exponas. 

Ventr.  Ventris’a  Reports. 

Verm.  R.  Vermont  Judges’  Reports. 

Vern.  Vernon’s  Reports. 

Vein,  if  Seriv.  Vernon  and  Scrivcn’s  Re- 
ports  of  Cases  in  the  King’s  Courts,  Dublin. 

Verpl.  Cantr.  Verplanck  on  Contracts. 

Verpl . F.v.  Verplanck  on  Evidence. 

F«.  Vesev  Senior’s  Reports. 

Ves.  Jr.  Vescy  Junior’s  Reports. 

Vet.  «V  Sea.  Vescy  aud  Boumes’s  Reports. 

Vet.  JV.  B.  Old  Natura  Brevium. 

Vid.  Vidian’s  Entries. 

Vin.  Ah  Vincr’s  Abridgment 

Fix.  Supp.  Supplement  lo  Vincr’s  Abridg- 
ment 

Vinn.  Vintiius. 

Viz.  Videlicet,  that  is  to  say. 

Vs.  Versus. 

VV.  1,  IV.  2.  Statutes  of  Westminister,  1, 
and  2. 

W.  C.  C.  R.  Washington’s  Circuit  Court 
Reports. 

VV.  if  C.  Wilson  and  Courtenay’s  Re- 
ports. 

W.  Jo.  Sir  William  Jones’s  Report* 

W.  AW.  William  Kelynge’s  Reports. 

VV.  if  M.  William  and  Mary. 

VV.  if  M.  Rip.  Woodbury  and  Minot’s  Re- 
ports. 

VV.  if  S.  Wilson  and  Shaw’s  Reports  of 
Cases  decided  in  the  1 1.  of  L. 

VVfi pr.  on  Disc.  Wagrain  on  Discoveries. 

Waif,  on  Part.  Walford’s  Treatise  on  tho 
law  respecting  Parties  to  actions. 

Walk.  Ch  Ca.  Walker’s  Chancery  Cases. 

Walk.  Am.  R.  or  Walk.  Jntrod.  Walker’s 
Introduction  to  American  Law. 

Walk.  R.  Walker's  Reports. 

Wall.  R.  Wallace’s  Circuit  Court  Reports. 

Ward,  on  hep.  Ward  on  Legacies. 

Ware's  R.  Reports  of  eases  argued  and  do- 
termined  in  the  District  Court  of  tho  United 
States,  for  the  District  of  Maine. 

Harr.  L.8.  Warren's  Law  Studies. 

Wash.  C.  C.  Washington's  Circuit  Courl 
Reports. 

Wathh.  R.  Washburn’s  Vermont  Reports. 
Wat.  Cop.  Watkin’s  Copyhold. 
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Walk.  Conv.  Walkin'*  Principles  of  Con- 
veyancing. 

Wats.  Cler.  Law.  Watson's  Clergyman’s 
Law. 

Wats,  on  Arb.  Watson  on  the  Law  of  Arbi- 
trations  and  Awards. 

Wats,  on  1‘urtn.  Watson  on  the  Law  of 
Partnerships. 

Wats,  on  Sher.  Watson  on  the  Law  relating 
to  the  office  and  duty  of  Sheriff. 

Walls's  R.  Watts’s  Reports. 

Watts  fySerg.  Watts  and  Sergeant’s  Reports. 

Wt If.  on  Eq.  Plead.  Wellord  on  Equity 
Pleading. 

Wcllw.  Ab.  Wellwood’a  Abridgment  of  Sea 
Law*. 

Wend.  R.  Wendell's  Reports. 

HVn/ie.  Wentworth.  Went.  Off.  Ex.  Went- 
worth’s Office  of  Executor.  Wentw.  PI. 
Wentworth’s  System  of  Pleading,  in  10  vols. 

Weak.  Ins.  Wcskelt  on  the  Law  of  Insu- 
rance. 

West’s  Pari.  Rep.  West’s  Parliamentary 
Reports. 

West's  Rrp.  West’s  Reports  of  Lord  Chan- 
cellor llardwickc. 

West's  Sytnb.  West's  Symboliography,  or  a 
description  of  instruments  and  precedents,  2 
parts. 

Westm.  Westminster ; Westm  J.  Westmin- 
ster primer. 

Weyf.  on  Av.  Quintin  Van  Wcytsen  on 
Average. 

Whurt.  Cr.  Law.  Wharton  on  the  Criminal 
Law  of  the  United  States. 

Whart.  Dig.  Wharton’s  Digest. 

Wharf.  Law  Lex.  Wharton's  Law  Lexicon, 
or  Dictionary  of  Jurisprudence. 

W.mrt.  R.  Wharton’s  Reports. 

Wheat.  Wheaton.  Wheat.  R.  Wheaton’s 
Reports.  Wheat,  on  Cupt.  Wheaton’s  Digest 
ot  the  Law  of  Maritime  Captures  and  Prizes. 
Wrhtat.  Hint,  of  L.  of  N.  Wheaton’s  History 

Whirl.  Ab.  Wheeler’s  Abridgments, 
of  the  Law  of  Nations  in  Euro|>c  and  America. 

Whtsl.  Cr.  Cas.  Wheeler’s  Criminal  Cases. 

Wheel,  on  Star.  Wheeler  on  Slavery. 

Whish.  L.  D.  Whishiiw’s  Law  Dictionary. 

Whit,  on  Liens.  Whitaker  on  the  law  of 
Liens. 

Whit,  on  Trans.  Whitaker  on  Stoppage  in 
Transitu. 

Wiitr’t  New  Coll.  A new  collection  of  the 
Laws,  Charters,  and  Local  ordinances  of  the 

overuuunts  of  Great  Britain,  France,  and 

pain,  &.c. 

W/ntin.  II.  L.  Whitmarsh’s  Bankrupt  Law. 

Wir.q.  I/Ainbassadcur  ct  set  functions,  par 
dc  Wicqucfort. 

Wight w.  Wight wich’s  Reports  in  the  Ex- 
chequer. 

Wil  -,  on  Man.  Cor.  Wilcock  on  Municipal 
Corporations. 

It ilc.  R.  Wilcox’*  Reports. 

Wile.  Iteg.  Ang.  Six.  Wilkin’s  Leges  An- 
glo-S.ixonicit'. 

Wilk.  on  Lim.  Wilkinson  on  Limitations. 


Wilk.  on  Pub.  Funds.  Wilkinson  on  the 
law  relating  to  the  Public  Funds,  including  the 
practice  of  Distringas,  Ac. 

Wilk.  on  Repl.  Wilkinson  on  the  law  of  Re- 
plevin. 

Will.  Auct.  Williams  on  the  law  of  Auc- 
tions. 

Will,  on  Eq.  FI.  Willis’s  treatise  on  Equity 
Pleadings. 

Will,  on  Inter.  Willis  on  Interrogatories. 

Will.  L.  D.  Williams’s  Law  Dictionary. 

Will.  Per.  Pr.  Williams’s  Principles  of  the 
Law  of  Personal  Property. 

Will.  (/'.)  Rep.  Peerc  Williams’s  Reports. 

Willc.  Off.  of  Const.  VVillcock  on  the  Offico 
of  Constable. 

Willcs's  R.  Willes’s  Rrjtort*. 

Wills  on  Cir.  Ev.  Wills  on  Circumstantial 
Evidence. 

Wils.  on  Uses.  Wilson  on  Springing  Uses. 

Wilm.  on  Mortg.  Wilmot  on  Mortgage*. 

Wilm.  Judg.  Wilmot’*  Notes  of  Opinions 
and  Judgment*. 

Wils.  on  Arb.  Wilson  on  Arbitrations. 

Wils.  Ch.  R.  Wilson’s  Chancery  Reports. 

Wils.  Sf  Co.  Wilson  and  Courtenay’s  Re- 
port*. 

Wds.  Ex.  R.  Wilson's  Exchequer  Reports. 

Wils.  Sh.  Wilson  and  Shaw’s  Reports 
decided  by  the  House  of  Lords. 

Wils.  R.  Wilson's  Report*. 

Win.  Winch’s  Entries.  Win.  R.  Winch's 
Report*. 

Wing.  Mux.  Wingate’s  Maxims. 

Wms.  Just.  Williams’s  Justice. 

Wins.  R.,  more  usually,  P.  Wins.  Peerc 
Williams’*  Report*. 

Wolff.  Inst.  Wolffius  Inslitutioncs  Juris  Na- 
turn?  et  gentium. 

Wood's  Inst.,  or  Wood's  Inst.  Com.  L. 

I Wood'*  Institutes  of  the  Common  Law  of 
England.  Wood’*  Inst.  ( iv.  Law.  Wood’s  In- 
stitutes of  the  Civil  Law. 

Wood.  Sf  Min.  Rep.  Woodbury  and  Minot’s 
Report*. 

Woo  Its.  Wooddcsson.  Hoods.  El.  Jur. 
Wooddosson’s  Elements  of  Juri*prudcnce. 
Woodes.  Led.  Wooddesson’s  Vincrian  lec- 
tures. 

Woodf.  L.  «S*  T.  Wood  fall  on  the  Law  of 
Landlord  and  Tenant. 

Woodm.  R.  Woodman’*  Reports  of  Criminal 
cases  tried  in  the  Municipal  Court  of  the  city 
of  Boston. 

Wool.  Com.  L.  Woolrych's  Commercial 
Law. 

Wool.  L.  W.  Woolrych’s  Law  of  Waters. 

Woalr.on  Com.  Law.  Woolrych’s  Treatise 
on  the  Commercial  and  Mercantile  Law  of 
England. 

Wool,  on  Ways.  Woolrych  on  Way*. 

Worth,  on  Jur.  Worthington’*  Inquiry  into 
the  Power  of  Juries  to  decide  incidentally  on 
questions  of  law. 

Worth.  Pre.  Wills.  Worthington’*  General 
Precedent*  tor  Will*,  with  practical  notes. 

H right's  R.  VV right’s  Reports. 
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Wright,  Fr . Soc.  Wright  on  Friendly  So- 
cieties. 

Wright,  Ten.  Sir  Martin  Wright’s  Law  of 
Tenures. 

Wy.  J'r.  R'g.  Wyatt’s  Practical  Register. 

A.  The  decretals  of  Gregory  the  Ninth  arc 
denoted  by  the  letter  X,  thus, 

V.  It.  Year  Books,  (q.v.) 

V.  »V  C.  Youngc  and  Colly er’s  Exchequer 
Reports 

V.  C.  X.  C.  Youngc  and  Collycr’s  New 
Cases. 

Y.  «V  J.  Youngc  and  Jervis’s  Exchequer 
Reports. 

Wales,  R.  Yeates’s  Reports. 

Ytarb.  Year  Book. 

Y'lr.  Yelverton’s  Reports. 

Yerg.  R.  Yerger’s  Reports. 

Yo.  ^ Col.  Youngo  and  Collycr’s  Exche- 
quer Reports. 

Yo.  Col.  X.  C.  Youngo  and  Coilyer’s 
New  Cases. 

Yo.  Rfp.  Youngo’*  Reports. 

Yo.  if  Jer.  Youngo  and  Jervis’s  Reports. 

Zouch'i  Adm.  Zouch’a  Jurisdiction  of  the 
Admiralty  of  Englaud,  asserted. 

ABBREVIATORS,  reel.  lair,  are  of- 
ficers whose  duty  it  is  to  assist  in  draw- 
ing up  the  Pope's  briefs,  and  reducing 
petit  it  ions  into  proper  form,  to  lx?  con- 
verted into  Papal  Bulls.  Vide  Buils. 

ABBROCHMENT,  obsolete.  The 
forestalling  of  a market  or  fair. 

ABDICATION,  government.  1.  A 
simple  renunciation  of  an  office,  gene- 
rally understood  of  a supreme  office. 
James  II.  of  England  ; Charles  V.  of 
Germany;  and  Christiana,  queen  of 
Sweden,  are  said  to  have  abdicated. — 2. 
When  inferior  magistrates  decline  their 
offices,  they  arc  said  to  make  a resigna- 
tion, (q.  v.) 

ABDUCTION,  aim.  laic , the  carry- 
ing away  of  any  person  by  force  or 
fraud.  This  is  a misdemeanor  punish- 
able by  indictment.  1 blast,  P.  C.  453 ; 
1 Russell,  569;  the  civil  rcrmxlies  are 
recaption,  (q.  v.)  3 Inst.  134;  Hal. 
Anal.  46 ; 3 Rl.  Com,  4 ; by  writ  of 
habeas  corpus ; and  an  action  of  tres- 
pass,  Fitz.  N.  B.  ^9;  3 BI.  Com.  136, 
n.  27 ; Roscoe,  Cr.  Hv.  193. 

ABEREMURDER,  obsolete.  An  ap- 
parent,  plain,  or  downright  murder.  It 
was  used  to  distinguish  a wilful  mur- 
der,  from  chance  -medley,  or  man- 
slaughter. 

ABEARANCE.  Behaviour;  ns,  a 


recognizance  to  be  of  good  abearance, 
signifies  to  be  of  good  behaviour.  4 
Bl.  Com.  251,  256. 

TO  ABET,  aim.  law.  To  cneour- 
atre  or  set  another  on  to  commit  a 
erme.  This  word  is  always  taken  in  a 
bad  sense.  To  abet  another  to  commit 
a murder,  is  to  command,  procurator 
counsel  him  to  commit  it.  Old  Nat. 
Brev.  21  ; Co.  Lilt.  475. 

ABETTOR,  aim.  law , is  one  who 
encourages  or  incites,  persuades  or 
sets  another  on  to  commit  a crime. 
Such  a j»crson  is  cither  a principal  or 
an  accessory  to  the  crime.  When  pre- 
sent aiding  where  a felony  is  committed, 
he  is  guilty  as  principal  in  the  second 
degree ; when  absent,  lie  is  merely  an 
accessory.  1 Russell,  21 ; 1 Leach, 
66 ; Filter,  428. 

ABEYANCE, estates,  fromthc  French 
ahotjer,  which  in  a figurative  sense  means 
to  expect,  to  look  for , to  desire.  When 
there  is  no  person  in  esse  in  whom  the 
freehold  is  vested,  it  is  said  to  be  in  altcij- 
avee,  that  is,  iu  expectation,  remem- 
brance and  contemplation  of  law. 

2.  — The  law  requires,  however,  that 
the  freehold  should  never,  if  possible,  be 
in  abeyance . Where  there  is  a tenant 
of  the  freehold,  the  remainder  or  rever- 
sion in  fee  may  exist  for  a time  without 
any  particular  owner,  in  which  case  it 
is  said  to  be  in  abeyance. 

3.  — Thus,  if  an  estate  be  limited  to  A 
for  life,  remainder  to  the  right  heirs  of 
B,  the  fee  simple  is  in  abeyance  during 
the  life  of  B,  because  it  is  a maxim  of 
law,  that  nemo  cst  hreres  vicentis.  2 
Bl.  Com.  107;  1 Cruise,  67 — 76;  1 
Inst.  342 ; Merlin,  Rejicrtoire,  mot 
Abeyance;  1 Com.  Dig.  175;  1 Yin. 
Abr.  lot. 

4.  — Another  example  may  l>c  given 
in  the  case  of  a corporation.  When  a 
charter  is  given  ami  the  charter  grants 
franchises  or  property  to  a corporation 
which  is  to  be  brought  into  existence  by 
some  future  acts  of  the  corjiorators,  such 
franchise  or  property  are  in  ulieyonce, 
until  such  acts  shall  lx;  done,  and  when 
the  corporation  is  thereby  brought  into 
life,  the  franchises  instantaneously  at- 
tach. 4 \\  boat.  691.  See,  generally, 
2 Mass.  500;  7 Mass.  445;  10  Mass. 
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93 ; 15  Mass.  464.  9 Cranch,  47.  293 ; 
5 Mass.  555. 

ABIDING  BY  PLEA,  in  tho  English 
law.  A defendant  who  pleads  a frivo- 
lous plea,  or  a plea  merely  for  the  pur- 
pose of  delaying  the  suit ; or  who,  for 
the  same  purpose;,  shall  file  a similar 
demurrer,  may  be  compelled  by  rule  in 
term  time,  or  by  a judge’s  order  in  va- 
cation, either  to  abide  by  that  plea,  or 
by  that  demurrer,  or  to  plead  jiercmpto- 
rily  on  the  morrow,  or  if  near  the  end 
of  the  term,  and  in  order  to  afford  time 
for  notice  of  trial,  the  motion  may  be 
made  in  court  for  rule  to  abide  or  plead 
instnnter;  that  is  within  twenty-lbur 
hours  after  rule  served,  Imp.  B.  U.  340, 
provided  that  the  regular  time  for  plead- 
ing be  expired.  If  the  defendant  when 
ruled,  do  not  abide,  he  can  only  plead 
the  general  issue.  I T.  R.  693 ; but  he 
may  add  notice  of  set-off.  Ib.  094,  u. 
See  1 Chit.  Rep.  565,  n. 

ABIC  EAT,  civ.  law.  A particular 
kind  of  larceny,  which  is  committed  not 
by  taking  and  carrying  away  the  pro- 
j»erty  from  one  place  to  another,  but  by 
driving  a living  thing  away  with  an  in- 
tention of  feloniously  appropriating  the 
same.  Yridc  Taking. 

ABIGEI,  civil  lairy  were  stealers  of 
cattle,  who  were  punished  with  more  se- 
verity than  other  thieves.  Dig.  47.  14  ; 
4 Bl.  Com.  239. 

ABJURATION.  A renunciation  of 
a country  by  oath. 

2.  — 1.  The  act  of  Congress  of  the 
14th  of  April,  1802,  2 Story’s  Laws 
U.  S.  850,  requires  that  when  an  alien 
shall  apply  to  be  ndmitted  a citizen  of 
the  United  States,  he  shall  declare  on 
oath  or  aftirmution  before  tin;  court 
where  the  application  shall  lx?  made, 
inter  alia,  that  lie  doth  absolutely  and 
entirely  renounce  and  abjure  all  alle- 
giance and  fidelity  which  lie  owes  to 
any  foreign  prince,  &c.,  nnd  particular- 
ly, by  name,  the  prince,  &c.,  whereof 
he  was  Ik? fore  a citizen  or  subject. 
Rawle  on  tho  Const.  98. 

3.  — 2.  In  England  the  oath  of  abjura- 
tion is  un  oath  by  which  an  Englishman 
binds  himself  not  to  acknowledge  any 
right  in  tho  pretender  to  the  throne  of 
England. 

Vol.  i. — 6 


4.  — 3.  It  signifies  ulso  according  to 
25  Car.  II.,  an  oath  abjuring  to  certain 
doctrines  of  the  church  of  Rome. 

5.  — 4.  In  the  ancient  English  law  it 
was  a renunciation  of  one’s  country 
and  taking  on  oath  of  perpetual  banish- 
ment. A man  who  had  committed  a 
felony,  and  for  the  safety  of  his  life*  flew 
to  a sanctuary,  might  within  forty  days 
confess  the  fact,  and  take  the  oath  of 
abjuration  and  |**rpetual  banishment; 
he  was  then  transported.  This  was 
abolished  by  stat.  1 Jac.  1,  c.  25.  Ayl. 
Parerg.  14. 

ABLEGATI,  diplomacy.  Papal  am- 
bassadors of  the  second  rank,  who  are 
sent  with  a less  extensive  commission, 
to  a court  where  there  arc  no  nun- 
cios. This  title  is  equivalent  to  envoy , 
(q.  v.) 

A BN  EPOS,  in  the  civil  law , is  the 
grandson  of  the  grandson  or  grand- 
daughter, or  fourth  descendant. — Ab- 
neptis,  is  tho  grand-daughter  of  tlu* 
grandson  or  grand  - daughter.  This 
term  is  used  in  making  genealogical 
tables. 

ABOLITION,  is  the  act  by  which  a 
thing  is  extinguished,  abrogated  or  anni- 
hilated. Mcrl.  Report,  h.  t.,  as  tho  ubo- 
lition  of  slavery  is  the  destruction  of 
slavery. 

2.  — In  the  civil  nnd  French  law  abo- 
lition is  used  nearly  synonymously  with 
pardon,  remission,  grace.  Dig.  39,  4, 
3,  3.  There  is,  however,  this  difference ; 
grace  is  the  generic  term ; pardon , ac- 
cording to  those  laws,  is  the  clemency 
which  the  prince  extends  to  a man  who 
has  participated  in  a crime,  without 
being  the  principal  or  accomplice ; re- 
mission  is  made  in  cases  of  involuntary 
homicides,  and  self-defence.  Abolition 
is  different ; it  is  applied  when  tho  crime 
exists  which  cannot  lx?  remitted.  Tho 
prince  then  may  by  letters  of  abolition 
remit  the  punishment,  but  the  infamy 
remains,  unless  letters  of  abolition  have 
liecn  obtained  before  sentence.  Encycl. 
dc  d’Alembert,  h.  t. 

3.  — The  term  abolition  is  used  in  the 
German  law  in  the  sense  it  is  used  in 
the  French  law.  Encyl.  Amcr.  h.  t. 
The  term  abolition  is  derived  from  the 
civil  law,  where  it  is  sometimes  used 
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synonymously  with  absolution.  Dig. 
39,4/8,3. 

ABORTION,  mctl.  jur.  and  crwii- 
nal  lair.  The  expulsion  of  the  fetus 
before  the  seventh  month  of  utcro-gesta- 
tion,  or  before  it  is  viable , (q.  v.) 

2.  — The  causes  of  this  accident  are 
referable  either  to  the  mother,  and  par- 
ticularly to  the  uterus ; or  to  the  fetus 
and  its  dependencies.  The  causes  in 
the  mother  may  be:  extreme  nervous 
susceptibility,  great  debility,  plethora, 
faulty  conformation,  and  the  like;  and 
it  is  frequently  induced  immediately  by  | 
intense  mental  emotion,  violent  exercise,  , 
dec.  The  causes  seated  in  the  fetus  are 
its  death,  rupture  of  the  membranes,  &c. 

3.  — It  most  frequently  occurs  between  ; 
the  8th  and  12th  weeks  of  gestation. 
When  abortion  is  produced  with  a mali- 
cious design,  it  becomes  a misdemeanor, 
at  common  law,  1 Russell,  353;  and 

lusing  it  may  be  indicted  and 

criminal  means  resorted  to 
for  the  purpose  of  destroying  the  fetus, 
may  be  divided  into  general  and  local. 
To  the  first  belong  venesection,  emetics, 
cathartics,  diuretics,  emmenogogues,  dec. 
The  second  embraces  all  kinds  of  vio- 
lence directly  applied. 

5, — When,  in  consequence  of  the  ! 
means  used  to  produce  abortion,  the 
death  of  the  woman  ensues,  the  crime 
is  murder. 

C. — By  statute  a distinction  is  made 
between  a woman  quick  with  child,  (q. 
v.)  and  one  who,  though  pregnant,  is 
not  so,  1 Bl.  Com.  129.  Physiologists, 
perhaps  with  reason,  think  that  the  child 
is  a living  being  from  the  moment  of 
conception.  1 Beck,  Med.  Jur.  291. 

General  references.  1 Beck,  288  to 
331 ; and  429  to  435 ; where  will  be 
found  an  abstract  of  the  laws  of  differ- 
ent countries,  and  some  of  the  states, 
punishing  criminal  abortion ; Roscoo, 
Or.  Bv.  1 90 : 1 Russ.  388 ; \ ilanova  y 
Manes,  Materia  Criminal  Forensc,  Ohs. 
11,  c.  7,  n.  15 — 18.  See  also  1 Briand, 
Med.  Leg.  lore  portic,  c.  4,  where  is 
considered  the  question,  how  far  is  abor- 
tion justifiable,  and  it  can  be  considered 
neither  a crime  nor  a misdemeanor? 
Sec  Alis.  Cr.  L.  of  Scot.  628. 


the  party  a 
punished. 

4. — The 


ABORTUS.  The  fruit  of  an  abor- 
tion; the  child  born  before  its  time, 
incapable  of  life.  Se®  Abortion; 
Birth;  Breath;  Dead  born;  Gestation; 
Life. 

ABOVE.  Uppermost.  This  won!  is 
applied  in  law  to  designate  the  superior 
court,  or  one  which  may  revise  proceed- 
ings of  an  inferior  court  on  error,  from 
such  inferior  jurisdiction.  The  court  of 
error  is  called  the  court  above ; the 
court  whose  proceedings  are  to  be  exa- 
amined  is  called  the  court  below. 

2. — By  bail  above,  is  understood  boil 
to  the  action  entered  with  the  prothono- 
tnry  or  clerk,  which  is  an  appearance. 
See  Bail  above.  The  boil  given  to  the 
sheriff,  in  civil  caws,  when  the  defendant 
is  arrested  on  bailable  process,  is  called 
bail  below ; q.  v.  vide  Below. 

TO  ABRIDGE,  practice,  is  to  make 
shorter  in  words,  so  ns  to  retain  the 
sense  or  substance.  In  law  it  signifies 
particularly  tin;  making  a declaration 
or  count  shorter,  by  taking  or  severing 
away  some  of  the  substance  from  it. 
Brook,  tit.  Abridgment ; Com.  Dig. 
Abridgment;  1 Yin.  Ab.  109. 

2. — When  an  abridgment  is  fairly 
made,  it  may  be  justly  called  a new  lx>ok, 
and  in  that  case  its  publication  will  not 
violate  n copy-right  in  the  larger  publi- 
cation, but  an  injunction  will  lx?  granted 
against  a more  colourable  abridgment. 
1 Bro.  C.  C.  851 ; 5 Ves.  709 ; 3 Atk. 
143. 

ABRIDGMENT,  is  a literary  work 
taken  from  another,  where  the  principal 
ideas  of  tin'  larger  work  are  contained 
and  made  shorter. 

2. — When  fairly  made,  it  is  no  in- 
fringement of  the  copy-right  of  the  larger 
work.  2 Atk.  143  ;’l  Bro.  C.  C.  451  ; 
5 V,*.  709 ; Loffl’s  R.  775 ; Ambl.  403; 
5 Ves.  709;  1 Story,  R.  11.  See  Quo- 
tation. 

ABROGATION,  in  the  civil  law , 
legislation,  is  the  destruction  or  annull- 
ing of  a former  law,  by  an  act  of  the 
legislative  power,  or  by  usage.  A luvv 
may  be  abrogated  or  only  derogated 
from;  it  is  abrogated  when  it  is  totally 
annulled ; it  is  derogated  from  when 
only  a part  is  abrogated  : dcrogatur  legi, 
cum  pars  detruhilur ; abrogatur  legi, 
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ciim  prorsus  tottUur.  Dig.  lib.  50, 1. 17, 

1,  102. 

2.  — Abrogation  is  express  or  im- 
plied ; it  is  express  when  it  is  literally 
pronounced  by  the  new  law,  either  in 
general  terms,  as  when  a final  clause 
abrogates  all  laws  contrary  to  the  pro- 
visions of  the  new  one,  or  in  particular 
terms,  as  when  it  abrogates  such  and 
such  preceding  laws  which  are  named. 

3.  — Abrogation  is  implied  when  the 
new  law  contains  provisions  which  are 
positively  contrary  to  the  ancient  laws, 
without  expressly  abrogating  such  laws: 
for  it  is  a maxim,  poster ioru  derogant 
prioribus.  3 N.  S. 190 ; 10  M.  R.  172. 
500.  It  is  also  implied  when  the  order 
of  things  for  which  the  law  had  been 
made  no  longer  exists,  and  hence  the 
motives  which  had  caused  its  enactment 
have  ceased  to  operate : rationc  /eg is 
omnino  ccssantc  ccssat  lex.  Toullier, 
Droit  Civil  Fraiujais,  tit.  prel.  § 11,  n. 
151.  Merlin,  mot  Abrogation. 

ABSCOND,  to  go  in  a clandestine 
manner  out  of  the  jurisdiction  of  the 
courts,  or  to  lie  concealed  in  order  to 
avoid  their  process. 

ABSENTEE.  One  who  is  away 
from  his  domicil,  or  usual  place  of  resi- 
dence. 

2.  — After  an  absence  of  seven  years 
without  being  heard  from,  the  presump- 
tion of  death  arises.  2 Campb.  R.  113; 
Hardin's  R.  479;  IB  Johns.  II.  141; 
15  Mass.  R.  305  ; Peake’s  Ev.  c.  14, 
s.  1 ; 2 Stark.  Ev.  457,  8 ; 4 Ram.  & 
A.  422;  1 Stark.  C.  121 ; Park  on  Ins. 
433 ; 1 Bl.  R.  404. 

3.  — In  Louisiana  when  a person  pos- 
sessed of  either  moveable  or  immoveable 
property  within  the  state  leaves  it,  with- 
out having  apppointed  somebody  to  tukc 
care  of  his  estate ; or  when  the  person 
thus  appointed  dies,  or  is  either  unable 
or  unwilling  to  continue  to  administer 
that  estate,  then  and  in  that  case,  the 
judge  of  the  place  where  the  estate  is 
situated,  shall  appoint  a curator  to  ad- 
minister the  sumc.  Civ.  Code  of  Lo. 
art.  50.  In  the  appointment  of  this 
curator  the  judge  shall  prefer  the  wife 
of  the  absentee  to  his  presumptive  heirs, 
the  presumptive  heirs  toother  relations ; 
the  relations  to  strangers,  and  creditors 


to  those  who  arc  not  otherwise  interested ; 
provided,  however,  that  such  persons  be 
possessed  of  the  necessary  qualifications, 
lb.  art.  51.  For  the  French  law  on 
this  subject,  vide  Biret,  de  I’Absonce; 
Code  Civil,  liv.  1,  tit.  4;  Fouss.  lib.  1, 
tit.  4,  n.  379-487  ; Merl.  Rep.  h.  t. ; and 
see  also  Ayl.  Pand.  269;  Dig.  50,  16, 
198;  lb.  50,  16,  173;  lb.  3,  3,  5; 
Code,  7,  32,  12. 

ABSOLUTE,  signifies  without  any 
condition  or  encumbrance,  ns  an  “abso- 
lute bond,”  simplex  obligal.io,  in  distinc- 
tion from  a conditional  bond ; an  absolute 
estate,  one  that  is  free  from  all  manner 
of  condition  or  encumbrance.  A rule  is 
said  to  be  absolute,  when,  on  the  hearing, 
it  is  confirmed.  As  to  the  ellbct  of  an 
nbsolute  conveyance,  see.  1 Pow.  Mortg. 
125;  in  relation  to  absolute  rights,  1 
Chitty,  PI.  364  ; 1 Chitty,  Pr.  32. 

ABSOLUTION,  a definite  sentence 
whereby  a man  accused  of  any  crime 
is  acquitted. 

ABSQUE  HOC,  pleading,  when  the 
pleadings  were,  in  Latin,  these  words 
were  employed  in  a traverse.  Without 
this,  that , (q.  v.)  urc  now  used  for  the 
same  pur;>ose. 

ABSTENTION,  French  laic.  It  is 
the  tacit  renunciation  by  un  heir  of  a 
succession.  Merl.  Rep.  h.  t. 

ABSTRACT  OF  TITLE,  is  a brief 
account  of  all  the  deeds  ujion  which  the 
title  to  un  estate  rest.  Sec  Brief  of 
Title. 

ABUSE,  every  thing  which  is  contrary 
to  good  order  established  by  usage. 
Merl.  Rep.  h.  t.  Among  the  civilians, 
abuse  has  another  signification ; which 
is  the  destruction  of  the  substance  of  a 
thing  in  using  it.  For  example,  the 
borrower  of  wine  or  grain  abuses  the 
urticlc  lent  by  using  it,  because  he  can- 
not enjoy  it  without  consuming  it.  Ltx;. 
El.  Dr.  Rom.  § 414.  416. 

ABUTTALS.  The  huttings  and 
boundings  of  land,  on  the  north  or 
south,  cast  or  west,  showing  on  what 
other  lands,  rivers,  highways,  or  other 
pluccs  it  docs  abut.  More  properly,  it 
is  said,  the  sides  of  land  are  adjoining, 
and  the  ends  abutting  to  the  thing  con- 
tiguous. Vide  Bo  titularies,  and  Cro. 
Jac.  184. 
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AC  ETIAM,  Eng.  law.  In  order  to 
give  jurisdiction  to  a court,  a cause  of 
action  over  which  the  court  has  juris- 
diction is  alleged,  arul  also  (ac  ctiam) 
another  cause  of  action  over  which, 
without  being  joined  with  the  first,  the 
court  would  have  no  jurisdiction ; for 
example,  to  the  usual  complaint  of 
breaking  the  plaintifTs  close,  over  which 
the  court  has  jurisdiction,  a clause  is 
added  containing  the  real  cause  of  action. 

ACCEDAS  AD  CURIAM,  that  you 
go  to  court,  in  practice  in  the  English 
law,  is  an  original  writ,  issuing  out  of 
chancery,  now  of  course,  returnable  in 
K.  B.  or  C.  I*,  for  the  removal  of  a re- 
plevin sued  by  plaint  in  court  of  any 
lord,  other  than  the  countv  I>efore  the 
sheriff.  See  F.  N.  B.  18 ; Dyer,  109. 

ACCEDAS  AD  VICECOAIITKM, 
Engl.  law.  The  name  of  a writ  directed 
to  the  coroner,  commanding  him  to  de- 
liver a writ  to  the  sheriff,  who  having  a 
pane  delivered  to  him,  suppresses  it. 

ACCEPTANCE,  contracts , an  agree- 
ment to  receive  something  which  has 
been  offered. 

2.  — To  complete  the  contract,  the  ac- 
ceptance must  lx?  nbsolutc  and  past  re- 
call, 10  Pick.  326;  1 Pick.  278;  and 
communicated  to  the  party  making  the 
offer  at  the  time  and  place  appointed. 
4 Wheat.  R.  225;  6 Wend.  103. 

3.  — In  many  cases  acceptance  of  a 
thing  waives  the  right  which  the  party 
receiving  before  had ; as,  for  example, 
the  acceptance  of  rent  after  notice  to 
quit,  in  general  waives  the  notice.  See 
Co.  Litt.  211,  b;  Id.  215,  a;  and  Notice 
to  quit. 

4 .  — The  acceptance  must  lx;  express, 
as  when  it  is  openly  declared  by  the 
party  to  bo  bound  by  it;  or  implied,  ns 
where  the  party  acts  as  if  he  had  ac- 
cepted. The  offer  and  acceptance  must 
be  in  some  medium  understood  by  both 
parties  ; it  may  be  language,  symbol  i- 
cal,  oral  or  written.  For  example,  per- 
sons (leaf  and  dumb  may  contract  by 
symbolical  or  written  language.  At 
auction  sales,  the  contract  is  generally 
symbolical ; a nod,  a wink,  or  some 
other  sign  by  one  partv,  imports  that  he 
makes  an  ofter,  and  knocking  down  a 
hammer  by  the  other,  that  he  agrees  to 


it.  3 D.  & E.  148.  This  subject  is 
further  considered  under  the  articles  As- 
sent and  Offer , (q.  v.) 

5.  — Acceptance  of  a hill  of  exchange 
is  the  act  by  which  the  drawee  or  other 
person  evinces  his  assent  or  intention  to 
comply  with,  and  bo  bound  by,  the  re- 
quest contained  in  a bill  of  exchange  to 
pay  the  same ; or  in  other  words,  it  is 
an  engagement  to  pay  the  bill  when  due. 
4 East,  72.  It  will  "be  proper  to  con- 
sider, 1,  by  whom  the  acceptance  ought 
to  he  made ; 2,  the  time  when  it  is  to  be 
made ; 3,  the  form  of  the  acceptance ; 
4,  its  extent  or  effect. 

6.  — 1 . The  acceptance  must  be  made 
by  the  drawee  himself,  or  by  one  nut  ho- 
ri7/xl  by  him.  On  the  presentment  of 
a hill,  the  holder  has  a right  to  insist 
ujx)n  such  on  acceptance  by  the  drawee 
as  will  subject  him  at  all  events  to  the 
payment  of  the  bill,  according  to  its 
tenor ; consequently  such  drawee  must 
have  capacity  to  contract,  and  to  bind 
himself  to  pay  the  amount  of  the  bill,  or 
it  mav  be  treated  as  dishonoured.  Marius, 
22.  Six;  2 Ad.  & Ell.  N.  S.  10,  17. 

7.  — 2.  As  to  the  time  when  a bill 
ought  to  be  accepted,  it  may  bo  before 
the  bill  is  draw'n ; in  this  case  it  must  be 
in  writing ; 3 Mass.  1 ; or  it  may  bo 
after  it  is  draw'll ; w hen  the  bill  is  pre- 
sented, the  drawee  must  accept  the  bill 
within  twenty-four  hours  after  present- 
ment, or  it  should  be  treated  as  dishon- 
oured. Chit.  Bills,  212.  217.  On  the 
refusal  to  accept,  even  within  the  twenty- 
four  hours,  it  should  be  protested.  Chit. 
Bills,  217.  The  acceptance  may  be 
made  after  the  bill  is  drawn,  and  before 
it  becomes  due;  or  after  the  time  ap- 
pointed for  payment;  1 II.  Bl.  313;  2 
Green,  R.  339;  and  even  after  refusal 
to  accept  so  as  to  bind  the  acceptor. 

8.  — The  acceptance  may  also  be 
made  supra  protest.,  which  is  the  ac- 
ceptance of  the  hill,  after  protest  for  non- 
acceptance  by  the  drawee,  for  the 
honour  of  tho  drawer,  or  u particular 
endorser.  When  a bill  has  been  accepted 
supra  pretest  for  the  honour  of  one  jwrty 
to  the  bill,  it  may  be  accepted  supra 
protest  by  another  individual,  for  the 
honour  of  another.  Beawes,  tit.  Bills  of 
Exchange,  pi.  62 ; 6 Campb.  R.  447. 
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9.  — 3.  As  to  the  form  of  the  ac-  j 
ceptance,  it.  is  clearly  established  it  may 
be  in  writing  on  the  bill  itself,  or  on  . 
another  paper,  4 Bast,  91  ; or  it  may  be 
verbal,  4 Bast,  67 ; 10  John.  207 ; 3 
Mass.  1 ; or  it  may  be  expressed  or  im- 
plied. 

10.  — An  express  acceptance  is  an  | 
agreement  in  direct  and  express  terms 
to  pay  a bill  of  exchange  by  the  party 
on  whom  it  is  drawn,  or  some  other 
person,  for  the  honour  of  some  of  the 
parties.  It  is  usually  in  the  words  ac- 
cepted or  accepts , but  other  express  words 
showing  an  engagement  to  pay  the  bill 
will  be  equally  binding. 

11.  — An  implied  acceptance  is  an 
agreement  to  pay  a bill,  not  by  direct 
and  express  terms,  but  by  such  acts  of 
the  parties  from  which  an  express  agree- 
ment may  be  inferred ; for  example,  if 
the  drawee  writes  “seen,”  “presented,” 
or  any  other  thing  upon  it,  (as  the  day 
on  which  it  becomes  due,)  this,  unless 
explained  by  other  circumstances,  will 
constitute  an  acceptance. 

12.  — 4.  An  acceptance  in  regard  to 
its  extent  and  effect,  may  be  either  abso- 
lute, conditional,  or  partial. 

18. — An  absolute  acceptance  is  a 
positive  engagement  to  pay  the  bill  ac- 
cording to  its  tenor,  and  is  usually  made 
by  writing  on  the  bill  “ accepted”  and 
subscribing  the  drawee’s  name; ; or  by 
merely  writing  his  name  cither  at  the 
bottom  or  across  the  bill.  Comb.  401  ; | 
Vin.  Ab.  Bills  of  Exchange,  L 4 ; Bayl. 
77 ; Chit.  Bills,  226  to  228.  But  in 
order  to  bind  another  than  the  drawee,  it 
is  requisite  his  name  should  appear. 
Bayl.  78. 

14.  — A coiulitional  acceptance  is  one 
which  will  subject  the  drawee  or  ac- 
ceptor to  the  payment  of  the  money  on 
a contingency.  Bayl.  83,  4,  5 ; Chit. 
Bills,  284;  Holt’s  C.  N.  I\  182;  5 
Taunt.  344;  l Marsh.  186.  The  holder 
is  not  bound  to  receive  such  an  accept- 
ance, but  if  he  do  receive  it  he  must 
observe  its  terms.  4 M.  & S.  466 ; 2 
W.  C.  C.  R.  485 ; 1 Campb.  425. 

15.  — A partial  acceptance  varies 
from  the  tenor  of  the  bill ; as  where  it 
is  made  to  pay  part  of  the  sum  for 
which  the  bill  is  drawn,  1 Stra.  214 ; 2 


Wash.  C.  C.  R.  485;  or  to  pay  at  a 
different  time,  Molloy,  b.  2,  c.  10,  s.  20  ; 
or  place,  4 M.  & S.  462. 

ACCEPTILATION,  contracts.  In 
the  civil  law,  is  a release  made  by  a 
creditor  to  his  debtor  of  his  debt,  without 
receiving  any  consideration.  Ayl.  Pand. 
tit.  26,  p.  570 ; it  is  n species  of  dona- 
tion, but  not  subject  to  the  forms  of  the 
latter,  and  is  valid,  unless  in  lVaud  of 
creditors.  Merlin,  Report,  do  Jurisp.  h.  t. 
Accept ilation  may  Ik-  defined  verbomm 
conceptio  qua  creditor  debitori , quod 
delict,  acceptum  fort ; or,  a certain  ar- 
rangement of  words  by  which  on  the 
question  of  the  debtor,  the  creditor, 
wishing  to  dissolve  the  obligation,  an- 
1 swers  that  ho  admits  ns  received,  what 
I in  fact,  he  has  not  received.  The  nc- 
| ocptilation  is  an  imaginary  payment. 

! Dig.  46,  4,  1 and  19;  Dig.  2,  i i,  27, 

! 9 ; Inst.  330,  l . 

ACCEPTOR,  contracts.  The  person 
I who  agrees  to  pay  a bill  of  exchange 
drawn  upon  him. 

2.  — The  acceptor  of  a bill  is  tho 
principal  debtor,  and  the  drawer  the 
surety.  lie  is  bound,  though  he  ac- 
cepted without  consideration,  and  for 
the  sole  accommodation  of  tho  drawer. 
By  his  acceptance  he  admits  tho  drawer’s 
handwriting,  for  before  acceptance  it 
wus  incumbent  upon  him  to  inquire  into 
the  genuineness  of  the  drawer’s  hand- 
writing. 3 Burr.  1354;  1 Bla.  Rep. 
390,  S.  C. ; 4 Dali.  234 ; 1 Binn.  27, 
S.  C.  When  once  made,  the  obligation 
of  the  acceptor  is  irrevocable.  As  to 
what  amounts  to  an  acceptance,  see  auto 
Acceptance ; Chitty  on  Bills,  242,  et 
soq. ; 3 Kent,  Com.  55,  6 ; Pothicr, 
Traite  du  Contrat  de  Change,  premicro 
part.  n.  44. 

3.  — Tho  liability  of  the  acceptor  can- 
not in  general  be  released  or  discharged, 
otherwise  than  by  pnynient,  or  by  ex- 
press n4en.se  or  waiver,  or  by  the  act 
of  limitations.  Dougl.  R.  247.  What 
amounts  to  a waiver  and  discharge  of 
the  acceptor’s  liability,  must  depend  on 
the  circumstances  of  each  particular 
case.  Dougl.  236,  248 ; Bayl.  on  Bills, 
90  ; Chitty  on  Bills,  249. 

Acceptor  supra  protest,  in  coiu 
tracts,  is  a third  person  who,  after  pro- 
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lest  for  non-acceptance  by  the  drawee, 
accepts  the  bill  for  the  honour  of  the 
drawer,  or  of  the  particular  endorser. 

2. — By  this  acceptance  he  subjects 
himself  to  the  same  obligations  ns  if  the 
bill  had  been  directed  to  him.  An  ac- 
ceptor supra  protest  has  his  remedy 
against  the  person  for  whoso  honour  he 
accepted,  and  against  all  persons  who 
Stand  prior  to  that  person.  If  lie  takes 
up  the  hill  for  the  honour  of  the  endorser, 
he  stands  in  the  light  of  an  endorsee 
paying  full  value  for  the  bill,  and  bus 
the  same  remedies  to  which  an  endorsee 
would  be  entitled  against  all  prior  par- 
ties, and  ho  can,  of  course,  sue  the 
drawer  and  endorser.  1 Ld.  Kaym. 
574;  1 Esp.  N.  I*.  Rep.  112;  Bay  ley 
on  Bills,  209 ; 5 Kent.  Com.  57  ; Chitty 
on  Bills,  312.  The  ucccptor  supra  pro- 
test is  required  to  give  the  same  notice, 
in  order  to  charge  a party,  which  is 
necessary  to  bo  given  by  other  holders. 
8 Pick.  1.  79;  1 Pet.  R.  202.  Such 
acceptor  is  not  liable,  unless  demand  of 
payment  is  made  on  the  drawee,  and 
notice  of  his  refusal  given.  3 Wend. 
491. 

ACCESS,  persons , the  means  or 
power  of  approaching.  Sometimes  by 
access  is  understood  sexual  intercourse ; 
at  other  times  the  opportunity  of  com- 
municating together  so  that  sexual  inter- 
course may  have  taken  place  is  also 
called  access.  1 Turn.  & R.  141. 

2. — In  this  sense  a man  who  can  rea- 
dily be  in  company  with  his  wife,  is  said 
to  have  access  to  her ; and  in  that  case 
her  issue  are  presumed  to  lx;  his  issue. 
But  this  presumption  may  bo  rebutted 
by  positive  evidence  that  no  sexual  in- 
tercourse  took  place.  Ib. 

3.  — Parents  arc  not  allowed  to  prove 
non-access  for  the  purpose  of  bastard- 
izing the  issue  of  the  wilb;  nor  will 
their  declarations  be  received  after  their 
deaths  to  prove  the  want  of  access, 
with  a like  intent.  1 P.  A.  Bro.  R. 
App.  xlviii. ; Rep.  tern.  Hard.  79 ; Bull. 
N.  P.  113;  Cowp.  R.  592;  8 Bast,  R. 
203;  11  East,  U.  133.  2 Munf.  R. 
242 ; 3 Munf.  R.  599;  7 N.  S.  553;  4 
Hnyw.  R.  221  ; 3 Hawks,  R.  628;  1 
Ashm.  R.  209;  6 Binn.  R.  283;  3 
Paige’s  R.  129;  7 N.  S.  548.  See 


Shelf,  on  Mar.  & Div.  711 ; and  Paler- 

"ACCESSARY,  criminal  law.  He 
who  is  not  the  chief  actor  in  the  perpe- 
tration of  the  offence,  nor  present  at  its 
performance,  but  is  some  way  concerned 
therein,  either  before  or  after  the  fact 
committed. 

2.  — An  accessary  before  the  factt  is 
one  who  being  alxsent  at  the  time  of  the 
crime  committed,  yet  procures,  counsels, 
or  commands  another  to  commit  it.  1 
Hale,  P.  C.  615.  It  is  proper  to  observe 
that  when  the  act  is  committed  through 
the  agency  of  a person  who  has  no  legal 
discretion  nor  a will,  as  in  the  case  of  a 
child  or  an  insane  |>erson,  the  incitor, 
though  absent  when  the  crime  was  com- 
mitted, will  be  considered,  not  an  acces- 
sary, lor  none  can  be  accessary  to  the 
acts  of  a madman,  but  a principal  in  the 
first  degree.  Post.  340;  1 P.  C.  118. 

3.  — An  accessary  after  the  fact , is 
one  who  knowing  a lelony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  4 Bl.  Com.  37. 

4.  — No  one  who  is  a principal  (q.  v.) 
can  be  an  accessary. 

5.  — In  certain  crimes,  there  can  be 
no  accessaries,  all  who  arc  concerned 
are  principals  whether  they  were  present 
or  absent  at  the  time  of  their  commis- 
sion. These  are  treason,  and  all  of- 
fences below  the  degree  of  felony.  1 
Russ.  21,  et  scq.;  4 Bl.  Com.  35  to  40 ; 
1 Hale,  P.  C.  615;  1 Vin.  Abr.  113; 
Hawk.  P.  C.  b.  2,  c.  29,  s.  16 ; such  is 
the  English  Law.  But  whether  it  is 
law  in  the  United  State*  npjwars  not  to 
be  determined  ns  regards  the  cases  of 
persons  assisting  traitors.  Serg.  Const. 
Law,  3*2 ; 4 C ranch,  R.  472,  501 ; 
United  States  v.  Fries,  Pamphl.  199. 

ACCESSION,  property.  The  own- 
ership of  a thing,  whether  it  be  real  or 
personal,  moveable  or  immoveable,  car- 
ries with  it  the  right  to  all  that  the  tiling 
produces,  and  to  all  that  becomes  united 
to  it,  either  naturally  or  artificially;  this 
is  called  the  right  of  accession. 

2.  — 1.  The  doctrine  of  property  aris- 
ing from  accession,  is  grounded  on  the 
right  of  occupancy. 

3.  — 2.  The  original  owner  of  any 
thing  which  receives  an  accession  by 


AOC 


ACC 


47 


natural  or  artificial  means,  as  by  the 
growth  of  vegetables,  the  pregnancy  of 
animals;  Louis.  Code,  art.  491;  the 
embroidering  of  cloth,  or  the  conversion 
of  wood  or  metal  into  vessels  or  uten- 
sils, is  entitled  to  his  right  of  possession 
to  the  property  of  it,  under  such  its  state 
of  improvement;  5 H. 7,  15;  12  II.  8, 
10 ; Bro.  Ab.  Propertic,  23 ; Moor,  20  ; 
Poph.  38.  But  the  owner  must  be  able 
to  prove  the  identity  of  the  original  ma- 
terials, for,  if  w ine,  oil,  or  bread,  be 
made  out  of  another  man’s  grapes, 
olives,  or  wheat,  they  belong  to  the  new 
operator,  who  is  bound  to  make  satis- 
fuction  to  the  former  proprietor  for  the 
materials  which  he  has  so  converted.  2 
Bl.  Com.  404.  See  Adjunction;  Con- 
fusion of  Goods. 

Six*  Generally,  Louis.  Code,  tit.  2,  c. 
2 and  3. 

Accession,  in  international  laic , 
signifies  the  consent  or  agreement  by 
which  a nation  enters  into  an  engage- 
ment already  contracted  by  other  pow- 
ers. Merl.  Rep.  mot  Accession. 

ACC ESSOR  Y , j Property.  Every  thing 
which  is  joined  to  another  thing,  as  an 
ornament,  or  to  render  it  more  jxjrfeet, 
is  an  accessory,  and  belongs  to  the 
principal  thing.  For  example,  the  hal- 
ter of  a horse,  the  frame  of  a picture, 
the  keys  of  a house,  and  the  like ; but  a 
bequest  of  a house  would  not  carry  the 
furniture  in  it,  ns  accessory  to  it.  Do- 
mat,  Lois  Civ.  Part.  2.  liv.  4,  tit.  2,  s. 
4;  n.  1.  Acccssonum  non  dual,  sol 
sequitur  princijxilc.  Co.  Lift.  152,  a. 
Co.  Litt.  121,  b.  note  (6).  Vide  Acces- 
sion; Adjunction;  Ajipendant ; Ap- 
purtenances; Apjmrtcnont;  Incident. 

Accessory  Contract,  is  one  made 
for  assuring  the  performance  of  a prior 
contract,  either  by  the  same  parties  or 
by  others;  such  as  suretyship,  mort- 
gages, and  pledges. 

2. — It  is  a general  rule,  thnt  payment 
of  the  debt  due,  or  the  performance  of  a 
thing  required  to  be  performed  by  the 
first  or  principal  contract,  is  a full  dis- 
charge* of  such  accessory  obligation. 
Poth.  Ob.  part.  1,  c.  1,  s.  1,  art.  2,  n. 
14.  Id.  n.  182, 186.  See  8 Mass.  551 ; 
15  Mass.  233;  17  Mass.  419;  4 Pick. 
11 ; 8 Pick.  522. 


i ACCIDENT.  The  happening  of  nn 
event  without  the  concurrence  of  the 
I will  of  the  person  by  whose  agency  it 
was  caused;  or  the  happening  of  an 
event  w ithout  any  human  agency ; the 
burning  of  a house  in  consequence  of  a 
fire  being  made  for  the  ordinary  pur- 
pose of  cooking  or  warming  the  house, 
which  is  an  accident  of  the  first  kind; 
the  burning  of  the  same  house  by  light- 
ning would  have  been  an  accident  of  the 
| second  kind.  1 Fonb.  Eq.  374,  5,  note. 

2.  — It  frequently  happens  that  a lessee 
covenants  to  repair,  in  which  case  he  is 

| bound  to  do  so,  although  the  premises 
be  burned  down  without  his  fault.  1 
Mill  Ab.  c.  15,  s.  75.  But  if  a penalty 
I be  annexed  to  the  covenant,  inevitable 
I accident  will  excuse  the  former,  though 
' not  the  latter.  1 Dyer,  33,  a.  Neither 
the  landlord  nor  the  tenant  is  bound  to 
rebuild  a house  burned  down,  unless  it 
I hns  been  so  expressly  agreed.  A mb. 
619;  1 T.  R.  708;  4 Paige,  R.  355; 
6 Mass.  R.  67 ; 4 M‘Cord,  R.  431 ; 3 
Kent,  Com.  373. 

3.  In  New  Jersey,  by  statute,  no  ac- 
tion lies  against  any  person  on  the 
ground  that  a fire  began  in  a house  or 
room  occupied  by  him,  if  accidental. 
But  this  does  not  atfect  any  covcnunt.  1 
N.  J.  Rev.  C.  210. 

Accident,  practice.  This  term  in 
chancery  practice,  signifies  such  unfore- 
seen events,  misfortunes,  losses,  acts  or 
omissions,  as  are  not  the  result  of  any 
negligence  or  misconduct  in  the  party. 
Francis’s  Mux.  M.  120,  p.  87 ; 1 Story 
on  Eq.  §78.  Jeremy  defines  it  as  used 
in  courts  of  equity,  to  bo  “ nn  occur- 
| renco  in  relation  to  a contract,  which 
| was  not  anticipated  bv  the  parties,  when 
i the  same  was  entered  into,  and  w-hich 
gives  an  undue  advantage  to  one  of 
them  over  the  other  in  a court  of  law.” 

| Jer.  on  Eq.  358.  This  definition  is  ob- 
j jected  to,  because  as  accidents  may 
arise  in  relation  to  other  things  besides 
contracts,  it  is  inaccurate  in  confining 
accidents  to  contracts ; besides,  it  d<x.*s 
not  exclude  cases  of  unanticipated  oc- 
currences, resulting  from  the  negligence 
or  misconduct  of  the  party  seeking  re- 
lief. 1 Story  on  Eq.  § 78,  note  1. 

2. — In  general,  courts  of  equity  will 
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relieve  a party  who  cannot  obtain  justice 
in  consequence  of  an  accident  which 
will  justify  the  interposition  of  a court 
of  equity.  The  jurisdiction  being  con- 
current, will  be  maintained  only,  first, 
when  a court  of  law  cannot  grant  suita- 
ble relief;  and,  secondly,  when  the  party 
has  a conscientious  title  to  relief. 

3.— There  are  many  accidents  sup- 
plied in  a court  of  law ; as  loss  of  deeds, 
mistakes  in  receipts  and  accounts,  wrong 
payments*  death,  w hich  makes  it  impos- 
sible to  perform  a condition  literally,  and 
a multitude  of  other  contingencies ; and 
many  cannot  bo  redressed  even  in  a 
court  of  equity;  as  if  by  accident  a re- 
covery is  ill  suffered,  a contingent  re- 
mainder destroyed,  or  a power  of  leas- 
ing omitted  in  a family  settlement.  3. 
HI.  Com.  431.  Vide,  generally,  Com. 
Dig.  Chancery,  3,  F.  8 ; 1 Fonb.  Eq.  B. 
1,  c.  3,  s.  7;  Coop.  Eq.  1*1.  129;  1 
Chit.  Pr.  408;  Harr.  Ch.  Index,  h.  t.; 
Dane's  Ab.  h.  t. ; Wheat.  Dig.  48;  Miff. 
PI.  Index,  h.  t. ; 1 Madd.  Ch.  Pr.  23 ; 10 
Mod.  R.  1,3;  3 Chit.  Bl.  Com.  426,  n. 

ACCOMENDA,  mar.  law.  In  Italy 
is  a contract  which  takes  place  when 
an  individual  entrusts  personal  pro- 
perty with  the  master  of  n vessel  to 
be  sold  for  their  joint  account.  In 
such  ease  two  contracts  take  place ; 
first,  the  contract  called  mandat  urn , by 
which  the  owner  of  the  property  gives 
the  muster  power  to  dispose  of  it,  and 
and  the  contract  of  partnership,  in  vir- 
tue of  which  the  profits  are  to  be  divided 
between  them.  One  party  runs  the  risk 
of  losing  his  capital,  the  other  his  lubour. 
If  the  sale  produces  no  more  titan  first 
cost,  the  owner  takes  all  the  proceeds ; 
it  is  only  the  profits  which  are  to  l>c  di- 
vided. Enter,  on  Mar.  Loans,  s.  5. 

ACCOMMODATION,  com.  law . 
That  which  is  done  by  one  merchant  or 
other  person  for  the  convenience  of 
some  other,  l»v  accepting  or  endorsing 
his  paper,  or  by  lending  him  his  notes 
or  bills. 

2. — In  general  the  parties  who  have 
drawn,  endorsed  or  accepted  hills  or 
other  commercial  pajtcr  lor  the  accom- 
modation of  others,  are,  while  in  the 
hands  of  a holder  who  received  them 
belore  they  became  due,  other  than  the 


person  for  whom  llie  accommodation 
was  given,  responsible  as  it  they  had 
received  full  value.  Chit.  Bills,  90,  91. 
See  4 C ranch,  141;  1 Ham.  413;  7 
John.  361;  16  John.  355;  17  John. 
176;  9 Wend.  170;  2 Whart.  344;  5 
Wend.  566 ; 8 Wend.  437  ; 2 Hill,  S. 
C.  302;  10  Conn.  308;  5 MunC  381. 

Accommodation,  contracts.  An  anti- 
cable  agreement  or  composition  between 
two  contending  j»arties.  It  differs  from 
accord  and  satisfaction , which  may 
take  place  without  any  difference  having 
existed  between  the  parties. 

ACCOMPLICE,  crini.  law.  This 
term  includes  in  its  meaning  all  jtersons 
who  have  been  concerned  in  the  com- 
mission of  u crime,  all  the  jxtrticeps 
criminiSy  whether  they  arc  considered 
in  strict  legal  propriety,  as  principals  in 
the  first  or  second  degree,  or  merely  as 
accessaries  before  or  allcr  the  fact,  Fos- 
ter, 341 ; 1 Russell,  21  ; 4 Bl.  Coin. 
331;  1 Phil.  Ev.  28;  Merlin,  Reper- 
toire, mot  Complice.  U.  S.  Dig.  h.  t. 

2. — But  in  imother  sense,  by  the 
word  accomplice  is  meant,  one  who  not 
being  u principal,  is  yet  in  some  way 
concerned  in  the  commission  of  a crime. 
It  has  been  questioned  whether  one  who 
was  an  accomplice  to  a suicide  can  be 
punished  as  such.  A case  occurred  in 
Prussia  where  a soldier,  at  the  request 
of  his  comrade,  had  cut  the  latter  in 
pieces ; for  this  he  was  tried  capitally. 
In  the  year  1817  a young  woman 
uumed  Lcrutli  received  a recompense  for 
aiding  a man  to  kill  himself.  He  put 
the  point  of  a histouri  on  his  nuked 
breast,  and  used  the  hand  of  the  young 
woman  to  plunge  it  with  greater  force 
into  his  l>osom ; hearing  some  noise  he 
ordered  her  away.  The  man  receiving 
effectual  nid  was  soon  cured  of  the 
wound  which  had  been  inflicted ; and 
she  was  tried  and  convicted  of  having 
inflicted  the  wound,  and  punished  by  ten 
years  imprisonment.  Lepage,  Science 
du  Droit,  ch.  2,  art.  3,  § 5. 

ACCORD,  in  contracts,  is  a satisfac- 
tion agreed  upon  between  the  party  in- 
juring and  the  party  injured,  which  when 
performed  is  u bar  to  nil  actions  upon 
this  account.  3 Bl.  Coni.  15;  Bac. 
Abr.  Accord. 
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2.  — In  order  to  make  a good  accord 
it  is  essential : — 

1.  That  the  accord  be  legal.  An 
agreement  to  drop  a criminal  prosecu- 
tion as  a satisfaction  fbr  an  assault  and 
imprisonment,  is  void.  5 East,  294. 
See  2 Wils.  341 ; Cro.  Eliz.  541. 

3.  — 2.  It  must  be  advantageous  to  the 
contracting  party ; hence  restoring  to  the 
plaintiff  his  chattels,  or  his  land,  of 
which  the  defendant  has  wrongfully  dis- 
possessed him,  will  not  be  any  considera- 
tion to  support  a promise  by  the  plaintiff 
not  to  sue  him  for  those  injuries.  Bac. 
Abr.  Accord,  6cc.  A;  Perk.  s.  749; 
Dyer,  75;  5 East,  R.  230;  1 Str.  R. 
426;  2 T.  R.  24;  11  East,  R.  390;  3 
Hawks,  R.  580 ; 2 Litt.  R.  49 ; 1 Stew. 
R.  476;  5 Day,  R.  360;  1 Root,  R. 
426 ; 3 Wend.  R.  66 ; 1 Wend.  R.  164  ; 
14  Wend.  R.  116;  3 J.  J.  Marsh.  R. 
497. 

4.  — 3.  It  must  be  certain  ; hence  an 
agreement  that  the  defendant  shall  re- 
linquish the  possession  of  a house  in  sa- 
tisfaction, &c.,  is  not  valid,  unless  it  is 
also  agreed  at  wlmt  time  it  shall  be  re- 
linquished. Yelv.  125.  Sec  4 Mod.  88; 
2 Johns.  342  ; 3 Lev.  189. 

5.  — 4.  The  defendant  must  be  privy 
to  the  contract.  If  therefore  the  consi- 
deration for  the  promise  not  to  sue  pro- 
ceeds from  another,  the  defendant  is  a 
stranger  to  the  agreement,  and  the  cir- 
cumstance that  the  promise  has  been 
made  to  him  will  be  of  no  avail.  Str. 
592 ; 6 John.  R.  37  ; 3 Monr.  R.  302  ; 
but  in  such  ease  equity  will  grant  relief 
by  injunction.  3 Monr.  R.  302 ; 5 
East,  R.  294;  1 Smith's  R.  515;  Cro. 
Eliz.  541  ; 9 Co.  79,  b;  3 Taunt.  R. 
117;  5 Co.  117,  b. 

6.  — 5.  The  accord  must  be  executed. 
5 Johns.  R.  386 ; 3 Johns.  Cas.  243 ; 
16  Johns.  R.  86;  2 Wash.  C.  C.  R. 
180;  6 Wend.  R.  390;  5 N.  II.  Rep. 
136;  Com.  Dig.  Accord,  B 4. 

7.  — Accord  with  satisfaction  when 
completed  has  two  effects ; it  is  a pay- 
ment of  the  debt ; and  it  is  a species  of 
sale  of  the  thing  given  by  the  debtor  to 
the  creditor,  but  it  differs  from  it  in  this, 
that  it  is  not  valid  until  the  delivery  of 
the  article,  and  there  is  no  wurranty  of 
the  thing  sold,  except  perhaps  the  title, 

Vol.  i. — 7 


I for  in  regard  to  this  it  cannot  be  doubted 
that  if  the  debtor  gave  on  an  accord  and 
satisfaction  the  goods  of  another,  there 
would  be  no  satisfaction.  See  Dation 
cn  paiement. 

See  in  general  Com.  Dig.  h.  t. ; Bac. 
Ab.  h.  t. ; Com.  Dig.  Pleader,  2 V 8 ; 
5 East,  R.  230 ; 4 Mod.  88 ; 1 Taunt. 
R.  428;  7 East,  R.  150;  1 J.  B. 
Moore,  358,  460;  2 Wils.  R.  86;  6 
Co.  43,  b ; 3 Chit.  Com.  Law,  687  to  698 ; 
Harr.  Dig.  h.  t. ; 1 W.  Bl.  388;  2 T. 
R.  24;  2 Taunt.  141  ; 3 Taunt.  117 ; 
5 B.  6c  A.  886 ; 2 Chit.  R.  303,  324  ; 
11  East,  390;  7 Price,  604;  2 Groenl. 
Ev.  § 28.  V.  Discharge  oJ Obligations. 

ACCOUNT,  remedies.  This  is  the 
name  of  a writ  or  action  more  properly 
called  account  rcjulcr. 

2.  — It  lies  against  a bailifTor  receiver, 
who  by  reason  of  his  employment  or 
business  is  to  render  an  account  to  ano- 
ther, and  refuses  or  neglects  to  do  it.  8 
Cowen,  R.  304 ; 9 Conn.  R.  556 ; 2 
Day,  R.  28;  Kirby,  164;  3 Gill  6c 
John.  388;  3 Verm.  485;  4 Watts, 
420 ; 8 Cowen,  220.  It  is  also  the 
proper  remedy  by  one  partner  against 
another.  15  S.  & R.  153;  3 Binn. 
317;  10  S.  6c  R.  220;  2 Conn.  425; 
4 Verm.  137;  1 Dali.  340;  2 Watts,  86. 

3.  — In  this  action  if  the  plaintiff  suc- 
ceeds, there  are  two  judgments,  the  first 
that  the  defendant  do  account,  quod  com- 
putet , before  auditors  appointed  by  the 
court ; the  second  that  the  plaintitf  re- 
cover the  amount  to  which  he  is  found 
to  be  entitled. 

4.  — In  those  states  whero  they  have 
courts  of  chancery,  this  action  is  nearly 
superseded,  by  the  better  remedy  which 
is  given  by  a bill  in  equity,  by  which 
the  complainant  can  elicit  a discovery  of 
the  facts  from  the  defendant  under  his 
oath,  instead  of  relying  merely  on  the 
evidence  he  may  be  able  to  produce.  9 
John.  R.  470;  1 Paige,  R.  41;  2 
Caines's  Cas.  Err.  1,  38,  52;  1 J.  J. 
Marsh.  R.  82  ; Cooke,  R.  420 ; 1 Yerg. 
R.  360 ; 2 John.  Ch.  R.  424  ; 10  John. 
R.  587 ; 2 Rand.  R.  449 ; 1 Hen.  6c 
M.  9;  2 M‘Cord’s  Ch.  R.  469;  2 
Leigh’s  R.  6. 

5.  — When  an  account  has  once?  been 
stated,  the  plaintiff  may  recover  in  an  ac- 
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tion  of  assumpsit.  3 Bl.  Com.  162;  8 
Com.  Dig.  7 ; 1 Com.  Dig.  180;  2 lb. 
468;  1 Vin.  Ab.  135;  Bac.  Ab.  h.  t. 
Doct.  PI.  26 ; Yelv.  202 ; 1 Supp.  to 
Yes.  Jr.  117;  2 lb.  48,  136.  Vide  1 
Binn.  R.  191;  4 Dali.  R.  434;  W hart. 
Dig.  h.  t. ; 3 AVils.  73,  94  ; 3 D.  & R. 
596;  Bull.  N.  P.  128;  5 Taunt.  431; 
U.  S.  Dig.  h.  t.  2 Grocnl.  Ev.  § 34 — 
39. 

Account,  ‘practice.  A statement  of 
the  receipts  and  payments  of  an  execu- 
tor, administrator,  or  other  trustee,  of  the 
estate  confided  to  him. 

2.  Every  one  who  administers  the 
affairs  of  another  is  required  at  the  end 
of  his  administration  to  render  an  ac- 
count of  his  management  of  the  same. 
Trustees  of  every  description  can  gene- 
rally be  compelled  through  the  courts  of 
chancery,  and  where  there  arc  no  courts 
of  chancery,  as  Pennsylvania,  the  courts 
of  common  pleas  possess  this  equita- 
ble power.  When  a party  has  had  the 
property  of  another  ns  his  agent,  he 
may  be  compelled  in  some  states  to  ac- 
count by  nn  action  of  account  render. 

3.  — An  account  is  also  the  statement 
of  two  merchants  or  others  who  have 
dealt  together,  showing  the  debits  and 
credits  between  them. 

Account-Book,  is  a book  kept  by 
n merchant,  trader,  mechanic,  or  other 
jierson,  in  which  are  entered  from  time 
to  time  the  transactions  of  his  trade  or 
business.  Vide  Books  ; Entry;  Origi- 
nal entry. 

Account  in  Bank,  com.  lair.  1.  A 
fund  which  merchants,  traders  and  oth- 
ers have  deposited  into  the  common 
cash  of  s^me  bank,  to  be  drawn  out  by 
checks  from  time  to  time  ns  the  owner 
or  depositor  may  require. — 2.  The  state- 
ment of  the  amount  deposited  and  drawn, 
which  is  kept  in  duplicate,  one  in  the 
depositor's  bank  book,  and  the  other  in 
the  books  of  the  bank. 

Account  Stated.  The  settlement  of 
nn  account  between  the  pnrtiirs,  by 
which  a balance  is  struck  in  favour  of 
one  of  them,  is  called  on  account  sta- 
ted. 

2.  An  acknowledgment  of  a single 
item  of  debt  due  from  the  defendant  to 


the  plaintiff,  is  sufficient  to  support  a 
counton  account  stated.  13  East,  249; 
5 M.  & S.  65. 

3.  It  is  proposed  to  consider,  1st,  By 
whom  an  account  may  be  stated ; 2d,  the 
manner  of  stating  the  account ; 3d,  the 
declaration  upon  such  an  account;  4th, 
The  evidence. 

4.  — 1.  An  account  may  be  stated  by 
a man  and  his  wife  of  the  one  part,  and 
another  person;  and  unless  there  is  on 
express  promise  to  pay  bv  the  husband, 
Foster  v.  A Hanson,  2 T.  R.  483,  the 
action  must  be  brought  against  husband 
and  wife.  Drue  v.  Thorne,  Aleyn,  72. 
A plaintiff  cannot  recover  against  a 
defendant  upon  nn  account  stated  by 
him,  partly  as  administrator  and  part- 
ly in  his  own  private  capacity.  Hcrr- 
enden  v.  Palmer,  Hob.  88.  Persons 
wanting  a legal  capacity  to  make  a 
contract  cannot,  in  general,  state  nn 
account ; us  infants,  Truman  v.  Hurst, 
1 T.  R.  40;  und  persons  non  compos 
mentis. 

5.  A plaintiff  may  recover  on  nn  ac- 
count stated  with  the  defendant,  inclu- 
ding debts  duo  from  the  defendant  alone, 
and  from  the  defendant  and  a deceased 
partner  jointly.  Richards  v.  Heather, 
1 B.  & A.  29,  and  see  Peake's  Ev.  257. 
A settlement  between  jwirtners  and  stri- 
king a balance  will  enable  a plaintiff  to 
maintain  nn  action  on  such  stated  ac- 
count for  the  balance  due  him,  O/.ons, 
v.  Johnson,  4 Dali.  434;  S.  C.  1 Binn. 
191;  S.  P.  Andrews  v.  Allen,  9 S.  & 
R.  241;  and  sec  Lamclerc  v.  Gaze,  1 
W.  C.  C.  R.  435. 

6 — 2.  It  is  sufficient  although  the  ac- 
count  lx*  stated  of  that  which  is  due  to 
the  plaintiff  only,  without  making  any 
deduction  lor  any  counter-claim  for  the 
defendant,  Stynrt  v.  Rowland,  1 Show. 
215.  It  is  not  essential  t hut  there  should 
be  cross  demands  between  the  parties, 
or  that  the  defendant's  acknowledgment 
that  a certain  sum  was  due  from  him 
to  the  plaintiff  should  relate  to  more  than 
a single  debt  or  transaction.  5 Manic 
<k  Selw.  65;  Knowles  et  al.  13  East, 249. 
The  acknowledgment  by  the  defendant 
that  a certain  sum  is  due,  creates  nn 
implied  promise  to  pay  the  amount. 
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Milward  v.  Ingraham,  2 Mod.  44 ; Fob-  i 
ter  v.  Allanson,  2 T.  R.  460. 

7.  — 3.  A count  on  an  account  sta- 
led is  almost  invariably  inserted  in  dc-  : 
durations  in  assumpsit  lbr  the  recovery 
of  a pecuniary  demand.  See  form  1 
Chit.  PI.  330.  It  is  advisable,  generally, 
to  insert  such  count,  Milward  v.  Ingra- 
ham, 2 Mod.  44  ; Truman  v.  llurst,  1 
T.  R.  42 ; unless  the  action  be  against 
persons  who  arc  incapable  in  law  to 
state  an  account.  It  is  not  necessary 
to  set  forth  the  subject-matter  of  the  origi- 
nal debt,  Milward  v.  Ingraham,  2 Mod. 
44 ; nor  is  the  sum  alleged  to  be  due 
material,  Rolls  v.  Barnes,  1 Bla.  Rep. 
65 ; S.  C.  1 Burr.  0. 

8.  — 4.  The  count,  upon  an  account 
stated , is  supported  by  evidence  of  an 
acknowledgment  on  the  part  of  the  de- 
fendant of  money  due  to  the  plaintiff, 
upon  an  account  between  them.  But 
the  sum  must  have  been  stated  be- 
tween  the  parties;  it  is  not  sufficient 
that  the  balance  may  be  deduced  IVom 
partnership  books,  Andrews  v.  Allen, 
9 S.  & R.  241.  It  is  unnecessary  to 
prove  the  items  of  which  the  account 
consists,  it  is  sufficient  to  prove  some  ex- 
isting antecedent  debtor  demand  between 
the  parties  rcsj>ecting  which  an  account 
was  stated,  5 Moore,  105;  4 B.  & C. 
235,  242  ; 6 I).  & It.  300  ; and  that  a 
balance  was  struck  and  agreed  upon. 
Bartlet  v.  Emery,  1 T.  R.  42,  n ; for 
the  stating  of  the  account  is  the  consider- 
ation of  me  promise.  Bull.  X.  P.  120. 
An  account  stated  docs  not  alter  the 
original  debt,  Alcyn,  72 ; and  it  seems 
not  to  be  conclusive  against  the  party 
admitting  the  balance  against  him,  1 T. 
R.  42.  He  would  probably  be  allowed 
to  show  a gross  error  or  mistake  in  the 
account,  if  he  could  adduce  clear  evi- 
dence to  that  edict.  See  1 Esp.  R.  159. 
And  see  generally  tit.  Partners ; Chit. 
Oontr.  1 97;  Stark . Ev.  1 23;  1 Chit.  PI.  343. 

9.  — In  courts  of  equity  when  a bill 
for  one  account  has  been  files!,  it  is  a 
good  defence  that  the  parties  have  al- 
ready in  writing  stated  and  adjusted  the  1 
items  of  the  account,  and  struck  a bal- 
ance, for  then  an  action  lies  at  law, 
and  there  is  no  ground  for  the  interfe- 
rence of  a court  of  equity.  1 Atk.  1 ; | 


2 Freem.  62 ; 4 Crnneli,  306;  1 1 Wheat. 
237  ; 9 Vcs.  265  ; 2 Bro.  Ch.  R.  310 ; 

3 Bro.  Ch.  R.  266 ; 1 Cox,  435. 

10.  — But  if  there  has  been  onv  mis- 
take, omission,  fraud,  or  undue  advan- 
tage, by  which  the  account  stated  is  in 
fact  vitiated,  and  the  balance  is  incor- 
rectly fixed,  a court  of  equity  will  open 
it,  and  allow  it  to  be  re-examined ; and 
where  there  has  been  gross  fraud  it  will 
direct  the  whole  account  to  lx*  ojxjned 
and  examined  <le  novo.  Fonbl.  Eq.  b. 
1,  c.  1 § 3,  note  (f);  1 John.  Ch.  R. 
550. 

11.  — Sometimes  the  court  will  allow 
the  account  to  stand,  with  liberty  to  the 
plaintiff  to  surcharge  and  falsify  it;  the 
effect  of  this  is  to  leave  the  account  in 
full  force  and  vigour,  ns  a stated  account, 
except  so  far  as  it  can  be  impugned  by 
the  opposing  party.  2 Vcs.  505 ; 1 1 
Wheat.  237.  See  Falsification ; Sur- 
charge. 

Account  op  Sales,  comm,  law . An 
account  delivered  by  one  merchant  or 
tradesman  to  another,  or  by  a factor  to 
his  principal,  of  the  disposal,  charges, 
commissions  and  net  prweeds  of  certain 
merchandize  consigned  to  such  mer- 
chant, tradesman  or  factor  to  be  sold. 

ACCOUNTANT.  This  word  has 
several  significations:  1.  One  who  is 
versed  in  accounts ; 2.  A person  or 
officer  appointed  to  keep  the  accounts  of 
a public  company ; 3.  Ho  who  renders 
to  another  or  to  a court  a just  and  de- 
tailed statement  of  the  administration  of 
prope  rty  which  he  holds  as  trustee,  ex- 
ecutor, administrator  or  guardian.  Vide 
10  Vin.  Ah.  155. 

ACCOUPLE.  To  accouple  is  to 
marry.  See  Nc  unques  accoujric. 

ACCRETION  is  the  increase  of  land 
by  the  washing  of  the  seas  or  rivers. 
Hale,  He  Jure  Maris,  14.  Vide  Allu- 
vion; Avulsion. 

TO  ACCRUE.  Something  that  ac- 
cedes to,  or  follows  some  other  thing ; 
as  a profit  accrues  to  the  government 
from  the  coinage  of  copj>er ; a loss  ac- 
crues from  the  coinage  of  silver.  Rent 
is  said  to  accrue  when  it  becomes  due. 
2 Rawle,  277  ; 10  Watts,  363. 

2. — An  action  accrues  when  the  plain- 
tiff has  a right  to  comcrncnec  it.  On  a 
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contract,  it  accrues  when  the  time  of  its 
fulfilment  has  arrived ; and  when  a co- 
venant is  to  be  performed  on  a con- 
tingency, it  accrues  the  moment  the 
contingency  has  taken  place.  Bac.  Ab. 
Limitation  of  Actions,  1),  3. 

ACCUMMULATIVE  JUDGMENT, 
is  a second  or  additional  judgment  given 
against  one  who  has  been  convicted, 
the  operation  of  which  is  to  commence 
after  the  first  has  expired ; ns,  where  a 
man  is  sentenced  to  an  imprisonment  for 
six  months  on  conviction  of  larceny, 
and,  afterwards,  he  is  convicted  of  bur- 
glary, he  may  be  sentenced  to  undergo 
an  imprisonment  for  the  latter  crime, 
to  commence  after  the  expiration  of  the 
first  imprisonment ; this  is  called  an  ac- 
cumulative judgment 

ACCUSED.  One  who  is  charged 
with  a crime  or  misdemeanor. 

ACCUSATION,  erim.  law.  A charge 
made  to  a competent  officer  against  one 
who  has  committed  a crime  or  misde- 
meanor, so  that  he  may  be  brought  to 
justice  and  punishment. 

2.  A neglect  to  accuse  may  in  some 

cases  be  considered  a misdemeanor,  or 
misprision,  (q.  v.)  1 Bro.  Civ.  Law, 

247  ; 2 Id.  389;  Inst.  lib.  4,  tit.  18. 

3.  It  is  a rule  that  no  man  is  bound 
to  accuse  himself,  or  to  testify  against 
himself  in  a criminal  case.  Accusarc 
nemo  sc  debet  nisi  coram  Deo.  Vide, 
Evidence ; Interest ; Witness. 

ACCUSER,  one  who  makes  an  ac- 
cusation. 

ACHAT.  This  French  word  signi- 
fies a purchase.  It  is  used  in  some  of 
our  law  books,  us  well  ns  achctor , a 
purchaser,  which  in  some  ancient  stat- 
utes means  purveyor.  Stat.  30  Edw. 

HI. 

ACHERSET,  obsolete.  An  ancient 
English  measure  of  grain,  supposed  to 
be  tlie  same  with  their  quarter  or  eight 
bushels. 

ACKNOWLEDG MENT,  conveyan- 
cing, is  the  net  of  the  grantor  going  be- 
fore a competent  officer,  uud  declaring 
the  instrument  to  be  his  act  or  deed, 
and  desiring  the  same  to  bo  recorded  ns 
such.  The  certificate  of  the  officer  on 
the  instrument  that  such  a declaration 
has  been  made  to  him,  is  also  called  an 


acknowledgment.  The  acknowledgment 
is  indispensable  belbre  the  instrument 
can  lie  put  upon  record. 

2.  — Below  will  lie  found  the  low  of 
the  several  states  relating  to  the  officer 
liefore  whom  the  acknowledgment  must 
!>c  made.  Justice  requires  that  credit 
should  be  here  given  for  the  valuable 
information  which  has  been  derived  on 
this  subject  from  Mr.  Hilliard’s  Abridg- 
ment of  the  American  Law  of  Real  Pro- 
perty, and  from  Griffith’s  Register. 
Much  valuable  information  has  also  been 
received  on  this  subject  from  the  corres- 
pondents of  the  author. 

3.  — Ahdxtma.  Before  one  of  the 

judges  of  the  superior  court,  or  any  ono 
of  the  justices  of  the  county  court.  Act 
of  March  3, 1803  ; or  before  any  one  of 
the  sujjerior  judges  or  justices  of  the 
quorum  of  the  territory  (state).  Act  of 
Dec.  12,  1812;  or  before  the  clerks  of 
the  circuit  and  county  courts,  within 
their  respective  counties.  Act  of  Nov. 
21,  1818;  or  any  two  justices  of  the 
peace.  Act  of  Dec.  17, 1810 ; or  clerks 
of  the  circuit  courts,  for  deeds  convey- 
ing lands  anywhere  in  the  state.  Act 
of  January  6,  1831  ; or  before  any  no- 
tary public,  Id.  sec.  2 ; or  l>cforc  one 
justice  of  the  peace.  Act  of  January  5, 
1830 ; or  before  the  clerks  of  the  county 
courts.  Act  of  Feb.  1,  1839.  Sere 
Aikin's  Dig.  88, 89,  90,91,  010;  Meek’s 
Suppl.  80. 

4.  — When  the  acknowledgment  is  out 
of  the  state,  in  one  of  the  United  States 
or  territories  thereof,  it  must  be  made 
before  the  chief  justice  or  any  associate 
judge  of  the  supreme  court  of  the 
United  States,  or  any  judge  or  justice  of 
the  superior  court  of  any  state  or  terri- 

I lory  in  the  Union.  Ailun’s  Dig.  89. 

f>. — W hen  it  is  made  out  of  the  United 
Suites,  it  may  be  made  before  and  certi- 
fied by  any  court  of  law,  mayor  or  other 
chief  magistrate  of  any  city,  borough  or 
corporation  of  the  kingdom,  state,  na- 
tion, or  colony,  where  it  is  made.  Act 
of  March  3,  1803. 

— When  a feme  covert  is  a grantor, 
the  officer  must  certify  that  she  was 
examined  “ separately  and  apart  from 
her  snid  husband,  and  that  on  such 
private  examination,  she  acknowledged 


ACK 


ACK 


53 


that  she  signed,  sealed  and  delivered  the 
deed  as  her  voluntary  act  and  deed, 
freely  and  without  any  threat,  fear,  or 
compulsion,  of  her  said  husband. 

7.  — Arkansas.  The  proof  or  acknow- 
ledgment of  every  deed  or  instrument  of 
writing  for  the  conveyance  of  real 
estate,  shall  be  taken  by  some  one  of 
the  following  courts  or  officers : 1.  When 
acknowledged  or  proven  within  this 
state,  before  the  supreme  court,  the  cir- 
cuit court,  or  either  of  the  judges  thereof, 
or  of  the  clerk  of  either  of  the  said 
courts,  or  before  the  county  court,  or 
the  judge  thereof,  or  before  any  justice 
of  the  peace  or  notary  public. 

8.  — 2.  When  acknowledged  or  proven 
without  this  state,  and  within  the  United 
States  or  their  territories,  before  any 
court  of  the  United  States,  or  of  any  state 
or  territory  having  a seal,  or  the  clerk  of 
any  such  court,  or  before  the  mayor  of 
any  city  or  town,  or  the  chief  officer 
of  any  city  or  town  having  a seal  of 
office. 

9.  — 3.  When  acknowledged  or  proven 
without  the  United  States,  before  any 
court  of  any  state,  kingdom  or  empire 
having  a seal,  or  any  mayor  or  chief 
officer  of  any  city  or  town  having  an 
official  seal,  or  before  any  officer  of  any 
foreign  country,  who,  by  the  laws  of 
such  country,  is  authorized  to  take  pro- 
Ixite  of  the  conveyance  of  real  estate  of 
his  own  country,  if  such  officer  1ms  by 
law  an  official  seal. 

10.  — The  conveyance  of  any  real 
estate  by  any  married  woman,  or  the 
relinquishment  of  her  dower  in  any  of 
her  husband’s  real  estate,  shall  be 
authenticated,  and  the  title  passed,  by 
such  married  woman  voluntarily  ap- 
pearing before  the  proper  court  or  officer, 
and,  in  the  absence  of  her  huband,  de- 
claring that  she  had  of  her  own  free 
will  executed  the  deed  or  instrument  in 
question,  or  that  she  had  signed  and 
sealed  the  relinquishment  of  dower  for 
the  purposes  therein  contained  and  set 
forth,  without  any  compulsion  or  undue 
influence  of  her  husband.  Act  of  Nov. 
30,  1837,  s.  13,  21,  Rev.  Slat.  190, 
191. 

11.  — In  cases  of  acknowledgment  or 
proof  of  deeds  or  conveyances  of  real 


estate  taken  w ithin  the  United  States  or 
territories  thereof,  when  taken  before 
a court  or  officer,  having  a seal  of  office, 
such  deed  or  conveyance  shall  be  attested 
under  such  seal  of  office ; and  if  such 
officer  have  no  seal  of  office,  then  under 
the  official  signature  of  such  officer. 
Idem,  s.  14,  Rev.  Stat.  190. 

12.  — In  all  cases  of  deeds  and  con- 
veyances proven  or  acknowledged  with- 
out the  United  States  or  their  territories, 
such  acknowledgment  or  proof  must  be 
attested  under  the  official  seal  of  the 
court,  or  officer  before  w hom  such  pro- 
bate is  had.  Idem.  s.  15. 

13.  — Every  court  or  officer  that  shall 
take  the  proof  or  acknowledgment  of 
any  deed  or  conveyance  of  real  estate, 
or  the  relinquishment  of  dower  of  any 
married  woman  in  any  conveyance  of 
the  estate  of  her  husband,  shall  grant  a 
certiticate  thereof,  and  cause  such  certi- 
ficate to  l*  endorsed  on  the  said  deed, 
instrument,  conveyance,  or  relinquish- 
ment of  dower,  which  certificate  shall 
be  signed  by  the  clerk  of  the  court  where 
the  probate  is  taken  in  court,  or  by  the 
officer  before  whom  the  same  is  taken 
and  scaled,  if  he  have  a seal  of  office. 
Idem.  s.  10. 

1 4 .  — Connecticut.  In  thus  state  deeds 
must  be  acknowledged  befbre  a judge  of 
the  supreme  or  district  court  of  the 
United  States,  or  the  supreme  or  superior 
court,  or  court  of  common  pleas  or 
county  court  of  this  state,  or  u notary 
public. 

15.  — When  the  acknowledgment  is 
made  in  another  state  or  territory  of  the 
United  States,  it  must  be  before  somo 
officer  or  commissioner  having  power  to 
take  acknowledgments  there. 

10. — When  made  out  of  the  United 
States  before  a resident  American  con- 
sul, n justice  of  the  peace,  or  notary 
public,  no  different  form  is  used,  and 
no  different  examination  of  a feme  covert 
from  others.  Sec  Act  of  1828;  Act  of 
1833;  1 Hill.  Ah.  c.  34,  s.  82. 

17.  — Delaware.  Before  the  supremo 
court,  or  the  court  of  common  pleas  of 
any  county,  or  a judge  of  either  court, 
or  the  chancellor,  or  two  j ustices  of  the 
peace  of  the  same  county. 

18.  — The  certificate  of  an  acknow- 
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ledgment  in  court  must  be  under  the 
seal  of  the  court. 

19.  — A ferae  covert  may  also  make 
her  acknowledgment  before  the  same 
officers,  who  arc  to  examine  her  sepa- 
rately from  her  husband. 

20.  — An  acknowledgment  out  of  the 
state,  may  be  made  before  a judge  ol 
any  court  of  the  United  States,  the  chan- 
cellor or  judge  of  a court  of  record,  ol 
the  said  court  itself,  or  the  chief  officer 
of  a city  or  borough,  the  certificate  to 
be  under  the  official  seal ; if  by  a judge,  ' 
the  seal  to  be  affixed  to  his  certificate, 
or  to  that  of  the  clerk  or  keeper  of  the 
seal.  Commissioners  ap|K>inted  in  other 
states  may  also  take  acknowledgments. 

2 Mill.  Ah.  441  ; Griff.  Reg.  h.  t. 

21.  — b'lorila.  Deeds  and  mortgages 
must  be  acknowledged  within  the  state 
before  the  officer  authorised  hv  law  to 
record  the  same,  or  before  some  judicial 
officers  of  this  state.  Out  of  tJic  state , 
but  within  some  other  state  or  territory 
of  the  United  States,  before  a commis- 
sioner of  Florida,  appointed  under  the 
act  passed  January  24, 1831;  and  where 
there  is  no  commissioner,  or  he  is  un- 
able to  attend,  before  the  chief  justice, 
judge,  presiding  judge,  or  president  of 
any  court  of  record  of  the  United  States 
or  of  any  state  or  territory  thereof  having 
a seal  and  a clerk  or  prothonotary.  The 
certificate  must  show,  first,  that  the 
acknowledgment  was  taken  within  the 
territorial  jurisdiction  of  the  officer ; se- 
condly, the  court  of  which  he  is  such 
officer.  And  it  must  be  accompanied 
by  the  certificate  of  the  clerk  or  pro-  ; 
thonotary  of  the  court  for  which  he  is 
judge,  justice  or  president,  under  the 
seal  of  said  court  that  lie  is  duly  ap- 
pointed and  authorised  ns  such.  Out 
of  the  United  States.  If  in  Europe,  or 
in  North  or  South  America,  before  any 
minister  plenipotentiary,  or  minister  ex- 
traordinary, or  any  charge  des  affaires, 
or  consul  of  the  United  States,  resident 
or  accredited  there.  If  in  any  part  of 
Great  Britain  and  Ireland,  or  the  domi- 
nions thereunto  belonging,  before  the 
consul  of  the  United  States,  resident  or 
accredited  therein,  or  before  the  mayor 
or  other  chief  magistrate  of  London, 
Bristol,  Liverpool,  Dublin  or  Edinburgh, 


the  certificate  to  be  under  the  hand  and 
seal  of  the  officer.  In  nnv  other  place 
out  of  the  United  States,  where  there  are 
no  public  minister,  consul  or  vice  consul, 
commercial  agent  or  vice  commercial 
agent  of  the  United  States,  before  two 
subscribing  witnessses  and  officers  of 
such  place,  and  the  identity  of  such 
civil  officer  and  credibility  shall  lie  certi- 
fied by  a consul  or  vice  consul  of  the 
United  States,  of  the  government  of 
which  such  place  is  a part 

22.  — The  certificate  of  acknowledg- 
ment of  a married  woman  must  state 
that  she  was  examined  opart  from  her 
husband,  that  she  executed  such  deeds, 
Arc.,  freely  and  without  any  fear  or 
compulsion  of  her  husband. 

23.  — Georgia.  Deeds  of  conveyance 
of  land  in  the  state  must  beexceutcd  in  the 
presence  of  two  witnesses,  and  proved  be- 
fore a justice  of  the  |>eace,  a justice  of  the 
inferior  court,  or  one  of  the  judges  of  the 
superior  courts.  If  executed  in  the  pre- 
sence of  one  witness  and  a magistrate, 
no  probate  is  required.  Prince’s  Dig. 
162;  1 Laws  of  Geo.  115. 

24.  — When  out  of  the  state,  in  the 
United  States,  they  may  be  proved  by 
affidavit  of  one  or  more  of  the  witnesses 
thereto,  before  any  governor,  chief  jus- 
tice, mayor,  or  other  justice,  of  either  of 
the  United  States,  and  certified  accord- 
ingly, and  transmitted  under  the  com- 
mon or  public  seal  of  the  state,  court, 
city  or  place,  where  the  same  is  tuken. 
The  affidavit  must  express  the  place  of 
the  affid ant's  uIkxIo.  Idem. 

25.  — There  is  no  state  law  directing 
how  the  acknowledgment  shall  be  made 
when  it  is  made  out  of  the  United  States. 

26.  — By  an  act  of  the  legislature  passed 
in  1826,  the  widow  is  barred  of  her 
dower  in  all  lands  of  her  deceased  hus- 
band, that  he  aliens  or  conveys  away 
during  the  coverture,  except  such  lands 
ns  he  acquired  by  his  intermarriage  with 
his  wife;  so  that  no  relinquishment  of 
the  wile  is  necessary,  unless  the.  lands 
came  to  her  husband  by  her.  Prince's 
Dig.  249;  4 Laws  of  Goo.  217.  The 
magistrate  should  certify  that  the  wife 

I did  declare  that  freely,  and  without  com- 
pulsion, she  signed,  sealed  and  delivered 
1 tlie  instrument  of  writing  between  the 
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parties  (naming  them),  and  that  she  (lid 
renounce  all  title  or  claim  to  dower,  that 
she  might  claim  or  be  entitled  to  after 
the  death  of  her  husband,  (naming  him). 

1 Laws  of  Geo.  112 ; Prince’s  Dig.  160. 

27.  — Indiana.  Before  the  recorder 
of  the  county  in  which  the  lands  may 
be  situate,  or  one  of  the  judges  of  the 
supreme  court  of  this  state,  or  before 
one  of  the  judges  of  the  circuit  court,  or 
some  justice  of  the  peace  of  the  county 
within  which  the  estate  may  be  situate, 
before  notaries  public,  or  before  probate 
judges.  Ind.  Rev.  Stnt.  c.  44,  s.  7 ; Id. 
ch.  74;  Act  of  Feb.  24,  1840. 

28.  — All  deeds  and  conveyances 
made  and  executed  by  any  person  with- 
out this  state  and  brought  hither  to  be 
recorded,  the  acknowledgment  having 
been  lawfully  made  before  any  judge  or 
justice  of  the  peace  of  the  proj»cr  county 
in  which  such  deed  may  have  been 
made  and  executed,  ami  certified  under 
the  seal  of  such  county  by  the  proper 
officer,  shall  be  valid  and  effectual  in 
law.  Rev.  Code,  c.  44,  s.  1 1 ; App. 
Jan.  24,  1831. 

29.  — When  acknowledged  by  a feme 
covert,  it  must  bo  certified  that  she  was 
examined  separate  and  apart  from  her 
husband ; that  the  full  contents  of  the 
deed  were  made  known  to  her : that  she 
did  then  and  there  declare  that  she  had, 
as  her  own  voluntary  act  and  deed, 
signed,  sealed  and  executed  the  said 
deed  of  her  own  free  will  and  nccord 
without  any  fear  or  compulsion  from 
her  said  husfwuid. 

30.  — Illinois.  Before  a judge  or  jus- 
tice of  the  supreme  or  district  courts  of 
the  United  States,  a commissioner  au- 
thorized to  take  acknowledgments,  a 
judge  or  justice  of  the  supreme,  superior 
or  district  court  of  any  of  the  United 
States  or  territories,  a justice  of  the 
|>cacc,  the  clerk  of  a court  of  record, 
mayor  of  a city,  or  notary  public ; the 
last  throe  shall  give  u certificate  under 
their  official  seal. 

31.  — The  certificate  must  state  that 
the  party  is  known  to  the  officer,  or  that 
his  identity  has  been  proved  by  a credi- 
ble witness,  naming  him.  When  the 
acknowledgment  is  taken  by  a justice 
of  the  peace  of  the  state,  residing  in  the 


county  where  the  lands  lie,  no  other 
certificate  is  required  than  his  own ; 
when  he  resides  in  another  county,  there 
shall  be  a certificate  of  the  clerk  of  the 
county  commissioners’  court  of  the  pro- 
per  county , under  seal,  to  his  official  ca- 
pacity. 

32.  — When  the  justice  of  the  peace 
taking  the  acknowledgment  resides  out 
of  the  state,  there  shall  be  added  to  the 
deed  a certificate  of  the  proper  clerk , 
that  the  person  officiating  is  a justice  of 
the  peace. 

33.  — The  deed  of  a feme  covert  is 
acknowledged  before  the  same  officers. 
The  certificate  must  state  that  she  is 
known  to  the  officer,  or  that  her  identity 
has  been  proved  by  a witness  who  must 
be  named ; that  the  officer  informed  her  of 
the  contents  of  the  deed ; that  she  was 
separately  examined  ; that  she  acknow- 
ledged the  execution  and  releaso  to  be 
made  freoly,  voluntarily,  and  without 
the  compulsion  of  her  husband. 

34.  — When  the  husband  and  wife  re- 
side in  the  state,  and  the  latter  is  over 
eighteen  years  of  age,  she  may  convey 
her  lands,  with  formalities  substantially 
the  same  us  those  used  in  a release  of 
dower;  she  acknowledges  the  instru- 
ment to  Ijc  her  act  and  deed , and  that 
she  docs  not.  u ish  to  retract. 

35.  — When  she  resides  out  of  the 
state,  if  over  eighteen,  she  may  join  her 
husband  in  any  writing  relating  to  lands 
in  the  state,  in  which  case  her  acknow- 
ledgment is  the  same  as  if  she  were  a 
feme  sole.  111.  Rev.  L.  135-8;  2 Hill, 
Ab.  455,  6. 

36.  — Kentucky.  Acknowledgments 
taken  in  the  state  must  be  before  the 
clerk  of  a county  court,  clerk  of  the 
general  court,  or  clerk  of  the  court  of 
appeals.  4 Lilt.  L.  of  K.  165;  or 
before  two  justices  of  the  peace,  1 Litt. 
L.  of  K.  152;  or  before  the  mayor  of 
the  city  of  Louisville.  Acts  of  1828, 
p.  219,  s.  12. 

37.  — When  in  another  state  or  terri- 
tory of  the  United  States,  before  two 
justices  of  the  jicace,  1 Litt.  L.  of  K. 
152  ; or  before  any  court  of  luw,  mayor, 
or  other  chief  magistrate  of  any  city, 
town,  or  corporation  of  the  county  where 
the  grantors  dwell,  Id.  567 ; or  before 
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any  justice  or  judge  of  n superior  or  in- 
ferior court  of  law.  Acts  of  1831,  p. 
128. 

38.  — When  made  out  of  the  United 
States,  before  a mayor  of  a city,  or 
consul  of  the  U.  S.  residing  there,  or 
before  the  chief  magistrate  of  such  state 
or  country,  to  be  authenticated  in  the 
usual  manner  such  officers  authenticate 
their  official  acts.  Acts  of  1831 , p.  128, 

s.  5. 

39.  — When  a feme  covert  acknow- 
ledges the  deed,  the  certificate  must  state 
that  she  was  examined  by  the  officer 
separate  and  apart  from  her  husband, 
that  she  declared  that  she  did  freely  and 
willingly  seal  and  deliver  the  said  wri- 
ting, and  wishes  not  to  retract  it,  anil 
acknowledged  the  said  writing  again 
shown  and  explained  to  her,  to  be  her 
act  and  deed,  and  consents  that  the 
same  may  be  recorded. 

40.  — Maine.  Before  a justice  of  the 
peace  in  this  state,  or  any  justice  of  the 
j)eace,  magistrate,  or  notary  public, 
within  the  United  States,  or  any  com- 
missioner appointed  for  that  purpose  by 
the  governor  of  this  state,  or  before  any 
minister  or  consul  of  the  United  States, 
or  notary  public  in  any  foreign  country. 
Rev.  St.  t.  7,  c.  91,  § 7 ; 6 Pick.  80. 

41.  — No  peculiar  form  for  the  certifi- 
cate of  acknowledgment  is  prescribed  ; 
it  is  required  that  the  husband  join  in  i 
the  deed.  “ The  joint  deed  of  husband 
and  wife  shall  be  ctFcctunl  to  convey  her 
real  estate,  but  not  to  bind  her  to  any 
covenant  or  estoppel  therein.”  Rev.  St. 

t.  7,  c.  91,  § 5. 

42.  — Maryland.  Before  two  justices 
of  the  pence  of  the  county  where  the 
lands  lie,  or  where  the  grantor  lives,  or 
a judge  of  the  county  court  of  the  former 
county,  or  mayor  of  Annapolis  for  Anne 
Arundel  county;  when  the  acknowledg- 
ment is  made  in  another  county  than 
that  in  which  the  lands  are  situated,  and 
in  which  the  party  lives,  the  clerk  of  the 
court  must  certify  under  the  court  seal, 
the  official  capacity  of  the  acting  jus- 
tices or  judge. 

43.  — When  the  grantor  resides  out  of 
the  state,  a commission  issues  on  appli- 
cation of  the  purchaser,  and  with  the 
written  consent  of  the  grantor,  from  the 


clerk  of  the  county  court  where  the 
land  lies,  to  two  or  more  commissioners 
at  the  grantee’s  residence;  any  two  of 
whom  may  take  the  acknowledgment, 
and  shall  certify  it  under  seal,  and  re- 
turn the  commission  to  be  recorded  with 
the  deed  ; or  the  grantor  may  empower 
an  attorney  in  the  state  to  acknowledge 
for  him,  the  power  to  be  incorporated  in 
the  deed,  or  annexed  to  it,  and  proved 
by  a subscribing  witness  before  the 
county  court,  or  two  justices  of  the 
peace  where  the  land  lies,  or  a district 
judge,  or  the  governor,  or  a mayor,  no- 
tary  public,  court  or  judge  thereof,  of 
the*  place  where  it  is  executed ; in  each 
case  the  certificate  to  l>c  under  an 
official  seal.  By  the  acts  of  1825,  c. 
58,  and  1830,  c.  164,  the  acknowlcdg- 
ment  in  another  state  may  be  before  a 
judge  of  the  U.  S.  or  a judge  of  a court 
of  record  of  the  state  and  county  where 
the  grantor  may  be,  the  clerk  to  certify 
under  seal  the  official  character  of  the 
magistrate. 

44.  — By  the  act  of  1037,  c.  97,  com- 
rnissioners  may  be  api>ointcd  by  author- 
ity of  the  state,  who  shall  reside  in  the 
other  states  or  territories  of  the  United 
States,  who  shall  be  authorised  to  take 
acknowledgment  of  deeds.  The  act  of 
1831,  c.  205,  requires  that  the  officer 
shall  certify  his  knowledge  of  the  parties. 

45.  — The  acknowledgment  of  a feme 
covert  must  be  made  separate  and  apart 
from  her  husband.  2 Hill.  Ah.  442 ; 
Griff.  Reg.  h.  t.  See,  also,  7 Gill  & J. 
480;  2 Gill  & J.  173;  0 Harr.  & J. 
330;  3 Harr.  & J.  371 ; 1 Ilarr.  & J. 

1 178;  4 Harr.  & M‘II.222. 

40. — Massac h a setts.  Before  ft  justice 
of  the  peace  or  magistrate  out  of  the  state. 
Held  an  American  consul  at  a foreign 
port  was  a magistrate.  13  Pick.  R.  523. 
An  acknowledgment  by  one  of  two 
grantors  has  been  held  sufficient  to 
authorise  the  registration  of  a deed ; and 
a wife  need  not,  therefore,  acknowledge 
the  conveyance  when  she  joins  with  her 
husband.  2 Hill.  Ah.  c.  34,  s.  45. 

47. — Michigan.  Before  a judge  of  a 
, court  of  record,  notary  public,  justice  of 
the  peace,  or  master  in  chancery ; and 
in  case  of  the  death  of  the  grantor,  or 
his  departure  from  the  state,  it  may  bo 
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proved  by  one  of  the  subscribing  wit- 
nesses before  any  court  of  record  in  the 
state.  Rev.  St.  208 ; Laws  of  1840,  p. 
160. 

48.  — When  the  deed  is  acknowledged 
out  of  the  state  of  Michigan,  in  the  Uni- 
ted States,  or  any  of  the  territories  of 
the  U.  S.,  it  is  to  lie  acknowledged  ac- 
cording to  the  laws  of  such  state  or  ter- 
ritory, with  a certificate  of  the  proper 
county  clerk,  under  his  seal  of  office, 
that  such  deed  is  executed  according  to 
the  laws  of  such  state  or  territory,  at- 
tached thereto. 

49.  — When  acknowledged  in  a foreign 
country,  it  may  be  executed  according 
to  the  laws  of  such  foreign  country,  but 
it  must  in  such  case  be  acknowledged 
before  a minister  plenipotentiary,  consul, 
or  charge  des  alia  ires  of  the  United 
States,  and  the  acknowledgment  must 
be  certified  by  the  officer  before  whom 
the  same  was  taken.  Laws  of  1840,  p. 
16G,  sec.  2 and  3. 

50.  — When  the  acknowledgment  is 
made  by  a feme  covert,  the  certificate 
must  suite  that  on  a private  examination 
of  such  feme  covert,  separate  and  apart 
from  her  husband,  she  acknowledged 
that  she  executed  the  deed  without  fear 
or  compulsion  from  any  one.  Laws  of 
1840,  |>.  107,  see.  4. 

51.  — Mississippi . When  in  the  state, 
the  deeds  may  be  acknowledged,  or 
proved  by  one  or  more  of  the  subscribing 
witnesses  to  them,  before  any  judge  of 
the  high  court  of  errors  and  npj>cals,  or 
a judge  of  the  circuit  courts,  or  judge  of 
probate,  and  certified  by  such  judge ; or 
before  any  notary  public,  or  clerk  of 
any  court  of  record  in  this  state,  and 
certified  by  such  noUiry  or  clerk  under 
the  seal  of  his  office.  I low.  & 1 Intel), 
c.  34  s.  99,  p.  368,  Law  of  1833;  or 
before  any  justice  of  that  county,  where 
the  land,  or  any  part  thereof,  is  situated, 
lb.  p.  343,  s.  1,  Law  of  1822  ; or  l>cforc 
any  member  of  the  board  of  police,  in 
his  respective  county,  lb.  p.  445,  c.  38. 
s.  50,  Law  of  1838. 

52.  — When  in  another  state  or  terri- 
tory of  the  United  States,  such  deeds 
must  be  acknowledged,  or  proved  as 
aforesaid,  before  a judge  of  the  supreme 
court  or  of  the  district  courts  of  the  Uni- 
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ted  States,  or  before  any  judge  of  the 
supreme  or  superior  court  of  any  state 
or  territory  in  the  Union.  Ilow.  & Hutch. 
346,  c.  34,  s.  13,  Law  of  1832;  or  be- 
fore and  certified  by  any  judge  of  any 
inferior  or  county  court  of  record,  or 
before  any  justice  of  the  peace  of  the 
state  or  territory  and  county,  wherein 
such  person  or  witness  or  witnesses  may 
then  be  or  reside,  and  authenticated  by 
the  certificate  of  the  clerk  or  register  of 
the  superior  county  or  circuit  court  of 
such  county,  with  a seal  of  his  office 
thereto  affixed ; or  if  taken  before  or 
certified  by  a justice  of  the  peace,  shall 
be  authenticated  by  the  certificate  of 
either  the  clerk  of  the  said  inferior  or 
county  court  of  record  of  such  county, 
with  the  seal  of  his  office  thereto  affixed. 
Laws  of  Mississippi,  Jan.  27,  1841,  p. 
132. 

53.  — When  out  of  the  United  Stutos, 
such  acknowledgment,  or  proof  as  afore- 
said, must  Ik>  made  Ik- fore  any  court  of 
law,  or  mayor,  or  other  chief  magistrate 
of  any  city,  borough  or  corporation  of 
such  foreign  kingdom,  state,  nation,  or 
colony,  in  which  the  said  parties  or 
witnesses  reside  ; certified  by  the  court, 
mayor,  or  chief  magistrate,  in  a manner 
such  acts  are  usually  authenticated  by 
him.  How.  & Hutch.  346  c.  34,  s.  14, 
Law  of  1822. 

54.  — When  made  by  a feme  covert, the 
certificate  must  stale  that  she  made  pre- 
vious acknowledgment,  on  a private 
examination,  apart  from  her  husband, 
before  the  proper  officer,  that  she  seal- 
ed and  delivered  the  same  as  her  act 
and  deed,  freely,  without  any  fear, 
threat  or  compulsion  of  her  husband. 
How.  & Hutch.  347,  c.  34,  s.  19,  Law 
1822. 

55.  — Missouri.  In  the  state  before 
some  court  having  a seal,  or  some  judge, 
justice  or  clerk  thereof,  or  a justice  of  the 
peace  in  the  county  where  the  land  lies. 
Rev.  Code,  1835,  ^ 8,  cl.  p.  120. 

56.  — Outof  the  state  and  in  the  United 
States,  before  any  court  of  the  United 
States,  or  of  any  state  or  territory,  hav- 
ing a seal,  or  the  clerk  thereof.  Id.  cl. 
o 

57.  — Out  of  the  United  States,  before 
any  court  of  any  state,  kingdom  or  cm- 
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pire  having  a seal,  or  the  mayor  of  any 
city  having  an  official  seal. 

58.  — Every  court  or  officer  taking  the 
acknowledgment  of  such  instrument  or 
relinquishment  of  dower  or  the  deed  of 
the  wife  of  the  husband’s  land,  shall  en- 
dorse a certificate  thereof  upon  the  instru- 
ment ; when  made  be  loro  a court,  the 
certificate  shall  be  under  its  seal ; if  by 
a clerk  under  his  hand  and  the  seal  of 
the  court;  when  before  an  officer  having 
an  official  seal,  under  his  hand  and  seal; 
when  by  an  officer  having  no  seal  under 
his  hand.  The  certificate  must  state  ; 
that  the  party  was  personally  known  to 
the  judge  or  other  officer  ns  the  signer,  or 
proved  to  be  such  by  two  credible  wit- 
nesses. Misso.  St.  120 — 122 ; 2 Ilill. 
Ab.  453 ; Griff*,  h.  t. 

59.  — When  the  acknowledgment  is 
made  by  a feme  covert,  releasing  her 
dower,  the  certificate  must  state  that 
she  is  personally  known  to  one  judge  of 
the  court,  or  the  officer  before  whom  the 
deed  is  acknowledged,  or  that  her  iden- 
tity was  proved  by  two  credible  witness- 
es ; it  must  also  state  thnt  she  was  in- 
formed of  the  contents  of  the  deed ; thnt 
it  was  acknowledged  separate  and  apart 
from  her  husband  ; that  she  releases  her 
dower  freely  without  compulsion  or 
under  influence  of  her  husband.  Ib. 
In  the  conveyance  of  her  own  lands,  the 
acknowledgment  may  be  made  before 
any  court  authorised  to  take  acknowl- 
edgments. It  must  be  done  as  in  the 
cases  of  release  of  dower,  and  have  a 
similar  certificate,  lb. 

00. — Neic  Hampshire.  lie  fore  a justice 
of  the  pence  or  notary  public ; and  the  ac- 
knowledgment of  a deed  before  a notary 
public,  in  an  another  state  is  good. 
2 N.  11.  Hep.  420;  2 Hill.  Ab.  c.  34, 
r.  61. 

Gl. — Nctr  Jersey.  In  the  state,  before 
the  chancellor,  a justice  of  the  supreme 
court  of  this  stute,  a master  in  chancery, 
or  a judge  of  any  inferior  court  of  com- 
inon  pleas,  whether  in  the  same  or  a 
different  county.  Rev.  Laws,  458,  Act 
of  June  7,  1799 ; or  before  a commis- 
sioner for  taking  the  acknowledgments 
or  proofs  of  deeds,  two  of  whom  are  ap- 
pointed by  the  legislature  in  each  town- 
ship, who  arc  authorised  to  take  ac- 


knowledgments or  proof  of  deeds  in  any 
part  of  the  state.  Rev.  Law  s,  7 48,  Act 
of  June,  5,  1820. 

62. — In  another  state  or  territory  of 
the  United  States,  before  n judge  of  the 
supreme  court  of  the  United  States,  or 
a district  judge  of  the  United  States,  or 
any  judge  or  justice  of  the  supreme  or 
superior  court  of  any  state  in  the  Union, 
Rev.  Law's,  459,  net  of  June  7,  1799; 
or  before  any  mayor  or  other  chief 
magistrate  of  any  city  in  any  other 
state  or  territory  of  the  U.  S.,  and  duly 
certified  under  the  seal  of  such  city,  or 
before  a judge  of  unv  sujicrior  court,  or 
court  of  common  pleas  of  any  state  or 
territory ; when  taken  before  a judge  of 
a court  of  common  pleas,  it  must  be  uc- 
companied  by  a certificate  under  tl»e 
great  seal  of  the  state,  or  the  seal  of  the 
county  court  in  which  it  is  made,  that 
he  is  such  officer.  Rev.  Law's,  747,  act 
of  June  5,  1820;  or  before  a eommis- 
sioner  appointed  by  the  governor,  who 
reside  in  such  state.  I larr.  Comp.  158, 
act  of  December  27,  1820  ; two  of  whom 

( may  be  appointed  for  each  of  the  States 
of  New  York  and  Pennsylvania.  El- 
mer’s Dig.  Act  of  Nov.  3,  1836. 

63.  — When  made  out  of  the  United 
States,  the  acknowledgment  must  be  be- 

I fore  any  court  of  law,  or  mayor,  or 
| other  magistrate  of  any  city,  borough  or 
corporation  of  a foreign  kingdom,  state, 
nation  or  colony,  in  which  the  party  or 
bis  witnesses  reside,  certified  by  the  said 
court,  mayor,  or  chief  magistrate,  in  the 
i manner  in  which  such  acts  are  usually 
authenticated  by  him.  Rev.  Laws,  459, 
l act  of  June  7,  1799.  The  certificate  in 
all  cases  must  state  that  the  officer  who 
makes  it,  first  made  know  n the  contents 
of  the  deed  to  the  person  making  the 
acknowledgment,  and  that  he  was  satis- 
fied such  person  was  the  grantor  men- 
tioned in  the  deed.  Rev.  Laws,  749, 
act  of  June  5,  1820. 

04. — When  the  acknowledgment  is 
made  by  a feme  covert,  the  certificate 
must  state  that  on  n private  examina- 
tion, apart  from  her  husband,  before  a 
proper  officer  (ut  supra),  she  acknow- 
ledged that  she  signed,  scaled,  and  dc- 
live  red  the  deed,  as  her  voluntary  act 
und  deed,  freely,  without  any  fear. 
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threats  or  compulsion  of  her  husband. 
Rev.  Laws,  459,  act  of  June  7,  1799. 

G5. — New  York.  Before  the  chan- 
cellor or  justice  of  the  supreme  court, 
circuit  judge,  supreme  court  commis- 
sioner, judge  of  the  county  court,  mayor 
or  recorder  of  a city,  or  commissioner 
of  deeds ; a county  judge  or  commis- 
sioner of  deeds  for  a city  or  county,  not 
to  act  out  of  the  same. 

09. — When  the  party  resides  in 
another  state,  before  a judge  of  the 
United  States,  or  a judge  or  justice  of 
the  supreme,  superior  or  circuit  court  of 
any  state  or  territory  of  the  United 
States,  within  his  own  jurisdiction.  By 
a statute  passed  in  1840,  clmp.  290,  the 
governor  is  authorised  to  appoint  com- 
missioners in  other  states,  to  take  the 
acknowledgment  and  proof  of  deeds  and 
other  instruments. 

07. — When  the  party  is  in  Europe 
or  other  parts  of  America,  before  a resi- 
dent minister  or  charge  des  affiiires  of 
the  United  States;  in  France, before  the 
United  States’  consul  at  Paris;  in  Rus- 
sia, before  the  same  officer  at  St.  Peters- 
burg; in  the  British  dominions,  before 
the  Lord  Mayor  of  London,  the  chief 
magistrate  of  Dublin,  Edinburgh  or 
Liverpool,  or  the  United  States’  consul 
at  London.  The  certificate  to  be  under 
the  hand  and  official  seal  of  such  officer. 
It  may  also  be  made  beibrc  any  person 
specially  authorised  by  the  court  of 
chancery  of  this  state. 

98.  — The  officer  must  in  all  cases  be 
satisfied  of  the  identity  of  the  party, 
either  from  his  own  knowledge  or  from 
the  oath  or  affirmation  of  a witness,  who 
is  to  be  named  in  the  certificate. 

99.  — A feme  covert  must  be  privately 
examined  ; but  if  out  of  the  suite  this  is 
unnecessary.  2 Hill.  Ab.  434;  Gritf. 
Reg.  h.  t. 

70. — By  the  act  passed  April  7, 1848, 
it  is  provided,  that : — 

§ 1. — The  proof  or  acknowledgment 
of  any  deed  or  other  written  instrument 
required  to  be  proved  or  acknowledged, 
in  order  to  entitle  the  same  to  be  re- 
corded, or  read  in  evidence,  when  made 
by  any  person  residing  out  of  this  state, 
and  within  any  other  state  or  territory 
of  the  United  States  may  be  made  before 


any  officer  of  such  state  or  territory, 
authorised  by  the  laws  thereof  to  take 
the  proof  and  acknowledgment  of  deeds; 
and  w hen  so  taken  and  certified  as  herein 
provided,  shall  lx?  entitled  to  be  recorded 
in  any  county  in  this  state,  and  may  be 
read  in  evidence  in  any  court  in  this 
state,  in  the  same  manner  and  with  like 
effect,  as  proofs  and  acknowledgments 
taken  before  any  of  the  officers  now 
authorised  by  law  to  take  such  proofs 
and  acknowledgments : Provided  t hat  no 
such  acknowledgment  shall  be  valid  un- 
less the  officer  taking  the  samo  shall 
know'  or  have  satisfactory  evidence 
that  the  person  making  such  acknow- 
ledgment is  the  individual  described  in 
and  who  executed  the  said  deed  or  in- 
strument. 

71.  — $ 2.  To  entitle  any  conveyance 
orothor  written  instrument  acknow  ledged 
or  proved  under  the  preceding  section, 
to  be  read  in  evidence  or  recorded  in 
this  state,  there  shall  lx;  subjoined  to  the 
certificate  of  proof  or  acknowledgment, 
signed  by  such  officer,  a certificate  under 
the  name  and  official  seal  of  the  clerk  or 
register  of  the  county  in  which  such 
officer  resides,  specifying  that  such  offi- 
cer w'as  at  the  time  of  taking  such  proof 
or  acknowledgment,  duly  authorised  to 
take  the  same,  and  that  such  clerk  or 
register  is  well  acquainted  with  the  hand 
writing  of  such  officer,  and  verily  be- 
lieves that  the  signature  to  said  certificate 
of  proof  and  acknowledgment  is  genuine. 

72.  — North  Carolina.  Tin;  acknow- 
ledgment or  proof  of  deeds  for  the  con- 
veyance of  lands,  when  taken  or  made 
in  the  state,  must  be  “ before  one  of  the 
judges  of  the  supreme  court,  or  superior 
court,  or  in  the  court  of  the  county  where 
the  land  licth.”  1 Rev.Stat.  c.  37,  s.  1. 

7.3.— When  in  another  state  or  terri- 
tory of  the  United  States,  or  the  Dis- 
trict of  Columbia,  the  deed  must  be 
acknowledged,  or  proved,  before  some 
| one  of  the  judges  of  the  superior  courts 
j of  law',  or  circuit  courts  of  law  of 
superior  jurisdiction,  within  the  said 
state,  Are.,  with  a certificate  of  the  gover- 
nor of  the  said  state  or  territory  or  of 
the  secretary  of  state  of  the  ’United 
States,  when  in  the  District  of  Columbia, 
of  the  official  character  of  the  judge ; or 
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before  a commissioner  appointed  by  the 
governor  of  this  state  according  to  law. 

1 Rev.  Stat.  c.  37,  s.  5. 

74.  — When  out  of  the  United  States, 
the  deeds  must  be  acknowledged,  or 
proved,  before  the  chief  magistrate  of 
some  city,  town,  or  corporation  of  the 
said  countries  where  the  said  deeds  were 
executed  ; or  before  some  ambassador, 
public  minister,  consul,  or  commercial 
agent,  with  proper  certificates  under 
their  official  seals.  1 Rev.  Stat.  c.  37, 
s.  6 and  7 ; or  before  a commissioner 
in  such  foreign  country,  under  a com- 
mission from  the  county  court  where 
the  land  lioth.  See.  8. 

75.  — When  acknowledged  by  a feme 
covert,  the  certificate  must  state  that  she 
was  privily  examined  by  the  proper 
officer,  that  she  acknowledged  the  due 
execution  of  the  deed,  and  declared  that 
she  executed  the  same  freely,  volun- 
tarily, and  without  the  fear  or  compul- 
sion of  her  said  husband,  or  any  other 
person,  and  that  she  then  assented 
thereto.  When  she  is  resident  of  another 
county,  or  so  infirm  that  she  cannot 
travel  to  the  judge,  or  county  court,  the 
deed  may  lx*  acknowledged  bv  the  hus- 
band, or  proved  by  witnesses,  and  a 
commission  in  a prase ribed  form  may 
be  issued  for  taking  the  examination  of  j 
the  wife.  I Rev,  Stat.  c.  37,  s.  6,  8,  9, 
10,  11,  13,  and  14. 

76.  — Ohio.  In  the  state,  deeds  and  I 
other  instruments  affecting  lands  must 
be  acknowledged  before  a judge  of  the 
supreme  court,  a judge  of  the  court  of  i 
common  pleas,  a justice  of  the  |>ence, 
notary  public,  mayor,  or  other  presiding  , 
officer  of  an  incor|>oratod  town  or  city.  ' 
Ohio  Stat.  vol.  29,  p.  346,  act  of  Fei>-  1 
ruary  22,  1831,  which  went  in  force, 
Juno  1,  1831,  Swan’s  Coll.  L.  266,  s.  1 . 

77.  — When  made  out  of  the  state,  ! 
whether  in  another  state  or  territory,  or  I 
out  of  the  U.  S.,  they  must  be  acknow- 


ledged, or  proved,  according  to  the  laws 
of  the  state,  territory  or  country,  where 
they  are  executed,  or  according  to  tin 
laws  of  the  state  of  Ohio.  Swan’s  Coll. 
L.  265,  s.  5. 

78. — When  made  by  a feme  covert, 
the  certificate  must  state  that  she  was 
examined  by  the  officer,  scjtaratc  and 


apart  from  her  husband,  and  the  con- 
tents of  the  said  deed  were  fully  made 
known  to  her;  that  she  did  declare,  upon 
sueh  separate  examination  that  she  did 
voluntarily  sign,  seal,  and  acknowledge 
the  same,  and  that  she  is  still  satisfied 
therewith. 

79.  — Pennsylvania . Before  a judge 
of  the  supreme  court,  the  courts  of 
common  pleas,  the  district  courts,  or  be- 
fore any  mayor  or  alderman,  or  justice 
of  the  peace  of  the  commonwealth,  or 
before  the  recorder  of  the  city  of  Phila- 
delphia. 

80.  — When  made  out  of  the  state, 
and  within  the  United  States,  the 
acknowledgment  may  be  before  one  of 
the  judges  of  the  supreme  or  district 
courts  of  the  United  States,  or  before 
any  one  of  the  judges  or  justices  of  the 
supreme  or  superior  courts,  or  courts 
of  common  pleas  of  any  state  or  terri- 
tory within  the  United  States ; and  so 
certified  under  the  hand  of  tin?  said 


judge,  and  the  seal  of  the  court.  Com- 
missioners  appointed  by  the  governor, 
residing  in  either  of  the  United  States  or 
ol  the  District  of  Columbia,  are  also 
authorised  to  take  acknowledgment  of 
deeds. 

81. — When  made  out  of  the  United 
States,  the?  acknowledgment  may  be 
before  any  consul  or  vice-consul  of  the 
United  States,  duly  appointed  for  and 
exercising  consular  functions  in  the 
state,  kingdom,  country  or  place  where 
such  an  ac  knowledgment  may  be  made, 
and  certified  under  the  public  or  olficial 
seal  of  such  consul  or  vice-consul  of  the 
Lnitcd  States.  Act  of  January  16, 
1827.  By  the  act  May  27th,  1715,  s. 
4,  deeds  made  out  of  the  province  [state] 
may  be  proved  by  the  oath  or  solemn 
affirmation  of  one  or  more  of  the  wit- 
nesses thereunto,  before  one  or  mora  of 
tin*  justices  of  the  peace  of  this  province 
[state],  or  before  any  mayor  or  chief 
magistrate  or  officer  of  the’ cities,  towns 
oi  places,  where  such  deed  or  convey- 
ances are  so  proved.  The  proof  must 
be  certified  by  the  officer  under  the 
common  or  public  seal  of  the  cities, 
towns,  or  plnoos  where  such  convey- 
ances  arc  so  proved.  But  bv  construe 
tion  it  is  now  established  that  a deed 
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acknoitledged  before  such  officer  is  va- 
lid, although  the  act  declares  it  shall  be 
proved,  i Pet.  R.  433. 

82.  — The  certificate  of  the  acknow- 
ledgment of  a feme  covert  must  state, 
1,  that  she  is  of  full  age;  2,  that  the 
contents  of  the  instrument  have  been 
made  known  to  her;  3,  that  she  has 
been  examined  separate  and  apart  from 
her  husband ; and,  4,  that  she  executed 
the  deed  of  her  own  free  will  and  ac- 
cord, without  any  coercion  or  compul- 
sion of  her  husband.  It  is  the  constant 
practice  of  making  the  certificate  under 
seal,  though  if  it  be  merely  under  the 
hand  of  the  officer,  it  will  be  sufficient. 
Act  of  Feb.  It),  1835. 

83.  — By  the  act  of  the  16th  day  of 
April,  1840,  entitled  “An  act  incorpo- 
rating the  Ebenczcr  Methodist  Episcopal 
congregation  for  the  borough  of  Read- 
ing, and  for  other  purposes,”  Pamph. 
Laws,  357,  861,  it  is  provided  by  § 15, 
“ That  any  and  every  grant,  bargain 
and  sale,  release,  or  other  deed  of  con- 
veyance or  assurance  of  any  lands, 
tenements,  or  hereditaments  in  this  com- 
monwealth, heretofore  bona  fide  made, 
executed  and  delivered  by  husband  and 
wife  within  any  other  of  the  United 
States,  where  the  acknowledgment  of 
the  execution  thereof  has  been  taken, 
and  certified  by  any  officer  or  officers 
in  any  of  the  states  where  made  and 
executed,  who  wns,  or  were  authorized 
by  the  laws  of  such  state  to  take  and 
certify  the  acknowledgment  of  deeds  of 
conveyance  of  lands  therein,  shall  be 
deemed  and  adjudged  to  be  ns  good, 
valid  and  effectual  in  law  for  transfer- 
ring, passing  and  conveying  the  estate, 
right,  title  and  interest  of  such  husband 
and  wife  of,  in,  and  to  the  lands,  tene- 
ments and  hereditaments  therein  men- 
tioned, and  be  in  like  manner  entitled  to 
be  recorded,  as  if  the  acknowledgment 
of  the  execution  of  the  same  deed  had 
been  in  the  same  and  like  way,  manner 
and  form  taken  and  certified  by  any 
judge,  alderman,  or  justice  of  the  peace, 
of  and  within  this  commonwealth.  § 16, 
That  no  grant,  bargain  und  sale,  feoff- 
ment, deed  of  conveyance,  lease,  re- 
lease, assignment,  or  other  assurance  of 
any  lands,  tenements  and  hereditaments 


whatsoever,  heretofore  bona  fulc  made 
and  executed  by  husband  and  wife,  and 
acknowledged  by  them  before  some 
judge,  justice  of  the  peace,  alderman,  or 
other  officer  authorized  by  law,  within 
this  state,  or  an  officer  in  one  of  the 
United  States,  to  take  such  acknow- 
ledgment, or  which  may  lx*.  so  made, 
executed  and  acknowledged  as  aforesaid, 
before  the  first  day  of  January  next, 
shall  be  deemed,  held  or  adjudged,  inva- 
lid or  defective,  or  insufficient  in  law,  or 
avoided  or  prejudiced,  by  reason  of  any 
informality  or  omission  in  setting  forth 
the  particulars  of  the  acknowledgment 
made  before  such  officer,  as  aforesaid,  in 
the  certificate  thereof,  but  all  and  every 
such  grant,  bargain  and  sale,  feoffment, 
deed  of  conveyance,  lease,  release,  as- 
signment or  other  assurance  so  made, 
executed  and  acknowledged  as  afore- 
said, shall  be  as  good,  valid  and  effec- 
tual in  law  for  transferring,  passing  and 
conveying  the  estate,  right,  title  and  in- 
terest of  such  husband  and  wife  of,  in, 
and  to  the  lands,  tenements  and  heredi- 
taments mentioned  in  the  same,  as  if  all 
the  requisites  and  particulars  of  such 
acknowledgment  mentioned  in  the  act, 
entitled  an  act  for  the  better  confirma- 
tion of  the  estates  of  persons  holding  or 
claiming  under  feme  coverts , and  fores- 
tnblishing  a mode  by  which  husband 
and  wife  may  hereafter  convey  their  es- 
tates, passed  the  twenty-fourth  day  of 
February,  one  thousand  seven  hundred 
and  seventy,  were  particularly  set  forth 
in  the  certificate  thereof,  or  appeared 
upon  the  face  of  the  same.” 

84. — By  the  act  of  the  3d  day  of 
April,  1840,  Pamph.  L.  233,  it  is  enact- 
ed, “ that  where  any  deed,  conveyance, 
or  other  instrument  of  writing  1ms  been 
or  shall  be  made  and  executed,  cither 
within  or  out  of  this  state,  ami  the  ac- 
knowledgment or  proof  thereof,  duly 
certified,  by  any  officer  under  seal,  ac- 
cording to  the  existing  laws  of  this  com- 
monwealth, for  the  purpose  of  being  re- 
corded therein,  such  certificate  shall  Iks 
deemed  prinm  facie  evidence  of  such 
execution  and  acknowledgment,  or  proof, 
without  requiring  proof  of  the  said  seal, 
as  fully,  to  all  intents  and  purposes,  and 
with  the  same  effect  only,  os  if  the  same 
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liad  been  so  acknowledged  or  proved 
before  any  judge,  justice  of  the  peace, 
or  alderman  within  this  commonwealth.” 

65. — The  act  relating  to  executions 
and  for  other  purposes,  passed  16th 
April,  1840,  Pamph.  L.  412,  enacts,  § 
7,  “that  the  recorders  of  deeds  should 
have  authority  to  take  the  acknowledg- 
ment and  proof  of  the  execution  of  any 
deed,  mortgage,  or  otlior  conveyance  of 
any  lands,  tenements,  or  hereditaments 
lying  or  being  in  the  county,  for  which 
they  are  respectively  appointed  as  re- 
corders of  deeds,  or  within  every  city, 
district,  or  part  thereof,  or  for  any  con- 
tract, letter  of  attorney,  or  any  other 
writing,  under  seal,  to  be  used  or  re- 
corded within  their  respective  counties ; 
and  such  acknowledgment  or  proof, 
taken  or  made  in  the  manner  directed 
by  the  laws  of  this  state,  and  certified 
by  the  said  recorder,  under  his  hand 
and  seal  of  office;  which  certificate 
shall  be?  endorsed  or  annexed  to  said 
deed  or  instrument  aforesaid,  shall  have 
the  same  force  and  effect,  and  be  as 
good  and  available  in  law,  for  all  pur- 
poses, as  if  the  same  had  been  made  or 
taken  before  any  judge  of  the  supremo 
court,  or  president  or  associate  judge  of 
any  of  the  courts  of  common  pleas 
within  this  commonwealth.” 

86.  — Rhode  Island.  Before  any  se- 
nator, judge,  justice  of  the  peace,  or 
town  clerk.  When  the  acknowledg- 
ment is  made  in  another  state  or  coun- 
try, it  must  be  before  a judge,  justice, 
mayor  or  notary  public  therein,  and 
certified  under  his  hand  and  seal. 

87.  — A wife  releasing  dower  need 
not  acknowledge  the  deed;  but  to  a 
conveyance  an  acknowledgment  and 
private  examination  are  necessary.  2 
llxll.  Ah.  c.  34,  s.  94. 

88.  — South  Carolina.  Before  a judge 
of  the  supreme  court.  A feme  covert 
may  release  her  dower  or  convey  her 
own  estate,  by  joining  her  husband  in  a 
deed,  and  being  privately  examined,  in 
the  latter  case,  seven  days  aficrwanls, 
before  a judge  of  law  or  equity,  or  a 
justice  of  the  quorum;  she  nmy  also 
release  dower  by  a separate  deed. 

89.  — The  certificate  of  the  officer  is 
under  seal  and  signed  by  the  woman. 


Deeds  may  be  proved  upon  the  oath  of 
one  witness  before  a magistrate,  and  this 
is  said  to  be  the  general  practice. 

90.  — When  the  deed  is  to  be  executed 
out  of  the  state,  the  justices  of  the  county 
where  the  land  lies,  or  a judge  of  the 
court  of  common  pleas,  may  by  dedu 
mus  cni|K)wer  two  or  more  justices  of 
the  county  where  the  grantor  resides  to 
take  his  acknowledgment  upon  the  oath 
of  two  witnesses  to  the  execution.  2 
Hill.  Ah.  446,  9;  GrifT.  Reg.  h.  t. 

9 1 .  — Tennessee.  A deed  or  power  of 
attorney  to  convey  land  must  be  ac- 
knowledged or  proved  by  two  subscrib- 
ing witnesses,  in  the  court  of  the  county, 
or  the  court  of  the  district  where  the 
land  lies. 

92.  — The  certificate  of  aeknowledg. 
ment  must  be  endorsed  uj>on  the  deed 
by  the  clerk  of  the  court. 

93.  — The  acknowledgment  of  a feme 
covert  is  made  before  u court  of  record 
in  the  state,  or,  if  the  purties  live  out  of 
it,  before  a court  of  record  in  another 
state  or  territory ; and  if  the  wilb  is 
unable  to  attend  court,  the  acknowledg- 
ment may  be  before  commissioners  em- 
powered by  the  court  of  the  county  in 
which  the  husband  acknowledges — tho 
commission  to  be  returned  certified  with 
the  court  seal,  and  recorded. 

94.  — In  all  these  cases  the  certificate 
must  state  that  the  wile  has  been  private- 
ly examined.  The  seal  of  the  court  is  to  bo 
annexed  when  the  deed  is  to  be  used  out 
of  the  state.*,  when  made  in  it,  and  vice 
versa;  in  which  case  there  is  to  be  a 
seal,  and  a certificate  of  the  presiding 

I judge  or  justice  to  the  ofiiciul  station  of 
the  clerk,  and  the  due  formality  of  tho 
i attestation.  By  the  statute  of  1820,  the 
acknowledgment  in  other  states  may  be 
conformable  to  the  laws  of  the  state,  in 
which  the  grantor  resides. 

95. — By  the  act  of  1831,  c.  90,  s.  9, 
i it  is  provided,  that  all  deeds  or  convey- 
ances for  land  made  without  the  limits 
of  this  state,  shall  Ik*  proved  as  hereto- 
fore, or  before  n notary  public  under  his 
seal  of  office.  Caruthers  & Nicholson’s 

j Compilation  of  the  Stat.  of  Tcnn.  593. 

I 96.— Tlie  officer  must  certify  that  he 

is  acquainted  with  the  grantor,  and  that 
| he  is  on  inhabitant  of  the  state  There 
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must  also  be  a certificate  of  the  governor 
or  secretary,  under  the  great  seal,  or  a 
judge  of  the  superior  court  that  the  ac- 
knowledgment is  in  due  form.  Griff. 
Reg.  h.  t. ; 2 Hill.  Ab.  458. 

97.  — By  an  act  passed  during  the 
session  of  1839 — 1840,  chap.  26,  it  is 
enacted, — § 1.  “That  deeds  of  every 
description  may  be  proved  by  two  sub- 
scribing witnesses,  or  acknowledged  and 
recorded,  and  may  then  be  read  in  evi- 
dence?. 2.  That  deeds  executed  beyond 
the  limits  of  the  United  States  may  bo 
proved  or  acknowledged  before  a notary' 
public,  or  before  any  consul,  minister,  or 
ambassador  of  the  United  States,  or 
before  a commissioner  of  the  state. — 3. 
That  the  governor  may  appoint  com- 
missioners in  other  states  and  in  foreign 
countries  lbr  the  proof,  dec.  of  deeds. — 
4.  Affidavits  taken  ns  above,  as  to  pedi- 
gree or  heirship,  may  be  received  ns 
evidence,  by  executors  or  administra- 
tors, or  in  regard  to  the  partition  and 
distribution  of  property  or  estates.”  See 
2 Ycrg.  91,  108,  238,  400,  520;  3 
Ycrg.  81 ; Cooke,  431. 

98.  — Vermont.  1.  All  deeds  and 

other  conveyances  of  lands,  or  any  es- 
tate or  interest  therein,  shall  be  signed 
and  scaled  by  the  party  granting  the 
same,  and  signed  by  two  or  more  wit- 
nesses, and  acknowledged  by  the  grant- 
or, before  a justice  of  the  peace.  Rev. 
Stat.  tit.  14,  c.  6,  s.  4. 

99.  — Every  deed  by  the  husband  and 
wile  shall  contain  an  acknowledgment 
by  the  wife,  made  apart  from  her  hus- 
band, before  a judge  of  the  supreme 
court,  a judge  of  the  county  court,  or 
some  justice  of  the  peace,  that  she  exe- 
cuted such  conveyance  freely,  and 
without  any  fear  or  compulsion  of  her 
husband ; a certificate  of  which  acknow- 
ledgment, so  taken,  shall  lie  endorsed 
on  the  deed  by  the  uuthority  taking  the 
same.  Id.  s.  7. 

100.  — 2.  All  deeds  and  other  convey, 
ances,  and  powers  of  attorney  for  the 
conveyance  of  lands,  the  acknowledg- 
ment or  proof  of  which  shall  have  been, 
or  hereafter  shall  be  taken  without  this 
state,  if  certified  agreeably  to  the  laws 
of  the  state,  province,  or  kingdom  in 
which  it  was  taken,  shall  be  os  valid  as 


though  the  same  were  taken  before  some 
proj>er  officer  or  court,  within  this  state; 
and  the  proof  of  the  same  may  be  taken, 
and  the  same  acknowledged  with  like 
effect,  before  any  justice  of  the  pence, 
magistrate,  or  notary  public,  within  the 
United  States,  or  in  any  foreign  country, 
or  before  any  commissioner  appointed 
for  that  purpose  by  the  governor  of  this 
state,  or  before  any  minister,  charge  des 
affaires,  or  consul  of  the  United  States 
in  any  foreign  country ; and  the  ac- 
knowledgment of  a deed  by  a feme  co- 
vert,  in  the  form  required  by  this  chap- 
ter, may  be  taken  by  either* of  the  said 
|>ersou3.  Id.  9. 

191.  — Virginia,  Before  the  general 
court,  or  tlie  court  of  the  district,  coun- 
ty? city,  or  corporation  where  some  part 
of  the  land  lies ; w hen  the  party  lives 
out  of  the  state  or  of  the  district  or 
county  where  the  land  lies,  the  acknow- 
ledgment must  be  before  any  court  of 
law,  or  the  chief  magistrate  of  any  city, 
town,  or  corporation  of  the  country 
w here  the  party  resides,  and  certified  by 
him  in  the  usual  form. 

192.  — When  a married  woman  exe- 
cutes the  deed,  she  appears  in  court  and 
is  examined  privately  by  one  of  the 
judges,  as  to  her  freely  signing  the  in- 
strument, and  continuing  satisfied  with 
it, — the  deed  being  shown  und  explained 
to  her.  She  acknowledges  the  deed 
before  the  court,  or  else  before  two  jus- 
tices of  the  county  where  she  dwells,  or 
the  magistrate  of  a corporate  town,  if 
she  lives  w ithin  the  United  States,  these 
officers  being  empowered  by  a commis- 
sion from  the  clerk  of  the  court  where 
the  deed  is  to  be  recorded,  to  examine 
her  and  to  take  her  acknowledgment. 
If  she  is  out  of  the  United  State®,  the 
commission  authorises  two  judges  or 
justices  of  any  court  of  law,  or  the  chief 
magistrate  of  any  city,  town,  or  corpo- 
ration,  in  her  county,  and  is  executed  us 
by  two  justices  in  the  United  States. 

193. — The  certificate  is  to  be  authen- 
ticated in  the  usual  form.  2 Hill.  Ah. 
444,  5;  Griff.  Reg.  h.  t. ; 2 Leigh’s,  R. 
180;  2 Call,  R.  103;  1 Wash.  R.  319. 

ACQUETS,  estates  in  the  civil  law. 
Frojierty  which  bus  been  acquired  by 
purchase,  gift,  or  otherwise  than  by  sue- 
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cession.  Merlin  Rep.  h. t.,  confines  ac-  decided  rather  by  the  circumstances  of 
quets  to  immovable  property.  1 each  case  than  by  any  general  princi- 

2. — In  Louisiana  they  embrace  the  pic.  1 Swanst.  R.  382,  note  and  the 
profits  of  all  the  effects  of  which  the  numerous  cases  there  cited, 
husband  has  the  administration  and  en-  4. — Acquiescence  in  the  acts  ol  an 

joyment,  either  of  right  or  in  fact,  of  the  agent,  or  one  who  has  assumed  that 
produce  of  the  reciprocal  industry  and  character,  will  be  equivalent  to  an  ex- 
labour  of  both  husband  and  wife,  and  of  press  authority.  2 Kent,  Coin.  478. 
the  estates  which  they  may  acquire  dur-  Story  on  Eq.  § 255  ; 4 W.  C.  C.  R.  559 ; 
ing  the  marriage,  either  by  donations,  6 Mass.  R.  193;  1 John.  Cas.  110;  2 
made  jointly  to  them  both,  or  by  pur-  John.  Cas.  424 ; Liv.  on  Ag.  45 ; Puley 
chase,  or  in  any  other  similar  way,  even  on  Ag.  bv  Lloyd,  41  ; 3 Pet.  R.  69, 61  ; 


although  the  purchase  be  only  in  the 
mime  of  one  of  the  two,  and  not  of  both, 
because  in  that  case  the  period  of  time 
when  the  purchase  is  made  is  alone  at- 
tended to,  and  not  the  person  who  made 
the  purchase.  Civ.  Code,  art.  2371. 

3.  — This  applies  to  all  marriages 
contracted  in  that  state,  or  out  of  it, 
when  the  parties  afterwards  go  there  to 
live,  as  to  acquets  afterwards  made 
there.  Ib.  art.  2370. 

4.  — The  acquets  are  divided  into  two 
equal  portions  between  the  husband  and 
wile,  or  between  their  heirs  at  the  disso- 
lution of  their  marriage.  Ib.  art.  2375. 

5.  — The  parties  may  however  lawfully 
stipulate  there  shall  be  no  community  of 
profits  or  gains.  Ib.  art.  2309. 

6.  — But  the  parties  have  no  right  to 
agree  that  they  shall  be  governed  by 
the  laws  of  another  country.  3 Mar- 
tin’s Ren.  581.  Vide  17  Martin’s  Rep. 
571  ; 2 Kent’s  Com.  153,  note. 

TO  ACQUIESCE,  practice,  is  a re- 
nunciation of  a right ; as,  to  acquiesce 
in  a judgment,  is  to  abandon  the  right 
of  suing  out  a writ  of  error. 

ACQUIESCENCE,  contract #,  is  the 
consent  which  is  impliedly  given  by  one 
or  both  parties,  to  a proposition,  a clause, 
a condition,  a judgment,  or  to  any  act 
whatever. 

2.  — When  a party  is  bound  to  elect 
between  a paramount  right  and  a testa- 
mentary disposition,  his  acquiescence  in 
a state  of  things  which  indicates  an  elec- 
tion, when  he  was  aware  of  his  rights, 
will  lie  primA  facie  evidence  of  such 
election.  Vide  2 Ves.  Jr.  371  ; 12  Vea. 
130;  1 Ves.  Jr.  335;  3 P.  Wins.  315; 
2 Rop.  Leg.  439. 

3.  — The  acts  of  acquiescence  which 
constitute  an  implied  election,  must  be 


12  John.  R.  300;  3 Cowen’s  R.  281 ; 
3 Pick.  R.  495.  505  ; 4 Mason’s  R.  296. 
Acquiescence  differs  from  assent,  (q.  v.) 

ACQUIETAND1S  PLEG1IS,  oUo- 
kte,  A writ  of  justices,  lying  for  the 
surety  against  a creditor,  who  refuses 
to  acquit  him  after  the  debt  has  been 
satisfied.  Reg.  of  Writs,  158. 

TO  ACQUIRE,  descents , contracts. 
To  make  property  one’s  own. 

2.  Title  to  property  is  acquired  in 
two  ways,  by  descent,  (q.  v.)  and  by 
purchase,  (q.  v.)  Acquisition  hv  pur- 
chase, is  either  by,  1.  Escheat.  2.  Oc- 
cupancy. 3.  Prescription.  4.  Forfeiture. 
5.  Alienation,  which  is  either  by  deed  or 
by  matter  ol’  record.  Things  which 
cannot  be  sold,  or  which  ore  in  com- 
merce, cannot  Ik;  acquired. 

ACQUISITION,  pro]>erti/,  contracts , 
descent.  It  is  the  uct  by  which  the  per- 
son procures  the  property  of  a thing. 
The  thing  acquired,  particularly  when 
spoken  of  real  estate,  is  also  called  an 
acquisition. 

2.  — An  acquisition  may  be  temporary 
or  perpetual,  and  be  procured  cither  for 
a valuable  consideration,  for  example, 
by  buying  the  same ; or  without  conside- 
ration, as  by  gift  or  descent. 

3.  — Acquisition  may  lie  divided  into 
original  and  derivative.  Original  acqui- 
sition is  procured  by  occupancy,  2 Kent. 
Com.  289;  Mcncstr.  Loq.  du  Dr.  Civ. 
Rom.  § 344  ; by  accession,  2 Kent.  Com. 
293  ; by  intellectual  labour,  namely,  for 
inventions,  which  are  secured  by  patent 
rights;  and  lor  the  authorship  of  books, 
maps,  and  charts,  which  is  protected 
by  copy- rights. 

d- — Derivative  acquisitions  arc  those 
which  arc  procured  from  others,  cither 
by  act  of  law,  or  by  act  of  the  parties. 
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Goods  and  chattels  may  change  owners 
by  act  of  law  in  the  cases  of  forfeiture, 
succession,  marriage,  judgment,  insol- 
vency, and  intestacy.  And  by  act  of  the 
parties,  by  gilt  or  sale.  Property  may 
be  acquired  by  a man  himself,  or  by 
those  who  are  in  his  power,  for  him ; 
as  by  his  children  while  minors,  1 N. 
I lamps.  R.  28  ; 1 United  States  Law 
Journ.  513;  by  his  apprentices  or 
his  slaves.  Vide  Ruth.  Inst  ch.  6 
& 7 ; Dig.  41,  1,  53 ; Inst.  2,  9 ; lb.  2, 
9,  3. 

ACQUITTAL,  contracts.  A release, 
a discharge  from  obligation  or  engage- 
ment. According  to  Lord  Coke  there 
are  three  kinds  of  acquittal,  namely,  1, 
By  deed,  when  the  party  releases  the 
obligation ; 2,  Bv  Prescription ; and  3, 
By  tenure.  Co.  Litt.  100,  u. 

Acquittal,  crim  law , practice,  is 
the  absolution  of  a party  charged  with 
a crime  or  misdemeunor. 

2.  — Technically  speaking,  acquittal  is 
the  absolution  of  a pnrty  accused,  or  a 
trial  before  a traverse  jury,  1 N.  ic  M. 
36  ; 3 M‘Cord,  461. 

3. — Acquittals  arc  of  twokinds,  in  fact 
and  in  law.  The  former  takes  place 
when  the  jury  upon  trial  find  a verdict 
of  not  guilty  ; the  latter  when  a man  is 
charged  merely  as  an  accessary,  and  the 
principal  has  been  acquitted.  2 Inst. 
384.  An  acquittal  is  a bar  to  any  fu- 
ture prosecution  for  the  same  offence  as 
that  contained  in  the  first  indictment. 

ACQUITTANCE,  contracts , is  an 
agreement  in  writing  to  discharge  a 
party  from  an  engagement  to  pay 
a sum  of  money ; it  is  evidence  of 
payment.  It  differs  from  a rcleaso  in 
this,  that  the  latter  must  be  under  seal, 
while  an  acquittance  is  not  under  seal. 
Poth.  Oblig.  n.  781.  In  Pennsylvania, 
a receipt,  (q.  v.)  though  not  under  seal, 
has  nearly  the  same  effect  ns  a release. 

1 Rawle,  R.  301.  Vide  3 Salk.  298, 
pi.  2 ; OH*,  of  Ex.  217.  Co.  Litt.  212  | 
a,  273  a. 

ACRE,  measures , is  a quantity  of 
land  containing  in  length  forty  perch's, 
and  four  in  breadth,  or  one  hundred  and 
sixty  square  perches,  of  whatever  shajK: 
inay  be  the  land.  Berg.  Lund  Laws  of 
Vol.  i.— 9 


Penn.  185.  See  Cro.  Eliz.  470,  005; 
0 Co.  07;  Poph.  55;  Co.  Litt.  5,  b,  and 
note  22. 

ACREDULITARE,  obsolete.  To 
purge  one’s  self  of  an  offence  by  oath. 
It  frequently  happens  that  when  u per- 
son has  been  arrested  for  a contempt, 
he  comes  into  court  ami  purges  him- 
self,  on  oath,  of  having  intended  any 
j contempt. 

ACT.  In  its  largest  sense,  this  word 
designates  all  that  has  been  done  or 
| said  between  the  parties  when  making 
a contract,  or  what  has  been  done  in  the 
performance  of  any  other  thing.  Acts 
are,  therefore,  lawful  and  unlawful,  civil 
l or  criminal. 

Act,  contracts , in  the  civil  law. 
Any  writing  which  proves  something, 

I and  which  establishes  the  principal  foun- 
dation of  a cause.  Acts  ure  either  pub- 
• lie  or  private. 

2.  — Public  acts  usually  denominated 
authentic , are  those  which  have  a pub- 
lic authority,  and  which  have  been  made 
before  public  officers,  are  authorised  by 

: ,l  public  seal,  have  bor  n made  public  by 
I the  authority  of  a magistrate,  or  which 
have  been  extracted  and  l>ecn  properly 
authenticated  from  public  records. 

3.  — Acts  Hjuler  private  signature  are 
those  which  have  been  made  by  private 
individuals,  under  their  hands.  An  act 
of  this  kind  does  not  acquire  the  force 
of  an  authentic  act,  by  being  registered 
in  the  office  of  a notary.  5 N.  S.  693  ; 
H N.  S 568  ; 3 L.  li.  419  ; 3 N.  S. 
396  ; 11  M.  R.  243;  unless  it  has  been 
properly  acknowledged  before  the  offi- 
car  by  the  parties  to  it.  5 N.  S.  196. 

4- — Private  Acts  are  those  made  by 
private  persons,  as  registers  in  rclution 
to  their  receipts  and  expenditures, sched- 
ules, acquittances,  and  the  like.  Nov. 
73,  c.  2 ; Code,  lib.  7,  tit.  32,  I.  6 ; lih. 
4,  t.  21,  Dig.  lih.  22  ; tit.  4 ; Civ.  Code 
of  Louis,  art  2231  to  2 .54  ; Toiffl.  Dr. 
Civ.  Fruncais,  tom.  8 p.  94. 

Act,  evidence.  The  jiorformnnce  of 
something,  us  the  acts  of  one  conspira* 
tor,  committed  in  pursuance  of  their  de- 
sign, are  evidence  against  them  ull  ; 
proof  of  on  overt  act  of  treason  by  two 
witnesses  is  required.  Bee  Overt. 
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2. — The  term,  acts,  includes  written 
correspondence,  and  other  papers  rela- 
tive to  the  design  of  the  parties,  hut 
whether  it  includes  unpublished  writings 
upon  abstract  questions,  though  of  a 
kindred  nature,  has  been  doubted. 
Foster's  Rep.  198;  2 Stark.  R.  116, 
141. 

3 — In  cases  of  partnership  it  is  a rule 
that  the  act  or  declaration  of  each  part- 
ner in  furtherance  of  the  common  object 
of  the  association,  is  the  act  of  all.  1 

Pet.  R.  371  ; 5 B.  & Aid.  267. 

4. — And  the  acts  of  an  agent,  in  pur- 
suance of  his  authority,  will  be  binding 
on  his  principal.  Green  I . Ev.  § 113. 

Act,  legislation,  is  a statute  or  law 
made  by  a legislative  body ; as  an  act 
of  Congress  is  a law  by  the  Congress  of 
the  United  States;  an  act  of  assembly, 
is  a law  made  by  a legislative  assembly. 

2.  — Acts  are  general  or  special ; pub- 
lic or  private.  A general  or  public  net 
is  a universal  rule  which  hinds  the  whole 
community ; of  which  the  courts  are 
bound  to  take  notice  cx  officio. 

3.  — Private  or  special  acts  nr©  rather 
exceptions  than  rules,  being  those  which 
operate  only  upon  particular  persons 
and  private  concerns ; of  these  the  courts 
are  not  bound  to  take  notice,  unless  they 
are  pleaded.  1 HI.  Com.  85,  6. 

Act  of  bankruptcy,  is  an  net  which 
subjects  a |>erson  to  be  proceeded  against 
ns  a bankrupt.  The  acts  of  bankruptcy 
enumerated  in  the  late  act  of  Congress  of 
10th  Aug.,  1841,  s.  1 ,are  the  following: 

1.  — Departure  from  the  state,  district, 
or  territory  of  which  a person,  subject 
to  the  oj>e ration  of  the  bankrupt  laws, 
is  an  inhabitant,  with  intent  to  defraud 
his  creditors.  Sec  as  to  what  will  be 
considered  a departure,  l Campb.  R. 
279  j Deo.  & Chit.  461 ; I Rose,  R. 
387  ; « Moore,  R.  217  ; 2 V.  & R 177 ; 
5 T.  R.  512;  I C.  & P.  77  ; 2 Bing. 
R.  99;  2 Taunt.  176;  Holt,  R.  175. 

2.  — -Concealment  to  avoid  being  ar- 
rested. 1 M.  & S.  070;  2 Rose,  R. 
137  ; 15  Ves.  447  ; 6 Taunt.  R.  541); 
14  Ves.  80;  9 Taunt.  170;  1 Rose,  R. 
302;  6 T.  R.  512;  1 Esp.  334. 

3.  — Willingly  or  fraudulently  pro- 
curing himself  to  be  arrested,  or  his 


goods  and  chattels,  lands,  or  tenements 
to  bo  attached,  distrained,  sequestered, 
or  taken  in  execution. 

4.  — Removal  of  his  goods,  chattels 
and  cflects,  or  concealment  ol  them  to 
prevent  their  being  levied  upon,  or  taken 
in  execution,  or  by  other  process. 

5.  — Making  any  fraudulent  convey- 
ance, assignment,  sale,  gill,  or  other 
transfer  of  his  lands,  tenements,  goods, 
or  chattels,  credits,  or  evidences  of  debt. 
15  Wend.  R.  588;  5 Cowen,  II.  67; 

1 Durr.  467,  471,  481  ; 4 C.  & P.  315; 
18  Wend.  R.  375;  19  Wend.  R.  414; 

I Dougl.  295;  7 East,  R.  137;  16 
Ves.  149;  17  Ves.  193;  1 Smith,  R.  33; 
Rose,  R.  213. 

Act  of  Goi>,  in  contracts . This 
phrase  denotes  those  accidents  which 
arise  from  physical  causes,  and  which 
cannot  be  prevented. 

2.  — Where  the  law  casts  a duty  on  a 
party,  the  performance  shall  be  excused, 
if  it  Ik?  rendered  impossible  by  the  act 
of  God;  hut  where  the  party,  by  his 
oicji  contract,  engages  to  do  an  act,  it  is 
deemed  to  be  bis  own  fault  and  folly 
that  lie  did  not  thereby  provide  against 
contingencies,  and  exempt  himself  from 
responsibilities  in  certain  events;  and  in 
such  case,  therefore,  that  is,  in  the  in- 
stance of  an  absolute  general  contract, 
the  performance  is  not  excused  by  un  in- 
evitable accident,  or  other  contingency, 
although  not  foreseen  by,  nor  within 
the  control  of  the  party.  Chitty  on 
Contr.  272,  3 ; Aleyn,  27,  cited  by 
Lawrence,  J.  in  8 T.  R.  267  ; Com.  Dig. 
Action  upon  the  Case  upon  Assumpsit, 
G ; 6 T.  R.  650;  8 T.  R.  259;  3 M. 
& S.  267  ; 7 Mass.  325;  13  Mass.  94; 
Co.  Litt.  206 ; Com.  Dig.  Condition, 
1)  1 ; L 13;  2 Black.  Com.  340;  1 T. 
R.  33;  Jones  on  Ruilm.  104,  5. 

3.  — SjKx.-ial  hail  are  discharged  when 
the  defendant  dies,  Tidd,  243;  actus 
JJci  nemini  fac'd,  injuriam  l>eing  n 
maxim  of  law,  applicable  in  such  case; 
but  if  the  defendant  die  after  the  return 
o!  the  ca.  sa .,  and  lx; Coro  it  is  filed,  the 
hail  are  fixed,  6 T.  R.  284;  5 Binn. 
332,  338.  It  is,  however,  no  ground 
for  an  exoneratur,  that  the  defendant 
has  become  deranged  since  suit  was 
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brought,  and  is  confined  in  a hospital. 

2 Wash.  C.  C.  R.  404;  6 T.  R.  133; 

2 Bos.  & Pull.  302;  Tidd,  184.  Vide 
8 Mass.  Rep.  204;  3 Yeates,  37;  2 
Dali.  3J7;  16  Mass.  Rep.  218;  Stra. 
128;  I Leigh’s  N.  P.  508;  II  Pick. 
R.  41 ; 2 Verm.  R.  92;  2 Watt’s  Rep. 
443. 

See  generally,  Fortuitous  Event; 
Perils  of  the  Sea. 

Act  of  grace,  in  the  Scotch  law,  is 
the  same  by  which  the  statute  which 
provides  for  the  aliment  of  prisoners, 
confined  Tor  civil  debts,  is  usually 
known. 

2. — This  statute  provides  that  where 
a prisoner  for  debt  declares  upon  oath, 
before  the  magistrate  of  the  jurisdiction, 
that  he  has  not  wherewith  to  maintain 
himself,  the  magistrate  may  set  him  at 
liberty,  if  the  creditor,  in  consequence 
of  whose  diligence  he  was  imprisoned, 
does  not  aliment  him  within  ten  days 
after  intimation  for  that  purpose,  1695, 
c.  32 ; Ersk.  Pr.  L.  Scot.  4,  3,  1 4. 
This  is  somewhat  similar  to  a provision 
in  the  insolvent  act  of  Pennsylvania. 

Act  of  law,  those  events  wliich 
occur  in  consequence  of  some  principle 
of  law.  If,  lor  example,  land  out  of 
which  a rent  charge  has  been  granted, 
lie  recovered  by  an  elder  title,  and  there- 
by the  rent  charge  becomes  avoided; 
yet  the  grantee  shall  have  a writ  of 
annuity,  liccause  the  rent  charge  is 
made  void  by  due  course  or  act  of  law, 
it  being  a maxim  actus  Icgis  nernini  est 
damnosus.  2 Inst.  287. 

Act  of  man.  Every  man  of  sound 
mind  and  discretion  is  hound  by  his 
own  acts,  and  the  law  does  not  permit 
him  to  do  any  thing  against  it;  and  all 
acts  are  construed  most  strongly  against  , 
him  who  docs  them.  Plowd.  140. 

2. — A man  is  not  only  liound  by  his 
own  acts,  but  by  those  of  others  who 
act  or  are  presumed  to  act  by  his 
authority,  and  is  responsible  civilly  in 
all  such  cases;  and,  in  somo  cases,  even 
when  there  is  but  a presumption  of 
authority,  he  may  lie  made  responsible 
criminally;  lor  example,  a bookseller 
may  be  indicted  lor  publishing  a libel 
which  has  been  sold  in  his  store,  by  his 


regular  salesmen,  although  he  may  pos- 
sibly have  had  no  knowledge  of  it. 

actio  co.mmodati  contra- 

1UA.  The  nnmo  of  an  action  in  the 
civil  law,  by  the  borrower  against  the 
lender,  to  compel  the  execution  of  the 
contract.  Poth.  Pret  a Usage,  n.  75. 

ACTIO  COM  MOD  ATI  D1  RECTA. 
In  the  civil  law,  is  the  name  of  an  ac- 
tion, by  a borrower  against  a lender, 
the  principal  object  of  w hich  is  to  obtain 
restitution  of  the  thing  lent.  Poth.  Pret. 
a Usage,  n.  65,  68. 

actio  condictio  INDEBITI. 

The  name  of  an  action  in  the  civil  law, 
by  which  the  plaintiff  recovers  the 
amount  of  a sum  of  money  or  other 
thing  ho  paid  by  mistake.  Poth.  Pro- 
mutuum, n.  1 40.  See  Assumpsit. 

ACTIO  EX  CONDUCTIO,  civ.  fun-. 
The  name  of  on  action  which  the  hirer 
of  a thing  might  bring  in  order  to  com- 
pel the  latter  to  deliver  to  him  the  thing 
hired.  Poth.  du  Contr.  de  Louage, 
a 59. 

ACTIO  DEPOSm  CONTR  ARIA. 
The  name  of  an  action  in  the  civil  law 
which  the  depositary  has  against  the  de- 
positor to  com|K‘l  him  to  fulfil  his  en- 
gagement towards  him.  Poth.  Du  De- 
|M)t,  ii.  69. 

ACTIO  DEPOSITI  DIRECTA.  In 
the  civil  law,  this  is  the  name  of  on  no- 
tion which  is  brought  by  the  depositor 
against  the  depositary,  in  order  to  get 
back  tilt;  thing  deposited.  Poth.  Du 
Depot,  n.  00. 

ACTIO  JU DIC  ATI,  civil  law.  Was 
an  action  instituted,  after  four  months 
had  elapsed  after  the  rendition  of  judg- 
ment, in  which  the  judge  issued  his  war- 
rant to  seize,  first,  the  movables,  which 
were  sold  within  eight  days  afterwards; 
and  then  the  immovables,  which  were 
delivered  in  pledge  to  the  creditors,  or 
put  under  t he  care  of  a curator,  and,  if 
at  the  end  of  two  months,  the  debt  was 
not  paid,  the  land  was  sold.  Dig.  42, 
t.  1 . Code,  8,  34. 

ACTIO  NON , pleading.  After  stat- 
ing the  appearance  and  deduce,  special 
pleas  begin  with  this  allegation,  “that  the 
said  plain:iir  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against 


08 


ACT 


ACT 


him,”  actio  non  dcbcrc  habet.  This  is 
technically  termed  the  actio  non.  1 Ch. 
Plead.  531  ; 2 Ch.  Plead.  4*21 ; Stcph. 
Pfead.  88 1. 

ACTIO  NON  ACCRKVIT  INFRA 
SEX  AN  NOS.  The  name  of  a plea  to 
the  statute  of  limitations,  when  the  de- 
fendant insists  that  the  plaintitr’s  ac- 
tion has  not  accrued  within  six  years. 
It  diflers  from  non  assumpsit  in  this : 
non  assumpsit  is  the  proper  plea  to  an 
action  on  a simple  contract,  when  the 
action  accrues  on  the  promise  ; hut  when 
it  does  not  accrue  on  the  promise  but 
subsequently  to  it,  the  proper  plea  is 
actio  non  accrcrtf,  &c.  Lawcs,  PI.  in 
Ass.  733. 

ACTIO  PERSONALIS  MORITUR 
CUM  PERSONA.  That  a personal 
action  dies  with  the  person,  is  an  anci- 
ent and  uncontested  maxim.  Rut  the 
term  personal  action , requires  explana- 
tion. In  a large  sense  all  actions  ex- 
cept those  lor  the  recovery  of  real  prop- 
erty may  be  called  personal.  This  de- 
finition would  include  contracts  for  the 
payment  of  money,  which  never  were 
supjKised  to  die  with  the  person. 

2. — The  ninxitn  must  therefore  be  ta- 
ken in  a more  restricted  meaning,  it 
extends  to  nil  wrongs  attended  with 
actual  force , whether  they  affect  the 
jicrson  or  property  ; and  to  all  injuries 
to  the  person  only,  though  without  ac- 
tual force.  Thus  stood  originally  the 
common  law,  in  which  an  alteration 
was  made  by  the  statute  4 Ed.  3,  c.  7, 
which  gave  an  action  to  an  executor  for 
an  injury  done  to  the  jiersonal  property 
of  his  testator  in  his  lifetime,  which  was 
extended  to  the  executor  of  an  executor, 
by  statute  of  25  Ed.  3,  c.  5.  And  by 
statute  31  Ed.  3,  c.  11,  administrators 
have  the  same,  remedy  as  executors. 

3 — These  statutes  received  a literal 
construction  from  the  judges,  but  they 
do  not  extend  to  injuries  to  the  person 
of  the  deceased,  nor  to  ins  freehold.  So 
that  no  action  lies  by  an  executor  or  ad- 
ministrator for  an  assult  and  battery  of 
the  deceased,  or  trespass,  c i ci  armis 
on  his  land,  or  for  slander,  because  it  is 
merely  a personal  injury.  Neither  do 
they  extend  to  actions  against  executors 


or  administrators  for  wrongs  committed 
by  the  deceased.  13  S.  & R.  184; 
Cowp.  376;  1 Saund.  216,  217,  n.  1 
Com.  Dig.  241,  R.  13;  1 Salk.  252; 
6 S.  As  R.  272;  W.  Jones,  215. 

4.  — Assumpsit  may  be  maintained  by 
executors  or  administrators,  in  those 
cases  where  an  injury  has  teen  done  to 
the  |>crsonal  property  of  the  deceased, 
and  he  might  in  his  lifetime  have  waived 
the  tort  and  sued  in  assumpsit.  1 Ray’s 
R.  61  ; Cowp.  374  ; 3 Mass.  321  ; 4 
Mass.  480  ; 13  Mass.  272  ; 1 Root,  210. 

5.  An  action  for  a breach  of  a prom- 
ise of  marriage  cannot  be  maintained  by 
an  executor,  2 M.  & S.  408 ; nor 
against  him,  13  S.  Ac  R.  183;  1 Picker. 
71;  unless,  perhaps,  where  the  plain- 
tiff’s testator  sustained  special  damages. 
18  S.  & R.  185. 

See  further  1*2  S.  & R.  76  ; 1 Day’s 
Cas.  1 80  ; Rue.  Abr.  Ejectment,  II ; 1 1 
Vin.  Ate.  198 ; 1 Salk.  814 ; 8 Ld * 
Ravin.  971  ; 1 Salk.  12  ; Id.  295;  Cro. 
Eliz.  377,  8 ; 1 Str  60  ; Went.  Ex. 
65;  1 Vent.  176;  Id.  30;  7 Sorg.  & 
R.  183;  7 East,  134-6;  1 Saund.  216. 
a,  n.  1 ; 6 Mass.  394  ; 2 Johns.  227 ; 

1 Bos.  Ac  Pull.  330, n.  a.;  1 Chit.  PI. 
86 ; this  Dictionary,  tit.  Actions;  Death; 
Barit*  t<>  Action*;  Sun  u-or. 

ACTIO  PRO  SOCIO.  In  the  civil 
law,  is  the  name  of  an  action  by  which 
either  partner  coidd  compel  his  co-part- 
ners to  perform  their  social  contract.— 
Poth.  Contr.  do  Socicte,  n,  134. 

ACTION,  conduct,  behaviour,  some- 
thing done. 

2.  — Human  actions  have  been  divided 
into  necessary  actions,  or  those  over 
which  mnn  has  no  control,  ns  respira- 
tion, the  circulation  of  the  blood,  and 
the  like;  and  into  free  actions,  or  such 
ns  he  can  control  at  his  pleasure,  as  to 
walk,  to  talk,  and  the  like.  As  man  is 
responsible  only  when  he  exerts  his 
will,  it  is  clear  he  can  be  punished  only 
for  the  latter. 

3.  — Actions  arc  also  divided  into  posi- 
tive and  negative  ; the  former  is  the  do- 
ing of  some  effective  act,  which  is  called 
an  act  of  commission  ; the  latter  is  the 
omission  to  do  something  which  ought 
to  be  done,  and  this  is  called  an  uct  of 


ACT 


ACT 


69 


omission.  Man  is  responsible  as  well 
for  aets  of  omission,  where  he  is 
bound  to  act,  as  for  acts  of  commission, 
when  the  law  requires  he  should  not 
act. 

4. — Actions  are  also  voluntary  and  in- 
voluntary; a voluntary  action  is  one 
performed  without  constraint  or  repug- 
nance; an  involuntary  action  is  the  act 
of  doing  a thing  when  we  desire  to  do  an- 
other, either  by  some  physical  or  inoral 
constraint.  Man  is  not  resjionsible  for 
his  involuntary  actions,  see  Duress ; 

wa. 

Action,  French  com.  law.  Stock  in 
a company,  shares  in  u corporation. 

Action,  in  practice.  Actions  am 
divided  into  criminal  and  civil.  Bac. 
Abr.  Actions,  A. 

2.  — $ l.  A criminal  action  is  a pros- 
ecution in  a competent  court  of  justice, 
in  the  name  of  the  government,  against 
one  or  more  individuals,  who  are  ac- 
cused of  having  committing  a crime. 
See  1 Chitty’s  Cr.  Law. 

3.  — § 2.  A civil  action  is  a legal 
demand  of  one’s  right,  or  it  is  the  form 
of  a suit  given  by  law  lor  the  recovery 
of  that  which  is  due.  Co.  Litt.  285  ; 
3 Bl.  Com.  110;  Domat.  Supp.  des 
Lois  Civiles,  liv.  4,  tit.  1,  No.  1 ; Poth. 
Introd.  gene  rale  aux  Coutumcs,  109;  1 
Sell.  Pr.  Introd.  s.  4,  p.  73.  Ersk. 
Princ.  of  Scot.  Law,  B.  4,  t.  1 § 1.  Till 
judgment  the  writ  is  properly  called  an 
action,  but  not  after,  and  therefore,  a 
release  of  ull  actions  is  regularly  no  bar 
of  an  execution.  Co.  Litt.  289  a ; Roll. 
Ah.  291.  They  am  real,  personal  and 
mixed. 

4.  — 1 . Real  actions  am  those  brought 
for  the  specific  recovery  of  lands,  ten- 
ements, or  hereditaments.  Steph.  PI. 
3.  They  arc  either  droitural , when 
the  demandant  seeks  to  recover  the 
property;  or  possessory,  when  he  endea- 
vours to  obtain  the  possession,  pinch’s 
Law,  257,  8.  See  Bac.  Abr.  Actions, 
A,  contra.  Real  Actions  arc,  1st,  Writs 
of  right ; 2dly,  Writs  of  entry,  which 
lie  in  the  per , the  per  et  cui , or  the  post, 
upon  di  sseisin, intrusion, or  alienation  ; 
3dly,  W rits  ancestral  possessory,  as 
Mart  i Vancesler , aiel,  besaid  cosinage, 


or  Nuper  obi  it.  Com.  Dig.  Actions,  D 
2.  By  these  actions  formerly  all  dis- 
putes concerning  real  estate,  were  de- 
cided ; but  now  they  arc  pretty  gene- 
rally laid  aside  in  practice,  upon  ac- 
count of  the  great  nicety  required  ill 
their  management,  nnd  the  inconve- 
nient length  of  their  process;  a much 
more  expeditious  method  of  trying  titles 
being  since  introduced  by  other  actions 
personal  and  mixed.  3 Bl.  Com.  118. 
See  Booth  on  Real  Actions. 

5 — 2.  Personal  actions  are  those 
brought  for  the  specific  recovery  of 
goods  and  chattels ; or  for  damages  or 
other  redress  lor  breach  of  contract,  or 
other  injuries,  of  whatever  description  ; 
the  specific  recovery  of  lands,  tenements, 
and  hereditaments  only  excepted.  Steph. 
PI.  3;  Com.  Dig.  Actions,  I)  3.  Perso- 
nal actions  arise  either  ujM>n  contracts, 
or  for  wrongs  independently  of  contracts. 
The  former  arc  account,  assumpsit,  co- 
venant, debt,  and  detinue ; see  these 
several  words.  In  Connecticut  and  Ver- 
mont there  is  an  action  used  which  is 
peculiar  to  those  states,  called  the  action 
of  book  debt,  2 Swift’s  Syst.  Ch.  15. 
The  actions  arising  for  wrongs,  injuries, 
or  torts,  arc  case,  replevin,  trespass, 
trover.  Sec  these  several  words,  nnd 
see  Actio  perso/udis  moritur  cum  per- 
sona. 

6.  — 3.  Mixed  actions  are  such  ns  apper- 
tain, in  some  degree,  to  both  the  former 
classes,  nnd,  therefore,  arc  properly  re- 
ducible to  neither  of  them,  being  brought 
for  the  specific  recovery  of  lands,  tene- 
ments, or  hereditaments,  nnd  for  dama- 
ges for  injury  sustained  in  respect  of 
such  property.  Steph.  PI.  3 ; Co.  Litt. 
284,  0;  Com.  Dig.  Actions,  I)  4.  Of 
this  kind  are  ejectment  nnd  partition. 

7.  — Actions  are  also  divided  into  thoso 
which  are  local  and  such  as  are  transi - 
tori/. 

1.  A local  action  is  one  in  which  the 
venue  must  still  be  laid  in  the  county, 
in  which  the  cause  of  action  nctunlly 
arose.  The  present  locality  of  actions 
is  founded  in  some  cases,  on  common 
law  principles,  and  in  others  on  positive 
enactments  of  statute  law. 

8.  — Of  those  which  continue  local,  by 
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the  common  law,  are,  1st,  oil  actions  in 
which  the  subject  or  thing  to  be  reco- 
vered is  in  its  nature  local.  Of  this 
class  are  real  actions,  actions  of  waste, 
when  brought  on  the  statute  of  Glouces- 
ter, (6  Edw.  1,)  to  recover  with  the 
damages,  the  locus  in  quo  or  place 
wasted  ; and  notions  of  ejectment.  Bac. 
Abr.  Actions  Local,  &c.,  A,  (a);  Com. 
Dig.  Actions,  N 1 ; 7 Co.  2 b;  2 HI. 
Hep.  1070.  Alllhcscnrc  local,  because 
they  are  brought  to  recover  the  seisin  or 
possession  of  lands  or  tenements,  which 
are  local  subjects. 

9. — 2dly.  Various  actions  which  do 
not  seek  the  direct  recovery  of  lands  or 
tenements,  are  ulso  local,  by  the  com- 
mon law;  because  they  arise  out  of 
some  local  subject,  or  the  violation  of 
some  local  right  or  interest.  For  ex- 
ample the  action  of  quare  imped it  is 
local,  inasmuch  as  the  benefice,  in  the 
right  of  presentation  to  which  the  plain- 
tiff complains  of  being  obstructed,  is 
so.  7 Co.  3a;  1 Chit.  PI.  271 ; Coin. 
Dig.  Actions,  N 4.  Within  this  class 
of  cases  are  also  many  actions  in  which 
only  pecuniary  damages  ure  recovera- 
ble. Such  are  the  common  law  action 
of  waste,  and  trespass  quarc  clausum 
fregit ; as  likewise  trespass  on  the  case 
for  injuries  affecting  things  real,  as  for 
nuisances  to  houses  or  lands ; disturb- 
ance of  rights  of  way  or  of  common ; 
obstruction  or  diversion  of  ancient  wa- 
ter courses,  &c.  1 Chit.  PI.  271;  Gould 
on  PI.  ch.  3,  § 105,  100,  107.  The 
action  of  replevin,  also,  though  it  lies 
for  damages  only,  and  does  not  arise 
out  of  the  violation  of  any  local  right, 
is  nevertheless  local.  1 Sound.  347, 
(n.  1.)  The  reason  of  its  locality  np- 

|>ears  to  lie  the  necessity  of  giving  a 
ocal  description  of  the  taking  com- 
plained of.  Gould  on  PI.  ch.  3,  § 111. 

10. — 2.  Personal  actions  which  seek 
nothing  more  than  the  recovery  of  mo- 
ney or  personal  chattels,  of  any  kind, 
arc  in  most  cases  transitory , whether 
they  sound  in  tort  or  in  contract ; Coin. 
Dig.  Actions,  N 12;  1 Chit.  PI.  273; 
because  actions  of  this  class  arc,  in 
most  instances,  founded  on  the  violation 
of  rights  which,  in  contemplation  of 


law,  have  no  locality.  And  it  will  be 
found  true,  ns  a general  position,  that 
actions  ex  delicto , in  which  a mere  per- 
sonality is  recoverable,  are,  by  the 
common  law,  transitory ; except  w lien 
founded  upon,  or  arising  out  of  some 
local  subject.  Gould  on  PI.  ch.  3,  § 
112.  The  venue  in  a transitory  action 
may  be  laid  in  any  county  which  the 
plaintiff  may  prefer.  Bac.  Abr.  Ac- 
tions Local,  &c.  A.  (a). 

11.  — In  the  civil  law  actions  arc  di- 
vided into  real,  personal,  and  mixed. 

A real  action,  according  to  the  civil 
law,  is  that  which  He  who  is  the  owner 
of  a thing,  or  has  a right  in  it,  has 
against  him  who  is  in  possession  of  it, 
to  compel  him  to  give  up  such  thing  to 
the  plaintiff,  or  to  permit  him  to  enjoy 
the  right  he  has  in  it.  It  is  a right 
which  a person  has  in  a thing,  follows 
the  thing,  and  may  be  instituted  against 
him  who  possesses  it;  and  this  whether 
the  thing  lie  movable  or  immovable,  and, 
in  the  sense  of  the  common  law,  \\  he! her 
the  thing  be?  real  or  personal.  See  Do- 
mat,  Supp.  dcs  Lois  Civilcs,  Liv.  4,  tit. 

1,  No.  5;  Pothier,  Introd.  Gene  rale  aux 
Coutumcs,  110;  Ersk.  Pr.  Scot.  Law, 

B.  4,  t.  1,  \ 2. 

12.  — A personal  action  is  that  a cre- 
ditor has  against  his  debtor,  to  compel 
him  to  fulfil  his  engagement.  Pothier, 
lb.  Personal  actions  an*  divided  into 
civil  actions  and  criminal  nctions.  The 
former  arc  those  which  are  instituted  to 
compel  the  payment  or  to  do  some  other 
thing  purely  civil;  the  latter  a rc  those 
by  which  the  plaintiff  asks  the  repara- 
tion of  a tort  or  injury  w hich  he  or 
those'  who  belong  to  him  have  sustained. 
Sometimes  these  two  kinds  of  actions 
arc  united,  when  they  assume  the  name 
of  mixed  personal  actions.  Dcmat, 
Supp.  des  Lois  Civilcs,  Liv.  4,  tit.  No. 

4 ; 1 Brown’s  Civ.  Law,  440. 

13.  — Mixed  actions  participate  both 
of  personal  and  real  actions.  Such  aro 
the  actions  of  partition  and  to  compel 

the  parties  to  put  down  landmarks  or  * 
boundaries.  Domat,  ubi  supra. 

Action  ai>  kxiiibbndu.w,  civil  law. 
This  was  an  action  instituted  for  the 
purpose  of  compelling  the  defendant  to 
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exhibit  a thing  or  title,  in  his  power.  It 
was  preparatory  to  another  action, 
which  was  always  a real  action  in  the 
sense  of  the  Roman  law,  that  is,  for  the 
recovery  of  a thing , whether  it  was 
movable  or  immovable.  Merl.  Quest, 
clc  Dr.  tome  i.  84.  This  is  not  unlike 
a bill  of  discovery,  (q.  v.) 

Action  of  Book  JDkht. — The  name 
of  an  action  in  Connecticut  and  Ver- 
mont, resorted  to  for  the  purpose  of  re- 
covering payment  for  articles  usually 
charged  on  book.  1 Day,  106 ; 4 Day, 
106;  2 Verm.  3GG;  see  1 Root,  69;  1 
Conn.  75;  Kirby,  289;  2 Root,  130; 
1 1 Conn.  206. 

Action,  rediiiiiitoh  y, — civil  law. 
Au  action  instituted  to  avoid  a sale  on 
account  of  some  vice  or  delect  in  the 
thing  sold,  which  renders  it  either  abso- 
lutely useless,  or  its  use  so  inconvenient 
and  imperfect,  tluit  it  must  be  supposed 
the-  buyer  would  not  have  purchased  it, 
had  he  known  of  the  vice.  Civ.  Code 
of  Louis,  art.  2490. 

Action  of  a Writ.  This  phrase  is 
used  when  one  pleads  some  matter  by 
which  he  shows  that  the  plaintiff  had  no 
cause  to  have  the  writ  which  he  brought, 
and  yet  he  may  have  a writ  or  action 
for  the  same  matter.  Such  plea  is 
called  a plea  to  the  action  of  the  writ, 
whereas  if  by  the  plea  it  should  appear 
that  the  plaintiff  has  no  cause  to  have 
an  action  for  the  thing  demanded,  then 
it  is  called  a plea  to  the  action.  Tcrmcs 
de  la  ley. 

Actions,  ordinary,  in  the  Scotch 
law ; by  this  term  is  understood  all  ac- 
tions not  rescissory.  Ersk.  Pr.  L. 
Scot.  4,  1,5. 

Actions  rescissory,  in  the  Scotch 
law,  are  divided  into,  1,  Actions  of  pro- 
per imprubation ; 2,  Actions  of  reduc- 
tion-improbation  ; 3.  Actions  of  simple 
reduction.  Ersk.  Pr.  L.  Scot.  4,  1,  5. 

2.  — 1.  Proper  improbation  is  an  ac- 
tion brought  lor  declaring  writing  false 
or  forged. 

3.  — 2.  Reduction-improbation  is  an 
action  whereby  a person  who  may  be 
hurt,  or  affected  by  a writing,  insists  for 
producing  or  exhibiting  it,  in  court,  in 
order  to  have  it  set  aside  or  its  effects 


ascertained,  under  the  certification,  that 
the  writing  if  not  produced,  shall  be 
declared  fulse  and  forged. 

4. — 3.  In  an  action  of  simple  reduc- 
tion, the  certification  is  only  temporary, 
declaring  the  writings  called  for  null 
until  they  be  produced;  so  that  they 
recover  their  full  force  after  their  pro- 
duction. Ib.  4,  1,  8. 

ACTIONARY,  a commercial  term 
used  among  foreigners,  to  signify  stock- 
holders. 

ACTIONES  NOMINATE.  For- 
merly the  English  courts  of  chancery 
would  make  no  writs  when  there  was 
no  precedent,  and  the  cases  for  which 
there  were  no  precedents  were  called 
urtioncs  7io  mi  nut ce.  The  statute  of 
Westm.  2,  c.  24,  gave  chancery  autho- 
rity to  form  new  writs,  and  hence  arose 
the  action  on  the  case.  Bac.  Ab.  Court 
of  Chancery,  A. 

ACTIVE.  The  opposite  of  passive . 
Wc  say  active  debts,  or  debts  due  to 
us;  passive  debts  arc  those  wc  owe. 

ACTON  BURNELL,  statute  of,  vide 
dc  Mercatoribus ; Cruise,  Dig.  tit.  14, 
s.  0. 

ACTOR,  practice , 1.  A plaintiff*  or 
complainant.  2.  He  on  whom  the  bur- 
den of  proof  lies.  In  actions  of  reple- 
vin both  parties  are  said  to  bo  actors. 
The  proctor  or  advocate  in  the  courts 
of  the  civil  law,  was  called  actor. 

ACTS  OF  COURT.  In  courts  of 
admiralty,  by  this  phrase  is  understood 
legal  memoranda  of  the  nature  of  pleas. 
For  example,  the  English  court  of  ad- 
miralty disregards  all  tenders,  except 
those  formally  made  by  acts  of  court. 
Abbott  on  Ship.  pt.  3,  c.  10,  § 2,  p.  103; 
4 Rob.  R.  103;  1 Ilagg.  R.  157;  Dunl. 
Adm.  Pr.  104,  6. 

Acts  op  sederunt,  in  the  laws 
of  Scotlnnd,  arc  ordinances  for  regula- 
ting the  forms  of  proceeding,  before  the 
court  of  session,  in  the  administration 
of  justice,  made  by  tin-  judges,  who 
have  a delegated  power  from  the  legis- 
lature for  that  purpose.  Ersk.  Pr.  L. 
Scot.  B.  1,  t.  1,  s.  14. 

ACTUARIUS.  An  ancient  name  or 
appellation  of  a notary. 

ACTUARY,  is  a clerk  in  some  cor- 
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>oralions  vested  with  various  powers, 
n the  ecclesiastical  law  he  is  a clerk 
who  registers  the  nets  and  constitutions 
of  the  convocation. 

ACTUS.  A foot  way  and  horse  way. 
Vide  Way. 

AD  DAMNUM,  pleading,  to  the  da- 
mages. In  all  |>ersonnl  and  mixed  ac- 
tions, with  the  exception  of  actions  of 
debt  qui  turn , where  the  plaint  ill*  has 
sustained  no  damages,  the  declaration 
concludes  ad  damnum.  Archb.  Civ. 
El  169. 

Ao  ui km . At  the  day,  as  a plea  of 
payment  ad  diem,  on  the  day  when  the 
money  became  due.  See  Solvit  oil  diem , 
and  Com.  Dig.  Pleader,  2 VV.  29. 

An  inquirendum,  practice , a judi- 
cial writ  commanding  inquiry  to  be 
made  of  any  thing  relating  to  a cause 
depending  in  court. 

Ad  lakgum,  at  large,  ns  title  at 
large,  assize  at  large.  See  Dane’s  Abr. 
ch.  144,  a,  16,  § 7. 

Ad  quem.  A Latin  expression 
which  signifies  to  uhich : in  the  compu- 
tation of  time,  the  day  ail  quem , the  last 
day  of  the  term,  is  always  computed. 
See  A quo. 

Ad  quod  damnum,  Eng.  law.  Th<- 
name  of  a writ  issuing  out  of  and 
returnable  into  chancery,  directed  to 
the  sheriff,  commanding  him  to  inquire 
by  a jury  what  damage  it  will  Lc  to  the 
king,  or  any  other,  to  grant  a liberty, 
fair,  market,  highway,  or  the  like. 

Ad  TEKM1NUM  QUI  I’HRTERIT.  The 
name  of  a writ  of  entry  which  lay 
for  the  lessor  or  his  heirs,  when  a lease 
had  been  made  up  of  lands  or  tene- 
ments, for  term  of  life  or  years,  and, 
after  the  term  had  expired,  the  lands 
w'crc  withheld  from  the  lessor  by  the 
tenant,  or  other  person  possessing  the 
same.  F.  N.  B.  201.  The  remedy  now- 
applied  for  holding  over  (q.  v.)  is  by 
ejectment,  or  under  local  regulations,  by 
summary  proceedings. 

Ad  tunc  et  ibidem.  That  part  of 
an  indictment,  where  it  is  stated  that 
the  subject-matter  of  the  crime  or  of- 
fence 44  then  and  there  being  found,”  is 
technically  so  called.  N.  C.  Term  R. 
93 ; Hue.  Ab.  Indictment,  G 4. 


Ad  vitam  aut  culi*am,  an  office 
, to  be  so  held  as  to  determine  only  by 
the  death  or  delinquency  of  the  pos- 
sessor; in  other  words  it  is  held  <juam 
diu  sc  bene  gcsscrit . 

Ad  vai.ohem.  According  to  the 
value.  This  Latin  term  is  used  in 
commerce  in  reference  to  certain  duties, 
called  ad  valorem  duties,  which  are 
levied  on  commodities  at  certain  rates 
per  centum  on  tlieir  value.  See  Unties; 
Imposts;  act  of  Cong,  of  March  2, 
1799,  s.  61  ; of  March  1,  1823,  s.  5. 

ADDITION,  whatever  is  added  to  a 
man’s  name  by  way  of  title,  as  addi- 
tions of  estate,  mystery,  or  place. 

2.  — Additions  of  an  estate  or  quality 
are  esquire,  gentleman,  and  the  like; 
these  titles  can  however  be  cluimed  by 
none,  and  may  be  assumed  by  any  one. 

3.  — Additions  of  mystery  are  such 
as  scrivener,  painter,  printer,  manufac- 
turer, &c. 

4 — Additions  of  places  are  of  Phila- 
delphia, New  York,  Cincinnati  and  the 
like.  See  Bac.  Ab.  h.  t. ; Doct.  PI.  71 ; 
2 Vin.  Abr.  77  ; 1 Lilly’s  Reg.  39;  1 
Mete.  R 151. 

ADDITION  ALES,  in  contracts , ad- 
ditional terms  or  propositions  to  be 
added  to  a former  agreement. 

ADDRESS,  chan,  plciul. , is  that  part 
of  a bill  which  contains  the  appropriate 
and  technical  description  of  the  court 
where  the  plaintiff  seeks  his  remedy. 
Coop.  Eq.  PI.  8 ; Bart.  Suit  in  Eq.  26 
Storv,  Eq.  PI.  § 26;  Van  Hey.  Eq 
Draft.  2. 

Address,  legislation.  In  Pennsylva- 
nia it  is  a resolution  of  both  branches 
of  the  legislature,  two-thirds  of  each 
house  concurring,  requesting  the  go- 
vernor to  remove  a judge  from  office. 
The  constitution  of  that  state,  art.  5,  s. 
2,  directs,  that  “ for  any  reasonable 
cause,  which  shall  not  be  sufficient 
ground  for  impeachment,  the  governor 
may  remove  any  of  them  [the  judges], 
on  the  address  of  two-thirds  of  earn 
branch  of  the  legislature.”  The  mode 
of  removal  by  uddress  is  unknown  to 
the  constitution  of  the  United  States,  but 
it  is  recognized  in  those  of  thirteen  of 
the  respective  states.  In  some  of  these 
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constitutions  the  language  is  impera- 
tive; the  governor  wlu  n thus  addressed 
shall  remove;  in  others  it  is  left  to  his 
discretion,  he  via;/  remove.  The  rela- 
tive proportion  of  each  house  that  must 
join  in  the  address,  varies  also  in  differ- 
ent states.  In  some  a bare  majority  is 
sufficient ; in  others,  two-thirds  arc  re- 
quisite; and  in  others  three-fourths.  1 
Journ.  of  Law,  154. 

ADEMPTION,  icills,  is  a taking 
away  or  revocation  of  a legacy  by  the 
testator. 

2. — It  is  either  express  or  implied. 
It  is  the  former  when  revoked  in  ex- 
press terms  by  a later  will;  it  is  implied 
when  by  the  acts  of  the  testator  it  is 
manifestly  his  intention  to  revoke  it ; 
for  example,  when  a specific  legacy  of 
a chattel  is  made,  ami  afterwards  the 
testator  sells  it ; or  if  a father  makes 
provision  for  a child  by  his  will  and 
afterwards  gives  to  such  child,  if  a 
daughter,  a portion  in  marriage;  or,  if 
a son,  a sum  of  money  to  establish  him 
in  life*,  provided  such  portion  or  sum  of 
money  be  equal  to  or  greater  than  the 
legacy.  2 Eonbl.  368  et  seq.;  Toll. 
Ex.  320;  1 Vern.  R.  by  R&ithby,  85  n. 
and  the  cases  there  cited.  1 Roper 
Leg.  237,  250,  for  the  distinction  be- 
tween specific  and  general  legacies. 

ADHERENCE,  aclion  of,  in  the 
Scotch  law,  is  an  action  competent  to  a 
husband  or  wile  to  compel  either  party 
to  adhere  in  case  of  desertion. 

ADHERING,  aiding,  assisting;  as, 
adhering  to  the  enemies  of  the  United 
States. 

2.  — The  constitution  of  the  United 
States,  art.  3,  s.  3,  defines  treason 
against  the  United  States  to  consist  oidy 
in  levying  war  ngainst  them  or  in  al- 
ltering to  their  enemies, giving  them  aid 
and  comfort. 

3.  — The  fact  that  a citizen  is  cruising 
in  an  enemy’s  ship,  with  a design  to 
capture  or  destroy  American  ships, 
would  Ijc  an  adhering  to  the  enemies  of 
the  United  States.  4 State  Tr.  328 ; 
Salk.  034 ; 2 Gilb.  Ev.  by  Lofft,  798. 

4.  — If  war  be  nctuullv  levied,  that  is, 
a body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  by  force  a 
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treasonable  enterprise,  all  those  who 
may  perform  any  part,  however  minute, 
or  however  remote  from  the  scene  of 
action,  and  who  are  leagued  in  the 
general  conspiracy,  are  to  bo  consi- 
dered as  traitors.  4 Cranch,  126. 

ADJOURNMENT,  is  the  dismissal 
by  some  court,  legislative  assembly,  or 
properly  authorised  officer,  of  the  busi- 
ness before  them,  either  finally,  which 
is  called  an  adjournment  sine  die , with- 
out day;  or,  to  meet  again  at  another 
time  which  isappointed  and  ascertained, 
which  is  called  a temporary  adjourn- 
ment. 

2. — The  constitution  of  the  United 
States,  art.  1,  s.  5,  4,  directs  that  “nei- 
ther house,  during  the  session  of  con- 
gress, shall,  without  the  consent  of  the 
other, adjourn  for  more  than  throe  days, 
nor  to  any  other  place,  than  that  in 
which  the  two  houses  shall  be  sitting.” 
Vide  Com.  Dig.  h.  t. ; Vin.  Ab.  h.  t. ; 
Diet,  do  Jur.  h.  t. 

Adjournment-day,  in  English  prac- 
tice, is  a day  so  called  from  its  being  a 
further  day  appointed  by  the  judges  at 
the  regular  sittings,  to  try  causes  ut  nisi 
prius. 

Adjournment-day  in  error,  in 
practice  in  the  English  courts,  is  a day 
appointed  some  days  before  the  end  of 
the  term,  ut  which  matters  left  undone 
on  the  affirmance  day  are  finished.  2 
Tidd,  1224. 

A DJ  U DICATION,  in  practice,  is  the 
giving  or  pronouncing  a judgment  in  a 
cause ; a judgment. 

ADJUDICATIONS,  in  the.  Scotch 
law,  are  certain  proceeding  against 
debtors,  by  way  of  actions,  before  the 
court  of  session  ; and  are  of  two  kinds; 
special  and  general. 

2. — l.  By  statute  1672,  c.  19,  such 
part  only  of  the  debtor’s  lands  is  to  be  ad- 
judged to  the  principal  sum  and  interest 
of  the  debt,  with  the  compositions  due 
to  the  superior,  and  theex|>enKes  of  in- 
foolfrncnt,  and  a fiflh-|>art  more,  in  re- 
spect the  creditor  is  obliged  to  take 
lands  for  his  money;  but  without  penal- 
ties or  sheriff-fees.  The  debtor  must 
deliver  to  thecrcditor  a valid  right  to  tho 
lands  to  be  adjudged,  or  transumpts 
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thereof,  renounce  the  possession  in  his  j 
favour,  and  ratify  the  decree  of  ndjudi-  i 
cation  : and  the  law  considers  the  rent 
of  the  lands  ns  precisely  commensurate  ' 
to  the  interest  of  the  debt.  In  this, 
which  is  called  a special  adjudication,  j 
the  time  allowed  the  debtor  to  redeem  ! 
the  lands  adjudged,  (culled  the  legal  re- 
version or  the  legal,)  is  declared  to  be 
five  years. 

3. — 2.  Where  the  debtor  does  not 
produce  a sufficient  right  to  the  lands, 
or  is  not  willing  to  renounce  the  jHjsses- 
sion  and  ratify  the  decree,  the  statute 
makes  it  lawful  for  the  creditor  to  ad- 
judge all  right  belonging  to  the  debtor, 
in  the  same  manner,  and  under  the 
same  reversion  of  ten  years.  In  this 
kind,  which  is  called  a general  adjudi- 
cation, the  creditor  must  limit  his  claim 
to  the  principal  sum,  interest  and  penalty 
without  demanding  a fifth  part  more. 
See  Act  20  Feb,  1684;  Ersk.  Pr.  L. 
Scot.  B.  2,  t.  12,  s.  15, 10.  Sec  Dili- 
gences. 

ADJUNCTION,  in  the  civil  laic, 
takes  place  when  the  tiling  belonging 
to  one  person  is  attached  or  united  to 
that  which  belongs  to  another,  whether 
this  union  is  caused  by  inclusion , as  if 
one  man’s  diamond  Ik;  enchased  in 
another’s  ring ; by  sol'lcrin g,  as  if  one’s 
guard  be  soldered  on  another’s  sword ; 
by  sewin':,  as  by  employing  the*  silk  of 
one  to  make  the  coat  of  another ; by 
construction, as  by  buildingon  another’s 
land;  by  writing,  ns  when  one  writes 
on  another’s  parchment ; or  by  jxrint- 
ing,  when  one  paints  a picture  on 
another’s  canvass. 

2.  In  these  cases,  ns  a general  rule, 
the  accessory  follows  the  principal; 
hence  these  things  which  are  attached 
to  the  things  of  another  become  the  pro- 
|>erty  of  the  latter.  The  only  excop. 
tion  which  the  civilians  made  was  in  the 
case  of  a picture,  which  ulthough  un 
accession,  drew  to  itself  the  canvass,  on 
account  of  the  importance  which  was 
attached  to  it.  Inst.  lib.  2,  t.  1,  § 34 ; 
Dig.  lib.  41,  t.  1, 1.  9,  § 2.  Sec  Acccs- 
si nn , and  2 Bl.  Com.  404 ; Bro.  Ab. 
Propertic ; Com.  Dig.  Pleader,  M 28 ; 
Bac.  Abr.  Trespass,  E 2. 


ADJUNCTS,  Eng.  law,  are  addi- 
tional judges  appointed  to  determine 
causes  in  the  High  Court  of  Delegates, 
when  the  former  judges  cannot  decide 
in  consequence  of  disagreement,  or  be- 
cause one  of  the  law  judges  of  the  court 
was  not  one  of  the  majority.  Shelf,  on 
Lun.  310. 

ADJURATION.  Is  the  act  by  which 
one  person  solicts  another  to  tell  or 
swear  to  the  truth.  WolfT,  Inst.  § 374. 

ADJUSTMENT,  in  maritime  law; 
the  adjustment  of  a loss  is  the  settling 
and  ascertaining  the  amount  of  the  in- 
demnity which  the  insured  after  oil 
proper  allowances  and  deductions  have 
been  made,  is  entitled  to  receive,  and 
the  proportion  of  this,  which  each  under- 
writer is  liable  to  pay,  under  the  policy. 
Marsh.  Ins.  B.  1,  c.  14,  p.  617  ; or  it  is 
a written  admission  of  the  amounts  of 
the  loss  ns  settled  between  the  parties 
to  a policy  of  insurance.  3 Stark.  Ev. 
1167,  8. 

2.  — l u adjusting  a loss,  the  first  thing 
to  be  considered  is,  how  the  quantity  of 
damages  for  which  the  underwriters  arc 
liable,  shall  be  ascertained.  When  a 
loss  is  a total  loss,  and  the  insured  de- 
cides to  abandon,  lie  must  give  notice 
of  this  to  the  underwriters  in  a reasona- 
ble time,  otherwise  he  will  waive  his 
right  to  abandon,  and  must  be  content 
to  claim  only  fora  partial  loss.  Marsh. 
Ins.  B.  l,c.  13,  s.  2;  15  East,  559;  1 
T.  R.  608;  9 East,  283 ; 18  East,  804  ; 
6 Taunt.  383.  When  the  loss  is  ad- 
mitted to  be  total,  and  the  policy  is  a 
valued  one,  the  insured  is  entitled  to  re- 
ceive the  whole  sum  insured,  subject  to 
such  deductions  as  may  have  been 
agreed  by  the  policy  to  be  made  in  case 
of  lass. 

3.  — The  quantity  of  damages  being 
known,  the  next  point  to  be  settled  is  by 
what  rule  this  shall  be  appreciated.  The 
price  of  a tiling  does  not  afford  a just 
criterion  to  ascertain  its  true  value.  It 
may  have  been  bought  very  dear  or 
very  cheap.  The  circumstances  of 
time  and  place  cause  a continual  varia- 
tion in  the  price  of  things.  For  this 
reason,  in  ensi;s  of  general  average,  the 
things  saved  contribute  not  according 
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to  prime  cost,  but  according  to  the  price 
for  which  they  may  he  sold  at  the  time 
of  settling  the  average.  Marsh.  Ins.  B. 
1,  c.  14,  s,  2,  p.  621  ; Laws  of  VVishuy, 
art.  20 ; Laws  of  Oleron,  art.  8 ; this 
Diet.  tit.  Price.  And  see  4 Dali.  430  ; 
1 Caines’s  R.  80;  2 S.  & R.  229  ; 2 S. 
& R.  257,  258. 

4.  An  adjustment  being  endorsed  on 
the  policy,  and  signed  by  the  under- 
writers, with  the  promise  to  pay  in  a 
given  time,  is  prima  facie  evidence 
against  them,  and  amounts  to  an  ad- 
mission of  all  the  farts  necessary  to  be 
proved  by  the  insured  to  entitle  him  to 
recover  in  an  action  on  the  policy.  It 
is  like  a note  of  hand,  and  being  proved 
the  insured  has  no  occasion  to  go  into 
proof  of  any  other  circumstances. 
Marsh.  Ins.  B.  1,  c.  14,  s.  3,  p.  632 ; 3 
Stark.  Ev.  1 167,  8 ; Park.  ch.  4 ; Wosk. 
Ins.  8;  Beaw.  Lex.  Mer.  310;  Com. 
Dig.  Merchant,  E 9 ; Abbott  on  Shipp. 
346  to  318.  Sec  Damasks. 

ADMEASUREMENT  OF  DOWER, 
remedies.  This  remedy  is  now  nearly 
obsolete,  even  in  England  ; the  follow- 
ing account  of  it  is  given  by  Chief  Baron 
Gilbert.  “ The  writ  of  admeasurement 
of  dower  lieth  where  the  heir  when  he 
is  within  age,  and  endoweth  the  wife  of 
more  than  she  ought  to  have  dower  of, 
or  if  the  guardian  [in  chivalry,  for  the 
guardian  in  soenge  cannot  assign  dow- 
er,] endoweth  the  wife  of  more  than 
one-third  part  of  the  land  of  which  she 
ought  to  have  dower,  then  the  heir,  at 
full  age,  may  sue  out  this  writ  against 
the  wile ; and  thereby  shall  be  admea- 
sured, and  the  surplusage  she  hath  in 
dower  shall  be  restored  to  the  heir;  but 
in  such  case  there  shall  not  be  assigned 
anew  any  lands  to  hold  to  dower,  but  to 
take  from  her  so  much  of  the  lands  as 
surpasseth  the  third  part  whereof  she 
ought  to  be  endowed ; and  Ik?  need  not 
set  forth  of' whose  assignment  she  holds/’ 
Gilb.  on  Uses,  379;  and  sec  F.  N.  B. 
148;  Bac.  Ab.  Dower,  K;  F.  N.  B. 
148;  Co.  Lilt.  39  a;  2 Inst.  367; 
Dower  ; Estate  in  Dower. 

Admeasurement  of  pasture,  Eng. 
Law.  The  name  of  a writ  which  i 
lies  where  muny  tenants  have  com-  I 


I mon  appendant  in  another  ground, 
and  one  overcharges  the  common  with 
beasts.  The  other  commoners  to  ob- 
tain their  just  rights  may  sue  out  this 
writ  against  him. 

ADMINICLE.  1.  A term,  in  the 
Scoth  and  French  law,  for  any  writing 
or  deed  referred  to  by  a party,  in  an 
action  at  law  for  proving  his  allegations. 

2.  An  ancient  term  for  aid  or  support. 

3.  A term  in  the  civil  law  for  imperfect 
proof.  Tech.  Diet.  h.  t. ; Mcrl.  Repcrt. 
mot  Adminicule. 

TO  ADMINISTER,  ADMINIS- 
TERING. Thestat.  9G.  4,  c.  31, s.  11, 
enacts  “ that  if  any  person  unlawfully 
and  maliciously  shall  administer,  or  at- 
tempt to  administer  to  any  person,  or 
shall  cause  to  be  taken  by  any  person 
any  poison  or  other  destructive  things,’* 
&C„  every  such  oflender,  &c.  In  a 
ease  which  arose  under  this  statute,  it 
was  decided  that  to  constitute  the  act  of 
administering  the  poison,  it  was  not  ab- 
solutely necessary  there  should  have 
been  a delivery  to  the  party  poisoned, 
but  that  if  she  took  it  from  a place  where 
it  had  been  put  for  her  by  the  defendant, 
and  any  part  of  it  went  into  her  stomach, 
it  was  an  administering.  4 Curr.  & 
Payne,  369  ; S.  C.  19  E.  C.  L.  R.  423  ; 

1 Moody’s  C.  C.  114  ; Carr.  Crim.  L. 
237.  Vide  Attempt ; to  Persua/te. 

To  administer,  trusts, , is  to  do 
some  act  in  relation  to  an  estate,  such 
as  none  but  the  owner,  or  some  one 
authorized  by  him  or  by  the  law,  in 
case  of  his  decease,  could  legally  do. 
1 Harr.  Cond.  Ia>.  R.  666, 
ADMINISTRATION,  trusts,  is  the 
management  of  the  estate  of  an  intestate, 
a minor,  u lunatic,  a habitual  drunkard, 
or  other  person  who  is  incapable  of 
managing  his  own  aflbira,  entrusted  to 
an  administrator  or  other  trustee  by 
authority  of  law.  In  a more  confined 
sense,  and  in  which  it  will  be  used  in 
this  article,  administration  is  the  man- 
agement of  an  intestate’s  estate,  or  of 
the  estate  of  a testator  who  at  the  time 
administration  was  granted  had  no  ex- 
ecutor. 

2. — Administration  is  granted  by  a 
public  officer  duly  authorised  to  delegate 
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the  trust ; he  is  sometimes  culled  surro- 
gate, judge  of  probate,  register  of  wills 
and  for  granting  letters  of  administra- 
tion. It  is  to  be  granted  to  such  per- 
sons as  the  statutory  provisions  of  the 
several  states  direct. 

3. — There  are  several  kinds  of  ad- 
ministrations besides  the  usual  kind 
which  gives  to  the  administrator  the 
management  of  all  the  personal  estate 
of  tho  deceased  for  an  unlimited  time. 
Administration  durante  mi  nore  a tale  is 
granted  during  the  minority  of  an  exe- 
cutor, and  ceases  on  his  coming  of  age. 
Administration  durante  absentia  is 
granted  to  some  person  during  the  ab- 
sence of  the  next  of  kin.  Administra- 
tion pendente  life  is  granted  pending  a 
suit  commenced  to  test  the  validity  of  a 
paper  purporting  to  be  a will.  Admin- 
istration de  bonis  non , is  where  an  exe- 
cutor or  administrator  is  dead,  and  no 
one  is  left  to  administer  the  goods  re- 
maining unadministered.  Administra- 
tion cum  testamento  annexo  is  one  which 
is  granted  with  the  will  annexed* 

Administration,  government , is  the 
management  of  the  affairs  of  the  go- 
vernment ; this  word  is  also  applied  to  < 
the  persons  in  power  who  manage  pub- 
lic atfairs ; as  Washington’s  administra- 
tion was  always  wise.  That  part  of  the 
public  authority  w hich  is  exercised  by 
the  mayor  and  other  public  officers  is 
also  called  administration ; ns,  this  is 
the  administration  of  the  law  in  Penn- 
sylvania. 

A DMINISTRATOR,  trusts.  An  ad- 
ministrator is  a person  lawfully  appoint- 
ed, by  an  officer  having  jurisdiction,  to 
manage  aud  settle  the  estate  of  a de- 
ceased person  who  has  left  no  executor, 
or  one  who  is  for  the  time  incompetent 
to  act. 

2.  — It  will  Ik?  proper  to  consider, 
first,  his  rights;  secondly,  his  duties ; 
thirdly,  the  number  of  administrators, 
and  their  joint  and  several  powers; 
fourthly,  the  several  kinds  of  adminis- 
trators. 

3.  — 1.  By  the  grant  of  the  letters  of 
administration,  the  administrator  is  vest- 
ed with  full  and  ample  power,  unless  re- 
strained to  some  special  administration, 


to  take,  possession  of  all  the  [icrsonal 
estate  of  the  deceased  and  to  sell  it ; to 
collect  the  debts  due  to  him  ; and  to  re- 
present him  in  all  matters  which  relate 
to  his  chattels  real  or  personal.  He  is 
authorised  to  pay  the  debts  of  the  intes- 
tate in  the  order  directed  by  law  ; and, 
in  the  United  States,  he  is  generally  en- 
titled to  a just  compensation,  which  is 
allowed  him  as  commissions  on  the 
amount  which  passes  through  his  hands. 

4.  — 2.  He  is  bouud  to  use  due  dili- 
gence in  the  management  of  the  estate; 
and  he  is  generally  on  his  appointment 
required  to  give  security  that  he  will  do 
so;  he  is  responsible  for  any  waste 
which  may  happen  for  his  default,  and 
is  liable  for  a devastavit,  (q.  v.) 

5.  — Administrators  are  authorised  to 
bring  aud  defend  actions.  They  sue 
und  are  sued  in  their  own  name's ; as, 
A B,  administrator  of  C D,  v.  K F ; or 
E F v.  A B,  administrator  of  C D. 

0. — 3.  As  to  the  number  of  adminis- 
trators. There,  may  be  one  or  more. 
When  there  are  several  they  must,  in 
general,  act  together  in  bringing  suits, 
and  they  must  all  be  sued ; but  like 
executors,  the  acts  of  each  one  of 
them,  which  relate  to  the  delivery, 
girt,  sale,  payment,  possession  or  re- 
lease of  the  intestate’s  goods,  are  con- 
sidered as  of  equal  validity,  as  the  acts 
of  all,  for  they  have  a joint  power  and 
authority  over  the  whole.  Bac.  Ab. 
Executor,  C 4 ; 11  Vin.  Ab.  358;  Com. 
Dig.  Administration, B 12;  1 Dane’s  Ah. 
383;  2 Litt.  R.  315.  On  the  death  of 
one  of  several  joint  administrators,  the 
whole  authority  is  vested  in  the  survi- 
vor or  survivors. 

7.  — 1.  Administrators  arc  general,  or 
those  w ho  have  right  to  administer  the 
whole  estate  of  the  intestate ; or  sp<*cial, 
that  is,  those  w ho  administer  it  but  par- 
tially, or  but  for  a limited  time. 

8.  — 1st.  General  administrators  arc 
of  two  kinds,  namely : first,  when  the 
grant  of  administration  is  unlimited,  and 
the  administrator  is  required  to  adminis- 
ter the  whole  estate  under  the  intestate 
laws;  secondly,  when  the  grant  is  made 
with  the  annexation  of  the  will,  which 
is  to  be  the  guide  to  the  administrator 
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how  to  administer  and  distribute  the  es- 
tate. This  latter  administration  is  grant- 
ed when  the  deceased  has  made  a will, 
and  either  he  has  not  appointed  any 
executor,  or  having  appointed  one,  he 
refuses  to  serve  or  is  dead,  or  is  other- 
wise incapable  to  act ; this  last  kind  is 
called  an  administrator  cum  testamento 
annexo.  1 Will,  on  Wills,  309. 

9.  — 2d.  Special  administrators  are  of 
two  kinds ; first,  when  the  administra- 
tion is  limited  to  part  of  the  estate,  as 
for  example,  when  the  former  adminis- 
trator has  died,  leaving  a part  of  the 
estate  unadministered,  an  administrator 
is  appointed  to  administer  the  remain- 
der, and  he  is  called  an  administrator 
tic  bonis  non.  He  has  all  the  powers 
of  a common  administrator.  Bac.  Ab. 
Executors,  B 1 ; Sw.  390 ; Roll.  Ab. 
907  ; 0 Sin.  & Marsh.  323.  When  the 
estate  was  administered  by  an  executor 
and  he  died,  leavinga  part  of  it  unadmin- 
istered,  the  administration  is  granted  to 
him  with  the  will  annexed ; and  then  he 
is  called  an  administrator  dc  bon  is  non , 
cum  testamento  annexo.  Com.  Dig.  Ad- 
ministrator, (B  1.)  Secondl//.  When  the 
authority  of  the  administrator  is  limited 
as  to  time.  Administrators  of  this  kind 
arc,  1st.  An  administrator  durante  mi- 
note  retalc.  This  administrator  is  ap- 
pointed to  act  as  such  during  the  mino- 
rity of  an  infant  executor,  until  tho  lat- 
ter shall  attain  his  lawful  age  to  act. 
Godolph.  102;  5 Co.  29.  Ilis  powers 
extend  to  administer  the  estate  so  far  as 
to  collect  the  same,  sell  a sufficiency  of 
tho  personal  property  to  pay  the  debts, 
sell  bona  jperitura , and  |>crform  such 
other  acts  as  -require  immediate  atten- 
tion. He  may  sue  and  be  sued.  Bac. 
Ab.  Executor,  B 1;  Roll.  Ab.  110; 
Cro.  Eli/..  718.  The  powers  of  such 
an  administrator  determine  as  soon  as 
the  infant  executor  attains  the  ago  when 
the  law  authorises  him  to  act  for  him- 
self, which,  at  common  law,  is  seven- 
teen years,  but  by  statutory  provision  in 
several  states  is  fixed  at  twenty-one 
years. 

10.  — 2d.  An  administrator  durante 
absentiti,  is  one  who  is  appointed  to  ad- 
minister the  estate  during  the  absouce 


of  the  executor,  before  he  has  proved  tho 
will.  The  powers  of  this  administrator 
continue  until  the  return  of  the  executor, 
and  then  his  powers  cease  upon  the  pro- 
bate of  the  will  by  tin*  executor.  4 
Hagg.  300.  In  England  it  was  h olden, 
that  the  death  of  the  executor  abroad 
did  not  determine  the  authority  of  tho 
administrator  durante  absentia.  3 Bos. 
& Pull.  20. 

11 — 3d.  An  administrator  jKOulcnte 
life.  Administration petulcnlc  lile  may 
be  granted  pending  the  controversy 
respecting  an  ulleged  will ; and  it  has 
been  granted  pending  n contest  os  to 
who  is  by  law  entitled  to  administration. 
2 P.  W pis.  589;  2 Atk.  280;  2 Cus. 
temp.  Lee,  258.  The  administrator 
pendente  Hie  is  merely  an  officer  of  the 
court,  and  holds  the  property  only  till 
the  suit  terminates.  1 Hagg.  313.  He 
may  maintain  suits,  1 Vos.  sen.  325  ; 2 
Ves.  & B.  97  ; 1 Ball  & B.  192  ; though 
his  power  docs  not  extend  to  I he  distribu- 
tion of  tho  assets.  1 Ball  & B.  192. 

ADMINISTRATRIX.  This  term 
is  applied  to  a woman  to  whom  letters 
of  administration  have  been  granted. 
See  Administrator. 

ADMIRAL,  officer , in  some  coun- 
tries is  the  commander  in  chief  of  the 
naval  fbreos.  This  office  does  not  ex- 
ist in  the  United  Static. 

ADMIRALTY,  is  the  name  of  a ju- 
risdiction which  takes  cognizance  of 
suits  or  actions  which  arise  in  conse- 
quence of  ucts  done  upon  or  relating  to 
the  sea ; or,  in  other  words,  of  uil 
transactions  and  proceedings  relative  to 
commerce  and  navigation,  and  to  da- 
mages or  injuries  upon  the  scji.  2 
Gall.  R.  408.  In  the  great  maritime 
nations  of  Europe,  the  term  “ admi- 
ralty jurisdiction,”  is  uniformly  applied 
to  courts  exercising  jurisdiction  over 
maritime  contracts  and  concerns.  It 
is  familiarly  known  among  the  jurists 
of  Scotland,  France,  Holland  and 
Spain,  as  of  England,  and  applied  to 
their  own  courts,  possessing  substan- 
tially the  same  jurisdiction  as  the  Eng- 
lish Admiralty  in  the  reign  of  Edward 
the  Third.  Ibid.,  and  the  authorities 
there  cited;  and  see,  also,  Bac.  Ab. 
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Court  of  Admiralty ; Mcrl.  Report,  h. 
t. ; Encyclopedic,  h.  t. 

2.  The  Constitution  of  the  United 
States  1ms  delegated  to  the  courts  of 
the  national  government  cognizance 
“ of  all  cases  of  ndmiralty  and  mari- 
time jurisdiction and  the  act  of  Sep- 
tember 24,  1789,  ch.  20,  s.  9,  has 
given  the  district  court  44  cognizance  of 
all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,”  including  all  seizures 
under  laws  of  imposts,  navigation  or 
trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  navigable 
from  the  sea,  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective 
districts  ns  well  ns  upon  the  high  seas. 

3.  — It  is  not  within  the  plan  of  this 
work  to  enlarge  upon  this  subject.  The 
reader  is  referred  to  the  article  Courts 
of  the  United  States,  where  he  will 
find  all  which  it  has  been  thought  ne- 
cessary to  say  uj>on  the  subject.  Vide, 
generally,  Dunlap's  Adm.  Practice ; 
Rett’s  Adm.  Practice ; 1 Kent’s  Com. 
353  to  380 ; Scrg.  Const.  Law,  Index, 
h.  t.;  2 Gall.  R.  398  to  470;  2 Chit. 
P.  508 ; Bnc.  Ab.  Courts  of  Admiralty  ; 
0 Vin.  Ab.  505 ; I lane's  Ah.  Index,  h. 
t. ; 2 Bro.  Civ.  and  Adm.  Law ; Wheat. 
Dig.  1 ; 1 Storv  L.  U.  S.  56,  60 ; 2 
Id.  906  ; 3 Id.  i564, 1696  ; 4 Sharsw. 
cont.  of  Story’s  L.  U.  S.  2262  ; Clcrke's 
Praxis ; Collectanea  Maritime ; 1 U.  S. 
Dig.  tit.  Admiralty  Courts,  XIII. 

ADMISSION,  in  corjnrations  or 
comjxwii's , is  the  act  of  the  corjioration 
or  company  by  which  an  individual  ac- 
quires the  rights  of  a member  of  such 
corporation  or  company. 

2.  — In  trading  and  joint  stock  corpo- 
rations no  vote  of  admission  is  requi- 
site; for  any  person  who  owns  stock 
therein,  cither  by  original  subscription 
or  by  conveyance,  is  in  general  entitled 
to  and  cannot  be  refused,  the  rights  and 
privileges  of  a member.  3 Mass.  R. 
364  ; Doug.  524  ; 1 Man.  & Ry.  529. 

3.  — All  that  can  be  required  of  the 
person  demanding  a transfer  on  the 
books,  is  to  prove  to  the  corporation  his 
right  to  the  property.  See  8 Pick.  90. 

4.  In  a mutual  insurance  company, 
it  has  been  held,  that  a person  may  be- 


come a member  by  insuring  his  pro- 
perty, paying  the  premium  and  dej>osit- 
money,  and  rendering  himself  liable  to 
be  assessed  according  to  the  rules  of  the 
corporation.  2 Mass.  R.  315. 

ADMISSIONS,  in  evvlence , are  the 
declarations  which  a party,  by  himself 
or  those  who  act  under  his  authority, 
makes  of  the  existence  of  certain  facts. 
The  term  admission  is  usually  applied 
to  civil  transactions,  and  to  matters  of 
fact,  in  criminal  cases,  where  there  is 
no  criminal  intent ; the  term  confession, 

| (q.  v.)  is  generally  considered  as  an  ad- 
mission  of  guilt. 

2. — The  admission  is  nothing  but  the 
testimony  which  the  party  admitting 
bears  to  the  truth  of  an  obligation  or  of 
a fact  against  himself.  It  is  a pure 
voluntary  net  of  his  will,  or  of  his  con- 
sent,  by  which  he  acknowledges  as  true 
the  fact  in  dispute.  An  admission  and 
consent  are,  in  fact,  one  and  the  same 
thing,  unless  indeed  for  more  exactness 
we  say,  that  consent  is  given  to  a pre- 
sent fact  or  agreement,  and  admission 
has  reference  to  an  agreement  or  a 
fact  anterior,  already  past;  for  proj>erlv 
speaking,  it  is  not  the  admission  which 
forms  a contract,  obligation  or  engage- 
ment, against  the  party  admitting.  The 
admission  is,  by  its  nature,  only  the 
proof  of  a pre-existing  obligation,  re- 
sulting from  the  agreement  or  the  fact, 
the  truth  of  which  is  acknowledged. 
There  is  still  another  remarkable  dilier- 
encc  between  admission  and  consent: 
the  first  is  always  free  in  its  origin ; the 
latter,  always  morally  forced.  I may 
refuse  to  consent  to  a proposition  mude 
to  me,  alistain  from  n fact  or  an  action 
which  would  subject  me  to  an  obligation; 
but  once  my  consent  given,  or  the  action 
committed,  I am  no  longer  at  liberty  to 
deny  or  refuse  either ; I am  constrained 
to  admit,  under  the  penalty  of  dishonour 
and  infamy.  But  notwithstanding  all 
these  differences,  admission  is  identified 
with  consent,  and  they  are  both  the 
manifestation  of  the  will.  These  ad- 
missions are  generally  evidence  of  those 
facts,  when  the  admissions  themselves 
arc  proved. 

a. — The  admissibility  and  effect  of 
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evidence  of  this  description  will  lie  con- 
sidered generally,  with  respect  to  the 
nature  and  manner  of  the  admission  it-  * 
self;  and,  secondly,  with  respect  to  the 
parties  to  be  affected  by  it. 

4.  — In  the  first  place,  ns  to  the  nature 
and  manner  of  the  admission ; it  is 
either  made,  first,  expressly  with  a view 
to  evidence ; or,  secondly,  with  a view 
to  induce  others  to  act  upon  the  repre- 
sentation ; or,  thirdly,  it  is  an  uncon- 
nected or  casual  representation. 

5.  — 1 . As  an  instance  of  an  admis- 
sion made  with  a view  to  evidence  may 
be  mentioned  the  case  where  a party  has 
solemnly  admitted  a fact  under  his  hand 
and  seal,  in  which  case  he  is  estopped 
not  only  from  disputing  the  deed  itself, 
but  every  fact  which  it  recites.  B.  N.  P. 
298;  1 Salk.  180;  Com.  Dig.  Estoppel, 
B.  5;  Stark.  Ev.  pt.  4,  p.  31. 

6.  — 2.  Instances  of  this  second  class 
of  admissions  which  have  induced  others 
to  act  upon  them,  arc  those  where  a 
man  has  cohabited  with  a woman,  ami 
treated  her  in  the  face  of  the  world  as 
his  wife,  2 Esp.  637  ; and  where  he  has 
held  himself  out  to  the  world  in  a par- 
ticular character,  lb.;  1 Camp.  245;  he 
cannot  in  the  one  case  deny  her  to  be 
his  wife  when  sued  by  a creditor  who 
has  supplied  her  with  goods  as  such,  nor 
in  the  other  can  he  divest  himself  of  the  j 
character  he  has  assumed. 

7.  — 3.  Where  the  admission  or  de-  ! 
claration  is  quite  foreign  to  the  question 
pending,  although  admissible,  it  is  not 
in  general  conclusive  evidence;  and 
though  a party  may  by  falsifying  his 
former  declaration  or  oath,  show  that 
he  has  acted  illegally  and  immorally, 
yet  if  he  is  not  guilty  of  any  breach  of 
good  faith  in  the  existing  transaction, 
and  has  not  induced  others  to  act  u|K>n 
his  admission  or  declaration,  nor  derived 
any  benefit  from  it  against  his  adversa- 
ry, he  is  not  bound  by  it ; the  evidence 
in  such  cases  is  merely  presumptive, 
and  liable  to  be  rebutted. 

8.  — Secondly,  with  respect  to  the 
parties  to  be  affected  by  it. — 1 . By  a 
party  to  a suit,  1 Phil.  Ev.  74  ; 7 T.  R. 
563;  1 Dali.  65.  The  admissions  of 
the  party  really  interested,  although  ho 


is  no  party  to  the  suit,  are  evidence,  1 
Wils.  257. 

9.  — 2.  The  admissions  of  a partner 
during  the  existence  of  the  partnership, 
arc  evidence  against  both,  1 Taunt.  104 ; 
Peake’s  C.  203;  1 Stark.  C.  81.  Sec 
10  Johns.  R.  66;  lb.  216;  1 M.  & 
Selw.  249.  As  to  admissions  made  after 
the  dissolution  of  the  partnership,  sec  3 
Johns.  U.  536;  15  Johns.  R.  424;  1 
Marsh.  (Kentucky)  R.  189.  According 
to  the  English  decisions,  it  seems,  the 
admissions  of  one  partner,  after  the  dis- 
solution, have  been  holden  to  bind  the 
other  partner ; this  rule  has  been  par- 
tially changed  by  act  of  parliament. 
Colly,  on  Part.  282  ; Stat.  9 Geo.  4,  c. 
14,  (May  9,  1828.)  In  the  Supreme 
Court  of  the  United  States,  a rule,  the 
reverse  of  the  English,  has  been  adopt- 
ed, mainly  on  the  ground,  that  the  ad- 
mission is  a new  contract  or  promise, 
springing  out  of,  and  supported  by,  the 
original  consideration.  1 Pet.  11.  351  ; 
2 M‘Lenn,  87.  The  state  courts  have 
varied  in  their  decisions ; somo  have 
adopted  the  English  rule ; and  in  others 
it  has  been  overruled.  Story,  Partn.  § 
324  ; 3 Kent,  Com.  Loct.  43,  p.  49,  4th 
cd.;  17  S.  & R.  126;  15  Johns.  R.  409; 
9 Cowen,  R.  422  ; 4 Paige,  R.  17  ; 11 
Pick.  R.  400;  7 Yerg.  R.  534. 

10.  — 3.  By  one  of  several  persons 
who  have  a community  of  interest, 
Stark.  Ev.  pt.  4,  p.  47  ; 3 Serg.  & R.  9. 

11.  — 4.  By  an  agent,  1 Phil.  Ev.  77 
-82 ; Palcy  Ag.  203-207. 

12.  — 5.  By  un  attorney,  4 Camp.  1 33 ; 
by  wife,  Palcy  Ag.  139,  n.  2;  Whart. 
Dig.  tit.  Evidence, O;  7 T.R.112;  Nott 
6 M‘C.  37  i. 

13.  — Admissions  arc  express  or  im- 
plied. An  express  admission  is  one 
made  in  direct  terms.  An  admission 
may  be  implied  from  the  silence  of  the 
party,  and  may  be  presumed.  As  for 
instance,  where  the  existence  of  the 
debt,  or  of  the  particular  right,  has  been 
asserted  in  his  presence,  and  he  has  not 
contradicted  it.  And  an  acquiescence 
and  endurance,  when  acts  arc  done  by 
another,  which,  if  wrongftdly  done,  are 
encroachments,  and  call  for  resistance 
and  opposition,  arc  evidence,  os  a tacit 
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admission  that  such  acts  could  not  lx? 
legally  resisted.  See  2 Stark.  C.  471. 

See,  generally,  Stark.  Ev.  part  4,  tit. 
Admissions;  1 Phil.  Ev.  part  1,  c. 5, s. 
4 ; 2 Evans’s  Pothicr,  310 ; 8 East,  549, 
n.  1 ; Com.  Dig.Testemoigne,  Addenda, 
vol,  7,  p.  434  ; Vin.  Ahr.  Evidence,  A. 
b.  2,  A.  b.  23;  lb.  Confessions;  this 
Diet.  tit.  Confessions,  Examination ; 
Bar.  A hr.  Evidence,  L. ; Toullic  r,  Droit, 
Civil  Ernneais,  tome  10,  p.  375,  450. 

Admissions,  oj  attorneys  and  coun- 
sellors. To  entitle  counsellors  and  at- 
torneys to  practise  in  court,  they  must 
lx?  admitted  by  the  court  to  practise 
then*.  Different  statutes  and  rules  have 
been  made  to  regulate  their  admission; 
they  generally  require  a previous  quali- 
fication by  study  under  the  care  of  some 
practising  counsellor  or  attorney.  See 
1 Troub.  & Maly’s  Pr.  18;  1 Arch.  Pr. 
16;  Blake’s  Pr.  30. 

Admissions,  in  pleading.  Where 
one  party  means  to  take  advantage  of 
or  rely  upon  some  ^natter  alleged  by 
his  adversary,  and  to  make  it  part 
of  his  case,  he  ought  to  udmit  such 
mutter  in  his  own  pleadings;  as  if 
either  party  states  the  title  under  which 
his  adversary  claims,  in  which  in- 
stances it  is  directly  opposite  in  its  na- 
ture to  a protestation.  See  Protestando. 
But  where  the  party  wishes  to  prevent 
the  application  of  his  pleading  to  some 
matter  contained  in  the  pleading  of  his 
adversary,  ami  therefore  makes  un  ex- 
press admission  of  such  matter  (which 
is  sometimes  the  case,)  in  order  to  ex- 
clude it  from  the  issue  taken  or  the 
like,  it  is  somewhat  similar  in  ojx?ru- 
tion  and  effect,  to  a protestation. 

2. — The  usual  mode  of  making  an 
express  admission  in  pleading  is,  alter 
saying  that  the  plaintiff*  ought  not  to 
have  or  maintain  his  action,  &t\,  to 
proceed  thus,  “ Because  he  says  that 
although  it  he  true  that ,”  Acc.  rejienting 
such  of  the  allegations  of  the  adverse 
nnrty  as  are  meant  to  be  admitted. 
Express  admissions  are  only  matters 
of  fact  alleged  in  the  pleadings;  it 
never  being  necessary  expressly  to  ad- 
mit  their  legal  sufficiency,  which  is 
always  taken  for  granted,  unless  some  , 


i objection  be  made  to  them.  Dawes 
Civ.  PI.  143,  144.  Sec  1 Chit.  PI. 
600;  Archb.  Civ.  PI.  215. 

3. — In  chancery  pleadings  admissions 
arc  said  to  be  plenary  and  partial.  They 
are  plenary  by  force  of  terms  not  only 
when  the  answer  runs  in  this  form,  “ the 
defendant  admits  it  to  be  true,”  but  also 
when  he  simply  asserts,  and  generally 
speaking,  when  he  says,  that  “ he  has 
been  informed,  ami  believes  it  to  be 
true,”  without  adding  a qualification 
such  as,  “ that  he  does  not  know  it  of 
his  own  knowledge  to  be  so,  and  there- 
fore does  not  udmit  the  same.”  Partial 
admissions  are  those  which  are  deliver- 
ed in  terms  of  uncertainty,  mixed  up  as 
they  frequently  are,  with  explanatory  or 
qualifying  circumstances. 

Admissions,  in  practice.  It  fre- 
qucntly  occurs  in  practice,  that  in  order 
to  save  expenses  as  to  mere  formal 
proofs,  tlx.*  attorneys  on  each  side  con- 
sent to  admit,  reciprocally,  certain  facts 
in  the  cause  without  calling  for  proof  of 
them. 

2. — These  are  usually  reduced  to  wri- 
ting, and  the  attorneys  shortly  add  to 
this  effect,  namely,  “ We  agree  that  the 
above  facts  shall  on  the  trial  of  this 
cause  be  admitted,  and  taken  as  proved 
on  each  side ; ” and  signing  two  copies 
now  call(.*d  u admissions”  in  the  cause 
each  attorney  takes  one.  G/esl.  Eq.  Ev. 
c.  2,  p.  38. 

ADMITTANCE,  Eng.  Law,  is  the 
net  of  giving  possession  of  a copy-hold 
estate,  as  livery  of  seisin  is  of  a free- 
hold ; it  is  of  three  kinds,  namely  : upon 
n voluntary  grant  by  the  lord ; upon  a 
surrender  by  the  former  tenant ; and 
upon  descent. 

ADM1TTENDO  IN  SOCIUM,  Eng. 
law.  A w rit  associating  certain  persons 
to  justices  of  assize. 

ADMONITION,  is  a reprimand  from 
a judge  to  a person  accused,  on  being 
discharged,  warning  him  of  the  conse- 
quences of  his  conduct,  and  intimating 
to  him  that  should  lie  be  guilty  of  the 
same  fault  for  which  he  lias  been  ad- 
monished, he  will  be  punished  with 
greater  severity.  Merlin,  Repcrt.  h.  t. 

2. — The  admonition  was  authorised 
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by  the  civil  law,  as  a species  of  punish- 
ment for  slight  misdeamcanors.  Vide 
Reprimand. 

ADNEPOS.  A term  employed  by 
the  Romans  to  designate  male  descend- 
ant in  the  fifth  degree,  in  a direct  line. 
This  term  is  used  in  muking  genealogi- 
cal tublcs. 

ADOLESCENCE,  persons , is  that  | 
age  which  follows  puberty  and  precedes 
majority ; it  commences  for  males  at 
fourteen  and  for  females  at  twelve  years 
completed,  and  continues  till  twenty-one  ! 
years  complete. 

ADOPTION,  civil  fair,  the  act  by 
which  a person  chooses  another  from  a 
strange  family,  to  have  all  the  rights  of 
his  own  child.  Merl.  Report,  h.  t. 
Dig.  1,  7,  15,  1,  and  see  Ar  rogation. 
By  art.  2 32,  oft  lie  civil  code  of  Louisiana, 
it  is  abolished  in  that  state.  It  never  was 
in  use  in  any  other  of  the  United  States.  . 

ADROGATION,  civil  law.  The  I 
adoption  of  one  who  was  impubes , that 
is,  if  a male,  under  fourteen  years  of 
age ; if  a female,  under  twelve.  Dig. 
1,7,  17,1. 

ADULT,  in  the  civil  law,  is  an  in- 
fant who,  if  a boy,  has  attained  his  full 
age  of  fourteen  years,  and  if  a girl,  her 
full  age  of  twelve.  Domat,  Liv.  Prel. 
t.  2,  s.  2,  n.  8.  In  the  common  law 
an  adult  is  considered  one  of  ftjll  age. 

1 Swanst.  R.  553. 

AD U LT E R ATION,  in  criminal 
law,  is  a general  term  for  rendering  the 
public  coin  of  less  value  than  it  ought 
to  be;  which  comprehends  debasing 
the  coin,  by  the  admixture  of  improper 
metals,  or  the  use  of  any  undue  alloy, 
&c.,and  counterfeiting  the  coin,  which 
is  forging  a stamp  to  resemble  the  true 
coin  upon  baser  metal.  This  is  always 
done  with  a fraudulent  purpose  and  is 
punishable  by  line  and  imprisonment. 

2.  This  term  also  signifies  the  act 
of  mixing  something  impure  with  some- 
thing purt',  as,  to  mix  an  inferior  liquor 
with  wine;  an  inferior  article  with  cof- 
lee, tea,  and  the  like. 

ADULTERINE,  a term  used  in  the 
civil  law  to  denote  the  issue  of  an  adul- 
terous intercourse.  See  Nicholas  on 
Adulterine  Bastardy. 
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ADULTER IUM.  In  the  old  records 
this  word  does  not  signify  the  offence  of 
adultery,  but  the  line  imposed  for  its 
commission.  Barr,  on  the  Stat.  02,  note. 

ADULTERY,  in  criminal  law,  from 
ad  and  alter  another  person ; a criminal 
conversation,  between  a man  married 
to  another  woman,  and  a woman  mar- 
ried to  another  man,  or  a married  and 
unmarried  person.  The  married  per- 
son is  guilty  of  adultery,  the  unmarried 
of  fornication,  (q.  v.)  1 Yeates,  6 ; 2 

Dali.  124;  but  see  2 Blackf.  318. 

2.  — The  elements  of  this  crime  are, 
1st,  that  there  shall  be  an  unluwlul 
carnal  connexion  ; 2dly,  that  the  guilty 
party  shall  at  the  time  be  married ; 3dly, 
that  he  or  she  shall  willingly  commit 
the  offence,  for  a woman  who  has  been 
ravished  against  her  will  is  not  guilty 
of  adultery.  Domat,  Supp.  du  Droit 
Public,  liv.  3,  t.  10,  n.  13. 

3.  — The  punishment  of  adultery  in 
the  United  States  generally  is  line  and 
imprisonment. 

4.  — In  England  it  is  left  to  the  feeble 
hands  of  the  ecclesiastical  courts  to 
punish  this  offence. 

, 5. — Adultery  in  one  of  the  married 

jjersons  is  good  cause  for  obtaining  a 
i divorce  by  the  innocent  partner.  See 

1 Pick.  130;  8 Pick.  433;  9 Mass. 

I 492;  14  Pick.  518;  7 Grecnl.  57; 

8 Greenl.  75;  7 Conn.  207 ; 10  Conn. 

| 372  ; 0 Verm.  311 ; 2 Fuirf.  391 ; 4 
S.  & R.  449 ; 5 Rand.  034 ; 0 Rand. 
027  ; 8 S.  & R.  159 ; 2 Yeates,  278, 
466  ; 4 N.  II.  Rep.  501 ; 5 Day,  149; 

2 N.  & M.  107. 

0. — As  to  proof  of  adultery,  seo  2 
Greenl.  § 40,  Marriage. 

ADVANCEMENT,  is  that  which  is 
given  by  a father  to  his  child  or  pre- 
sumptive heir,  by  anticipation  of  what 
he  might  inherit.  0 Watts,  R.  87. 
17  Muss.  R.  358;  10  Mass.  R.  200; 
•1  S.  & R.  333;  11  John.  R.  91; 
Wright,  R.  339. 

2. — The  advancement  which  will 
exclude  a child  must  be  made  by  the 
father,  and  not  by  any  other,  not  even 
the  mother.  2 P.  Wms.  350.  There 
is,  generally,  in  the  statute  laws  of  the 
several  states,  provisions  relative  to  real 
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find  personal  estates,  similar  to  that 
which  exists  in  the  English  statute  of 
distribution,  concerning  an  advance- 
ment to  a child.  It*  any  child  of  the 
intestate  has  been  advanced  by  hint  by 
settlement,  either  out  of  the  real  or  per- 
tonal  estate,  or  both,  equal  or  superior 
to  the  amount  in  value  of  the  share  of 
such  child  which  would  lx*  due  from 
the  real  and  personal  estate,  if  no  such 
advancement  had  been  made,  then  such 
child  and  his  descendants,  are  excluded 
from  any  share  in  the  real  or  personal 
estate  of  the  intestate. 

3.  — Rut  if  the  advancement  Ik*  not 
equnl,  then  such  child,  and  in  case  of 
his  death,  his  descendants,  are  entitled 
to  receive,  from  the  real  and  personal 
estate,  sufficient  to  make  up  the  de- 
ficiency, and  no  more. 

4.  — The  advancement  is  either  ex- 
press or  implied.  As  to  what  is  on  im- 
plied advancement,  see  2 Fonb.  Kq. 
121  ; 1 Supp.  to  Ves.  Jr.  84  ; 2 lb.  57  ; 1 
Vcrn.  by  Kaithby,  88,  108,  216;  5 
Ves.  421;  Bac.  Ab.  h.  t. ; 4 Kent, 
Com.  173. 

5.  — A debt  due  by  a child  to  his 
father  differs  from  an  advancement. 
In  case  of  a debt,  the  money  due  may 
Ik*  recovered  by  action  for  the  use  of 
the  estate,  whether  any  other  property 
Ik1  left  by  the  deceased  or  not,  whereas, 
an  advancement  merely  bars  the  child’s 
right  to  receive  any  part  of  his  father’s 
estate,  unless  he  brings  into  botch  pot 
the  property  advanced.  17  Mass.  R. 
93,  359.  Sec,  generally,  17  Mass.  K. 
81,  356;  4 Pick.  R.  21  ; 4 Mass.  R. 
680;  8 Mass.  R.  143;  10  Mass.  R. 
437  ; 5 Pick.  R.  527  ; 7 Conn.  R.  1 ; 
0 Conn.  R.  355;  5 Paige’s  R.  318;  6 
Watts’s  R.  86,  254,  309 ; 2 Ycrg.  R. 
135;  3 Ycrg.  R.  95;  Bac.  Ab.  Trusts, 
1);  Math,  on  Pres.  59;  5 Ilavw.  137  ; 
11  John.  91;  1 Swanst.  13;  1 Ch. 
Cas.  68;  3 Conn.  31  ; 15  Ves.  43,50; 
U.  S.  Dig.  h.  t.  6 Whart.  370;  4 S. 
A-  R.  333;  4 Whart.  130,  540;  5 
Watts,  9;  1 Watts  A Serg.  390;  10 
Watts,  R.  158;  5 Rawle,  213 ; 5 Watts, 
9,  80 ; 6 Watts  A Serg.  203. 

ADVANCES,  contracts , arc  said  to 
take  place  when  a factor  or  agent  pays 


to  his  principal  a sum  of  money  on  the 
credit  of  goods  belonging  to  the  prin- 
cipal, which  are  placed,  or  are  to  Ik* 
placed,  in  the  possession  of  the  factor 
or  agent,  in  order  to  reimburse  himself 
out  of  the  proceeds  of  the  sale.  In 
snch  case  the  factor  or  agent  has  a lien 
to  the  amount  of  his  claim.  Cowp.  R. 
251 ; 2 Burr.  R.  931  ; Liverm.  on  Ag. 
38;  Journ.  of  Law,  146. 

2.  — The  agent  or  factor  has  a right 
not  only  to  advances  made  to  the  owner 
of  goods,  but  also  for  expenses  and 
disbursements,  made  in  the  course  of 
his  agency,  out  of  his  own  moneys,  on 
account  of,  or  for  the  benefit  of  his 
principal;  such  as  incidental  charges 
for  warehouse-room,  duties,  freight, 
general  average,  salvage,  repairs, 
journeys,  and  ull  other  acts  done  to 
preserve  the  property  of  the  principal 
and  to  enable  the  agent  to  accomplish 
the  objects  of  the  principal,  are  to  be 
paid  fully  by  the  latter.  Story  on 
Bailm.  § 196,  197;  Story  on  Ag.  § 
836. 

3.  — The  advances,  expenses  and  dis- 
bursements of  the  agent  must,  how- 
ever, have  been  made  in  good  faith, 
without  any  default  on  his  part.  Liv. 
on  Ag.  14 — 16;  Smith  on  Merc.  L. 
56;  Raley  on  Ag.  by  Lloyd,  109;  6 
East,  R.  *392. 

4.  — When  the  advances  and  dis- 
bursements have  been  properly  made, 
the  agent  is  entitled  not  only  to  the  re- 
turn of  the  money  so  advanced,  but  to 
interest  upon  snch  advances  and  dis- 
bursements, whenever  from  the  nature 
of  the  business,  or  the  usage  of  trade, 
or  the  particular  agreement  of  the  par- 
ties,  it  may  he  fairly  presumed  to  lx- 
stipulated  lor,  or  due  to  the  agent.  7 
Wend.  R.  315;  3 Binn.  R.  295;  8 
Caines,  R.  226;  1 II.  BI.  303;  3 Camp. 
R.  467  ; 15  East,  R.  223.  This  just 
rule  coincides  with  the  civil  law  on  this 
subject.  Dig.  17,  1,  12,  9;  Both. 
Rand.  lib.  17,  t.  1.  n.  74. 

ADV ENTITIOUS,  advcntiti.usy  from 
advenio : what  comes  incidentally ; as 
adventitia  Ixma,  goods  that  fall  to  a man 
otherwise  than  by  inheritance;  or  ad- 
ventitia dos,  a dowry  or  portion  given 
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by  some  other  friend  beside  the  pa- 
rent. 

ADVENTURE,  bill  of,  a writing 
signed  by  a merchant,  to  testify  that 
the  goods  shipped  on  board  a certain 
vessel  arc  at  the  venture  of  another 
person,  he  himself  being  answerable 
only  for  the  produce.  Techn.  Diet. 

Adventure,  crim.  law.  A mis- 
chance or  accident  which  causes  the 
death  of  a man ; as  where  a man  cut- 
ting a log  of  wood,  and  the  axe  flies  off 
and  kills  a by-standcr.  There  must 
be  no  design  or  carelessness,  or  the 
act  will  assume  a criminal  character. 
Co.  Litt.  391. 

Adventure,  mer.  laic . Goods  sent 
ubroad  under  the  care  of  a super- 
cargo, to  !>e  disposed  of  to  the  best  ad- 
vantage for  the  benefit  of  his  employers, 
are  called  an  adventure. 

ADVERSARY.  One  who  is  a party, 
in  a writ  or  action  opposed  to  the  other 
party. 

ADVERSE  POSSESSION,  title  to 
hinds,  is  the  enjoyment  of  laud,  or 
such  estate  as  lies  in  grant,  under  such 
circumstances  as  indicate  that  such 
enjoyment  has  been  commenced  and 
continued,  under  an  assertion  of  right  on 
the  part  of  the  possessor;  3 East,  R. 
391 ; 1 Pick.  Rep.  106  ; 1 Dali.  R.  07  ; 

2 Serg.  & ltawle,  52 7 ; 1 0 Watts,  R. 
289 ; 8 Conn.  440;  3 Penn.  132;  2 Aik. 
364;  2 Watts,  23;  9 John.  174;  18 
John.  40,  355;  5 Pet.  402;  4 Bibb,  550. 

"2. — When  the  possession  has  been 
adverse  for  twenty  years,  of  which  the 
jury  arc  to  judge  from  the  circurn-  i 
stances,  the  law  raises  the  presumption 
of  a grant.  Aug.  on  Wat.  Courses, 
85,  et  scq.  But  this  presumption  arises 
only  when  the  user  or  occupation 
would  otherwise  have  been  unlawful. 

3 Green!.  R.  120;  0 Binn.  R.  416;  0 
Cowen,  R.  617,  677 ; 8 Cowcn,  R. 
589;  4 S.  & R.  456.  Sec  2 Smith’s 
Lead.  Cas.  307—416. 

3.  — There  are  four  general  rules  by 
which  it  may  be  ascertained  that  pos-  I 
session  is  not  adverse;;  these  will  be 
separately  considered. 

4.  — 1.  When  both  parties  claim 
under  the  same  title;  as,  if  a man 


seised  of  certain  land  in  fee,  have  issue 
two  sons  and  die  seised,  ami  one  of 
the  sons  enter  by  abatement  into  the 
land,  the  statute  of  limitations  will  not 
ojierate  against  the  other  son  ; for  when 
the  abator  entered  into  the  land  of  his 
Hither,  before  entry  made  by  his  brother, 
the  law  intends  that  he  entered  claim- 
ing as  heir  to  his  father,  by  which 
title  the  other  son  also  claims.  Co. 
Litt.  s.  396. 

5.  — 2.  When  the  possession  of  the 
one  party  is  consistent  with  the  title  of 
the  other;  as,  where  the  rents  of  a 
trust  estate  were  received  by  a cestui 
que  trust  for  more  than  twenty  years 
alter  the  creation  of  the  trust,  without 
any  interference  of  the  trustee,  such 
possession  being  consistent  with  and 
secured  to  the  cestui  que  trust  by  the 
terms  of  the  deed,  the  receipt  was  held 
not  to  lx;  adverse  to  the  title  of  the 
trustee,  8 East,  248. 

6.  — 3.  When,  in  contemplation  of 
law,  the  claimant  has  never  been  out 
of  possession;  as,  where  Paul  devised 
lands  to  John  and  his  heirs,  and  died, 
and  John  died,  and  afterwards  the  heirs 
of  John  and  a stranger  entered,  and 

, took  the  profits  for  twenty  years ; upon 
ejectment  brought  by  the  devisee  of  the 
heir  of  John  against  the  stranger,  it 

! was  held  that  the  perception  of  the 
rents  and  profits  by  the  stranger  was 
not  adverse  to  the  devisee’s  title ; for 
when  two  men  are  in  possession,  the 
law  adjudges  it  to  be  the  possession  of 
him  who  has  the  right.  Lord  Raym.329. 

7.  — 4.  When  the  occupier  has  ac- 
knowledged the  claimant’s  titles;  as, 
if  a lease  be  granted  for  a term,  and, 
nfter  paying  the  rent  fir  the  land  dur- 
ing such  term,  the  tenant  hold  for 
twenty  years  without  paying  rent,  his 
possession  will  not  be  adverse.  Sex; 
Bos.  & P.  542;  8 15.  A C*.  717. 

ADVERTISEMENT,  is  a notice 
published  either  in  hand-bills  or  in  a 
newspaper. 

2. — The  law  in  many  instances  re- 
quires parties  to  advertise  in  order  to 
give  notice  of  acts  which  arc  to  be 
done ; in  these  cases,  the  advertisement 
is  in  general  equivalent  to  notice. 
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ADVICE,  comm,  hue , a letter  con- 
taining information  of  any  circum- 
stances unknown  to  the  person  to  whom 
it  is  written ; when  goods  arc  forwarded 
by  sea  or  land,  the  letter  transmitted 
to  inform  the  consignee  of  the  ihet  is 
termed  advice  of  goods,  or  letter  of 
advice.  When  one  merchant  draws 
upon  another,  he  generally  advises 
him  of  the  fact.  These  letters  are  in- 
tended to  give  notice  of  the  facts  they 
contain. 

Advice,  practice , is  the  opinion 
given  by  counsel  to  their  clients ; this 
should  never  be  done  but  upon  mature 
deliberation  to  the  best  of  the  counsel's 
ability  ; and  without  regard  to  the  fact 
that  it  will  affect  the  client  favourably  or 
unfavourably. 

ADVOCATE,  in  the  civil  and  ec- 
clesiastical fair.  1.  An  officer  who 
maintains  or  defends  the  rights  of  his 
client  in  the  same  manner  as  the  coun- 
sellor does  in  the  common  law. 

2. — Ijord  Advocate , an  officer  of 
state  in  Scotland,  appointed  by  the 
king,  to  advise  about  the  making  and 
executing  the  law,  to  prosecute  capital 
crimes,  &c. 

8. — College  or  faculty  of  advocates , 
a college  consisting  of  180  persons  ap- 
pointed to  plead  in  all  actions  before 
the  lords  of  sessions. 

4.  — Church  or  ecclesiastiad  a/ho- 
cates , pleaders  appointed  by  the  church 
to  maintain  its  rights. 

5.  — 2.  A patron  who  has  the  ad- 
vowson  or  presentation  to  a church. 
T< •<  hn.  Dir?.;  Ayl; Per. 58;  Dtae  \i*. 
ch.  81,  § 20.  Sec  Counsellor  at  law  ; 
Honorarium. 

ADVOCATI  A,  civil  law.  This  some- 
times signifies  the  quality,  or  functions, 
and  at  other  times  privilege*,  or  the  terri- 
torial jurisdiction  of  an  advocate.  Sec 
Du  Cange,  voce  Advocatia , Advocatio. 

ADVOCATION,  in  the  Scotch  law. 
A writing  drawn  up  in  the  form  of  a 
petition,  called  a bill  of  advocation,  by 
which  a party  in  an  action  applies  to 
the  supreme  court  to  advocate  its  cause 
and  to  call  the  action  out  of  an  inferior 
court  to  itself.  Letters  of  a/lvocation , 
arc  the  decree  or  warrant  of  the 


supreme  court  or  court  of  sessions,  dis- 
charging the  interior  tribunal  from  all 
further  proceedings  in  the  matter,  and 
advocating  the  action  to  itself.  This 
proceeding  is  similar  to  a certiorari 
(q.  v.)  issuing  out  of  the  supreme  court 
for  the  removal  of  a cause  from  an  in- 
ferior tribunal. 

ADVOCATES,  A pleader,  a nar- 
rator. Bract.  412  a,  372  b. 

ADVOWSON,  in  ecclesiastical  law , 
from  advow  or  advocare,  a right  of  pre- 
sentation to  a church  or  benefice.  Fie 
who  possesses  this  right  is  called  the 
patron  or  advocate,  (q.  v.) ; when  there 
is  no  patron,  or  he  neglects  to  exercise 
his  right  within  six  months,  it  is  called 
a lapse , i.  e.  a title  given  to  the  ordi- 
nary to  collate  to  a church ; when  a 
presentation  is  made  by  one  who  has 
no  right  it  is  called  a usurpation. 

2. — Advowsons  arc  of  different  kinds, 
as — Advowson  appendant , when  it  de- 
pends upon  a manor,  &c. — Advowson 
in  gross , w hen  it  belongs  to  a jierson 
and  not  to  a mnnor. — Advowson  pre- 
sent ative,  where  the  patron  presents  to 
the  bishop. — Advowson  donative,  w here 
! the  king  or  patron  puts  the  clerk  into 
possession  without  presentation. — Ad- 
vowson  of  the  moiety  of  the  churchy 
where  there  are  two  several  patrons 
and  two  incumbents  in  the  same  church. 
— A moiety  of  a/lvowson , where  two 
must  join  the  presentation  of  one  incum- 
bent.— Advowson  of  religious  houses , 
j that  which  is  vested  in  any  person  who 
founded  such  a house.  Techn.  Diet. ; 
2 Bl.  Com.  21.  Mirchouscon  Advow- 
sons; Com.  Dig.  Advowson,  Qunre 
Impcdit ; Bar.  Ab.  Simony ; Bum’s 
Eccl.  Law,h.  t.;  Cruise’sDig.  Index, h.t. 

AFFECTION,  in  contracts , the 
making  over,  puwning,  or  mortgaging  a 
thing  to  assure  the  payment  of  a sum 
of  money,  or  the  discharge  of  some 
other  duty  or  service.  Techn.  Diet. 

AFFEERERS,  in  the  English  law; 
those  wfho  upon  oath  settle  and  moderate 
fines  in  courts  lcet.  Hawk.  I.  2,  ch. 
112. 

TO  AFFERE,  in  the  English  lair, 
signifies  cither  “ to  aflere  an  amerce- 
ment,” i.  o.  to  mitigate  the  rigour  of  a 
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fine ; or  “ to  afTcrc  an  account,”  that  is 
to  confirm  it  on  oath  in  the  exchequer. 

AFFIANCE,  in  contracts , from  ajji- 
dare  or  dare  J Idem , to  give  a pledge ; 
a plighting  of  troth  between  a man  and 
woman.  Litt.  s.  39;  Pothier  Traite 
du  Mariage,  n.  24,  defines  it  to  be  an 
agreement  by  which  a man  and  a 
woman  promise  each  other  that  they 
will  marry  together.  This  word  is 
used  by  some  authors  as  synonymous 
with  marriage.  Co.  Litt.  34,  a,  note  2. 
See  Dig.  23,  1, 1;  Code,  5,  1,  4;  Ex- 
trav.  4,  1. 

AFFIDARE.  To  plight  one’s  Ihith, 
or  give  fealty,  i.  e.  fidelity  by  making 
oath,  &c.  Cunn.  Diet.  h.  t. 

AFFIDATIO  DOM  I NORUM,  Eng. 
law.  An  oath  taken  by  a lord  in  par- 
liament. 

AFFIDAVIT,  in  practice : an  oath 
or  affirmation  reduced  to  writing,  sworn 
or  affirmed  to  before  some  officer  who 
has  authority  to  administer  it.  It  dif- 
fers from  a deposition  in  this,  that  in 
the  latter  the  opposite  party  has  had  an 
opportunity  to  cross-examine  the  wit- 
ness, whereas  an  affidavit  is  always 
taken  ex  parte.  Grcsl.  Eq.  Ev.  413. 
Vide  Mnrr.  Dig.  h.  t. 

2.  — Affidavit,  to  hold  to  bail , is  in 
many  cases  required  before  the  defen- 
dant can  be  u r rested ; such  affidavit 
must  lx;  made  by  a jierson  who  is  ac- 
quainted with  the  fact,  wfiether  he  be 
plaintifT  or  not,  and  must  state,  1st,  an 
indebtedness  from  the  defendant  to  the 
plaintiff*;  2dlv,  show  a distinct  cause 
of  action ; 3dly,  the  whole  must  l>e 
clearly  and  certainly  expressed.  Sell. 
Pr.  104 ; 1 Chit.  R.  165;  S.  C.  18 
Com.  Law,  R.  69  note;  Id.  99. 

3.  — An  affidavit.  of  defence , is  made 


by  a defendant  or  a person  knowing 
the  facts,  in  which  must  be  stated  a 
positive  ground  of  defence  on  the 
merits.  1 Aslim.  R.  4,  19,  n.  It  has 
been  decided  that  when  a writ  of  sum- 
mons has  been  served  ujkui  three  de- 
fendants, and  only  one  appears,  a 
judgment  for  want  of  an  affidavit  of 
defence  may  be  rendered  against  all. 
8 Watts,  R.  367.  Vide  Bac.  Ab.  h.  t. 

AFF1NITAS  AFFINITATIS,  is  that 
connexion  between  two  persons  which 
has  neither  consanguinity  nor  affinity ; 
as,  the  connexion  between  the  hus- 
band’s brother  and  the  wife’s  sister. 
This  connexion  is  fbnned  not  between 
the  parties  themselves,  nor  between 
one  of  the  spouses  and  the  kinsmen  of 
the  other,  but  between  the  kinsmen  of 
both.  Ersk.  Inst.  B.  1,  tit.  6,  s.  8. 

AFF'INITY,  is  a connexion  formed 
by  marriage  which  places  the  husband 
in  the  same  degree  of  nominal  pro- 
pinquity to  the  relations  of  the  wife,  as 
that  in  which  she  herself  stands  to- 
wards them,  and  gives  to  the  wife  tho 
same  reciprocal  connexion  with  the  re- 
lations of  tho  husband.  It  is  used  in 
contradistinction  to  consanguinity,  (q. 
v.)  It  is  no  real  kindred. 

2. — Affinity  or  alliance  is  very  dif- 
ferent from  kindred.  Kindred  are  re- 
lations by  blood ; affinity  is  the  tie 
which  exists  between  one  of  the  spouses 
with  the  kindred  of  the  other;  thus, 
tho  relations  of  my  wife,  her  brothers, 
her  sisters,  her  uncles,  are  ullied  to  mo 
by  affinity,  and  my  brothers,  sisters, 
Ate.,  are  allied  in  the  same  way  to  my 
wife.  But  my  brother  and  the  sister 
of  my  wife  are  not  allied  by  the  ties  of 
affinity.  This  will  uppear  by  the  fol- 
lowing paradigms ; 


0 My  wife's  father, 


Ego  0 0 My  wifo.  | 

0 3 


My  wife’s  sister, 

I 

0 My  wife’s  niece, 


arc  all  allied  to  me. 


My  0 father,  My  0 wife’s  futhcr, 


My  brother,  0 Ego,  0 U My  wife,  i My  wife’s  sister, 


My  brother  and 
my  wife’s  sinter 
arc  not  allied  to 
each  other. 
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3. — A person  cannot,  by  legal  suc- 
cession, receive  an  inheritance  from  a 
relation  by  affinity;  neither  does  it  ex- 
tend to  the  nearest  relations  of  husband 
and  wife,  so  as  to  create  a mutual  re- 
lation between  them.  The  degrees  of 
affinity  are  computed  in  the  same  way 
as  those  of  consanguinity.  Pothier, 
Traite  du  Manage,  part  3,  ch.  3,  art. 
2;  and  see  5 M.  R.  290;  Inst.  1,  10, 
0;  Dig.  38,  10,  4,  3;  1 Phiilim.  R. 
210;  S.  C.  1 Eng.  Eccl.  R.  72; 
article  Marriage. 

TO  AFFIRM,  pta&ice,  1.  To  ra- 
tify or  confirm  a former  law  or  judg- 
ment; as  the  supreme  court  affirmed 
the  judgment  of  the  court  of  common 
pleas.  2.  To  make  an  affirmation,  or 
to  testify  under  an  affirmation. 

A FFI R M A NCE.  Is  the  confirmation 
of  a voidable  act ; as,  for  example,  when 
an  in  Hint  enters  into  a contract,  which 
is  not  binding  upon  him,  if,  affer  attain- 
ing his  full  age,  he  gives  his  affirmance 
to  it,  he  will  thereafter  be  Ixmnd,  as  if 
it  had  been  made  when  of  full  age.  10 
N.  II.  Rep.  194. 

2.  — To  be  binding  upon  the  infant, 
the  affirmance  must  be  made  nfter  ar- 
riving of  age,  with  n full  knowledge 
that  it  would  be  void  without  such  con- 
firmation. 1 1 S.  & R.  305. 

3.  — An  affirmance  may  Ire  express, 
that  is,  where  the  party  declares  his 
determination  of  fulfilling  the  contract; 
but  a mere  acknowledgment  is  not  suf- 
ficient. Dudl.  R.  203.  Or  it  may  be 
implied,  as,  for  example,  where  an  in-  | 
font  mortgaged  his  land,  and,  at  full  ! 
age,  conveyed  it  subject  to  the  mort- 
gage. 15  Mass.  220.  Sec  10  N.  II. 
Rep.  561. 

AFFI RM  ANCE-DAY,  GENERAL, 

in  the  English  Court  of  Exchequer,  is 
a day  appointed  by  the  judges  of  the 
common  pleas,  and  barons  of  the  ex- 
chequer, to  be  held  a few  days  after 
the  beginning  of  every  term  for  the 
general  affirmance  or  reversal  of  judg- 
ments. 2 Tidd,  1091. 

AFFIRMANT,  practice , one  who 
makes  affirmation  instead  of  making 
oath  that  the  evidence  which  he  is 
about  to  give  shall  be  the  truth,  as  if 


: he  had  been  sworn.  He  is  liable  to  all 
1 the  pains  and  penalty  of  perjury  if  he 
shall  be  guilty  of  wilfully  and  mali- 
ciously violating  his  affirmation. 

AFFIRMATION,  practitT , a solemn 
declaration  and  asseveration,  which  a 
witness  makes  before  an  officer  corn- 
|x;tent  to  administer  an  oath  in  a like 
case,  to  tell  the  truth  as  if  he  had  been 
sworn. 

2.  — In  the  United  States,  generally, 
all  witnesses  who  declare  themselves 
conscientiously  scrupulous  against  tak- 
ing a corporal  oath,  are  j>ermittcd  to 
make  a solemn  affirmation,  and  this  in 

j all  cases,  as  well  criminal  as  civil. 

3.  — In  England,  laws  have  lx*en 
I enacted  which  partially  relieve  persons 

who  have  conscientious  scruples  against 
taking  an  oath,  and  authorise  them  to 
make  affirmation.  In  France,  the  laws 
which  allow  freedom  of  religious  opi- 
nion, have  received  the  liberal  con- 
struction that  all  persons  are  to  bo 
sworn  or  affirmed  according  to  the  dic- 
tates of  their  consciences ; and  u qua- 
j ker’s  affirmation  has  been  received  and 
held  of  the  same  effect  as  an  oath. 
Mcrl.  Quest,  de  Droit,  mot  Scrrnent,  § 1. 

4.  — The  form  is  to  this  effect,  “You 
A.  B.,  do  solemnly,  sincerely,  and  truly 
declare  and  affirm,”  &c.  For  the 
violation  of  the  truth  in  such  case, 
the  witness  is  subject  to  the  punish- 
ment of  perjury  as  if  he  had  been 

I sworn. 

5.  — Affirmation  also  means  con- 
firming; as,  an  affirmative  statute. 

AFFIRMATIVE.  Averring  a fact 
to  lx;  true;  that  which  is  opposed  to 
negative,  (q.  v.) 

2.  — It  is  a general  rule  of  evidence 
that  the  affirmative  of  the  issue  must 
be  proved.  Bull.  N.  P.  298 ; Peake, 
Ev.  2. 

3.  — But  when  the.  law  requires  a 
person  to  do  an  act,  and  the  neglect  of 
it  will  render  him  guilty  and  punishable, 
the  negative  must  be  proved,  because 
every  man  is  presumed  to  do  his  duty, 
and  in  that  case  they  who  affirm  he 
did  not,  must  prove  it.  B.  N.  P.  298  ; 

1 Roll,  R.  83 ; Comb.  57 ; 3 B.  & P. 
307  ; 1 Mass.  R.  50. 
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Affirmative  pregnant,  pleading. 
An  affirmative  allegation,  implying 
some  negative , in  fuvour  of  the  ad- 
verse party:  lbr  example,  if  to  an 
action  of  assumpsit,  which  is  barred  by 
the  act  of  limitations  in  six  years,  the 
defendant  pleads  that  he  did  not  under- 
take, &c.  within  ten  years,  a repli- 
cation that  he  did  undertake,  &c.  within 
ten  years,  would  be  an  affirmative 
pregnant ; since  it  would  impliedly  ad- 
mit that  the  defendant  hud  not  pro- 
mised within  six  years.  As  no  proper 
issue  could  be  tendered  upon  such  plea, 
the  plaintiff  should,  for  that  reason,  de- 
mur to  it.  Gould,  PI.  c.  0,  § 29,  37; 
Steph.  PI.  381;  Lawcs,  Civ.  PI.  113; 
Bae.  Ah.  Pleas,  N 0. 

TO  A FFRANCHISE.  To  make  free. 

AFFRAY,  criminal  laic , is  the  fight- 
ing of  tw'o  or  more  persons  in  some 
public  place  to  the  terror  of  the  people. 

2.  — To  constitute  this  offence  there 
must  lie,  1st,  a fighting;  2d,  the  fight- 
ing must  be  between  two  or  more  | 
persons;  3d,  it  must  be  in  some  public 
place ; 4th,  it  must  be  to  the  terror  of ' 
the  people. 

3.  — It  differs  from  n riot  it  not  bciug 
premeditated  ; for  if  any  persons  meet 
together  upon  any  lawful  or  innocent 
occasion,  and  happen  on  a sudden  to 
engage  in  fighting,  they  are  not  guilty 
of  a riot  but  an  affray  only ; and  in 
that  case  none  arc  guilty  except  those 
actually  engaged  in  it.  Hawk.  b.  1, 
c.  (55,  s.  3;  4 111.  Coin.  14(5;  1 Rus- 
sell, 271. 

AFFREIGHTMENT,  comm,  law , 
is  the  contract  by  which  a vessel  or 
the  use  of  it,  is  let  out  to  hire.  See 
Freight ; General  Ship. 

AFORETHOUGHT,  crim.  hue, 
premeditated,  prepense;  the  length  of* 
time  during  which  the  accused  has  en- 
tertained the  thought  of  committing 
the  offence  is  not  very  material,  pro- 
vided in  fact  he  has  entertained  such 
thought;  he  is  thereby  rendered  cri- 
minal in  a greater  degree  than  if  he 
had  commited  the  offence  without  pre- 
meditation. Wide  Malice;  Aforethought; 
Premeditation ; 2 Chit.  Cr.  785 ; 4 III.  : 
Com.  199;  Fost.  132,  291,  292  ; Cro.  | 


Car.  131  ; Palm.  545  ; W.  Jones,  198; 
4 Dull.  R.  14(5;  1 P.  A.  Bro.  App. 
xviii. ; Addis.  R.  148;  1 Asian.  R. 
289. 

AGAINST.  Opposed  to;  as  A.  B. 
against  C.  D.  Instead  of  using  this 
word  in  actions,  we  say  A.  B.  versus 
C.  D. 

Against  tiie  form  of  the  sta- 
tute. When  a statute  prohibits  a 
thing  to  be  done,  and  an  action  is 
brought  for  the  breach  of  the  statute, 
the  declaration  or  indictment,  must 
conclude  against  the  form  of  the  sta- 
tute. See  Contra  formant  statuti . 

Against  the  will , pfetulings.  In 
indictments  for  robbery  from  the  per- 
son, the  words  “feloniously  and  against 
the  will,”  must  be  introduced ; no  other 
words  or  phrase  will  sufficiently  charge 
the  offence.  1 Chit.  Cr.  *244. 

AGARD.  An  old  word  which  sig- 
nifies award.  It  is  used  in  pleading, 
as  nul  agard , no  award. 

AGE,  the  time  when  the  law  allows 
persons  to  do  acts,  which,  for  want  of 
years,  they  w'ere  prohibited  from  doing 
before. 

2.  — For  males , before  they  arrive  at 
fourteen  years  they  are  said  not  to  be 
of  discretion;  at  that  uge  they  may 
consent  to  marriage  and  choose  a guar- 
dian ; and  twenty -one  years  is  full  age 
for  all  private  purposes,  und  they  may 
then  exercise  their  rights  as  citizens  by 
voting  for  public,  officers ; and  are  eli- 
gible to  all  office's,  unless  otherwise 
provided  for  in  the  constitution.  At  25 

1 a man  may  bo  elected  a representative 
in  Congress ; at  30,  a senator ; and  at 
35  lie  may  lx.*  chosen  president  of  the 
United  States.  He  is  liable  to  serve  in 
the  militia  from  18  to  45  inclusive, 
unless  exempted  for  some  particular 
reason. 

3.  — As  to  females , at  12  they  ar- 
rive at  years  of  discretion  and  may 
consent  to  marriage ; at  1 4 may  choose 
a guardian;  and  21,  as  in  males,  is 
full  age,  when  they  may  exercise  all 
the  rights  which  are  inherent  to  their 
sex.  This  is  the  law  of  England  ns 
far  as  applicable. 

4.  — There  no  one  can  be  chosen 
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member  of  parliament  till  he  has 
attained  21  years;  ordained  a priest 
till  he  is  24 ; nor  made  a bishop  till  he 
has  completed  his  30th  year.  The  age 
of  serving  in  the  militia  is  from  10  to 
45  years. 

5.  — By  the  laws  of  France  many 
provisions  am  made  in  respect  to  age, 
among  which  are  the  following.  To 
be  a member  of  the  legislative  body, 
the  person  must  have  attained  40  years; 
25  to  be  a judge  of  a tribunal  dc  pro- 
micro  instance ; 27  to  be  its  president, 
or  to  be  judge  or  clerk  of  a cour  royalc; 
30  to  be  its  president  or  procurcur  ge- 
neral ; 25  to  be  a justice  of  the  peace; 
30  to  be  judge  of  a tribunal  of  com- 
merce, and  35  to  be  its  president ; 25 
to  be  a notary  public;  21  to  be  a tes- 
tamentary witness;  30  to  be  a juror; 
at  16  a minor  may  devise  one  half  of 
his  property  ns  if  he  were  a major ; 
the  male  cannot  contract  marriage  till 
after  the  18th  year,  nor  the  female  be- 
fore full  15  years.  At  21  both  males 
and  females  are  capable  to  perform  all 
the  acts  of  civil  life.  Toull.  Dr.  Civ. 
Fr.  Liv.  1,  lntr.  n.  188. 

6.  — In  the  civil  law,  the  age  of  man 
was  divided  as  follows;  namely,  in- 
fancy as  it  regards  males  extended  till 
the  full  accomplishment  of  the  14th 
year ; at  1 4 he  entered  the  agq  of  pu- 
berty, and  was  said  to  have  acquired 
full  puberty  at  18  years  accomplished, 
and  was  major  on  completing  his  25th 
year.  The  female  was  an  infant  until 
7 years,  at  12  she  entered  puberty,  and 
acquired  full  puberty  at  14;  she  be- 
came of  full  age  on  completing  her 
25th  year.  Lerons  Elem.  du  Dr.  Civ. 
Rom.  22. 

Sec  Com.  Dig.  Baron  and  Feme, 
(B  5.)  Dower,  (A  3.)  Enfant,  (C  9, 10, 
11,  D 3.)  Pleader,  (2  G 8.-2W  22.— 
2 Y 8.)  Bac.  Ab.  Infancy  and  Age; 
2 Vin.  Ab.  131  ; Constitution  of  the 
United  States ; Domat,  Lois  Civ.  tome 
1,  p.  10;  Merlin,  Rejiert.  de  Jurisp. 
mot  Age ; Ayl.  Band.  02  ; 1 Coke  Inst. 
78 ; 1 Bl.  Com.  403.  See  Witness. 

Age-i*haykr,  in  the  English  law , 
in  practice.  When  an  action  is  brought 
against  an  infant  for  lauds  which  lie 


had  by  descent,  he  may  show  this  to 
the  court,  and  pray  quod  loqucla  rema- 
nent until  he  shall  become  of  age; 
which  is  called  his  age-prayer.  Upon 
this  being  ascertained  the  proceedings 
are  stayed  accordingly.  When  the 
lands  did  not  descent!,  be  is  not  allow- 
ed this  privilege.  1 Lilly’s  Reg.  54. 

AGED  WITNESS.  When  a de- 
position is  wanted  to  be  taken  on  ac- 
count of  the  age  of  a witness,  he  must 
be  at  leust  seventy  years  old  to  be  con- 
sidered an  aged  witness.  Coop.  Eq. 
PI.  57  ; Amb.  R.  65 ; 13  Ves.  50,  261. 

AGENCY,  contracts , is  an  agree- 
merit,  express  or  implied,  by  which  one 
of  the  parties,  called  the  principal,  con- 
fides to  the  other  denominated  the 
ngent,  the  management  of  some  busi- 
ness, to  be  transacted  in  his  name,  or 
on  his  account,  and  by  which  the  agent 
assumes  to  do  the  business  and  to  ren- 
der an  account  of  it. 

2.  — When  the  agency  is  express,  it 
is  created  either  by  deed,  or  in  writing 
not  by  deed,  or  verbally  without  writ- 
ing. 3 Chit.  Com.  Law,  104;  9 Ves. 
250;  11  Mass.  Rep.  27  ; lb.  97,  288; 

1 Binn.  R.  450.  When  the  ugency  is 
not  express,  it  may  be  inferred  from 
the  relation  of  the  parties  and  the  na- 
ture of  the  employment,  without  any 
proof  of  any  express  appointment.  1 
Wash.  R.  19;  15  East,  R.  400;  5 
Day’s  R.  556. 

3.  — The  agency  must  be  antecedent- 
ly given,  or  subsequently  adopted  ; and 
in  the  latter  case  there  must  be  on  act 
of  recognition,  or  an  acquiescence  in 
the  act  of  the  ngent,  from  which  a re- 
cognition may  be  fairly  implied.  9 
Cranch,  153,  iGl ; 26  Wend.  193,226; 
6 Man.  & Gr.  230,  242;  l Ilare  & 
Wall.  Sel.  Dec.  420 ; 2 Kent,  Com. 
478 ; Paley  on  Agency  ; Livermore  on 
Agency. 

4.  — An  agency  may  be  dissolved  in 
two  ways : 1 , by  the  act  of  the  princi- 
pal or  the  agent;  2,  by  o]>crution  of 
law. 

5.  — 1.  The  agency  may  be  dissolved 
by  the  act  of  one  of  the  parties.  1st, 
As  a general  rule  it  may  be  laid  down 
that  the  principal  lias  a right  to  revoke 
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the  powers  which  he  has  given ; but 
this  is  subject  to  some  exceptions,  of 
which  the  following  are  examples. 
When  the  principal  has  expressly  sti- 
pulated that  the  authority  shall  be  irre- 
vocable, and  the  agent  has  an  interest 
in  its  execution : it  is  to  be  observed, 
however,  that  although  there  may  be 
an  express  agreement  not  to  revoke, 
yet  if  the  agent  has  no  interest  in  its 
execution,  and  there  is  no  consideration 
for  the  agreement,  it  will  be  considered 
a nude  pact,  and  the  authority  may  bo 
revoked,  But  when  an  authority  or 
power  is  coupled  with  an  interest,  or 
when  it  is  given  for  a valuable  consi- 
siration,  or  when  it  is  a part  of  a secu- 
rity, then,  unless  there  is  an  express 
stipulation  that  it  shall  lx?  revocable,  it 
cannot  be  revoked,  whether  it  be  ex- 
pressed on  the  face  of  the  instrument 
giving  the  authority,  that  it  be  so,  or 
not.  Story  on  Ag.  477 ; Smith  on 
Merc.  L.  71;  2 Liv.  on  Ag.  308; 
Palcy  on  Ag.  by  Lloyd,  184;  3 Chit. 
Com.  L.  223 ; 2 Mason’s  K.  244 ; Id. 
342;  8 Wheat.  R.  170;  1 Pet  R.  1; 
2 Kent,  Com.  043,  3d  edit. ; Story  on 
Bailm.  § 200 ; 2 Esp.  K.  505  ; 3 Barnw. 
& Cressw.  842  ; 10  Barnw.  ds  Cressw. 
731  ; 2 Story,  Eq.  Jur.  § 1041,  1042, 
1043. 

6.  — 2d!y.  The  agency  may  be  de- 
termined by  the  renunciation  of  the 
agent.  If  the  renunciation  lx?  made 
when  it  has  been  purtly  executed,  the 
agent  by  renouncing  it,  becomes  liable 
for  the  damages  which  may  thereby  be 
sustained  by  bis  principal.  Story  on 
Ag.  § 478;  Story  on  Bailm.  § 430; 
Jones  on  Bailm.  101  ; 4 John.  R.  84. 

7.  — 2.  The  agency  is  revoked  by 
operation  of  law  in  the  following  caws; 
1st  When  the  agency  terminates  by 
the  expiration  of  the  period,  during 
which  it  was  to  exist,  and  to  have  ef- 
fect; as,  if  an  agency  be  created  by 
the  principal  to  endure  a year,  or  till 
the  happening  of  a contingency,  it  lie-  , 
comes  extinct  at  the  end  of  the  year, 
or  on  the  huppening  of  the  contin- 
gency. 

8.  — 2dly.  When  a change  of  con- 
dition, or  of  state,  produces  an  incapa- 
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city  in  cither  party ; as,  if  the  princi- 
pal, being  a woman,  marry,  this  would 
be  a revocation,  because;  the  power  of 
creating  an  agent  is  founded  on  the 
right  of  the  principal  to  do  the  busiucss 
himself,  and  a married  woman  has  no 
such  jwjwer.  For  tlie  same  reason, 
when  the  principal  becomes  insane,  the 
agency  is  ipso facto  revoked.  8 W heat. 
R.  174,  201  to  204 ; Story  on  Ag.  § 
481  ; Story  on  Bailm.  § 20C , 2 Liv. 
on  Ag.  307.  The  incapacity  of  the 
agent  also  amounts  to  a revocation  in 
law,  ns  in  case  of  insanity,  and  the 
like,  which  render  an  agent  altogether 
incompetent,  but  the  rule  does  not  re- 
ciprocally apply  in  its  full  extent.  For 
instance, an  infant  ora  married  woman 
may  in  some  eases  be  agents,  although 
they  cannot  act  for  themselves. 

0. — 3dly.  The  death  of  either  prin- 
cipal or  agent  revokes  the  agency,  un- 
less in  cases  where  the  agent  has  an 
interest  in  the  thing  actually  vested  in 
the  agent.  8 Wheat.  R.  174;  Story 
on  Ag.  § 496  to  499  ; 2 Grecnl.  R.  14, 
18;  but  sc»c  4 W.  & S.  282;  1 Hare 
& Wall.  Sel.  Dec.  415. 

10. — 4thly.  The  agency  is  revoked 
; in  law,  by  the  extinction  of  the  subject- 
j matter  of  the  agency,  or  of  the  princi- 
jmPs  power  over  it,  or  by  the  complete 
( execution  of  the  trust.  Story  on  Bailm. 

I § 207.  Vide,  generally,  1 Haro  & 
Wall.  Sel.  Dec.  384-422 ; Pal.  on  Ag. ; 
Story  on  Ag. ; Liv.  on  Ag. 

AGENT,  practice ; an  agent  is  an 
nttorney  who  transacts  the  business  of 
auotlicr  attorney. 

2.  — The  Age  nt  owes  to  his  principal 
the  unremitted  exertions  of  his  skill  and 
ability,  and  that  all  his  transactions  in 
that  character,  shall  be  distinguished 
by  punctuality,  honour  and  integrity. 
Leo’s  Diet,  of  Practice. 

3.  — The  rules  of  the  supreme  court 
of  the  state  of  New  York  require  that 
every  attorney  shall  huve  an  agent  in 
such  place  where  there  is  a clerk’s  of- 
fice, except  in  the  city  or  town  where 
such  attorney  keeps  his  office;  such 
agent  must  be  an  attorney  of  the  court, 
or  deputy  clerk  in  the  clerk’s  office. 
Rule  7 ; Graham’s  Pr.  34. 
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Agent,  international  lav,  is  one 
who  is  employed  by  a prince  to  manage 
his  private  affairs,  or  those  of  his  sub- 
jects in  his  name,  near  a foreign  gov- 
ernment. Wolff,  Inst.  Nat.  ^ 12*37. 

Agent,  contracts.  One  who  under- 
takes to  manage  some  affair  to  be  trans- 
acted for  another,  by  his  authority,  on 
account  of  the  latter,  who  is  called  the 
principal,  and  to  render  an  account 
of  it.  . . 

•> There  are  various  descriptions 

of  agents,  to  whom  different  appella- 
tions are  given  according  to  the  nature 
of  their  employments;  as  brokers,  fac- 
tors, supercargoes,  attorneys,  and  the 
like ; they  are  all  included  'in  this  gen- 
oral  term.  The  authority  is  created 
either  by  deed,  by  simple  writing,  by 
parol,  or  by  mere  employment,  accord- 
ing to  the  capacity  of  the  parties,  or 
the  nature  of  the  act  to  be  done.  It  is, 
therefore,  repress  or  implied.  Vido  Au- 
thority. 

8. — It  is  said  to  be  general  or  special 
with  reference  to  its  object,  i.  e.  accord- 
ing as  it  is  confined  to  a single  act,  or 
is  extended  to  all  acts  connected  with  a 
particular  employment. 

4.  — With  reference  to  the  manner  of 
its  execution,  it  is  either  limited  or  ««- 
limited,  i.  e.  the  agent  is  bound  by  pre- 
cise instructions  (q.  v.),  or  left  to  pur- 
sue his  own  discretion.  It  is  the  duty 
of  an  agent,  1 , To  perforin  what  he 
has  undertaken  in  relation  to  his  agen- 
cy. 3,  To  use  all  necessary  care.  3, 
To  render  an  account.  Pothier,  Tr. 
du  Contrat  de  Mandat,  passim;  Paley, 
Agency,  I and  2 ; 1 Liverm.  Agency, 
2;  1 Suppl.  to  Vos.  Jr.  67,  97  , 409; 

2 Id.  153,  165,  240;  Bac.  Abr.  Mas. 
ter  and  Servant,  I ; 1 Ves.  Jr.  It.  317. 
Vide  Smith  on  Merc.  Law,  ch.  3,  p. 
43,  et  scq. ; and  the  articles  Agency, 
Authority,  and  rritwipal. 

5.  — Agents  are  either  joint  or  seve- 
ral. It  is  a general  rule  of  the  com- 
mon law,  that  when  an  authority  is 
given  to  two  or  more  persons  to  do  an 
act,  and  there  is  no  several  authority 
given,  all  the  agents  must  concur  in 
doine  it,  in  order  to  bind  the  principal. 

3 Pick.  R.  232  ; 2 Pick.  R.  345;  12 


Mass.  R.  185;  Co.  Litt.  49  b,  112  b, 
113,  and  Harg.  n.  2;  Id.  181  b;  6 
Pick.  R.  198;  6 John.  R.  39;  5 Barn. 
& Aid.  628. 

6.  — This  rule  has  boon  so  construed 
that  when  the  authority  is  given  jointly 
and  severally  to  three  persons,  two 
cannot  properly  execute  it ; it  must  lie 
done  by  all  or  by  one  only.  Co.  Litt. 
181  b ; Com.  Dig.  Attorney,  C 11 ; but 
if  the  authority  is  so  worded  as  to  be 
apparent  the  principal  intended  to  give 
power  to  either  of  them,  an  execution 
by  two  will  be  valid.  Co.  Litt.  49  b; 
liy.  R.  62 ; 5 Barn.  & Aid.  628.  This 
rule  applies  to  private  agencies,  for  in 
public  agencies  an  authority  executed 
by  a majority  would  be  sufficient.  1 
Co.  Litt.  181  b;  Com.  Dig.  Attorney, 
C 15;  Bac.  Ab.  Authority,  C;  1 T.  R. 
592. 

7.  — The  rule  in  commercial  transac- 
tions is,  however,  very  different ; and 
generally  when  there  are  several  agents 
each  possesses  the  whole. power.  For 
example,  on  a consignment  of  goods 
for  sale  to  two  factors,  (whether  they 
are  partners  or  not,)  each  of  them  is 
understood  to  possess  the  whole  power 
over  the  goods  for  the  purposes  of  the 
consignment.  3 Wils.  R.  94,  114; 
Story  on  Ag.  § 43. 

8.  — As  to  the  persons  w ho  are  capa- 
ble of  becoming  agents,  it  may  be  ob- 
served, that  but  few  persons  nre  exelu- 
ded  from  acting  as  agents,  or  from  ex- 
ercising authority  delegated  to  them  by 
others.  It  is  not,  therefore,  requisite 
that  a person  be  siti  juris,  or  capable 
of  acting  in  his  own  right,  in  order  to 
be  qualified  to  act  for  others.  Inlhnts, 
femes  covert,  persons  attainted  or  out- 
lawed, aliens  and  other  disabled  per- 
sons for  many  other  purposes,  may  act 
as  agents  for  others.  Co.  Litt.  52 ; 
Bac.  Ab.  Authority,  B;  Com.  Dig.  At- 
torney, C 4 ; Id.  Itaron  anil  Feme,  P 3; 
1 Hill,  S.  Car.  R.  271  ; 4 Wend.  465; 
3 Miss.  R.  465;  10  John  R.  114;  3 
Watts,  39;  2 S.  & R.  197;  1 Pet.  II. 
170. 

9.  — But  in  the  case  of  a married 
woman,  it  is  to  be  observed,  that  she 
cannot  be  an  agent  for  another  when 
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her  husband  expressly  dissents,  par- 
ticularly when  he  may  be  rendered  lia- 
ble lor  her  acts.  Persons  who  have 
clearly  no  understanding,  as  idiots  and 
lunatics,  cannot  be  agents  for  others. 
Story  on  Ag.  § 7. 

10.  — There  is  another  class  who, 
though  possessing  understanding,  arc  | 
incapable  of  acting  as  agents  for  others ; [ 
there  are  persons  whose  duties  and  , 
characters  are  incompatible  with  their 
obligations  to  the  principal.  For  ex- 
ample, a person  cannot  act  ns  agent  in 
buying  for  another  goods  belonging  to 
himself.  Paley  on  Ag.  by  Lloyd,  33 
to  33 ; 2 Vcs.  Jr.  317. 

11.  — An  agent  has  rights  which  he 
can  enforce,  and  is  liable  to  obligations 
which  he  must  perform.  These  will 
be  briefly  considered : 

§ 1.  The  rights  to  which  agents  arc 
entitled  arise  from  obligations  due  to  : 
them  by  their  principals,  or  by  third 
persons. 

12.  — 1.  Their  rights  against  their 
prmcijxds  arc,  1,  to  receive  a just 
compensation  for  their  services,  when 
faithfully  performed,  in  execution  of  u 
lawful  agency,  unless  such  services  an* 
entirely  gratuitous,  or  the  agreement 
between  the  parties  repels  such  a claim ; 
this  compensation,  usually  called  a 
commission,  is  regulated  either  by  par- 
ticular agreement,  or  by  the  usage  of 
trade,  or  the  presumed  intention  of  the  1 
parties.  8 Ling.  65  ; 1 Caines,  349  ; 

2 Caines,  357.  2.  To  be  reimbursed 
nil  their  just  advances,  expenses  and  ! 
disbursements  made  in  the  course  of  [ 
their  agency,  on  account  of,  or  for  the; 
benefit  of  their  principal.  2 Li  verm, 
on  Ag.  p.  11 — 23;  Story  on  Ag.  § 
335;  Story  on  Bailm.  § 196;  Smith 
on  Mer.  Law,  56 ; 6 East,  392 ; and 
also  to  lx;  paid  interest  upon  such  ad- 
vances, whenever,  from  Ine  nature  of 
the  business,  or  the  usage  of  trade,  or 
the  particular  agreement  of  the  parties, 
it  may  be  fairly  presumed  to  have  been  i 
stipulated  for,  or  due  to  the  agent.  7 
Wend.  315;  3 Binn.  295;  3 Caines, 
226;  3 Camp.  467;  15  East,  223. 

13.  — Besides  the  |>ersonal  remedies  1 
which  an  agent  has  to  enforce  his  ! 


claims  against  his  principal  for  his 
commissions  and  advancements,  he  has 
a lien  upon  the  property  of  the  princi- 
pal in  his  hands.  See  Lien , and  Story 
on  Ag.  § 351  to  390. 

14. — 2.  The  rights  of  agents  against 
third  jw sons  arise — either  on  contracts 
made  between  such  third  persons  and 
them,  or  in  consequence  of  torts  com- 
mitted by  the  latter.  1.  The  rights  of 
agents  against  third  persons  on  con- 
tracts are,  1st,  w hen  the  contract  is  in 
writing,  and  made  expressly  with  the 
agent,  and  imports  to  lx*  a contract 
personally  with  him,  although  he  may 
be  known  to  act  as  an  agent ; as,  for 
example,  when  a promissory  note  is 
given  to  the  agent  as  such,  for  the  be- 
nefit of  his  principal,  und  the  promise 
is  to  pay  the  money  to  the  agent,  eo 
nomine.  Story  on  Ag.  § 393,  394 ; 8 
Mass.  103;  see  6 S.  & R.  420;  1 
Lev.  235 ; 3 Camp.  320 ; 5 B.  & A. 
27.  2dly,  when  the  agent  is  the  only 
known  or  ostensible  principal,  and, 
therefore,  is,  in  contemplation  of  law, 
the  real  contracting  party.  Story  on 
Ag.  § 226,  270,  393;  as,  if  an  agent 
sells  goods  of  his  principal  in  his  own 
name,  as  if  he  were  the  owner,  he  is 
entitled  to  sue  the  buyer  in  his  own 
name ; although  his  principal  may  also 
sue.  12  Wend.  413  ; 5 M.  & S*  383. 
And,  on  the  other  hand,  if  he  so  buys, 
he  may  enforce  the  contract  by  action. 
3dly.  When,  by  the  usage  of  trade,  the 
agent  is  authorised  to  act  as  owner,  or 
as  a principal  contracting  party,  al- 
though his  character  as  agent  is  known, 
he  may  enforce  his  contract  by  action. 
For  example,  an  auctioneer,  who  sells 
the  goods  of  another,  may  maintain  an 
action  for  the  price,  because  he  has  a 
a possession  coupled  with  an  interest  in 
the  goods,  and  it  is  a general  rule,  that 
whenever  nn  agent,  though  known  as 
such,  has  a special  property  in  tho 
subject-matter  of  the  contract,  and  not 
a bare  custody,  or  when  he;  has  ac- 
quired an  interest,  or  has  a lien  upon 
it,  he  may  sue  upon  the  contract.  2 
Esp.  R.  493;  1 il.  Bl.  81,  84;  6 
Wheat.  565  ; 3 Chit.  Com.  Law,  210  ; 
3 B.  &.  A.  276.  But  this  right  to 


bring  action  by  agents  is  subordinate 
to  the  rights  of  the  principal,  who  may, 
unless  in  particular  cases,  where  the 
agent  has  a lien,  or  some  other  vested 
right,  bring  a suit  himself,  and  suspend 
or  extinguish  the  right  of  the  agent.  7 
Taunt.  237,  243;  2 Wash.  C.  C.  R. 
283.  *2.  Agents  are  entitled  to  actions 

against  third  persons  for  torts  commit- 
ted against  them  in  the  course;  of  their 
agency.  1st.  They  may  maintain  ac- 
tions of  trespass  or  trover  against  third 
persons  for  any  torts  or  injuries  aflect- 
ing  their  possession  of  the  goods  which 
they  hold  as  agents.  Story  on  Ag.  § 
414;  13  East,  135;  9 B.  & Cressw. 
208;  1 Hen.  Bl.  81.  2dly.  When  an 
agent  has  been  induced  by  fraud  of  a 
third  person  to  sell  or  buy  goods  for 
his  principal,  and  he  has  sustained  a 
loss,  he.  may  maintain  an  action  against 
such  third  |>crson  for  such  wrongful 
act,  deceit,  or  fraud.  Story  on  Ag.  § 
415. 

15. — $2.  Agents  arc  liable  for.their 
nets,  1,  to  their  principals,  and,  2,  to 
third  ])crsons. 

10. — 1.  The  liabilities  of  agents  to 
their  principals  arise  from  a violation 
of  their  duties  and  obligations  to  the 
rineipnl,  by  exceeding  their  authority, 
y misconduct,  or  by  any  negligence 
or  omission,  or  some  other  act,  by 
which  the  principal  sustains  a loss.  1 
B.  & Adol.  415;  12  Pick.  328.  Agents 
may  become  liable  for  damages  and 
loss  under  a sjx'cinl  contract,  contrary 
to  the  general  usages  of  trade.  3. 
They  may  also  become  responsible 
when  charging  a del  credere  cominis- 
mission.  Story  on  Ag.  § 234. 

17. — 2.  Agents  become  liable  to 
third  jrrsons,  1st,  on  their  contracts ; 1, 
when  the  agent,  undertaking  to  do  an 
act  for  another,  does  not  possess  a suf- 
ficient authority  from  the  principal, 
and  that  is  unknown  to  the  other  party, 
he  will  be  considered  as  having  acted 
for  himself  ns  a principal.  3 B.  & 
Adol.  114.  2.  When  the  agent  does 

not  disclose  his  agency,  he  will  be  con- 
sidered as  a principal.  2 Esp.  R.  507 ; 
15  East,  62;  12  Vcs.  352;  16  Mar- 
tin’s R.  530 ; and,  in  the  case  of  agents 


or  factors,  acting  for  merchants  resi- 
ding in  a foreign  country,  they  will  be 
considered  liable  whether  they  disclose 
their  principal  or  not,  this  being  the 
usage  of  trade.  Paley  on  Ag.  by 
Lloyd,  248,  373;  1 B.’&  P.  368;  hut 
this  presumption  may  be  rebutted  by 
proof  of  a contrary  agreement.  3. 
The  agent  will  be  liable  when  he  ex- 
pressly, or  by  implication,  incurs  a 
rsonal  responsibility.  Story  on  Ag. 
156  — 159.  3.  When  the  agent 

makes  a contract  as  such,  and  there  is 
no  other  responsible  as  principal,  to 
whom  resort  can  lx?  had ; as,  if  a man 
sign  a note  ns  “ guardian  of  A B,”  an 
infant ; in  that  case  neither  the  infant 
nor  his  property  will  be  liable,  and  the 
agent  alone  will  l>e  responsible.  5 
Mass.  299 ; 6 Mass.  58.  2dly.  Agents 
become  liable  to  third  persons  in  regard 
to  torts  or  wrongs,  done  by  them  in 
the  course  of  their  agency.  A distinc- 
tion has  been  made,  in  relation  to  third 
persons,  between  acts  of  misfeasance 
ami  non-feasance:  an  ugent  is  liable 
for  the  former,  under  certain  circum- 
stances, but  not  for  the  hitter ; he  being 
responsible  for  his  non-feasance  only  to 
his  principal.  Story  on  Ag.  § 309, 
310.  An  agent  is  liable  for  mis/cas - 
ayice  ns  to  third  persons,  when,  inten- 
tionally or  ignorantly,  he  commits  a 
wrong,  although  authorised  by  his  prin- 
cipal, because  no  one  can  lawfully  au- 
thorise another  to  commit  a wrong  upon 
the  rights  or  property  of  another.  1 
Wils.  R.  328 ; 1 B.  & P.  410. 

Sec  Diplomatic  Agent. 

Agknt  and  patient.  This  phrase 
is  used  to  indicate  the  state  of  a person 
who  is  required  to  do  a thing,  and  is  ut 
tiie  same  time  the  person  to  whom  it  is 
done;  ns,  when  a man  is  indebted  to  ano- 
ther, and  he  appoints  him  his  executor, 
the  latter  is  required  to  pay  the  debt  in 
his  capacity  of  executor,  and  entitled  to 
receive  it  in  his  own  right,  he  is  then 
agent  and  patient. 

AGGRAV  ATION,  crimes , torts , that 
which  increases  the  enormity  of  a crime 
or  the  injury  of  a wrong.  The  oppo- 
site of  extenuation. 

2. — When  a crime  has  been  com- 
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mitted  with  aggravating  circumstances, 
or  those  unfavourable  circumstances 
which  do  not  usually  attend  it,  it  is 
punished  with  more  severity ; and, 
when  an  injury  has  been  done  under 
such  circumstances,  the  damages  given 
to  vindicate  the  wrong,  are  greater. 

Aggravation,  in  pleadings  is  the 
introduction  of  matter  in  the  declaration 
which  only  tends  to  increase  the  amount 
of  damages,  and  does  not  concern  the 
right  of  action  itself.  Steph.  PI.  257  ; 
12  Mod.  597.  Sec  3 Am.  Jur.  287 — 
313.  An  example  of  which  is  found 
in  the  case  where  a plaintiff  declares  in 
trespass  for  entering  his  house,  and 
breaking  his  close,  and  tossing  his 
goods  about ; the  entry  of  the  house  is 
the  principal  ground  and  foundation  of 
the  action,  and  the  rest  is  only  stated 
by  way  of  aggravation,  3 YVils.  R. 
294 ; and  this  matter  need  not  be 
proved  by  the  plaintiff  or  answered  by 
the  defendant. 

AGGRESSOR,  crini.  law.  lie  who 
has  begun  a quarrel  or  dispute,  cither 
by  threatening  or  striking  another.  No 
man  is  justified  to  strike  another  be- 
cause he  bus  threatened,  or  in  conse- 
quence of  the  use  of  uny  words.  He 
is  to  seek  his  redress  for  such  abuse  by 
an  appeal  to  the  law,  and  not  by  a vio- 
lation of  it. 

AGIO.  This  term  is  used  to  denote 
the  difference  of  price  between  the  value 
of  bank  notes  and  the  coin  of  the 
country. 

AGlSTATE,  in  contracts , 1.  The 
taking  of  other  men’s  cattle  on  one’s 
own  ground  at  a certain  rate.  2 Inst. 
643.  2.  The  profit  from  such  feeding 

or  pasturage. 

AGISTER.  One  who  takes  horses 
or  other  animals  to  agist. 

2. — The  agistor  is  not,  like  on  inn- 
keeper, l>ound  to  take  all  horses  offered 
to  him,  nor  is  he  liable  for  any  injury 
done  to  such  animals  in  his  care,  un- 
less he  has  been  guilty  of  negligence, 
or  from  his  ignorance  negligence  inay 
be  inferred.  Holt’s  R.  157. 

AGISTMENT,  co?Uractsy  is  the 
taking  of  another  person’s  cattle  into 
one’s  own  ground  to  be  fed  for  a con- 


sideration to  1)0  paid  by  the  owner. 
The  person  who  receives  the  cattle  is 
called  an  agister. 

2. — As  this  is  an  interested  l>ailmcnt, 
the  agister  is  bound  to  ordinary  dili- 
gence, and  of  course  responsible  for 
losses  by  ordinary  negligence ; but  he 
does  not  insure  the  safety  of  the  cattle 
agisted.  Jones,  Builm.  91 ; 1 Bell's  Com. 
458 ; Holt’s  N.  P.  Rep.  547 ; Story, 
Bail.  § 443.  Bac.  Ab.  Tythes,  C 1. 

AGNATES,  in  the  sense  of  the  Ro- 
man law,  were  those  whose  propinquity 
was  connected  by  males  only ; iu  the 
relation  of  cognates,  one  or  more  fe- 
males wore  interposed. 

2. — By  the  Scotch  law,  agnates  are 
all  those  who  are  related  by  the  father, 
even  though  females  intervene;  cog- 
nates are  those  who  are  related  by  the 
mother.  Brsk.  L.  Scot.  B.  1 , t.  7,  s.  4. 

AGNATI,  in  descents.  Relations 
on  the  father’s  side : they  arc  different 
from  the  cognati , they  being  relations 
on  the  mother’s  side  aj/incs , who  are 
allied  by  marriage,  and  the  prqpinqui, 
or  relations  in  general.  2 Bl.  Com. 
235;  Toull.  Dr.  Civ.  Fr.  tome  1,  p. 
139;  Poth.  Pand.  tom.  22,  p.  27. 

AGNATION,  in  descents.  The  re- 
lation by  blood  which  exists  between 
such  males  as  are  descended  from  the 
same  father ; in  distinction  from  cogna- 
tion or  consanguinity,  which  includes 
the  descendants  from  females.  This 
term  is  principally  used  in  the  civil  law. 

AGRARIAN  LAW.  Among  the 
Romans,  this  name  was  given  to  a law 
which  had  tor  its  object  the  division 
among  the  people  of  all  the  lands  which 
had  been  conquered,  and  which  be- 
longed to  the  domain  of  the  state. 

AGR  EEM ENT,  contract , is  the 
consent  of  two  or  more  persons  con- 
curring, respecting  the  transmission  of 
some  property,  right  or  benefit,  with  a 
view  of  contracting  an  obligation.  Bac. 
Ab.  h.  t. ; Cora.  Dig.  h.  t. ; Vin.  Ab. 
h.  t. ; Plowd.  17  ; 1 Com.  Contr.  2 ; 5 
East’s  R.  10.  It  will  be  proper  to  con- 
sider, 1,  the  requisites  of  an  agreement ; 
2,  the  kinds  of  agreements ; 3,  how 
they  are  annulled. 

2. — 1.  To  render  an  agreement  com- 


94 


AGR 


AID 


pletc,  six  things  must  concur;  there 
must  be,  1 , a person  able  to  contract ; 

2,  a person  able  to  l>e  contracted  with ; 

3,  a thing  to  be  contracted  for;  4,  a 
lawful  consideration,  or  quid  pro  quo  ; 
5,  clear  and  explicit  words  to  express 
the  agreement ; fi,  the  assent  of  the 
contracting  parties.  Plowd.  101  ; Co. 
Lilt.  35,  b. 

3.  — 2.  As  to  their  form,  agreements 
ore  of  two  kinds,  1,  by  parol,  or  in 
writing,  as  contradistinguished  from 
specialities;  2,  by  specialty,  or  under 
seal.  In  relation  to  their  performance, 
agreements  arc  executed  or  executory. 
An  agreement  is  executed,  when  one 
party  has  given  the  other  the  consider- 
ation for  it ; ns  if  the  buyer  pay  the 
price  of  the  thing  purchased.  It  is 
also  executed  when  he  performs  the 
act  required,  and  the  party  afterwards 
agrees  to  it.  An  agreement  is  execu- 
tory when  it  is  to  he  performed  in 
future.  Agreements  are  also  condi- 
tional and  unconditional.  They  are 
conditional  when  some  condition  must 
bo  fulfilled  before  they  can  have  uny 
effect ; as  if  A B agrees  to  buy  the 
house  of  C D at  sueli  a price  as  shall 
lie  fixed  on  it  bv  E F,  there  is  no 
agreement  until  E F shall  fix  the  price; 
they  art?  unconditional  when  there  is 
no  condition  attached. 

4.  — 3.  Agreements  are  annulled  or 
rendered  of  uo  effect,  first,  by  the  acts 
of  the  parties,  as,  by  payment;  release; 
accord  and  satisfaction ; rescisiou, 
which  is  express  or  implied,  1 Watts 
6c  Serg.  442 ; defeasance ; by  nova- 
tion ; secondly,  by  the  acts  of  the  law, 
ns,  confusion ; merger ; set-off;  limi- 
tation of  uctions  ; lapse  of  time;  death, 
as  when  a man  bound  himself  to  teach 
an  apprentice,  and  he  dies ; extinction 
of  the  thing  which  is  the  subject  of  the 
contract,  us,  when  the  agreement  is  to 
deliver  a certain  horse,  and  before  the 
time  of  delivery  he  dies.  See  Dis- 
charge of  a Contract. 

5.  — The  writing  or  instrument  con- 
taining an  agreement  is  nlso  called  an 
agreement,  and  sometimes  articles  of 
agreement,  (q.  v.)  Vide  Contract; 
Deed;  Guaranty;  Parties  to  Contracts. 


AGRI.  Arable  land  in  the  common 
fields.  Curm.  Diet.  h.  t. 

AGRICULTURE.  The  art  of  cul- 
tivating the  earth  in  order  to  obtain  all 
the  divers  things  which  it  can  produce; 
and  particularly  what  is  useful  to  rnan 
for  his  food,  as  grain,  fruits,  and  the 
like;  or  to  his  clothing,  as  cotton,  flax, 
and  nil  other  things  which  are  procu- 
red by  the  labour  of  man.  Domat, 
Dr.  Pub.  liv.  tit.  14,  s.  1,  n.  1. 

AID  AND  COMFORT.  The  consti- 
tut  ion  of  the  United  States,  art.  3,  s.  3, 
declares,  that  adhering  to  the  enemies 
of  the  United  States,  giving  them  aid 
and  comfort,  shall  be  treason.  These 
words  have  not  received  a judicial 
construction,  but  it  has  been  held,  that 
if  a body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  by  force  a 
treasonable  enterprise,  all  who  perform 
any  part,  however  minute,  or  however 
remote  (Yom  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as 
traitors.  4 Crunch,  120.  See  4 
Crouch,  409  to  508;  1 John.  553. 

Aid  pbayf.r,  English  law , is  a 
petition  to  the  court  calling  in  help 
from  another  person  who  has  an  in- 
terest in  the  matter  in  dispute.  For 
example,  a tenant  for  life,  by  the  cour- 
tesy or  for  years,  being  impleaded,  may 
pray  uid  of  him  in  reversion ; that  is, 
desire  the  court  that  he  may  be  called 
by  writ  to  allege  what  he  thinks  projier 
lor  the  maintenance  of  the  right  of  the 
person  calling  him,  and  of  his  own. 
F.  N.  B.  50. 

AIDERS,  aim.  law.  Those  who 
assist,  aid,  or  abet  the  principal,  and 
who  are  principals  in  the  second  de- 
gree. 1 Russell,  21. 

AIDS,  Engl.  law.  Formerly  they 
were  certain  sums  of  money  granted 
by  the  tenant  to  his  lord  in  times  of 
difficulty  and  distress ; hut,  ns  usual  in 
such  cases,  what  was  received  as  a 
gratuity  by  the  rich  and  powerful  from 
the  weak  mid  poor,  was  soon  clnimed 
as  a matter  of  right;  and  aids  became 
a species  of  tuxes  to  be  paid  by  the 
tenant  to  his  lord,  in  these  cases : 1. 
To  ransom  tlie  lord’s  person,  when 
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taken  prisoner ; 2.  To  make  the  lord’s 
eldest  son  a knight ; 3.  To  marry  the 
lord’s  eldest  daughter,  by  giving  her  a 
suitable  portion.  The  first  of  these 
remained  uncertain ; the  other  two 
were  fixed  by  act  of  parliament  at 
twenty  shillings  each,  being  the  sup- 
posed twentieth  part  of  a knight's  fee. 
2 Bl.  Com.  (34. 

A1LE  or  A ALE,  domestic  relations. 
This  is  a corruption  of  the  French 
word  aicul,  grandfather,  avus.  3 Bl. 
Com.  186. 

AIR,  is  that  fluid  transparent  sub- 
stance which  surrounds  our  globe. 

2.  — No  property  can  be  had  in  the  air, 
it  belongs  equally  to  all  men,  being  in- 
dispensable to  their  existence.  To 
poison  or  materially  to  change  the  air, 
to  the  annoyance  of  the  public,  is  a 
nuisance.  Cro.  Car.  510;  2 Ld. 
Raym.  1163;  1 Burr.  333;  1 Str. 
686  ; Hawk.  B.  1,  c.  75,  s.  10 ; Dane’s 
Ab.  Index,  h.  t. 

3.  — It  is  the  right  of  the  proprietor 
of  an  estate  to  enjoy  the  light  and  air 
that  w ill  come  to  him,  and,  in  general, 
no  one  has  a right  to  deprive  him  of 
them ; but  sometimes  in  building,  a 
man  opens  windows  over  his  neigh- 
bour’s ground,  and  the  latter  desirous 
of  building  on  his  own  groimd  neces- 
sarily stops  the  windows  already  built, 
and  deprives  the  first  builder  of  light 
and  uir;  this  he  has  an  undoubted 
right  to  do,  unless  the  windows  were 
ancient  lights,  (q.  v.)  or  such  proprietor 
has  acquired  a right  by  grunt  or  pre- 
scription to  have  such  windows  open. 
See  Crubb  on  R.  P.  § 444  to  479;  and 
Plan.  Vide  Nuisance. 

AJUTAGE.  A conical  tube  used 
in  drawing  water  through  on  aperture, 
by  the  use  of  which  the  quantity  of 
water  drawn  is  much  increased. 
When  a privilege  to  draw  water  from 
a canal,  through  the  forebay  or  tunnel, 
by  means  of  an  aperture  has  been 
granted,  is  is  not  lawful  to  add  an 
ajutage , unless  such  was  the  intention 
of  the  parties.  2 Whart.  R.  477. 

ALABAMA.  The  name  of  one  of 
the  new  states  of  tho  United  States  of 
America.  This  state  was  admitted 


into  the  Union  by  the  resolution  of 
Congress,  approved  December  14th, 
1819,  3 Sto.  L.  U.  S.  1804,  by  which 
it  is  resolved  that  the  stnto  of  Alabama 
shall  be  one,  and  is  hereby  declared  to 
be  one  of  the  United  States  of  America, 
and  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states, 
in  all  respects  whatever.  The  con- 
vention which  framed  the  constitution 
in  this  state,  assembled  at  the  town  of 
Huntsville,  on  Monday  the  fifth  day  of 
July,  1819,  and  continued  in  session 
by  adjournment,  until  the  second  day 
of  August,  1819,  when  the  constitution 
was  adopted. 

2.  — The  powers  of  the  government 
are  divided  by  the  constitution  into 
three  distinct  departments;  and  each 
of  them  confided  to  a separate  body  of 
magistracy,  to  wit:  those  which  aro 
legislative,  to  one ; those  which  are  ex- 
ecutive, to  another;  and  those  which 
arc  judicial,  to  another.  Art.  2,  s.  1. 

3.  — 1st.  The  legislative  power  of 
the  state  is  vested  in  two  distinct 
branches;  the  one  styled  the  senate, 
the  other  the  house  of  representatives, 
ami  both  together,  the  general  assembly 
of  the  state  of  Alabama.  1.  The  se- 
nate is  never  to  be  less  than  one-fourth, 
nor  more  than  one-third  of  the  number, 
of  the  whole  number  of  representa- 
tives. Senators  are  chosen  by  the 
qualified  electors  for  the  term  of  three 
years,  at  the  same  time,  in  the  snmo 
manner,  and  at  tin*  same  place,  where 
they  vote  lor  members  of  the  house  of 
representatives ; one-third  of  the  whole 
number  of  senators  are  elected  every 
year.  Art.  3,  s.  12. — 2.  The  house  of 
representatives  is  to  consist  of  not  less 
than  forty-four,  nor  more  than  sixty 
members,  until  the  number  of  white 
inhabitants  shall  lx:  one  hundred  thou- 
sand ; and  after  that  event,  the  whole 
number  of  representatives  shall  never 
be  less  than  sixty,  nor  more  than  one 
hundred.  Art.  3,  s.  9.  The  members 
of  the  house  of  representatives  arc 
chosen  by  the  qualified  electors  for  the 
term  of  one  year,  from  the  commence- 
ment of  the  general  election,  and  no 
longer. 
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4. - — 2d.  The  supreme  executive  power 
is  vested  in  a chief  magistrate,  styled 
the  governor  of  the  state  of  Alabama. 
He  is  elected  by  the  qualified  electors, 
at  the  time  ami  places  when  they  re- 
spectively vote  for  representatives ; he 
holds  his  office  for  the  term  of  two 
years  iVom  the  time  of  his  installation, 
and  until  a successor  is  duly  qualified  ; 
and  is  not  eligible  more  than  four  years 
in  any  term  of  six  years.  Art.  4.  He 
is  invested,  among  other  tilings,  with 
the  veto  power,  lb.  s.  16.  In  cases 
of  vacancies,  the  president  of  the  se- 
nate acts  as  governor,  Art.  4,  s.  18. 

5.  — 3d.  The  judicial  power  is  vested 
in  one  supreme  court,  circuit  courts  to 
be  held  in  each  county  in  the  state, 
and  such  inferior  courts  of  law  and 
equity,  to  consist  of  not  more  than  five 
members,  as  the  general  assembly  may, 
from  time  to  time  direct,  ordain,  and 
establish.  Art.  5,  s.  1. 

ALBA  FIRM  A,  Eng.  Unc.  When 
quit  rents  were  reserved  pnyable  in 
silver  or  white  money,  they  were  called 
white  rents , or  blanch  farms,  reditvs 
albi.  When  they  were  reserved  pay- 
able in  work,  grain,  or  the  like,  they 
were  culled  ret  lit  us  nigri , or  black  mail. 


2 Inst.  19. 

ALBINATUS  JUS.  In  the  ancient 
French  law,  the  right  of  the  crown  to 
all  the  personal  property  of  which  an 
alien  died  possessed  in  France  was  so 
called,  droit.  fPaidxiine.  This  unjust 
law'  was  swept  away  with  multitudes  of 
a similar  character,  during  the  French 
revolution. 

ALCADE,  Span,  lair,  the  name  of 
a judicial  officer  in  Spain,  and  in  those 
countries  which  have  received  the  body 
of  their  laws  from  those  of  Spain. 

ALDERMAN,  is  an  officer,  general- 
ly appointed  or  elected  in  towns  corpo- 
rate or  cities,  possessing  various  powers 
in  different  places. 

2. — The  aldermen  of  the  cities  of 
Pennsylvania,  possess  all  the  powers 
and  jurisdictions,  civil  and  criminal,  of 
justices  of  the  ponce.  They  are  lie- 
sides,  in  conjunction  with  the  respective 
mayors  or  recorders,  judges  of  the 
mayor’s  courts. 


3.  — Among  the  Snxons  there  was  an 
officer  called  the  ealderman,  eal/lor - 
man,  or  alderman,  which  appellation 
signified  literally  elderman.  Like  the 
Roman  senator,  he  was  so  called,  not 
on  account  of  his  age,  but  because  of 
his  wisdom  and  dignity,  rum  jyrojiter 
(datum  sed  propter  sapientiam  cl  dig- 
nitatem.  He  presided  with  the  bishop 
at  the  scy regemote,  and  was,  ex  officio, 
a member  of  the  witenagemote.  At 
one  time  he  was  a military  officer,  but 
afterwards  his  office  was  purely  judi- 
cial. 

4.  — There  were  several  kinds  of  al- 
dermen, as  king’s  aldermen,  aldermen 
of  all  England,  aldermen  of  the  coun- 
tv, aldermen  of  the  hundred,  &c.,  to 
denote  difference  of  rank  aud  jurisdic- 
tion. 

ALEA,  civil  law.  The  chance  of 
gain  or  loss  in  a contract ; this  chance 
results  either  from  the  uncertainty  of 
the  thing  sold,  ns  the  effects  of  a suc- 
cession ; or  from  the  uncertainty  of  the 
price,  as  when  a thing  is  sold  for  an 
annuity,  which  is  to  be  greater  or  less 
on  the  happening  of  a future  event ; or 
it  sometimes  arises  in  consequence  of 
the  uncertainty  of  both.  2 Duv.  Dr. 
Civ.  Fr.  n.  74. 

ALEATORY  CONTRACTS,  civil 
law.  A mutual  agreement  of  which 
the  effects,  with  respect  both  to  the  ad- 
vantages and  losses,  whether  to  all  the 
parties,  or  to  some  of  them,  depend  on 
an  uncertain  event.  Civ.  Code  of  Louis, 
art.  2951. 

2.  — These  contracts  areof  two  kinds ; 
namely,  1.  When  one  of  the  parties 
exposes  himself  to  lose;  something  which 
will  lie  a profit  to  the  other,  in  consi- 
deration of  a sum  of  money  w hich  the 
latter  pays  for  the  risk.  Such  is  the 
contract  of  insurance  ; the  insurer  takes 
all  the  risk  of  the  sen,  and  the  assured 
pays  a premium  to  the  former  for  the 
risk  which  he  runs. 

3.  — 2.  In  the  second  kind,  each  runs 
a risk  which  is  the  consideration  of  the 
engagement  of  the  other ; for  example, 
when  a person  buys  an  annuity,  he 
runs  the  risk  of  losing  the  considera- 
tion, in  case  of  his  death  soon  after, 


ALE 


A LI 


97 


but  he  may  live  so  as  to  receive  three 
times  the  amount  of  the  price  he  paid 
for  it.  Merlin  Report,  mot.  Alcatoirc. 

ALEIl  SANS  JOIJR,  or  oiler  sans 
jour , in  practice.  A French  phrase, 
which  means  go  without  day ; and  is 
used  to  signify  that  the  case  has  been 
finally  dismissed  the  court,  because 
there  is  no  Author  day  assigned  tor  ap- 
pearance. Kiteh.  140. 

ALFET,  obsolete . A vessel  in  which 
hot  water  was  put  for  the  purpose  of 
dipping  a criminal’s  arms  in  it  up  to  the 
elbow. 

ALIA  ENOR  MI  A,  pica/ling.  A nd 
other  wrongs.  In  trespass,  the  decla- 
ration ought  to  conclude  **  and  other 
wrongs  to  the  said  plaintiff  then  and 
there  did,  against  the  jieace,”  &c. 

2.  — 'Under  this  allegation  of  alia 
enormia,  some  matters  may  be  given 
in  evidence  in  aggravation  of  damages, 
though  not  speckicd  in  other  parts  of 
the  declaration.  Bull.  N.  P.  89 ; Holt, 
11.  699,  700.  For  example,  a trespass 
for  breaking  and  entering  a house,  the 
plaintiff  may  in  aggravation  of  dnm- 
aS0S  fj>‘ve  in  evidence  the  debauching 
of  his  daughter,  or  the  beating  of  his 
servants  under  the  general  allegation 
alia  enormia , dec.  6 Mod.  127. 

3.  — But  under  the  alia  enormia  no 
evidence  of  the  loss  of  service,  or  any 
other  matter  which  would  of  itself  bear 
an  action ; for  rf  it  would,  it  should  be 
stated  specially.  In  trespass  quatre 
clausum  fregit , therefore,  the  plaintiff 
would  not,  under  the  above  general  al- 
legation be  permitted  to  give  evidence 
of  the  defendant’s  taking  away  a horse, 
Ac.  Bull.  N.  I*.  89;  Holt,  R.  700;  1 
Sid.  225;  2 Salk.  643;  1 Str.  61  ; 1 
Chit.  FI.  388;  2 Grcenl.  Ev.  § 278. 

ALIAS,  practice.  This  word  is  pre- 
fixed to  the  name  of  a second  writ  of 
the  same  kind  issued  in  the  same  cause; 
as,  when  a summons  has  been  issued 
and  it  is  returned  by  the  sheriff,  nihil, 
and  another  is  issued,  this  is  called  an 
alias  summons.  The  term  is  used  to 
all  kinds  of  writs,  ns  alias  fi.  fa.,  alias 
vend.  exp.  and  the  like.  Alias  diclus , 
otherwise  called,  a description  of  the 
defendant  by  an  addition  to  his  real 
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name  of  that  by  which  he  is  bound  in 
the  writing;  or  when  a man  is  indicted 
and  his  name  is  uncertain  he  may  lie 
indicted  as  A B,  alias  dictus  C I).  See 
4 John.  118;  1 John.  Cns.  243;  2 
Caines,  R.  362;  3 Caines,  R.  219. 

ALIBI,  in  evulencc.  This  is  a Latin 
word  which  signifies  elsewhere. 

2. — It  is  that  proof  which  a party 
who  is  accused  of  having  committed  a 
crime  or  other  oflence,  or  done  anv  act 
at  a particular  place,  produces  to  show 
that  when  the  crime  or  oflence  was 
committed,  or  act  done,  he  was  at  an- 
other place. 

3.  — This  proof  is  usually  made  out 
by  the  testimony  of  witnesses,  but  it  is 
presumed  it  might  be  made  out  in 
writing,  as  if  the  party  could  prove  by 
a#  record,  properly  authenticated,  that 
on  the  day  or  at  the  time  in  question, 
he  wan  in  another  place. 

4.  — If  the  proof  is  made  out,  it  is 
clear  he  did  not  commit  the  crime  or 
offence  or  do  the  act.  It  must  be  ad- 
mitted that  mere  alibi  evidence  lies 
under  a great  ami  general  prejudice, 
and  ought  to  lie  heard  with  uncommon 
caution  ; but  if  it  appears  to  be  founded 
in  truth,  it  is  the  best  negative  evidence 
that  can  be  offered;  it  is  really  positive 
evidence,  which  in  the  nature  of  things 
necessarily  implies  a negative;  and  in 
many  cases,  it  is  the  only  evidence 
which  an  innocent  man  can  offer. 

ALIEN,  persons,  is  one  born  out  of 
the  jurisdiction  of  the  United  States, 
who  has  not  since  been  naturalized 
under  their  constitution  and  laws.  To 
this  there  are  some  exceptions,  as  the 
children  of  the  ministers  of  the  United 
States  at  foreign  courts.  Sec  Citizen , 
Inhabitant. 

2. — Aliens  arc  subject  to  disabili- 
ti/s,  have  rights , and  are  bound  to  per- 
forin duties,  which  will  be  briefly  con- 
sidered. 1 . Disabilities.  An  alien  can- 
not in  general  acquire  title  to  real  estate 
by  the  descent  or  by  other  mere  opera- 
tion of  law;  and  if  he  purchase  land, 
he  may  ha  divested  of  the  fee,  upon  an 
inquest  of  office  found.  To  this  gen- 
eral rule  there  arc  statutory  exceptions 
in  some  of  the  states ; in  Pennsylvania, 
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Ohio,  Louisiana,  Now  Jersey,  Rev. 
Laws,  604,  and  Michigan,  Rev.  St. 
266,  s.  26,  the  disability  has  been  re- 
moved ; in  North  Carolina-,  (but  see 
Mart.  R.  18;  3 Dev.  R.  138 ; 2 Uayw. 
104, 108  ; 3 Murph.  194  ; 4 Dev.  247,) 
Vermont  and  Virginia,  by  constitutional 
provision  ; and  in  Alabama,  3 Stew.  R. 
60  ; Connecticut,  act  of  1824,  Stat.  tit. 
Foreigners,  251  ; Indiana,  Rev.  Code, 
c.  3;  act  of  Jnnuary  25,  1842;  Illi- 
nois, Kentucky,  1 Litt.  399 ; 6 Monr. 
266 ; Maine,  Rev.  St.  tit.  7,  c.  93,  s. 
5;  Maryland,  act  of  1825,  ch.  66;  2 
Wheat.  259 ; and  Missouri,  Rev.  Code, 
1825,  p.  66,  by  statutory  provision  it 
is  partly  so. 

3.  — An  alien  even  after  being  natu- 
ralized, cannot  at  any  time  be  president 
of  the  United  Stntes,  or  in  some  states, 
as  in  New  York,  governor;  he  cannot 
be  a member  of  congress,  till  the  expi- 
ration of  seven  years  after  that  event. 
An  alien  can  exercise  no  political  rights 
whatever;  he  cannot  therefore  vote  at 
any  political  election,  fdl  any  office,  or 
serve  ns  a juror,  6 John.  R.  332. 

4.  — 2.  An  alien  has  n right  to  ac- 
quire personal  estate,  make  and  enforce 
contracts  in  relation  to  the  same ; he 
is  protected  from  injuries  and  wrongs, 
to  his  [>crson  and  property,  his  relative 
rights  and  character ; he  may  sue  and 
be  sued. 

5.  — 3.  He  owes  a temporary  local 
allegiance,  and  his  property  is  liable  to 
taxation.  Aliens  nre  either  alien  friends 
or  alien  enemies.  It  is  only  alien 
friends  who  have  the  rights  above 
enumerated,  alien  enemies  are  incapa- 
ble during  the  existence  of  war  to  sue, 
and  may  be  ordered  out  of  the  country. 
See  generally  2 Kent,  Com.  43  to  63; 
1 Vin.  Ah.  157;  13  Vin.  Ah.  414; 
Bac.  Ab.  h.  t. ; 1 Saund.  8 n.  2; 
Wheat.  Dig.  h.  t. 

A LI  KNACK.  The  condition  or 
state  of  an  alien. 

TO  A LI  EN  ATE,  estates,  titles.  This 
is  a generic  term  applicable  to  all  those 
modes  of  parting  with  proj>crty  of 
which  the  direct  object  is  to  deprive 
the  heirs  of  the  substantial  interest  in 
the  estate ; modes,  which  it  is  impossi- 


ble to  enumerate,  nnd  which  must  vary 
and  multiply  with  the  ingenuity  of 
practitioners,  and  the  progress  of  so- 
ciety. It  was,  therefore,  held,  that 
under  a prohibition  to  alienate,  long 
leases  were  comprehended.  2 Dow’s 
Rep.  210. 

ALIENATION,  in  contracts,  is  the 
act  whereby  an  estate  is  voluntarily 
resigned  by  one  person,  nnd  accepted 
by  another.  Co.  Litt.  118  b;  Cruise 
Real  Prop.  tit.  32,  c.  1,  s.  1. 

2.  — Alienations  may  be  made  by 
deed  ; by  matter  of  record  ; and  by  de- 
vise. 

3.  — Alienations  by  deed  may  be  made 
by  original  or  primary  conveyances, 
which  am  those  by  means  of  which  the 
benefit  or  estate  is  created  or  first 
arises  ; by  derivative  or  secondary  con- 
veyances, by  which  the  benefit  or 
estate  originally  created,  is  enlarged, 
restrained,  transferred,  or  extinguished. 
These  nre  conveyances  by  the  common 
law.  To  these  may  Ik*  added  some 
conveyances  which  derive  their  force 
and  operation  from  the  statute  of  uses. 
The  original  conveyances  arc  the  fol- 
lowing: 1. Feoffment;  2.  (lift;  3.  Grant; 

4.  Lease;  5.  Exchange;  6.  Partition; 
the  derivative  are,  7.  Release;  8.  Con- 
firmation; 9.  Surrender;  19  Assign- 
ment; 11.  Defeasance  : those  deriving 
their  force  from  the  statute  of  uses,  are, 

12.  Covenants  to  stand  wised  to  uses; 

13.  Bargains  nnd  sale;  14.  Lease;  and 
release;  15.  Deeds  to  lead  or  declare 
the  uses  of  other  more  direct  convey- 
ances ; 16.  Deeds  of  revocation  of 
uses.  2 Bl.  Com.  ch.  20.  Vide  Con- 
veyance ; Deed.  Alienations  by  mat- 
ter of  record  may  be,  1.  By  private 
acts  of  the  legislature;  2.  By  Grants, 
as  by  patents  of  lands;  3.  By  fines;  4. 
By  common  recovery.  Alienations 
may  also  be  made  by  devise,  (q.  v.) 

Alienation,  meet.  jwr.  The  term 
alienation  or  mental  alienation  is  a 
generic  expression  to  express  the  dif- 
ferent kinds  of  aberrations  ofthe  human 
understanding.  Diet,  des  Science  Med. 
h.  v. ; 1 Beck’s  Med.  Jur.  535. 

ALIENATION  OFFICE,  in  the 
English  late , is  an  office  to  which  all 
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writs  of  covenants  and  entries  are  car- 
ried for  the  recovery  of  fines  levied 
thereon. 

TO  ALIENE,  in  contracts.  To  con- 
vey the  property  of  a thing  to  another. 
To  alicnc  in  fee , is  to  convey  the  fee 
simple.  To  aliene  in  mortmain , is  to 
make  over  lands  or  tenements  to  a re- 
ligious house  or  body  politic. 

ALI EN EE.  One  to  whom  an  aliena- 
tion is  made  ; an  assignee. 

A LIEN l JURIS.  Persons  who  arc 
subject  to  the  authority  of  another,  as 
an  infant  who  is  under  the  authority 
of  his  lather  or  guardian,  a wife  under 
the  power  of  her  husband  are  said  to 
be  alien  i j a ris.  V ide  su i j it  ris. 

ALIENOR.  He  who  makes  a grant 
or  alienation. 

ALIMENTS.  In  the  Roman  and 
French  law,  this  word  signifies  the 
food,  and  other  things  necessary  to  the 
support  of  life,  as  a dwelling,  clothing, 
and  the  like.  The  same  name  is  given 
to  the  money  allowed  for  aliments. 

I > . 00,  18,  43. 

2. — By  the  common  law  parents  and 
children  reciprocally  owe  each  other 
aliments  or  maintenance,  (q.  v.)  Vide 

1 111.  Com.  4-17;  Mcrl.  Rep.  h.  t. ; Dig. 
25,  3, 5.  In  the  common  law  the  word 

^alimony  (q.  v.)  is  used.  Vide  Allow- 
ance to  a Prisoner. 

ALIMONY',  is  the  maintenance  or 
sup|H>rl  which  a husband  is  bound  to 
give  to  his  wife  upon  a separation  from 
her;  or  the  support  which  either  father 
or  mother  is  bound  to  give  to  his  or  her 
children,  though  this  is  more  usually 
culled  maintenance. 

2.  — The  causes  for  granting  alimony 
to  the  wife  are,  1,  desertion,  (q.  v.)  2, 
cruelty,  (q.  v.)  4 Dcsaus.  R.  79;  1 
M‘Cord’s  Cli.  R.  205 ; 4 Rand.  R.  002  ; 

2 .1.  J.  Marsh.  R.  324 ; 1 Edw.  R.  02; 
and  3,  divorce,  4 Litt.  R.  252  ; 1 Edw. 
R.  382 ; 2 Paige,  R.  02;  2 Uinn.  R. 
202 ; 3 Yr cates,  R.  50 ; 3 S.  & R.  248; 
9 S.  & R.  191  ; 3 John.  Ch.  R.  519; 
o Joh*  Ch.  R.  01. 

3.  — In  Louisiana  by  alimony  is 
meant  the  nourishment,  lodging  and 
support  of  the  person  who  claims  it. 
It  includes  education  when  the  person 


to  whom  alimony  is  due  is  a minor. 
Civil  Code  of  L.  240. 

4.  — Alimony  is  granted  in  propor- 
tion to  the  wants  of  the  person  requir- 
ing it,  and  the  circumstances  of  those 
who  are  to  pay  it.  By  the  common 
law  parents  and  children  owe  each 
other  alimony.  1 Black.  Comm.  447  ; 
2 Comm.  Dig.  498 ; 3 Ves.  358 ; 
4 Via.  Ab.  175;  Ayl.  Parerg.  58; 
Dane’s  Ab.  Index,  h.  t. ; Dig.  34,  1.  0. 

5.  — Alimony  is  allowed  to  the  wife, 
pendente  life , almost  as  a matter  of 
course,  whether  she  lx?  plaintiff  or  de- 
fendant, for  the  obvious  reason  that  she 
has  generally  no  other  means  of  living. 
1 Clarke’s  R.  151;  but  there  arc  spe- 
cial cases  where  it  will  not  be  allowed, 
as  when  the  wife,  pending  the  progress 
of  the  suit,  went  to  her  father’s  who 
agreed  with  the  husband  to  support  her 
lor  services.  1 Clarke’s  R.  460.  See 
Shelf,  on  Mar.  & Div.  580.  2 Toull. 
n.  012. 

ALLEGATA,  a word  which  the 
emperors  formerly  signed  at  the  bottom 
of  their  rescripts  and  constitutions,  under 
other  instruments  they  usually  wrote 
signata  or  tcsUUa.  Eney.  Lend. 

Allkoata  and  probata.  The 
allegations  made  by  a party  to  a suit 
and  the  proof  adduced  in  their  support. 
It  is  a general  rule  of  evidence  that  the 
allegaUi  and  probata  must  correspond; 
that  is,  the  proof  must  at  least,  lie  suf- 
ficiently extensive  to  cover  all  the  alle- 
gations of  the  party.  Grccnl.  Ev.  § 
51 ; 3 N.  S.  636. 

ALLEG  \TION,  in  the  English  ec- 
clesiastical law  ; according  to  the  prac- 
tice of  the  prerogative  court,  the  facts 
intended  to  be  relied  on  in  support  of 
the  contested  suit  a tv  set  forth  in  the 
plea,  which  is  termed  an  allegation; 
this  is  submitted  to  the  inspection  of  the 
counsel  of  the  adverse  party,  and,  if 
it  ap]x*ar  to  them  objectionable  in  form 
or  substunco,  they  opj>o»c  the  admis- 
sion of  it.  If  the  opposition  goes  to  the 
substance  of  the  allegation,  and  is  held 
to  lie  well  founded,  the  court  rejects  it; 
by  which  mode  of  proceeding  the  suit 
is  terminated  without  going  into  any 
i proof  of  the  facts.  1 Phil.  1.  n. ; 1 Eccl. 
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Rep.  11,  n.  S.  C.  See  1 Brown’s  Civ. 
Law,  472,  3,  n. 

Allegation,  in  the  common  law,  is 
the  declaration  or  statement  of  a party 
of  what  lie  can  prove. 

Allegation,  in  the  civil  law , is  the 
citation  or  reference  to  a voucher  to 
support  a proposition.  Diet,  de  Ju- 
risp.;  Encyclopedic,  mot,  Allegation;  1 
Brown’s  Civ.  Law,  173,  n. 

Allegation  of  faculties.  When 
a suit  is  instituted  in  the  English  eccle- 
siastical courts,  in  order  to  obtain  ali- 
mony, before  it  is  allowed  an  allega- 
tion must  be  made  on  the  part  of  the 
wife,  stating  the  property  of  the  hus- 
band. This  allegation  is  called  an  al- 
ligation of  faculties.  Shelf,  on  Mar. 
& Div.  587. 

ALLECIANCE,  is  the  tic  or  liga- 
ment which  binds  the  citiz.cn  to  the 
government,  in  return  for  the  protec- 
tion which  the  government  aflbrds  him. 

2.  — It  is  natural,  acquired,  or  local. 
Nuturnl  allegiance  is  such  as  is  due 
from  all  men  liorn  within  the  United 
States;  acquired  allegiance  is  that  which 
is  due  by  a naturalized  citizen : it  has 
never  been  decided  whether  a citizen 
can,  by  expatriation,  divest  himself  ab- 
solutely of  that  character,  2 Crunch,  04 ; 
1 Peters's  C.  C.  Rep.  159;  7 Wheat. 
R.  283;  1)  Mass.  R.  401. 

3.  — It  seems,  however,  that  he  can- 
not renounce  his  allegiance  to  the 
United  States  without  the  permission  of 
the  government  to  bo  declared  bylaw. 
But  for  commercial  purposes  he  may 
acquire  the  rights  of  a citizen  of  another 
country,  ami  the  place  of  his  domicil 
determines  the  character  of  a party  as 
to  trade.  1 Kent,  Com.  71;  Com.  Rep. 
077 ; 2 Kent,  Com.  42. 

4.  — Local  allegiance  is  that  which  is 
due  from  an  alien,  while  resident  in  the 
United  States,  for  the  protection  which 
the  government  affords  him.  1 HI.  Com. 
306,  372;  Com.  Dig.  h.  t. ; Dane’s 
Ah.  Index,  h.  t. ; 1 East,  P.  C.  49 
to  57. 

ALLIANCE,  relationship,  is  the 
uni«>n  or  connexion  of  two  persons  or 
families  by  marriage,  which  is  also 
called  affinity.  This  word  is  derived 


from  the  Latin  preposition  art  and 
figure,  to  bind.  Vide  Inst.  1,  10,  G ; 
Dig.  38,  10,  4,  3;  and  Ajfinilt/. 

Alliance,  international  hue,  is  a 
contract,  treaty,  or  league,  between  two 
sovereigns  or  states,  made  to  insure 
their  safety  and  common  defence. 

2.  Alliances  made  for  warlike  pur- 
poses are  divided  in  general  into  defen- 
sive and  offensive ; in  the  former  the 
nation  only  engages  to  defend  her  ally 
in  case  he  be  attacked ; in  the  latter, 
she  unites  with  him  for  the  purpose  of 
making  an  attack,  or  jointly  waging 
the  war  against  another  nation.  .Some 
alliances  are  both  offensive  and  defen- 
sive ; and  there  seldom  is  an  offensive 
alliance  w hich  is  not  also  a defensive 
one.  Vattel,  B.  3,  c.  6,  § 79.  2 Dali. 

15. 

ALLOCATION,  Eng.  law.  An 
allowance  ujM»n  account  in  the  Exche- 
quer; or  rather,  placing  or  adding  to  a 
thing.  Encvc.  Loud. 

A L LOCATION  E FACI  END  A 
Eng.  law.  A writ  commanding  that 
an  allowance  be  made  to  an  account- 
ant, for  such  moneys  as  he  has  law- 
fully expended  in  his  office.  It  is  di- 
rected to  the  lord  treasurer  and  barons 
of  the  exchequer. 

ALLOCATUR,  practice,  is  the  nl- 
! lowancc  of  a writ ; c.  g.  when  a writ 
of  habeas  corpus  is  prayed  for,  the 
judge  directs  it  to  bo  done,  by  writing 
the  word  allowed,  and  signing  his 
name,  this  is  called  the  allocatur.  In 
the  English  courts,  this  won!  is  used  to 
indicate  the  master  or  prothonotary’s 
allowance  of  a sum  referred  for  his 
consideration,  whether  touching  costs, 
damages,  or  matter  of  account.  Lee’s 
i Did.  h.  t. 

ALLODIUM,  estates , signifies  an 
absolute  estate  of  inheritance  in  con- 
tradistinction to  n feud. 

2. — In  this  country,  the  title  to  land 
is  essentially  allodial,  and  every  tenant 
in  fis*  simple  1ms  an  absolute  and  jk.t- 
fect  title,  yet  in  technical  language  his 
estate  is  called  an  estate  in  fee  simple, 
and  the  tenure  free  and  common  socage. 
3 Kent.  Com.  390.  Vide  Cruiser,  Prel. 
Dis.  c.  1,  § 13 ; 2 Bl.  Com.  45.  For 
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the  etymology  of  tills  word  vide  3 Kent, 
Com.  398,  note. 

ALLONGE,  French  law.  When  a 
bill  of  exchange,  or  other  paper  is  too 
small  to  receive  the  endorsements 
which  are  to  be  made  on  it,  another 
piece  of  paper  is  added  to  it,  and  bears 
the  name  of  allonge.  Hard.  n.  343. 
Story  on  P.  N.,  § 121,  151  ; Story  on 
Bills,  § 204.  See  Rhlcr. 

ALLOTMENT.  Distribution  by 
lot ; partition  ; Merl.  Rep.  h.  t. 

TO  A LLOW , practice.  To  approve, 
to  grant ; as  to  allow  a writ  of  error, 
is  to  approve  of  it,  to  grant  it.  Vide 
Allmatur.  To  allow  an  amount  is  to 
approve  of  it. 

ALLOWANCETO  A PRISONER. 
By  the  insolvent  laws  of,  it  is  believed, 
all  the  states,  when  a poor  debtor  is  in 
arrest  in  a civil  suit,  the  plaintiff  is 
compelled  to  pay  an  allowance  regula- 
ted by  law,  for  his  maintenance  and 
support,  and  in  default  of  such  pay- 
ment, at  a time  required,  the  prisoner 
is  discharged.  It  is  scarcely  possible 
to  ascertain  what  sum  is  allowed  in 
each  state,  and  it  will  not,  therefore,  bo 
attempted  to  state  it ; in  the  city  and 
county  of  Philadelphia,  the  plaintiff  is 
bound  to  fiay  to  the  gaoler  one  dollar 
and  twenty-six  cents  on  the  Monday  of 
every  week.  Notice  must  be  given  to 
the  plaintiff  before  the  defendant  can  be 
discharged. 

ALLOY,  is  an  inferior  metal  used 
with  gold  and  silver  in  making  coin  or 
public  money. 

2. — The  act  of  Congress  of  2d  of 
April,  1792,  sect.  12,  directs  that  the 
standard  for  all  gold  coins  of  the  Uni- 
ted States,  shall  lie  eleven  parts  fine  to 
one  part  of  alloy;  and  sect.  13,  that 
the  standard  for  all  silver  coins  of  the 
United  States,  shall  lie  one  thousand 
four  hundred  and  eighty-five  parts  fine, 
to  one  hundred  and  seventy-nine  parts 
alloy.  1 Storv’s  L.  U.  S.  230. 

ALLUVlAll,  lielonging  to  a deluge 
or  alluvion  ; as  alluvial  soil , i.  e.  soil 
that  has  been  brought  to  other  lands  by 
means  of  floods. 

ALLUVION  is  the  additions  mnde  to 
land  by  the  washing  of  the  sea  or  river. 


2. — The  characteristic  of  alluvion  i® 
its  imperceptible  increase,  so  that  it 
cannot  be  fierceived  how  much  is 
added  in  each  moment  of  time.  What 
is  taken  from  one  side  is  usually  car- 
ried on  the  opposite  bunk ; in  cases 
where  the  change  is  so  gradual  as  not 
to  be  perceived  in  any  one  moment  of 
time,  the  proprietor  whose  bank  on  the 
river  is  increased  is  entitled  to  the  ad- 
dition. Alluvion  differs  from  avulsion, 
(q.  v.)  in  the  latter  the  change  is  sud- 
den and  perceptible.  See  2 Bl.  Com. 
202,  and  note  by  Chitty ; 1 S wifi’s 
Dig.  Ill:  Coop.  Just.  lib.  2,  t.  1; 
Angell  on  Water  Courses,  219;  3 
Mass.  R.  352 ; 1 Gill  & Johns.  R. 
249;  Schultes  on  Aq.  Rights,  116;  2 
Amor.  Law  Journ.  282,  293;  Angell 
on  Tide  Waters,  213;  Inst.  2,  1,  20; 
Dig.  41,  1,  7;  Dig.  89,2,9;  Dig.  6, 
1,  23;  41,  1,  5;  1 Bouv.  Inst,  pars  1, 
c.  1,  art.  1,  § 4,  s.  4,  p.  74. 

ALLY,  international  law,  is  a pow- 
er which  has  entered  into  an  alliunco 
with  another  power.  A citizen  or  sub- 
ject of  one  of  tho  jjowors  in  alliance  is 
sometimes  called  an  ally;  for  example, 
the  rule  which  renders  it  unlawful  for 
a citizen  of  the  United  States  to  trade 
or  curry  on  commerce  with  un  enemy, 
also  precludes  an  ally  from  similar  in- 
tercourse. 4 Rob.  Rep.  251  ; 6 Rob. 
Rep.  405 ; Dane’s  Ah.  Index,  h.  t.  2 
Dali.  15. 

ALMANAC.  A table  or  calendar, 
in  which  arc  set  down  the  revolutions 
of  the  seasons,  the  rising  and  setting  of 
the  sun,  the  phases  of  the  moon,  the 
most  remarkable  conjunctions,  positions 
and  phenomena  of  the  heavenly  bodies, 
the  month  of  the  year,  the  days  of  the 
month  and  week,  and  a variety  of  other 
matter. 

2. — The  courts  will  take  judicial 
notice  of  the  almanac,  for  example, 
whether  a certain  day  of  tho  month 
was  on  a Sunday  or  not.  Vin.  Ah.  h. 
t. ; 6 Mod.  41  ; Cro.  Eliz.  227,  pi.  12; 
12  Vin.  Ah.  Evidence  (A  b,  4.)  In 
dating  instruments,  some  scots,  tho 
Quakers,  for  example,  instead  of  writ- 
ing January,  February,  March,  &c., 
use  the  terms,  First  month,  Second 
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month,  Third  month,  &c.,  and  these  are 
equally  valid  in  such  writings.  Vide 

1 Smith’s  Laws  of  Pennsylvania,  217. 

ALLODARII,  Eng.  lau'y  are  such 

tenants  who  have  as  large  an  estate  as 
a subject  can  have.  1 Inst.  1 ; Bac. 
Ab.  Tenure,  A. 

ALMS.  In  its  mast  extensive  sense 
this  comprehends  every  species  of  re- 
lief bestowed  upon  the  poor,  and,  there- 
fore, including  all  charities,  in  a more 
limited  sense,  it  signifies  what  is  given 
by  public  authority  for  the  relief  of  the 
poor.  Shelford  on  Mortmain,  802, 
note  (x);  1 Dougl.  Election  Cas.  370; 

2 Id.  107 ; Hey  wood  on  Elections, 

268. 

ALTA  PROD1TIO,  Eng.  law. 
High  treason. 

A LTA  R A Ci  E,  eecl.  law.  Offerings 
made  on  the  altar;  all  profits  which  ac- 
crue to  the  priest  by  means  of  the  altar. 
Ayl.  Par.  til  ; 2 Cro.  510. 

TO  ALTER.  To  change.  Alter- 
ations are  made  either  in  the  contract 
itself,  or  the  instrument  which  is  evi- 
dence of  it.  The  contract  may  at  any 
time  be  altered  with  the  consent  of  the 
parties,  and  the  alteration  may  be 
either  in  writing  or  not  in  writing. 

2.  — It  is  a general  rule  that  the 
terms  of  a contract  under  seal,  cannot 
be  changed  by  a parol  agreement. 
Cook c,  500 ; 3 Black f.  R.  353  ; 4 
Bibb,  1.  But  it  has  lieen  decided  that 
an  alteration  of  a contract  by  specialty, 
made  bv  parol,  makes  it  all  parol.  2 
Watts,  451;  l Wash.  R.  170;  4 
Cowen,  504  ; 3 Harr.  & John.  438;  0 
Pick.  298;  1 East,  R.  010;  but  see  3 
S.  & R.  579. 

3.  — When  the  contract  is  in  writing, 
but  not  under  seal,  it  may  lie  varied  by 
parol,  and  the  whole  will  make  but  one 
agreement.  9 Cowen,  115;  5 N.  11. 
Rep.  90;  0 Harr.  & John.  38;  18 
John.  420 ; 1 John.  Cas.  22  ; 5 Cowen, 
500  ; Pet.  C.  C.  R.  221 ; 1 Fuirf.  414. 

4.  — When  the  contract  is  evidenced 
by  a specialty,  and  it  is  altered  by  parol, 
the  whole  will  be  considered  as  a parol 
agreement.  2 Watts,  451  ; 0 Pick. 
298.  For  alteration  of  instruments  see 
Erasure;  Interlineation.  Sec,  gene- 


rally, 7 Greenl.  70, 121,394;  15  John. 
200;  2 Pcnna.  R.  454. 

ALTERCATION.  A dispute  be- 
tween two  persons  or  more  in  which 
there  is  some  acrimony ; this  is  never 
permitted  in  court. 

ALTER  NAT.  The  name  of  a usage 
among  diplomatists  by  which  the  rank 
and  places  of  different  powers,  who 
have  the  same  rights  and  pretensions 
to  precedence  are  changed  from  time 
to  time,  cither  in  a certain  regular 
order,  or  one  determined  by  lot.  In 
drawing  up  treaties  and  conventions, 
for  example,  it  is  the  usage  of  certain 
powers  to  alternate,  both  in  the  pre- 
amble and  the  signatures,  so  that  each 
power  occupies,  in  the  copy  intended 
to  be  delivered  to  it,  the  first  nlacc. 
Wheat.  Intern.  Law,  pt.  2,  c.  3,  § 4. 

ALTERNATIVE.  The  one  or  the 
other  of  two  things.  In  contracts  a 
party  has  frequently  the  choice  to  per- 
form one  of  several  things,  ns  if  he  is 
1 m um  id  to  pay  one  hundred  dollars  or  to 
deliver  a horse,  he  has  the  alternative. 
Vide  Ejection;  OUigaiiont  Alterna- 
tive. 

ALTIUS  NON  TOLLENDI,  civil 
laWy  is  the  name  of  a servitude  due  by 
the  owner  of  a house,  by  which  he  is 
restrained  from  building  beyond  a cer- 
tain height.  Dig.  8,  2,  4,  und  1,  12, 
17,  25. 

ALTIUS  TOLLENDI,  civil  law. 

The  name  of  a servitude  which  consists 
in  the  right,  to  him  who  is  entitled  to 
it,  to  build  his  house  as  high  as  he  may 
think  proper.  In  general,  however, 
every  one  enjoys  this  privilege,  unless 
he  is  restrained  by  some  contrary  title. 

ALTO  ET  BASSO,  high  and  low. 
This  phrase  is  applied  to  an  agreement 
made  between  two  contending  parties  to 
submit  all  mutters  in  dispute,  alto  et 
basso,  to  arbitration. 

ALUMNUS,  civil  law.  A child 
which  one  has  nursed ; a foster  child. 
Dig.  40, 2,  l l. 

AMALPIIITAN  CODE.  The  name 
given  to  a collection  of  sea-laws,  com- 
piled about  the  end  of  the  eleventh  cen- 
tury, by  the  people  of  Amalphi.  It 
consists  of  the  laws  on  maritime  sub- 
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jects  which  were  or  had  boon  in  force  j 
in  countries  bordering  on  the  Mediterra- 


for  a long  time  received  as  authority  in 
those  countries. 

AMANUENSIS.  One  who  writes 
what  another  dictates.  About  the  be- 
ginning of  the  sixth  century,  the  tabel- 
lions  (q.  v.)  were  known  by  this  name. 

1 Sav.  Dr.  Rom.  Moy.  Age,  n.  10. 

AMBASSADOR,  international  late , 
is  a public  minister  sent  abroad  by 
some  sovereign  state  or  prince,  with  a 
legal  commission  and  authority  to 
transact  business  on  behalf  of  his  coun- 
try with  the  government  to  which  lie  is 
sent.  He  is  a minister  of  the  highest 
rank,  and  represents  the  person  of  his 
sovereign. 

2.  — The  United  States  have  always 
been  represented  by  ministers  plenipo- 
tentiary, never  having  sent  a person  of 
the  rank  of  an  ambassador  in  the  diplo- 
matic sense,  1 Kent’s  Com.  39,  n. 

3.  — Ambassadors,  when  acknow- 
ledged as  such,  arc  exempted  absolute-  I 
ly  from  all  allegiance,  and  from  all 
responsibility  to  the  laws.  If,  however, 
they  should  be  so  regardless  of  their 
duty,  and  of  the  object  of  their  privi- 
lege, as  to  insult  or  openly  to  attack 
the  laws  of  the  government,  their  func- 
tions may  Ik;  suspended  by  a refusal  to 
treat  with  them,  or  application  can  be 
made  to  their  own  sovereign  tor  their  ; 
recall,  or  they  may  lx?  dismissed,  and 
required  to  depart  within  a reasonable  ( 
time.  By  fiction  of  law,  an  ambassa- 
dor is  considered  as  if  he  were  out  of 
the  territory  of  the  foreign  power  ; anil 
it  is  an  implied  agreement  among  na- 
tions, that  the  ambassador,  while  he 
resides  in  the  foreign  state,  shall  be  con- 
sidered ax  a member  of  his  own  coun- 
try, and  the  government  he  represents 
has  exclusive  cognizance  of  his  con- 
duct and  control  of  his  person.  The 
attendants  of  the  ambassador  arc  at- 
tached to  his  person,  and  the  effects  in 
his  use  are  under  his  protection  and 
privilege,  and,  generally,  equally  ex- 
empt from  foreign  jurisdiction. 

4.  — Ambassadors  arc  ordinary  or 


extraordinary.  The  former  designa- 
tion is  exclusively  applied  to  those  sent 
on  permanent  missions,  the  latter  to 
those  employed  on  particular  or  extra- 
ordinary occasions,  or  residing  at  a 
foreign  court  for  an  indeterminate  pe- 
riod. Vattel,  Droit  des  Gens,  I.  4,  c. 
6,  §§  70-79. 

5. — The  act  of  Congress  of  April 
30th,  1700,  s.  25,  makes  void  any  writ 
or  process  sued  forth  or  prosecuted 
against  any  ambassador  authorised  and 
received  by  the  president  of  the  United 
States,  or  any  domestic  servant  of  such 
ambassador ; and  the  25th  section  of 
tlie  same  act  punishes  any  person  who 
shall  sue  forth  or  prosecute  such  writ  or 
process,  and  all  attorneys  and  solicitors 
proseeutingorsolicitinginsuchca.se,  and 
all  officers  executing  such  writ  or  pro- 
cess with  an  imprisonment  not  exceed- 
ing three  years,  and  a fine  at  the  discre- 
tion of  thecourt.  The  act  provides  that 
citizens  or  inhabitants  oftlu*  United  States 
who  were  indebted  when  they  went  into 
the  service  of  an  ambassador,  shall  not 
lx?  protected  ns  to  such  debt ; and  it  re- 
quires also  that  the  names  of  such  ser- 
vants shall  be  registered  in  the  office  of 
the  secretary  of  state.  The  16th  sec- 
tion imposes  the  like  punishment  on 
any  person  offering  violence  to  the  per- 
son of  an  ambassador  or  other  minis- 
ter. Vide  1 Kent,  Com.  14,  38,  182; 
Ruthcrf.  Inst.  b.  2,  c.  1);  Vatt.  b.  4,c. 
8,  s.  113;  2 Wash.  C.  C.  R.  435; 
Ayl.  Band.  245;  1 Bl.  Com.  258;  Bac. 
Ab.  h.  t, ; 2 Vin.  Ab.  286;  Grot.  lib. 
2,  c.  8,  1,  3;  l Wharf.  Dig.  382;  2 
Id.  314  ; Dig.  1.  50,  t.  7 ; Code,  I.  10, 
t.  03,  I.  4. 

AMBIDEXTER.  It  is  intended  by 
this  Latin  word  to  designate  one  who 
plays  on  both  sides ; in  a legal  sense 
it  is  taken  fora  juror  or  cmbrnccor  who 
takes  money  from  the  parties  for  giv- 
ing his  verdict.  This  is  seldom  or 
never  done  in  the  United  States. 

AMBIGUITY,  contracts , instruc- 
tion. When  an  expression  has  been 
used  in  an  instrument  of  writing  which 
may  be  understood  in  more  than  ono 
sense,  it  is  said  there  is  an  ambiguity. 

2. — There  are  two  sorts  of  umbigui- 
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tics  of  words,  ambiguitas  latcns  and 
ambiguilas  itatcns. 

0. — The  lirst  occurs  where  the  deed 
or  instrument  is  sufficiently  certain  and 
free  from  ambiguity,  but  tin:  ambiguity 
is  produced  by  something  extrinsic,  or 
some  collateral  matter  out  of  the  instru- 
ment; for  example,  if  a man  devise 
property  to  his  cousin  A B,  and  he  has 
two  cousins  of  that  name,  in  such  case 
parol  evidence  will  bo  received  to  ex- 
plain the  ambiguity. 

4. — The  second  or  patent  ambiguity 
occurs  w hen  a clause  in  a deed,  will, 
or  other  instrument,  is  so  defectively 
expressed,  that  a court  of  law,  which 
has  to  put  a construction  on  the  instru- 
ment, is  unable  to  collect  the  intention 
of  the  party.  In  such  case  evidence 
of  the  declaration  of  the  party  cannot 
be  admitted  to  explain  his  inU  ntion, 
and  the  clause  will  be  void  for  its  un- 
certainty. In  Pennsylvania  this  rule 
is  somewhat  qualified.  3 Binn.  5S7  ; 
4 Binn.  432.  Vide  generally,  Bac. 
Max.  Reg.  23;  1 Phil.  Ev.  *410  to 
420  ; 3 Stark.  Ev.  1021  ; 1 Com.  Dig. 
575;  Sugd.  Vend.  113.  The  civil 
law  on  this  subject  will  be  found  in 
Dig.  lib.  50,  t.  17,  1.  67  ; lib.  45,  t.  1, 
1.  8;  and  lib.  22,  t.  1,  1.  4. 

A MB ULATORI A VOLUNTAS,  a 
phrase  used  to  designate  that  a man 
has  the  power  to  alter  his  will  or  testa- 
ment as  long  as  he  lives. 

AMENABLE.  Responsible ; sub- 
ject to  answer  in  a court  of  justice ; 
liable  to  punishment. 

AMENDE  HONORABLE,  in  the 
6UI  English  law.  A penalty  imposed 
upon  a person  by  way  of  disgrace  or 
infamy,  as  a punishment  tor  any  of- 
fence, or  for  the  purpose  of  making 
reparation  for  any  injury  done  to  ano- 
ther, as  the  walking  into  church  in  a 
white  sheet,  with  a rope  about  the  nock, 
and  a torch  in  the  hand,  and  begging 
the  pardon  of  God  or  the  king,  or 
any  private  individual,  for  some  delin- 
quency. 

2. — A punishment  somew  hat  similar 
to  this,  and  which  borethesame  name, 
was  common  in  France ; it  was  abo- 
lished by  the  law  of  the  25tli  of  Sep-  | 


tember,  1791.  Merlin,  Rep.  dc  Jur. 
h.  t. 

3. — For  the  form  of  a sentence  of 
amende  honorable,  see  D’Aguesscau, 
OEuvres,  43c  Plaidoycr,  tom.  4,  p.  246. 

AMENDMENT,  legislation , is  an 
alteration  or  change  of  something  pro- 
posed in  a bill. 

2.  — Either  house  of  the  legislature 
has  a right  to  make  amendments ; but, 
when  so  made,  they  must  be  sanctioned 
by  the  other  house  before  they  can  be- 
come a law.  The  senate  has  no  power 
to  originate  any  money  bills , (q.  v.)  but 
muy  propose  and  make  amendments 
to  such  as  have  passed  the  house  of  re- 
presentatives. Vide  Congress ; Se- 
nate. 

3.  — The  constitution  of  the  United 
States,  art.  5,  and  the  constitutions  of 
some  of  the  states,  provide  for  their 
amendment.  The  provisions  contained 
in  the  constitution  of  the  United  States 
are  as  follows  : — “ Congress,  whenever 
two-thirds  of  both  houses  shull  deem  it 
necessary,  shall  proj>ose  amendments 
to  this  constitution,  or,  on  the  appli- 
cation of  the  legislatures  of  two-thirds 
of  the  several  states,  shall  call  a con- 
vention for  proposing  amendments, 
which,  in  either  ease,  shull  be  valid,  to 
all  intents  and  pur|>nscs,  as  part  of  this 
constitution,  w hen  ratified  by  the  legis- 
latures of  threc-lburths  of  the  several 
states,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  tin?  other 
mode  of  ratification  may  be  proposed 
by  Congress:  Provided,  that  no  amend- 
ment, which  may  be  made  prior  to  the 
year  one  thousand  eight  hundred  and 
eight,  shall,  in  any  manner,  affect  the 
first  and  fourth  clauses  in  the  ninth 
section  of  the  first  article ; and  that 
no  state,  without  its  consent,  shall  be 

( deprived  of  its  equul  suffrage  in  the 
Senate.” 

Amendment,  practice y is  the  cor- 
rection by  tin*  court  of  an  error  com- 
iTiittc'i  in  the  progress  of  a cause. 

2. — Amendments  at  common  law, 
independently  of  any  statutory  pro- 
! vision  on  the  subject,  are  in  all  cases 
in  the  discretion  of  the  court,  for  the 
furtherance  of  justice;  they  may  be 
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made  while  the  proceedings  arc  in 
paper,  that  is,  until  judgment  is  signed, 
and  during  the  term  in  which  it  is 
signed ; for  until  the  end  of  the  term 
the  proceedings  are  considered  only  in 
Jicriy  and  consequently  subject  to  the 
control  of  the  court;  2 Burr.  756;  3 
III  Com.  107 ; 1 Salk.  47  ; 2 Salk. 
666  ; 3 Salk.  31  ; Co.  Litt.  260 ; and 
even  after  judgment  is  signed,  and  up 
to  the  latest  period  of  the  action,  amend- 
ment is,  in  most  cases,  allowable  at  the 
discretion  of  the  court,  under  certain 
statutes  passed  for  allowing  amend- 
ments of  the  record ; and  in  late  times 
the  judges  have  been  much  more  liberal 
than  formerly,  in  the  exercise  of  this 
discretion. 

3. — Amendments  are,  however,  al- 
ways limited  by  duo  consideration  of 
the  rights  of  the  opposite  party ; and, 
when  by  the  amendment  he  would  lie 
prejudiced  or  exi>osed  to  unreasonable 
delay,  it  is  not  allowed.  Vide  Bac. 
Ab.  h.  t. ; Com.  Dig.  h.  t. ; Viuer’s 
Ab.  h.  t. ; 2 Arch.  Pr.  236;  Grah.  Pr. 
524 ; Steph.  PI.  97  ; 2 Sell.  Pr.  453 ; 
3 Bl.  Com.  406. 

AMENDS  is  n satisfaction  given  by 
a wrong  doer  to  the  party  injured  for 
a wrong  committed.  1 Lilly’s  Reg.  81. 

2. — Upon  being  notified  of  an  in- 
tended suit  against  them,  justices  of 
the  peace,  and  some  other  officers,  may 
make  a tender  of  amends,  and  if  the 
plaintitr  recover  no  more  than  the 
amount  tendered,  he  shall  pay  the 
costs. 

AMERCEMENT,  in  •practice . A 
pecuniary  penalty  imposed  upon  a 
person  who  is  in  miscricordiu ; as, 
for  example,  when  the  demandant  or 
plaintiff,  tenant  or  defendant  sc  re - 
trinity  or  rcccssit  in  contc/n plum  cu- 
rve. 8 Co.  68 ; Bar.  Ab.  Fines  and 
Amercements. 

2. — Formerly,  if  the  sheriff  failed  in 
obeying  the  writs,  rules,  or  orders  of 
the  court,  he  might  be  amerced ; that 
is,  a penalty  might  be  imposed  upon 
him ; but  this  practice  has  been  super- 
seded by  attachment.  In  New  Jersey 
and  Ohio,  the  sheriff  may,  by  statutory 
provision,  be  amerced  for  making  a 
Vol.  i. — 14 


return  contrary  to  the  provision  of  the 
statute.  Coate,  136,  169;  6 Halst. 
334;  3 Halst.  270,  271;  5 Halst. 
319;  1 Green,  159,  341  ; 2 Green, 
350 ; 2 South.  433  ; 1 Ham.  275 ; 
2 Ham.  503;  6 Ham.  452;  Wright, 
7 26. 

AMERCIAMENT,  or  AMERCE- 
MENT,  in  the  Kngtisk  law.  A pe- 
cuniary punishment  arbitrarily  im- 
posed by  some  lord  or  count,  in  dis- 
tinction from  a fine,  which  is  expressed 
according  to  the  statute.  Kitch.  78. — 
Amerciament  royal , when  the  amercia- 
ment is  made  by  the  sheriff,  or  any 
other  officer  of  the  king.  4.  Bl.  Com. 
372. 

AMI.  A friend  ; a prochain  ami, 
or,  as  it  is  written  in  old  works,  pro- 
choin  amy,  the  next  friend.  Vide 
Prochein  amy. 

AMICABLE  ACTION,  in  Pennsyl- 
vania praclicCy  is  an  action  entered  by 
agreement  of  parties  on  the  dockets 
of  the  courts ; when  entered,  such 
action  is  considered  as  if  it  had  been 
adversely  commenced,  and  the  defend- 
ant had  been  regularly  summoned. 
An  amicable  action  may  be  entered  by 
attorney,  independently  of  tho  pro- 
visions of  the  act  of  1806.  8 S & R. 

567. 

AMICUS  CURLE,  a fricrul  of  the 
court , in  practice.  One  w'ho  as  a 
standcr  by,  when  a judge  is  doubtful 
or  mistaken  in  a matter  of  law,  may 
inform  the  court.  2 lust.  178;  2 Vin. 
Abr.  475;  and  any  one,  ns  amicus 
curia,  may  make  an  application  to  the 
court  in  favour  of  an  infant,  though 
he  1x5  no  relation.  1 Ves.  Sen.  313. 

AMITA.  A paternal  aunt;  the 
sister  of  one’s  father.  Inst.  3,  6,  3. 

AMNESTY,  governmenty  is  an  act 
of  oblivion  of  past  offences,  granted  by 
the  government  to  those  who  have  been 
guilty  of  nny  neglect  or  crime,  usually 
upon  condition  that  they  return  to 
their  duty  within  a certain  period. 

2. — An  amnesty  is  either  express 
or  implied ; it  is  express  when  so  de- 
clared in  direct  terms;  and  it  is  im- 
plied when  a treaty  of  jieacc  is  made 
between  contending  parties.  Vide 
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Vnttel,  liv.  4,  c.  2,  § 20,  21,  22 ; En- 
cydop.  Amer.  h.  t. 

3.  — Amnesty  nnd  pardon  nrc  very 
different.  The  former  is  an  act  of  the 
sovereign  power,  the  object  of  which 
to  educe  and  to  cause  to  be  forgotten 
a crime  or  misdemeanor ; the  latter 
is  an  act  of  the  same  authority,  which 
exempts  the  individual  on  whom  it  is 
bestowed  front  the  punishment  the  law 
inflicts  tor  the  crime  he  has  committed. 
7 Pet.  160.  Amnesty  is  the  abolition 
and  forgetfulness  of  the  oflence;  par- 
don is  pity  and  forgiveness.  A panlon 
is  given  to  one  who  is  certainly  guilty, 
or  has  been  convicted  ; amnesty  to 
those  who  may  have  been  so. 

4.  — Their  effects  arc  also  different. 
That  of  pardon  is  the  remission  of  the 
whole  or  a part  of  the  punishment 
awarded  by  the  law;  the  conviction 
remaining  unaffected  when  only  a 
partial  panlon  is  granted  : an  amnesty, 
on  the  contrary,  has  the  effect  of  de- 
stroying the  criminal  act,  so  that  it  is 
as  if  it  hod  not  been  committed,  as  far 
as  the  public  interests  are  concerned. 

5.  — Their  application  also  differs. 
Panlon  is  always  given  to  individuals, 
and  after  judgment : amnesty  may  I*4 
grant'd  citlicr  before  judgment  or  af- 
terwards, and  it  is  in  general  given  to 
whole  classes  of  criminals  or  supposed 
criminals,  for  the  purpose  of  restoring 
tranquillity  in  the  state.  But  some- 
tinus  amnesties  are  limited,  and  cer- 
tain classes  are  excluded  from  their 
operation. 

AMORTIZATION,  contracts,  in  the 
English  law.  An  alienation  of  lands 
or  tenements  in  mortmain,  2 stnt.  Ed.  1. 

2. — The  reduction  of  the  proj>erty 
of  lands  or  tenements  to  mortmain,  in 
the  feudal  customs. 

AMORTISE,  in  contracts:  to  alien 
lands  in  mortmain. 

AMOTION,  in  corporations  and 
companies,  is  the  act  of  removing  an 
officer  from  his  office;  it  differs  from 
disfranchisement,  which  is  applicable 
to  members , as  such.  Willc.  on  Corp. 
n.  708.  The  power  of  amotion  is  in- 
cident to  a corporation.  2 Str.  810; 
1 Burr.  539. 


2. — In  Rex  v.  Richardson,  Lord 
Mansfield  specified  three  sorts  of  of- 
fences for  which  an  officer  might  he 
discharged;  first,  such  ns  have  no  im- 
mediate relation  to  the  office,  but  arc 
in  tliemselves  of  so  infamous  a nature, 
ns  to  render  tlie  offender  unfit  to  exe- 
cute any  public  franchise;  secondly, 
such  ns  ore  only  against  his  oath,  and 
the  duty  of  his  office  ns  a corporator, 
nnd  amount  to  breaches  of  the  tacit 
condition  annexed  to  his  office;  thirdly, 
the  third  oflence  is  of  a mixed  nature ; 
as  being  an  offence  not  only  against 
the  duty  of  his  office,  but  also  a mat- 
ter indictable  at  common  law.  2 Binn. 
R.  448.  And  Lord  Mansfield  con- 
sidered the  law  as  settled,  that  though 
a corporation  has  express  power  of 
amotion,  yet  for  the  first  sort  of  of- 
fences there  must  lie  a previous  in- 
dictment and  conviction ; nnd  that 
there  was  no  authority  since  Bngg’s 
Case,  1 1 Rep.  99,  which  says  that  the 
power  of  trial  ns  well  ns  of  amotion, 
for  the  second  offence,  is  not  incident 
to  every  corporation.  lie  also  ob- 
served : “ We  think  that  from  tire 
reason  of  the  thing,  from  the  nature 
of  the  corporation,  and  for  the  sake  of 
order  nnd  good  government,  this  power 
is  incident  ns  much  as  the  power  of 
making  by-laws.”  Doug.  149. 

Sec  generally,  Wilcock  on  Mun. 
Corp.  268  ; 6 Conn.  Rep.  532  ; 6 Mass. 
R 462 ; Ang.  & Am.  on  Corpor.  236. 

A motion,  tort.  An  amotion  of  pos- 
session  from  an  estate  is  an  ouster 
which  happens  by  a species  of  dis- 
seisin or  turning  out  of  the  legal  pro- 
prietor before  his  estate  is  determined. 
3 HI.  Com.  198,  1 99.  Amotion  is  also 
applied  to  personal  chattels  w liere  they 
are  taken  unlawfully  out  of  the  pos- 
session of  the  owner,  or  of  one  who 
has  a special  property  in  them. 

AMPLIATION,  civil  Imp.  A de- 
ferring of  judgment  until  the  cause  is 
further  examined.  In  this  case,  the 
judges  pronounced  the  word  ampfius, 
or  by  w riting  the  letters  N.  L.  for  non 
liquet,  signifying  that  the  cause  wtis 
not  clear,  in  practice,  it  is  usual  in 
the  courts,  when  time  is  taken  to  form 
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a judgment,  to  enter  a curia  advise rc 
vult ; cur.  a/lv.  vull,  (q.  v.) 

Ampliation,  French  laic.  It  signi- 
fies the  giving  a duplicate  of  an  acquit- 
tance or  other  instrument,  in  order  that 
it  may  be  produced  in  different  places. 

The  copies  which  notaries  make  out 
of  acts  passed  before  them,  and  which 
arc  delivered  to  the  parties,  are  also 
called  ampliations.  Diet,  dc  Jur.  h.  L 

AMY  or  ami , a French  word,  signi- 
fying frietul.  Frocluin  amy , (q.  v.) 
the  next  friend.  Alien  amy,  a fo- 
reigner, citizen  or  subject  to  some 
friendly  power  or  prince. 

AN,  JOUR,  ET  WASTE.  See 
Year , day , and  waste. 

ANALOGY,  construction,  is  the  si- 
militude of  relations  which  exist  be- 


tween things  compared ; it  is  the  induc- 
tion made  from  a known  fact. 

2.  — To  reason  analogically  is  to 
draw  conclusions  bused  on  this  simili- 
tude of  relations,  on  the  resemblance, 
on  the  connexion  which  is  perceived 
between  the  objects  compared,  “ It  is 
this  guide,”  says  Toullier,  “ which  leads 
the  lawgiver,  like  other  men,  without 
his  observing  it.  It  is  analogy  w hich 
induces  us  with  reason  to  suppose  that, 
following  the  example  of  the  Creator 
of  the  universe,  the  lawgiver  has  esta-  j 
Wished  general  and  uniform  laws,  I 
which  it  is  unnecessary  to  repeat  in  all  j 
analogous  cases.”  Dr.  Civ.  Fr.  liv.  3, 
t.  1,  c.  1.  Vide  Ang.  on  Adv.  Enjoy ni. 
30,  31 ; Hale's  Com.  Law*,  141. 

3.  — Analogy  has  been  declared  to 
be  an  argument  or  guide  in  forming 
legal  judgments,  and  is  very  commonly 
a ground  of  such  judgments.  7 Barn. 
& Cres.  168 ; 3 Bing.  R.  205;  8 Bing. 
R.  557,  563;  3 Atk.  313;  1 Eden's 
R.  212  ; 1 W.  Bl.  151 ; 0 Ves.  jr.  675, 
676;  3 Swunst.  R.  561;  1 Turn.  & 
R.  103,  338;  1 R.  & M.  352,  475,  ! 
477  ; 4 Burr.  R.  1962,  2022,  2068;  4 
T.  R.  501  ; 4 Barn.  & Cr.  855;  7 
Dowl.  & Rv.  251 ; Cos.  t.  Tulb.  140; 

3 P.  W ms.  391 ; 3 Bro.  C.  C.  630,  n. 

ANATHEMA,  cccl.  late,  is  a pun-  j 
ishmont  by  which  a person  is  separated  I 
from  the  body  of  the  church,  and  for- 
bidden  all  intercourse  with  the  faithful : j 


it  differs  from  excommunication,  which 
simply  forbids  the  person  excommuni- 
cated from  going  into  the  church  and 
communicating  with  the  ihithful. 

ANATOCISM,  in  the  civil  lair,  is 
usury,  which  consists  in  taking  interest 
on  interest,  or  receiving  compound  in- 
terest. This  is  forbidden.  Code,  lib. 
4.  t.  32,  1.  30. 

2. — Courts  of  equity  have  considered 
contracts  for  compounding  interest  ille- 
gal and  within  the  statute  of  usury. 
Cas.  t.  Talbot,  40;  et  vide  Com.  Rep. 
340;  Mass.  247  ; 1 Ch.  Cas.  120;  2 
Ch.  Cas.  35.  And  contra  1 Vei  n.  190. 
But  when  the  interest  has  once  uc- 
crued,  and  a balance  has  been  settled 
between  the  parties,  they  may  lawfully 
agree  to  turn  such  interest  into  princi- 
pal, so  as  to  carry  interest  in  fuiuro. 
Com.  on  Usury,  ch.  2,  s.  14,  p.  146  et 
scq. 

ANCESTOR,  descents,  one  who  has 
preceded  another  in  a direct  lino  of  de- 
scent ; an  ascendant.  It  differs  from 
the  word  predecessor,  for  ancestor  is 
applied  to  natural  jiersons,  while  prede- 
cessor refers  to  a body  corporate.  Vide 
2 Black.  Com.  209;  Bac.  Ab.  h.  t. ; 1 
Ayl.  Pond.  58. 

ANCESTREL.  What  relates  to  or 
has  been  done  by  one’s  ancestors,  as 
homage  ancestral,  and  the  like. 

ANCHOR.  A measure  containing 
ten  gallons.  Lex  Mercatoria. 

ANCHORAGE,  mcr.  law.  A toll 
paid  for  every  anchor  cast  from  a ship 
into  a river,  and  sometimes  a toll  bear- 
ing this  name  is  paid,  although  there 
he  no  anchor  cast.  This  toll  is  said  to 
lx*  incident  in  almost  every  port.  1 
1 Win.  Bl.  413;  2 Chit.  Com.  Law, 
16. 

ANCIENT.  Something  old,  which 
by  age  alone  has  acquired  sonic  force; 
ns  ancient  lights,  ancient  w ritings. 

A nci k nt  dkmbsnk,  Engl,  law,  are 
those  lands  which  either  were  reserved 
to  tlie  crown  at  the  original  distribution 
of  landed  property,  or  such  as  came  fo 
it  u (forwards,  by  forfeiture  or  other 
means.  1 Salk.  57  ; Hob.  88;  4 Inst. 
264  ; 1 Bl.  Com.  280  ; Bac.  Ab.  h.  t. ; 
F.  N.  B.  14. 
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Ancient  LIGHTS)  estates , are  win- 
dows which  have  been  opened  lor 
twenty  years,  and  enjoyed  without  mo- 
lestation by  the  owner  of  the  house.  5 
III  i*.  iV  .1'  >1  in . ITT;  12  Mass.  R.  157, 
220. 

2.  — It  is  proposed  to  consider,  1, 
How  the  right  of  ancient  light  is  gained. 
2,  What  amounts  to  interruption  of  an 
ancient  light.  3,  The  remedy  for  ob- 
structing an  ancient  light. 

3.  — § 1.  How  the  right  of  opening 
or  keeping  a window  open  is  gained. 
1.  By  grant.  2.  By  lapse  of  time. 
Formerly  it  wfns  holden  that  a party 
could  not  maintain  an  action  lor  a nui- 
sance to  an  ancient  light,  unless  he  had 
gained  a right  to  the  window  by  pre- 
scription. 1 Leon.  188;  Cro.  Eliz. 
118.  But  the  modern  doctrine  is,  that 
upon  proof  of  an  adverse  enjoyment  of 
lights  for  twenty  years  or  upwards,  un- 
explained, a jury  may  be  directed  to 
presume  a right  by  grant,  or  otherwise, 

2 Saund.  175,  a;  12  Mass.  159;  1 
Rsp.  R.  148.  See  also  1 Bos.  & Pull. 
400;  3 East,  299;  Phil.  Ev.  128;  11 
East,  372  ; Rsp.  Dig.  630.  But  if  the 
window  was  opened  during  tlie  seisin 
of  a mere  tenant  for  life,  or  a tenancy 
for  years,  and  the  owner  in  fee  did  not 
acquiesce  in,  or  know  of,  the  use  of  the 
light,  he  u'ould  not  be  bound.  1 1 East, 
372  ; 3 Camp.  444  ; 4 Camp.  616.  If 
the  owner  of  a close  builds  a house 
upon  one  half  of  it,  with  a window' 
lighted  from -the  other  half,  he  cannot 
obstruct  lights  on  the  premise's  granted 
by  him ; and  in  such  case  no  lapse  of 
time  is  necessary  to  confirm  the  gran- 
tee’s right  to  enjoy  them.  1 Vent. 
237,  289;  1 Lev.  122;  1 Kob.  553; 
Sid.  167,  227;  L-  Ravm.  87;  6 Mod.  I 
116;  l Price,  27;  12  Mass.  159;  Rep. 
24;  2 Saund.  Il  l,  n.  4;  Hamm.  N. 
P.  202;  Selw.  N.  P.  1090;  Com.  Dig. 
Action  on  the  case  for  a Nuisance,  A. 
Where  a building  has  been  used  twenty 
years  to  one  purpose,  (as  a mail 
house,!  and  it  is  converted  to  another, 
(as  a dwelling-house,)  it  is  entitled  in 
its  new  state  only  to  the  same  degn*c 
of  light  which  was  necessary  in  its 
former  state.  1 Campb.  322 ; and  see 


3 Campb.  80.  It  has  been  justly  re- 
marked, that  the  English  doctrine  as  to 
ancient  lights  can  hardly  be  regarded 
as  applicable  to  narrow  lots  in  the  new 
and  growing  cities  of  this  country;  for 
the  effect  of  the  rule  would  be  greatly 
to  impair  the  value  of  vacant  lots,  or 
those  having  low  buildings  upon  them, 
in  the  neighbourhood  of  other  buildings 
more  than  twenty  years  old.  3 Kent, 
Com.  446,  n. 

4.  — § 2.  What  amounts  to  an  inter- 
ruption of  an  ancient  light.  Where  a 
window  lias  been  completely  blocked 
up  for  twenty  years,  it  loses  its  privi- 
lege. 3 Camp.  514.  An  abandonment 
of  the  right  hv  express  agreement,  or 
by  nets  from  which  an  abandonment 
may  lx;  inferred,  Will  deprive  the  party 
having  such  ancient  light  of  his  right 
to  it.  The  building  of  a blank  wall 
where  the  lights  formerly  existed, 
would  have  that  e ffect.  3 B.  & Cr. 
332.  See  Ad.  & Ell.  825. 

5.  — § 3.  Of  the  remedy  for  inter- 
rupting an  ancient  light.  1.  An  action 
on  the  case  will  lie  against  a person 
who  obstructs  an  ancient  light.  9 (X 
58;  2 Rolle’s  Abr.  140,  I.  Nusnns,  G. 
10.  And  see  Bac.  Ah.  Actions  on  the 
Case,  (D;)  Garth.  154;  Comb.  481; 
6 Mod.  116. 

6.  — 2.  Total  deprivation  of  light  is 

n«>t  necessary  to  sustain  this  action, 
and  if  the  party  cannot  enjoy  the  light 
in  so  free  and  nmplc  a manner  as  he 
did  before,  he  may  sustain  the  action, 
but  there  slum  Id  some  sensible  dimi- 
nution of  the  light  and  air,  4 Esp.  R. 
69.  3.  The  building  a wall  which 

merely  obstructs  the  sight,  is  not  ac- 
tionable, 9 Co.  58,  b ; 1 Mod.  55. 

7.  — 4.  Nor  is  the  opening  windows 
and  destroying  the  privacy  of  the  ad- 
joining property ; hut  such  new  window 
may  bo  immediately  obstructed  to  pre- 
vent n right  to  it  being  acquired  by 
twenty  years  use.  3 Campb.  82. 

8. -5.  When  tho  right  is  clearly 
established,  courts  of  equity  will  grant 
an  injunction  to  restrain  a pnrty  from 
building  so  near  the  plaintiff’s  house  ns 
to  darken  bis  windows.  2 Vem.  646  ; 
2 Bro.  C.  C.  65  ; 16  Ves.  338 ; Eden 
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on  Inj.  268,  9;  1 Story  on  Eq.  § 
926  ; 1 Smith’s  Chan.  Pr.  593 ; 4 Simm. 
559;  2 Russ. R.  121.  Sec  Injunction; 
Plan. 

Sec  generally  on  this  subject,  1 Nels. 
Abr.  50,  7 ; 10  Via.  Abr.  26 ; 1 Leigh’s 
N.  P.  C.  6,  s.  8,  p.  558 ; 12  E.  C.  L. 
R.  218;  24  Id.  491  ; 21  Id.  373 ; 1 Id. 
161  ; 10  Id.  99 ; 28  Id.  143;  23  Am. 
Jur.  46  to  64 ; 3 Kent,  Com.  440,  2nd 
cd.;  7 Wheat.  R.  109;  19  Wend.  R. 
309;  Math,  on  Pres.  318  to  323  ; 2 
Watts,  331  ; 9 Bing.  305;  1 Chit.  Pr. 
206,  208. 

Ancient  writings,  evidence.  Deeds, 
wills,  and  other  writings  more  than 
thirty  years  old,  arc  considered  an- 
cient writings.  They  may  in  general 
be  read  in  evidence,  without  any  other 
roof  of  their  execution  than  that  they 
ave  been  in  the  possession  of  those 
claiming  rights  under  them.  Tr.  per 
Pais,  370  ; 7 East,  R.  279 ; 4 Esp.  R. 

1 ; 9 Vcs.  Jr.  5 ; 3 John.  R.  292 ; 1 
Esp.  R.  275;  5 T.  R.  259;  2 T.  R. 
400  ; 2 Day’s  R.  280.  But  in  the  case 
of  deeds  possession  must  have  accom- 
panied them.  Plowd.  6,7.  See  Math. 
Pres.  271,  n.  (2.) 

ANCIENTLY,  in  the  English  law , 
a term  for  eldership  or  seniority  used 
in  the  statute  of  Ireland,  14  lien.  8. 

ANCIENTS,  in  the  English  law. 
A term  for  gentlemen  in  the  Inns  of 
Courts  who  are  of  a certain  standing. 
In  the  Middle  Temple  all  who  have 
passed  their  readings  are  termed  an- 
cients. In  Gray’s  Inn,  the  ancients  j 
arc  the  oldest  barristers;  besides  which 
the  society  consists  of  benchers,  barris-  \ 
tera  and  students.  In  the  Inns  of 
Chancery,  it  consists  of  ancients,  and 
students  or  clerks. 

ANCILLARY,  that  which  is  sub- 
ordinate on,  or  is  subordinate  to,  some 
other  decision.  Encyc.  Loud. 
ANDROLEPSY*  ii  tho  taking  l»y 

one  nation  of  the  citizens  or  subjects  of  j 
another,  in  order  to  compel  the  latter  | 
to  do  justice  to  the  former,  Wolff.  § 1 

1104. 

ANGEL.  An  ancient  English  coin 
of  the  value  of  ten  shillings  sterling.  I 
Jac.  L.  D.  h.  t. 


| ANIENS.  In  some  of  our  law  books 
signifies  void,  of  no  force.  F.  N.  B.  2 1 4. 

A N I M A L,  property.  A name  given 
I to  every  animated  being  provided  with 
digestive  organs.  In  law  it  signifies 
all  animals  except  those  of  the  human 
species. 

2.  — Animals  have  the  power  of  loco- 
, motion,  or  they  are  deprived  of  that 

faculty.  Those  which  possess  the  loco- 
motive power,  are  distinguished  into 
such  as  arc  domUce,  and  such  as  arc 
few  natures. 

3.  — It  is  laid  down,  that  in  tamo 
or  domestic  animals,  such  as  horses, 
kinc,  sheep,  poultry,  uud  tho  like, 
a man  may  have  an  absolute  pro- 

I perty,  because  they  continue  perpetual- 
ly in  his  possession  and  occupation, 
and  will  not  stray  from  his  house  and 
person  unless  by  accident  or  fraudu- 
lent enticement,  in  either  of  which 
cases  the  owner  does  not  lose  his  pro- 
perty. 2 Bl.  Com.  399;  2 Mod.  319. 

4.  — But  in  animals  fere  natures , a 
1 man  can  huve  no  absolute  property,  his 

property  in  them  is  qualified ; they  lie- 
long  to  him  only  while  they  continue  in 
his  keeping  or  actual  possession ; for  if 
, at  any  time  they  regain  their  natural 
liberty,  his  projierty  instantly  ceases, 
unless  they  have  animum  reverteneliy 
I which  is  only  to  be  known  by  their 
! usual  habit  of  returning.  2 Bl.  Com. 
396 ; 3 Binn.  546 ; Bro.  Ah.  Propcrtie, 
37 ; Com.  Dig.  Bient,  (F) ; 7 Co.  17 
b;  1 Ch.  Pr.  87;  Inst.  2,  1,  15. 

5. — -The  owner  of  a mischievous  ani- 
mal, known  to  him  to  have  this  vice, 
is  responsible,  when  he  permits  him  to 
go  at  large  and  do  mischief,  lor  tho 
damages  he  may  occasion,  2 Esp.  Cos. 
482;  4 Cnmpb.  198;  1 Starkie’s  Cos. 
285;  1 Holt,  (317;  2 Str.  1264;  Lord 
Raym.  110;  B.  N.  P.  77;  1 B.  & A. 
620;  2 C.  M.  & R.  496;  5 C.  & P. 
1 ; S.  C.  24  E.  C.  L.  R.  187.  This 
principle  agrees  with  the  civil  law. 
Domat,  Lois  Civ.  liv.  2,  t.  8,  s.  2. 
And  any  person  may  justify  the  killing 
of  such  lerocious  animals,  9 Johns. 

298 1 to  Johns.  965;  19  912* 

The  owner  of  such  an  animal  may  bo 
indicted  for  a common  nuisance,  1 
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Russ.  Ch.  Cr.  Law,  643 ; Bum’s  Just., 
Nuisance,  1. 

6. — In  Louisiana,  the  owner  of  an 
animal  is  answerable  for  the  damage 
he  has  caused ; hut  if  the  animal  had 
been  lost,  or  had  strayed  more  than  a 
day,  he  may  discharge  himself  from 
tins  responsibility,  by  abandoning  him 
to  the  person  who  has  sustained  tiie 
injury;  except  where  the  master  has 
turned  loose  a dangerous  or  noxious 
animal ; for  then  he  must  pay  all  the 
harm  done,  without  being  allowed  to 
make  the  abandonment.  Civ.  Code, 
art.  2301. 

Animals  or  a rase  nature,  are 
such  animals,  which  though  they  may 
be  reclaimed,  are  not  such  that  at  com- 
mon law  a larceny  may  be  committed 
of  them,  by  reason  of  the  baseness  of 
their  nature.  Some  animals  which  are 
now  usually  tamed  come  within  this 
class,  us  dogs  and  cats;  and  others 
which,  though  wild  by  nature,  and 
oftener  reclaimed  by  art  and  industry, 
clearly  fall  within  the  same  rule ; as, 
bears,  foxes,  apes,  monkeys,  polecats, 
ferrets,  and  the  like,  3 Inst.  109;  1 Hale, 
1’.  C.  511,  512;  1 Hawk.  1\  C.  33,  s. 
36  ; 1 Bl.  Com.  230;  2 Last,  P.  C.  014. 

ANIMUS,  the  intent,  the  mind  with 
which  a thing  is  done,  us  animus  con- 
ccllandi,  the  intention  of  cancelling; 
animus  furandi,  the  intention  of  steal- 
ing ; animus  manendi,  the  intention  of 
remaining ; animus  morandi,  the  inten- 
tion or  pur|K.»sc  of  delaying.  Contracts 
uru  valid,  when  legal  in  other  respects, 
when  the  parties  intended  to  hind  them- 
selves, but  when  such  an  intention  was 
absent,  they  are  not  biuding. 

2. — Whether  the  act  of  a man,  when 
in  apjieurnnco  criminal,  is  so  or  not, 
depends  ujK>n  the  intention  with  which 
it  was  done.  Vide  Intention. 

Animus  furandi,  crim.  law,  an  in- 
tention to  steal.  In  order  to  constitute 
larceny,  (q.  v.)  the  thief  must  take  the 
property  unimo  furandi,  but  this  is  ex- 
pressed in  the  definition  of  larceny  by 
the  word  felonious,  3 Inst.  107;  Hale, 
503 ; 4 Bl.  Coin.  229.  Vide  2 Russ, 
on  Cr.  90;  2 Tyler’s  R.  272.  When 
the  taking  of  property  is  luwful,  al- 


though it  may  allcrwards  be  converted, 
animo furandi,  to  the  taker’s  use,  it  is 
not  larceny,  3 Inst.  108;  Bac.  Ab. 
Felony,  (C) ; 14  Johns.  R.  294 ; Ry. 
& Mood.  C.  C.  100;  lb.  137;  Prin.  of 
Pen.  Law,  ch-  22,  § 3,  p.  279,  281. 

Animus  manendi.  The  intention 
of  remaining.  To  acquire  a domicil,  the 
party  must  not  only  be  fixed  and  have 
his  ubode  in  one  place,  but  tliere  must 
be  an  intention  of  remaining  there,  for 
without  such  intention  no  new  domicil 
can  be  gained,  and  the  old  will  not  bo 
lost.  See  JJomicil. 

Animus  revehtkndi,  an  intention 
of  returning.  A man  retains  his  domi- 
cil, if  lie  leaves  it  animo  revertendi,  3 
Rawle,  R.  312;  1 Ashm.  R.  120;  Post. 
97  ; 4 Bl.  Com.  225 ; 2 Russ,  on  Cr. 
18;  Pop.  42,  52;  4 Co.  40. 

ANN,  or  more  properly  An.  This 
is  a French  word  used  by  some  of  our 
old  law  writers.  It  signifies  year. 
Vide  Com.  Dig.  h.  t. 

ANNATES,  cccl.  law.  First  fruits 
paid  out  of  spiritual  benefices  to  the 
popc,l)oing  the  valucofonc  year’s  profit. 

ANNEXATION,  property , is  the 
union  of  one  thing  to  another. 

2.  — In  the  law  relating  to  fixtures, 
(q.  v.)  annexation  is  actual  or  con- 
structive. By  actual  annexation  is  un- 
derstood every  movement  by  which  a 
chattel  can  lie  joined  or  united  to  the 
freehold.  By  constructive  annexation 
is  understood  the  union  of  such  things 
as  have  been  hoklcn  parcel  of  the  realty, 
but  which  are  not  actually  annexed, 
fixed,  or  fastened  to  the  freehold ; for 
example,  deeds,  or  chattels,  which  re- 
late to  the  title  of  the  “ inheritance.” 
Shcp.  Touch.  409.  Vide  Amos  & 
For.  on  Fixtures,  2. 

3.  — This  term  has  been  applied  to 
the  union  of  one  country  to  another ; as 
Texas  was  annexed  to  the  United 
States  by  the  joint  resolution  of  Con- 
gress of  March  1,  1845.  See  Te.ras, 

ANNI  NU BILLS,  the  age  a girl 
becomes  by  law  fit  for  marriage,  which 
is  twelve. 

ANNIEN  FED,  from  the  French 
ancanlir ; abrogated  or  made  null. 
Lilt.  sect.  741. 
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ANNO  DOMINI,  in  the  year  of  our 
Lord,  abbreviated  A.  D.;  tbc  computa- 
tion of  time  from  t he  incarnation  of  our 
Saviour,  which  is  used  ns  the  date  of 
all  public  deeds  in  the  United  States 
and  Christian  countries,  on  winch  ac- 
count it  is  called  the  “ vulgar  mra.” 

AN  NON  AC  CIVILES,  civil  law. 

A species  of  rent  issuing  out  of  certain 
lands,  which  were  paid  to  some  monas- 
teries. 

ANNOTATION,  civil  law.  It  was 
the  designation  of  a place  of  deporta- 
tion, Dig.  32,  1,  8,  or  the  summoning 
of  an  absentee.  Dig.  lib.  5. 

2. — In  another  sense  annotations 
were  the  answers  of  the  prince  to  ques- 
tions put  to  him  by  private  jjersons 
respecting  some  doubtful  point  of  law. 
See  Rescript. 

ANNUAL  PENSION.  Annual 
rent , in  the  Scotch  law,  a yearly  profit 
due  to  a creditor  by  way  of  interest 
for  a given  sum  of  money.  Right  of 
annual  rent , the  original  right  of  bur- 
dening land  with  yearly  payment  lor 
the  payment  of  money. 

ANNUITY,  in  contracts.  An  an- 
nuity is  a yearly  sum  of  money  grant- 
ed by  one  party  to  another  in  fee  for 
life  or  years,  charging  the  person  of  the 
grantor  only.  Co.  Litt.  141  ; 1 Lilly’s  j 
Reg.  89  ; 2 111.  Com.  40 ; 5 M.  R.  312. 

2.  — In  a less  technical  sense,  how- 
ever, when  the  money  is  chargeable  on 
land  and  on  the  person,  it  is  generally 
called  un  annuity.  Doct.  and  Stud. 
Dial.  2,  230 ; Roll.  Ab.  220.  See  10 
Watts,  127. 

3.  — An  annuity  is  different  from  a 
rent  charge,  with  which  it  is  frequent- 
ly confounded,  in  this ; a rent  charge 
is  a burden  imposed  upon  and  issuing 
out  of  lands , whereas  an  annuity  is 
chargeable  only  upon  the  person,  of  the 
grantee.  Bac.  Abr.  Annuity,  A.  See 
for  many  regulations  in  England  relat- 
ing to  annuities,  the stat.  17  Geo.  3,c.  20. 

3.  — An  annuity  may  be  created  by 
contract,  or  by  will. 

4.  — The  first  payment  of  an  annuity 
is  to  be  made  at  the  time  appointed  in 
the  instrument  creating  it.  In  cases 
where  a testator  directs  the  annuity  to 


be  paid  at  the  end  of  the  first  quarter* 
or  other  period  before  the  expiration  of 
the  first  year  after  his  death,  it  is  then 
due ; but  in  fact  it  is  not  payable  by 
the  executor  till  the  end  of  the  year  ; 3 
Mad.  Ch.  R.  167.  When  the  time  is 
not  appointed,  as  frequently  happens  in 
wills,  the  following  distinction  is  pre- 
sumed to  exist.  If  the  bequest  be 
merely  in  the  form  of  an  annuity,  as  a 
gift  to  a man  of  “an  annuity  of  one 
hundred  dollars  for  life,”  the  first  pay- 
ment will  be  due  at  the  end  of  the  year 
after  the  testator’s  death.  But  if  the 
disposition  be  of  a sum  of  money,  and 
the  interest  to  be  given  as  an  annuity 
to  the  same  man  for  life,  the  first  pay- 
ment will  not  accrue  before  the  expira- 
tion of  the  second  year  after  the  testa- 
tor’s death.  This  distinction,  though 
stated  from  the  bench,  does  not  appear 
to  have  been  sanctioned  by  express  de- 
cision. 7 Vob.  06,  !>7. 

5.  — The  Civil  Code  of  Louisiana 
makes  the  following  provisions  in  rela- 
tion to  annuities,  namely.  The  con- 
tract of  annuity  is  that  by  W'hich  one 
party  delivers  to  another  a sum  of  mo- 
ney, and  agrees  not  to  reclaim  it,  so 
long  as  the  receiver  pays  the  rent 
agreed  upon,  art.  2764. 

6.  — This  annuity  may  be  perpetual 
or  for  life,  art.  2765. 

7.  — -The  amount  of  the  annuity  for 
life  can  in  no  case  exceed  the  double 
of  the  conventional  interest.  The 
amount  of  the  perpetual  annuity  can- 

, not  exceed  the  double  of  tlie  conven- 
tional interest,  art.  2766. 

8.  — Constituted  annuity  is  essential- 
ly redeemable,  art.  2767. 

9.  — The  debtor  of  u constituted  an- 
nuity may  be  compelled  to  rcdi'om  the 
same:  1,  If  he  ceases  fulfilling  his  ob- 
ligations during  three  years  : 2,  If  he 
does  not  give  the  lender  the  securities 

j promised  by  the  contract,  art.  2768. 

10.  If  the  debtor  should  fail,  or  lx; 
in  a state  of  insolvency,  the  capital  of 
the  constituted  annuity  l>ccomcs  exigi- 
ble, but  only  up  to  tin;  amount  at  which 
it  is  rated,  according  to  the  order  of  con- 
tribution amongst  the  creditors,  art. 
2769. 
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11.  — A similar  rule  to  that  contained 
in  the  last  article  has  been  adopted  in 
England.  See  stat.  0 Geo.  4,  c.  10,  s. 
54  and  108;  note  to  Ex  parte  James, 
5 Ves.  708,  1 Sup.  to  Ves.  Jr.  431  ; 
note  to  Franks  v.  Cooper,  4 Ves.  763 ; 
1 Supp.  to  Ves.  Jr.  308.  The  debtor, 
continues  the  Code,  may  be  comj)elled 
by  his  security  to  redeem  the  annuity 
within  the  time  which  has  been  fixed 
in  the  contract,  if  any  time  has  lieen 
fixed,  or  after  ten  years  if  no  mention 
be  made  of  the  time  in  the  act,  art. 
2770. 

12.  — The  interest  of  the  sums  lent, 
and  the  arrears  of  constituted  and  life 
annuity,  cannot  bear  interest  but  from 
the  day  a judicial  demand  of  the  same 
has  been  made  by  the  creditor,  and 
when  the  interest  is  due  for  at  least  one 
whole  year.  The  parties  may  only 
agree  that  the  same  shall  not  be  re- 
deemed prior  to  a time  which  cannot 
exceed  ten  years,  or  without  having 
warned  the  creditor  a time  before, 
which  they  shall  limit.  Art.  2771. 

See  generally,  Vin.  Abr.  Annuity  ; 
Bac.  Abr.  Annuity  and  Rent ; Com. 
Dig.  Annuity , 8 Com.  Dig.  909;  Doct. 
PJac.  84 ; 1 Hop.  on  I*og.  588 ; Diet, 
do  Jurisp.  aux  mots  Rentes  viageres, 
Tontine.  1 Harr.  Dig.  h.  t. 

ANNUM  DIEM  ET  VASTUM, 
English  law , is  the  title  which  the  king 
acquires  in  land,  when  a party,  who 
held  not  of  the  king,  is  attainted  of  fe- 
lony. He  acquires  the  power  not  only 
to  take  the  profits  for  a year,  but  to 
waste  and  demolish  houses,  and  to  ex- 
tirpate woods  and  trees. 

2. — This  is  but  u chattel  interest. 

ANONYMOUS.  Without  name. 
This  word  is  applied  to  9uch  hooks, 
letters  or  papers,  which  arc  published 
without  the  author's  name.  No  man 
is  bound  to  publish  his  name  in  con- 
nexion with  a book  or  paper  he  has 
published ; but  if  the  publication  is  li- 
bellous, he  is  equally  responsible  as  if 
his  name  were  published. 

ANSWER,  pleading  in  equity , is  a 
defence  in  writing  made  by  a defend- 
ant, to  the  charges  contained  in  a bill 
or  information,  filed  in  a court  of  equity 


by  the  plaintiff  against  him.  The  word 
answer  involves  iui  ambiguity , it  is 
one  thing  when  it  simply  replies  to  a 
question,  another  when  it  meets  a 
charge  ; the  answer  in  equity  includes 
both  senses,  and  may  be  divided  into 
an  examination  and  a defence.  In  that 
part  which  consists  of  an  examination, 
a direct  and  full  answer,  or  reply,  must 
in  general  bo  given  to  every  question 
asked.  In  that  part  which  consists  of 
a defence,  the  defendant  must  state  his 
case  distinctly  ; but  is  not  required  to 
give  information  respecting  the  proofs 
that  arc  to  maintain  it.  Gresl.  Eq. 
Ev.  16. 

2.  — As  a defendant  is  called  by  a 
bill  or  information  to  make  a discovery 
of  the  several  charges  it  contains,  he 
must  do  so,  unless  he  is  protected  ei ther 
by  a demurrer,  a plea  or  disclaimer.  It 
may  lie  laid  down  as  an  invariable 
rule,  that  whatever  part  of  a bill  or  in- 
formation Is  not  covered  by  one  of 
these  must  be  defended  by  answer. 
Rcdesd.  Tr.  Ch.  PI.  244. 

3.  — In  form  it  usually  begins,  1st, 
with  its  title,  specifying  which  of  the 
defendants  it  is  the  answer  of,  and  the 
names  of  the  plaintiffs  in  the  cause  in 
which  it  is  filed  ns  answer ; 2d,  it  re- 
serves to  the  defendant  all  the  advan- 
tages w hich  might  be  tuken  by  excep- 
tion to  the  bill ; 3d,  the  subsUmcc  of 
the  answer,  according  to  the  defend- 
ant's knowledge,  remembrance,  inform- 
ation and  belief,  then  follows,  in  which 
the  matter  of  the  bill,  with  the  interro- 
gatories founded  thereon,  are  answer- 
ed, one  after  the  other,  together  with 
such  additional  matter  as  the  defend- 
ant thinks  necessary  to  bring  forward 
in  his  defence,  either  for  the  purjxxse  of 
qualifying,  or  adding  to,  the  cose  made 
by  the  bill,  or  to  state  a new  case  on 
his  own  behalf;  4th,  this  is  followed 
by  a general  traverse  or  denial  of  all 
unlawful  combinations  charged  in  the 
bill,  and  of  all  other  matters  therein 
contained  ; 5th,  the  answer  is  alw'ays 
u|>on  oath  or  affirmation,  except  in  the 
case  ol  a corporation,  in  which  case  it 
is  under  the  cor|>orutc  seal. 

4.  — In  substance  the  answer  ought 
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to  contain,  1st,  a statement  of  facts 
and  not  arguments  ; 2d,  a confession 
and  avoidance,  or  traverse  and  denial 
of  the  material  parts  of  the  bill  ; 3d,  its 
language  ought  to  be  direct  and  with- 
out evasion.  Vide  generally  as  to  an- 
swers, Redes.  Tr.  Ch.  PI.  244  to  254  ; 
Coop.  1*1.  Eq.  312  to  327  ; Beames 
PI.  Eq.  34  et  seq.  For  an  historical 
account  of  this  instrument,  see  2 Pro. 
Civ.  Law,  371,  n. 

Answer,  practice,  is  the  declaration 
of  a fact  by  a witness  after  a question 
has  been  put  asking  for  it. 

2.  In  general  when  a party  asks  his 
own  witness  a question,  he  is  bound  by 
his  answer,  it  being  a general  rule  that 
a party  cannot  contradict  his  own  wit- 
ness ; but  ho  is  not  precluded  from 
showing  by  other  witnesses  the  true 
state  of  the  facts,  although  they  may 
contradict  the  first  witness. 

ANTEDATE.  To  put  a date  to  an 
instrument  of  a time  before  the  time  it 
was  written.  Vide  Date. 

ANTENATI.  Horn  before.  This 
term  is  applied  to  those  who  were  Ixirn 
or  resided  within  the  United  States  be- 
fore or  at  the  time  of  the  declaration  of 
independence.  These  had  all  the  rights 
of  citizens.  2 Kent,  Com.  51,  et  seq. 

ANTE-NUPTIAL.  What  takes 
place  before  marriage;  ns,  an  ante- 
nuptial agreement,  which  is  an  agree- 
ment made  between  a man  and  a wo- 
man in  contemplation  of  marriage. 
Vide  Settlement. 

ANTHETARIUS,  ol>solrtr.  When 
a man  was  accused  of  an  offence,  and 
he  endeavoured  to  discharge  himself  of 
the  fact  by  recriminating  and  charging 
the  accuser  with  the  same  fact,  he  wus 
called  antlietarius.  Jacob,  h.  t. 

ANTI  MANIFESTO.  Is  the  docla- 
ration  of  the  reasons  which  one  of  the 
belligerents  publishes  to  show  that  the 
war  as  to  him  is  defensive.  Wolff,  § 
1187.  See  Manifesto. 

ANTICIPATION.  The  act  of  do- 
ing or  taking  a thing  before  its  proper 
time. 

2. — In  deeds  of  trust  there  is  fre- 
quently a provision  that  the  income  of 
the  estate  shall  be  j>aid  to  the  trustee 
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ns  it  shall  accrue,  and  not  bv  w’ay  of 
anticipation.  A payment  made  con- 
trary to  such  provision  would  not  be 
considered  ns  a discharge  of  the  trus- 
tee. 

ANTICHRESIS,  in  con  tracts.  A 
word  used  in  the  civil  law  to  denote  the 
contract  by  which  a creditor  acquires 
the  right  of  reaping  the  fruit  or  other 
revenues  of  the  immovables  given  to 
him  in  pledge,  on  condition  of  deduct- 
ing, annually,  their  proceeds  from  the 
interest,  if  any  is  due  to  him,  and 
afterwards  from  the  principal  ol'  his 
debt.  Louis.  Code,  art.  3143;  Diet, 
de  Juris.  Antichreso,  Mortgage;  Code 
Civ.  2085.  Dig.  13,  7,  7;  4,  24,  1 ; 
Code,  8,  28,  1. 

ANTINOMY.  A term  used  in  the 
civil  law  to  signify  the  real  or  apparent 
contradiction  between  two  laws  or  two 
decisions.  Merl.  Report,  h.  t.  Vido 
Conflict  of  Laics. 

ANTIQUA  CUSTOM  A,  Eng.  lair. 
A duty  or  imposition  which  was  collected 
on  wool,  wool-felts,  and  leather,  was  so 
called.  This  custom  was  called  nova 
customa  until  the  22  Edw.  I.,  when  the 
king,  without  parliament,  set  a new  im- 
position  of  40s.  a sack,  and  then,  for  the 
first  time,  the  worn  customa  went  by 
the  name  of  antiqua  customa.  Bac. 
Ab.  Smuggling,  &c.  B. 

Antiqua  statuta.  In  England  the 
statutes  are  divided  into  new  and  an- 
cient statutes ; since  the  time  of  me- 
mory; those  from  the  time  of  1 R.  I. 
to  E.  III.,  are  called  antiqua  stututa — 
those  made  since,  nova  statnla. 

A NTITII  ETA  R I US,  old  English 
law.  The  name  given  to  a man  who 
endeavours  to  discharge  himself  of  the 
crime  of  which  he  is  accused  by  re- 
torting the*  charge  on  the  nccuser.  IIo 
differs  from  nn  approver  (q.  v.)  in  this, 
that  the  latter  does  not  enarge  the  ac- 
cuser, but  others. 

APARTMENTS.  A part  of  a 
house  occupied  by  a person,  while  the 
rest  is  occupied  by  another,  or  others. 
7 Mann.  & (Jr.  95;  (3  Mod.  214; 
Wood  I’  L.  & T.  178.  See  House. 

A POST  AC  Y,  Eng.  law , is  a total 
renunciation  of  the  Christian  religion, 
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and  differs  from  heresy,  (q.  v.)  This 
offence  is  punished  by  the  statute  of  9 
and  10  W.  8,  c.  32.  Vide  Christi- 
anity, 

APOSTLES.  In  the  British  courts 
of  admiralty,  when  a party  appeals 
from  a decision  made  against  him,  he 
prays  ajiostles  from  the  judge,  which 
are  brief  letters  of  dismission,  stating 
the  case,  and  declaring  that  the  record 
will  Ik?  transmitted.  2 Brown’s  Civ. 
and  Adm.  Law,  438. 

2. — This  term  was  used  in  the  civil 
law.  It  is  derived  from  apostoh/s,  a 
Greek  word,  which  signifies  one  sent , 
because  the  judge  from  w hose  sentence 
an  appeal  was  made  sent  to  the  supe- 
rior judge  these  letters  of  dismission,  or 
apostles.  Mcrl.  Rep.  mot  Apotres. 

APPARATOR  or  APPARITOR,  ec- 
clcs.  hue.  An  oflicer  or  messenger 
employed  to  serve  the  process  of  the 
spiritual  courts  in  Kngland. 

APPA  RLEMENT.  Resemblance. 
It  is  said  to  lx?  derived  from  pareille- 
ment,  French,  in  like  manner.  Cunn. 
Diet.  h.  t. 

APPEAL,  Eng.  crim.  law.  Is  the 
accusation,  in  a legal  form,  of  a person 
for  a crime  by  him  committed ; or,  it 
is  the  lawful  declaration  of  another 
man’s  crime,  before  a competent  judge, 
by  one  who  sets  his  name  to  the  decla- 
ration, and  undertakes  to  prove  it,  ujx>n 
the  penalty  w Inch  may  ensue  thereon. 
Vide  Co.  Lift.  123  b,  287  b;  5 Burr. 
R.  2643,  2798;  2 W.  Bl.  R.713;  1 
B.  & A.  405.  Appeals  of  murder,  as 
well  as  of  treason,  felony,  or  other  of- 
fences, together  with  wager  of  Imttlc, 
are  abolished  by  stat.  59  Geo.  3,  e.  46. 

Aitkal,  practice,  is  the  act  by  which 
a party  submits  to  the  decision  of  a 
superior  court,  a cause  which  has  been 
tried  in  an  inferior  tribunal. 

2.  — The  appeal  generally  annuls  the 
judgment  of  the  inferior  court,  so  far 
that  no  action  can  lx;  taken  upon  it 
until  after  the  final  decision  of  the 
cause.  Its  object  is  to  review  the 
whole  case,  and  to  secure  a just  judg- 
ment upon  the  merits. 

3. -r- -An  ap|x?ul  differs  from  proceed- 
ings in  error,  under  which  the  errors 


committed  in  the  proceedings  are  ex- 
amined, and  if  any  have  been  com- 
mitted the  first  judgment  is  reversed; 
becuusc  in  the  appeal  the  whole  case 
is  examined  and  tried  as  if  it  had  not 
been  tried  before.  Vide  Dane’s  Ab.  h. 
t. ; Serg.  Const.  Law,  Index,  h.  t. ; and 
article  Courts  of  the  United  States. 

APPEARANCE,  practice,  signifies 
tlx?  filing  common  or  special  bail  to  the 
action. 

2.  — The  appearance,  with  all  other 
subsequent  pleadings  supposed  to  take 
place  in  court,  should  (in  accordance 
with  the  ancient  practice)  purport  to  lie 
in  term  time.  It  is  to  be  observed, 
however,  that  though  the  proceedings 
arc  expressed  as  if  occurring  in  term 
time,  yet,  in  fact,  much  of  the  business 
is  now  done  in  periods  of  vacation. 

3.  — The  appearance  of  the  parties 
is  no  longer  (as  formerly)  by  the  actual 
presence  in  court,  either  by  themselves 
or  their  attorneys;  but,  it  must  be  re- 
membered,  an  appearance  of  this  kind 
is  still  supposed,  und  exists  in  contem- 
plation of  law.  The  appearance  is  ef- 
fected  on  the  part  of  the  defendant 
(when  he  is  not  arrested)  by  making 
certain  formal  entries  in  the  proper 
office  of  the  court,  expressing  his  ap- 
pearance; 5 Watts  & Serg.  215;  1 
Scam.  R.  250;  2 Scam.  R.  402;  6 
Fort.  R.352;  9 Port.  R.  272;  0 Miss. 
R.  50;  7 Miss.  R.  411;  17  Verm. 
531  ; 2 Pike,  R.  20-  0 Ala.  R.  784 ; 
3 Watts  & Serg.  501 , 8 Port.  R.  442 : 
or.  in  ease  of  arrest,  it  may  lx?  consi- 
dered as  effected  by  giving  bail  to  the 
action.  On  the  part  of  the  plaintiff  no 
formality  expressive  of  appearance  is 
observed. 

4.  — In  general,  the  appearance  of 
either  party  may  be  in  person  or  by 
attorney,  and,  when  by  attorney,  there 
is  always  supposed  to  be  a warrant  of 
attorney  executed  to  the  attorney  by 
his  client,  authorising  such  appearance. 

5.  — But  to  this  general  rule  there 
arc  various  exceptions;  persons  devoid 
of  understanding,  ns  idiots,  or,  having 
understanding,  they  are  by  law  de- 
prived of  a capacity  to  appoint  an  at- 
torney, as  married  women,  when  sued 
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alone,  they  must  appear  not  by  attor- 
ney, but  in  person.  The  appearance 
of  such  |>ersons  must  purport,  and  is  so 
entered  on  the  record,  to  be  in  person, 
whether  in  fact  an  attorney  be  em- 
ployed or  not.  See  Tidd’s  Pr.  08,  75  ; 
1 Arch.  Pract.  22 ; 2 John.  192;  8 
John.  418 ; 14  John.  417  ; 5 Pick.  413. 

6.  — Among  others,  there  must  be  an 
appearance  in  person  in  the  following 
cases : 

1st.  An  idiot  can  appear  only  in 
person,  and  as  a plaintiff  he  may  sue 
in  person  or  by  his  next  friend. 

2d.  A married  woman,  when  sued 
without  her  husband,  should  defend  in 
person,  3 Wins.  Saund.  209,  b;  and 
when  the  cause  of  action  accrued  be- 
fore her  marriage,  and  she  is  after- 
wards sued  alone,  she  must  plead  her 
coverture  in  person,  and  not  by  attor- 
ney. Co.  Litt.  125. 

3d.  When  the  party  pleads  to  this 
jurisdiction,  he  must  plead  in  person. 
Summ.  on  PI.  51 ; Merrif.  Law  of  Att. 
58. 

4th.  A plea  of  misnomer  must  al- 
ways be  in  person,  unless  it  be  by  spe- 
cial warrant  of  attorney.  1 Chit.  PI. 
398 ; Summ.  on  PI.  50 ; 3 Wins. 
Saund.  209  b. 

7.  — An  infant  cannot  appoint  an  at- 
torney, he  must  therefore  prosecute  or 
appear  by  guardian,  or  prochuin  ami. 

8.  — A lunatic,  if  of  full  age,  may 
appear  by  attorney;  if  under  age,  by 
guardian.  2 Wins.  Saund.  335;  lb. 
332  (a)  n.  (4.) 

9.  — When  an  appearance  is  lawfully 
entered  by  the  defendant,  both  parties 
are  considered  os  being  in  court.  Imp. 
Pr.  215. 

Appearance  day.  The  day  on 
which  the  parties  are  bound  to  appear 
in  court  This  is  regulated  in  the  dif- 
ferent states  by  particular  provisions. 

APPELLANT,  practice , he  who 
makes  an  appeal  from  one  jurisdiction 
to  another. 

APPELLATE  JURISDICTION,  is 
the  jurisdiction  which  a superior  court 
has  to  hear  appeals  of  causes  which 
have  been  tried  in  inferior  courts.  It 
differs  from  original  jurisdiction,  which 


| is  the  power  to  entertain  suits  instituted 
in  the  first  instance.  Vide  Jurisdic- 
tion; Original  jurisdiction. 

APPELLEE,  practice.  The  party 
I in  a cause  on  which  an  appeal  has 
been  made,  who  is  not  the  appellant. 

APPELLOR.  A criminal  who  ac- 
cuses his  accomplices ; one  who  chal- 
lenges a jury. 

APPENDANT,  is  an  inheritance 
belonging  to  another  inheritance. 

2.  — By  the  word  appendant  in  a deed, 

l nothing  can  be  conveyed  which  is  itself 
I substantial  corporeal  real  property, 
and  capable  of  passing  by  feoffment 
and  livery  of  seisin : for  one  kind  of 
corporeal  real  property  cannot  lie  ap- 
pendant to  another  description  of  the 
like  real  property,  it  being  a maxim 
that  land  cannot  be  appendant  to  land, 
Co.  Litt.  121 ; 4 Coke,  80 ; 8 Barn.  & 
Cr.  150;  0 Bing.  150.  Only  such 
things  can  be  appendant  ns  can  con- 
sistently be  so,  as  a right  of  way,  and 
the  like.  This  distinction  is  of  im|>or- 
tancc,  as  will  be  seen  by  the  following 
case.  If  a wharf  with  the  appurte- 
nances be  demised,  and  the  wafer  ad- 
joining the  wharf  were  intended  to  pass, 

I yet  no  distress  for  rent  on  the  demised 
premises  could  be  made  oil  a barge  on 
the  water,  because  it  is  not  a place 
, which  could  pass  ns  a pnrt  of  the  thing 
J demised.  0 Bing.  150. 

3.  — Appendant  differs  from  appur- 
tenant in  this,  that  the  former  always 
arise  from  prescription,  whereas  an  aj>- 

i purtcnance  may  be  created  at  any  time. 

1 Tho.  Co.  Litt.  200;  Wood’s  Inst,  121; 
Dane’s  Abr.  h.  t.;  2 Vin.  Ab.  594 ; Bac. 
Ab.  Common,  A 1.  And  things  apjicn- 
ilant  must  have  belonged  by  prescription 
i to  another  principal  substantial  tiling, 
i which  is  considered  in  law  as  more 
worthy.  The  principal  thing  and  the 
I appendant  must  be  appropriate  with 
j each  other  in  nature  and  quality, 
or  such  us  may  Ik?  properly  used  to- 
j gether.  1 Chit.  Pr.  154. 

APPEND  IT  A,  from  appnido , to 
• hang  at  or  on ; the  appendages  or 
j>ortinnnces  of  an  estate  ; the  appurtc- 
j nances  to  a dwelling,  &o.;  thus  jxnt- 
\ houses , are  the  appenditici  do  mu's,  dec. 
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APPLICATION.  The  act  of  mak- 
ing a request  for  something ; the  paper 
on  which  the  request  is  written  is  also 
called  an  application;  as  an  application 
to  chancery  for  leave  to  invest  trust 
funds ; an  application  to  an  insurance 
company  for  insurance. 

2. — An  application  for  insurance  , 
ought  to  state  the  facts  truly  as  to  the 
object  to  be  insured,  for  if  any  false 
representation  be  made  with  a fraudu- 
lent intent,  it  will  avoid  the  policy.  7 
Wend.  72. 

APPOINTMENT,  in  chancery 
practice,  is  the  act  of  a person  author- 
ised by  a will  or  other  instrument  to 
direct  how  trust  property  shall  be  dis- 
posed of,  directing  such  disposition 
agreeably  to  the  general  directions  of 
the  trust. 

2. — The  appointment  must  l>c  made 
in  such  a manner  us  to  come  within 
the  spirit  of  the  power.  And  although 
at  law  the  rule  only  requires  that  some 
allotment,  however  small,  shall  be 
given  to  each  person,  when  the  power 
is  to  appoint  to  and  among  several 
persons ; the  rule  in  equity  differs,  and 
requires  a real  and  substantial  ]K>rtion 


lent.  When  the  distribution  is  left  to 
discretion,  without  any  prescribed  rule, 
as  to  such  of  the  children  as  the  trus- 
tee shall  think  proper,  he  may  appoint 
to  one  only,  5 Ves.  b57 ; but  if  the 
words  be*,  amongst  the  children  as  he 
should  think  proper,  each  must  have  a 
share,  and  the  doctrine  of  illusory  ap- 
pointment applies,  4 Ves.  771  ; Prec. 
Ch.  256;  2 Vein.  513.  Vide,  gene- 
rally, 1 Supp.  to  Ves.  Jr.  40,  05,  201, 
235,  237  ; 2 Id.  127  ; 1 Vcrn.  67,  n. ; 
1 Ves.  Jr.  310,  n.;  4 Kent,  Com.  337; 
Sugd.  on  Pow.  Index,  h.  t. ; 2 Hill.  Ab. 
Index,  h.  t. 

Ari'oiNTMRNT,  government,  i rills. 
The  act  by  which  a jierson  is  selected 
and  invested  with  un  office ; as  the  ap- 
pointment of  a judge,  of  which  the 
making  out  of  lus  commission  is  con- 
clusive evidence,  1 Crunch,  137,  155; 
10  Pet.  343.  The  appointment  of  an 
executor,  which  is  done  by  nominat- 


ing him  as  such  in  a will  or  testa- 
ment. 

2. — By  appointment  is  also  under- 
stood a public  employment,  nearly  sy- 
nonymous with  oflicc.  The  distinction 
is  this,  that  the  term  appointment  is  of 
a more  extensive  signification  than 
office  ; for  example,  the  act  of  author- 
ising a man  to  print  the  laws  of  the 
United  States  by  authority,  and  the 
right  conveyed  by  such  an  act,  is  au 
appointment,  but  tho  right  thus  con- 
veyed is  not  an  office.  17  S.  6s  II. 
219,  233. 

A PPORTIONM ENT,  contracts. — 
Lord  Coke  defines  it  to  be  a division  or 
partition  of  a rent,  common,  or  the 
like,  or  the  making  it  into  parts.  Co. 
Litt.  147.  This  definition  seems  in- 
| complete.  Apportionment  frequently 
denotes,  not  division,  but  distribution ; 
and  in  its  ordinary  technical  sense,  the 
distribution  of  one  subject  in  proportion 
to  another  previously  distributed.  1 
I Swanst.  C.  337,  n. 

2.  — Apportionment  will  here  be  con- 
sidered only  in  relation  to  contracts,  by 
taking  a view,  1,  of  such  as  arc  purely 
pcrsonul ; and,  2,  of  such  as  relate  to 
the  realty. 

3.  — 1.  When  a purely  personal  con- 
tract is  entire  and  not  divisible  in  its 
nature,  it  is  maniiest  it  cannot  be  ap- 
portioned ; ns  when  the  subject  of  tho 
contract  is  but  one  thing,  ami  there  is 
but  one  creditor  and  one  debtor,  neither 
can  apportion  tho  obligation  without 
the  consent  of  tho  other.  In  such  case 
the  creditor  cannot  force  his  debtor  to 
pay  him  a part  of  his  debt  only,  and 
leave  the  other  pnrt  unpaid,  nor  can 
the  debtor  compel  his  creditor  to  re- 
coivo  a part  only  of  what  is  due  him 
on  account  of  his  cluim.  Nor  can  the 
assignee  of  a pnrt  sustain  an  action  for 
such  part.  5 N.  S.  192. 

5. — When  there  is  a special  contract 
between  the  parties,  in  general  no  com- 
jicnsation  can  be  received  unless  the 
contract  has  been  actually  fulfilled.  4 
Green!.  454;  2 Pick.  R.  267;  10 
Pick.  R.  209;  4 Pick.  R.  103;  4 
M‘Cord,  R.  26,  216;  6 Verm.  R.  35; 
the  subject  of  the  contract  being  a 
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complex  event,  constituted  by  the  per- 
formance of  various  acts,  the  imperfect 
completion  of  the  event,  by  the  per-  , 
formance  of  only  some  of  those  acts, 
cannot,  by  virtue  of  that  contract,  of ' 
which  it  is  not  the  subject,  afford  a 
title  to  the  whole,  or  any  part  of  the 
stipulated  benefit.  See  i Swanst.  C. 
338,  n.  and  the  cases  there  cited ; Story, 
Bnilin.  § 441;  Chit.  Contr.  108;  3 
Watts,  331;  2 Muss.  147,  430;  3 
Hen.  & Munf.  407  ; 2 John.  Cas.  17  ; 
13  John.  R.  305 ; 11  Wend.  257;  7 
Cowen,  184 ; 8 Co  wen,  84 ; 2 Pick. 
832.  Sec  generally  on  the  subject  of 
the  apportionment  of  personal  obliga- 
tions, 10  Vin.  Ab.  138;  22  Vin.  Ab. 
13;  Stark.  Ev.  part  4,  p.  1022;  Com. 
Dig.  Chancery,  2 E and  4 N 5 ; 3 Chit. 
Com.  Law,  129;  Newl.  Contr.  159; 
Long  on  Sales,  108.  And  for  the  doc- 
trine of  the  civil  law,  see  Dumoulin,  de 
dividuo  et  individuo,  part  2,  n.  0,  7 ; 
Toull.  Dr.  Civ.  Fr.  liv.  3,  tit.  3,  c.  4, 
n.  750,  et  seq. 

5. — 2.  With  regard  to  rents,  the  law 
is  different.  Rents  may  in  general  be 
apportioned,  and  this  may  take  place 
in  several  ways;  first,  by  the  act  of 
the  landlord  or  reversioner  alone,  and, 
secondly,  by  virtue  of  the  statute  of  1 1 
Geo.  2,  c.  19,  s.  15,  or  by  statutes  in 
the  several  states  in  which  its  principles 
have  been  embodied. 

0. — 1st.  When  there  is  a subsisting 
obligation  on  the  part  of  the  tenant  to 
pay  a certain  rent,  the  reversioner  may 
sell  his  estate  in  different  parts,  to  us 
many  persons  as  he  may  doom  proper, 
and  the  lessee  or  tenant  will  be  bound 
to  nay  to  each  a proportion  of  the  rent. 
3 Watts,  404 ; 3 Kent,  Com.  470,  3d. 
cd.;  Co.  Litt.  158  a;  Gilb.  on  Rents, 
173;  7 Car.  23;  13  Co.  57;  Cro. 
Eliz.  637,  051 ; Archb.  L.  & T.  172 ; 
5 B.  & A.  876;  6 Halst.  262.  It  is 
usual  for  the  owners  of  the  reversion 
to  agree  among  themselves  ns  to  the 
amount  which  each  is  to  receive,  but 
when  there  is  no  agreement,  the  rent 
will  be  apportioned  by  the  jury.  3 
Kent,  Com.  470. 

7. — 2d.  Rent  may  be  apportioned  as 
to  time  by  virtue  of  the  slat.  11  Goo. 


2,  c.  19,  s.  15,  by  which  it  is  provided 
that  the  rent  due  by  a tenant  for  life, 
who  dies  during  the  currency  of  a 
quarter,  of  a year,  or  other  division  of 
time  at  w hich  the  rent  was  made  pay- 
able, shall  lie  apportioned  to  the  day 
of  his  death.  In  Delaware,  Missouri, 
New'  Jersey,  and  New  York,  it  is  pro- 
vided by  statutes,  that  if  the  tenant  lor 
life,  lessor,  die  on  the  rent  day,  his  ex- 
ecutors may  recover  the.  whole  rent ; if 
before,  a proportional  part.  In  Dcla- 
w'ore,  Kentucky,  Missouri,  and  New 
York,  when  one  is  entitled  to  rents, 
depending  on  the  life  of  another,  he 
may  recover  them  notwithstanding  the 
death  of  the  latter.  In  Delaware, 
Kentucky,  Missouri,  and  Virginia,  it  is 
specially  provided,  that  the  husband, 
after  the  death  of  his  w ife,  may  recover 
the  rents  of  her  lands.  1 Hill.  Ab.  c. 
16,  § 50.  In  Kentucky,  the  rent  is  to 
bo  apportioned  w hen  the  lease  is  deter- 
mined upon  any  contingency. 

8. — When  the  tenant  is  deprived  of 
the  land,  as  by  eviction  by  title  para- 
mount, or  by  quitting  the  premises 
with  the  landlord’s  consent,  in  the  ab- 
sence of  any  agreement  to  the  contrary, 
his  obligation  to  pay  rent  ceases,  as 
regards  the  current  quarter  or  half 
year,  or  other  day  of  payment  as  the 
ease  may  be.  But  rent  w hich  is  due 
may  be  recovered.  Gilb.  on  Rents, 
145;  3 Kent.  Comm.  376;  4 Wend. 
423;  8 Cowen,  727;  1 Har.  & Gill, 
308 ; 1 1 Mass.  493.  See  4 Cruise’s 
Dig.  206  ; 3 Call’s  R.  268  ; 4 M‘Cord, 
447  ; 1 Bailey’s  R.  469. 

APPOSAL  OF  SHERIFFS,  in  the 
English  hue.  The  charging  them 
with  money  received  upon  account  of 
the  Exchequer,  22  Car.  2. 

APPOSER,  in  the  English  hue. 
An  officer  of  the  Court  of  Exchequer, 
called  the  foreign  nppoecr. 

APPOST1LLE,  French  law.  In 
general  tins  means  an  addition  or  anno- 
tation made  in  the  margin  of  an  act, 
[contract  in  writing,]  or  of  some  writ- 
ing. Merlin  Repertoire. 

APPRAISEMENT  is  a just  valua- 
tion of  property. 

2. — Appraisements  are  required  to  be 
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made  of  the  property,  of  decedents,  in- 
solvents and  others ; an  inventory  (q. 
v.)  of  the  article  ought  to  be  made,  and 
a just  valuation  put  upon  them.  When 
property  real  or  personal  is  taken  for 
public  use,  an  appraisement  of  it  must 
be  made  so  that  the  owner  may  be 
paid  its  value. 

APPRAISER,  practice . A person 
appointed  by  competent  authority  to 
appraise  or  value  goods ; as  in  case  of 
the  death  of  a person  an  appraisement 
and  inventory  must  be  made  of  the 
goods  of  which  he  died  possessed,  or 
was  entitled  to.  Appraisers  are  some- 
times appointed  to  value  damages  done 
to  property,  as  when  such  property  is 
taken  for  public  use,  it  must  be  paid 
for  at  the  appraisement  made  of  it. 

APPREHENSION,  practice.  The 

capture  or  arrest  of  a person.  The 
term  apprehension  is  applied  to  criminal 
cases,  and  arrest  to  civil  cases;  as,  one 
having  authority  may  arrest  on  civil 
process,  and  apprehend  on  a criminal 
warrant. 

APPRENTICE, person,  contracts , is 
a minor  who  is  !>ound  in  due  form  of 
law  to  a master,  and  who  is  to  learn 
from  him  his  art,  trade  or  business,  and 
to  serve  him  during  the  time  of  his  ap- 
prenticeship, (q.  v.)  1 Bl.  Com.  4*20  ; 

2 Kent,  Com.  211;  3 Rawle,  Rep. 
307  ; Chit,  on  Apprentices. 

2. — Formerly  the  name  of  appren- 
tice en  hi  ley  was  given  indiscriminately 
to  all  students  of  law.  In  the  reign  of 
Edward  IV.  they  were  sometimes  cal  led 
apprenticiad  barras.  And  in  some  of 
the  ancient  law  writers,  the  term  ap- 
prentice and  barrister  are  synonymous. 
2 Inst.  214  ; Eunom.  Dial,  2,  § 53,  p. 
166. 

APPRENTICESHIP,  contracts,  is  a 
contract  entered  into  between  a person 
who  understands  some  art,  trade  or 
business,  and  called  the  master,  and 
another  person  during  his  or  her  minor- 
ity, who  is  called  the  apprentice,  with 
the  consent  of  his  or  her  parent  or  next 
friend;  by  which  the  former  under- 
takes to  teach  such  minor  his  art, 
trade  or  business,  and  to  fulfil  such 
other  covenants  as  may  be  agreed  upon ; 


and  the  latter  agrees  to  serve  the  mas- 
ter during  a definite  period  of  time,  in 
such  art,  trade  or  business. 

2.  — The  term  during  which  the  np- 
prentice  is  to  serve  is  also  called  his 
apprenticeship.  Pardessus  Dr.  Com. 
n.  34. 

3.  — This  contract  is  generally  en- 
tered into  by  indenture  or  deed,  and  is 
to  continue  no  longer  than  the  minority 
of  the  apprentice.  The  English  statute 
law  as  to  binding  out  minors  as  ap- 
prentices to  learn  some  useful  art, 
trade  or  business,  has  been  generally 
adopted  in  the  United  States,  with  some 
variations  which  cannot  be  noticed 
here.  2 Kent,  Com.  212. 

4.  — The  principal  duties  of  the  par- 
ties arc  ns  ft  >1  lows:  1st,  Duties  of  the 
master.  He  is  bound  to  instruct  the 
apprentice  by  teaching  him,  bona  fide, 
the  knowledge  of  the  nrt  of  which  he 
has  undertaken  to  teach  him  the  ele- 
ments. He  ought  to  watch  over  the 
conduct  of  the  apprentice,  giving  him 
prudent  advice  and  showing  him  n good 
example,  and  fulfilling  towards  him  the 
duties  of  u father,  as,  in  his  character 
of  master,  he  stands  in  loco  parentis. 
Ho  is  also  required  to  fulfil  all  the 
covenants  ho  has  entered  into  by  the 
indenture,  lie  cannot  abuse  his  author- 
ity, either  by  bad  treatment,  or  by  em- 
ploying his  apprentice  in  menial  em- 
ployments, wholly  unconnected  with 
the  business  he  has  to  learn.  He  can- 
not dismiss  his  apprentice  except  by 
application  to  a competent  tribunal, 
upon  whose*  deer**;  the  indenture  may 
be  cancelled.  After  the  apprenticeship 
is  at  an  end,  he  cannot  retain  the  ap- 
prentice on  the  ground  that  he  has  not 
fulfilled  his  contract,  unless  specially 
authorised  by  the  statute. 

5.  — 2d.  Duties  of  the  apprentice. 
On  his  side,  the  apprentice  is  bound  to 
olicy  his  master  in  all  his  lawful  com- 
mands, take  care  of  his  property,  and 
promote  his  interest,  endeavour  to  learn 
his  trade  or  business,  and  perform  all 
the  covenants  in  his  indenture  not  con- 
trary to  law.  He  cannot  leave  his 
master’s  service  during  the  term  of  the 
apprenticeship.  The  apprentice  is  en- 
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titled  to  payment  for  extraordinary  ser-  | 
vices,  when  promised  by  the  master,  1 
Penn.  Law  Jour.  368 ; and  even  when 
no  express  promise  lias  been  made,  un- 
der peculiar  circumstances.  2 C ranch, 
240,  270;  3 Rob.  Ad.  Rep.  237  ; but 
see  1 Whart.  113.  See,  generally,  2 
Kent,  Com.  211-214;  Bac.  Ab.  Mas- 
ter and  Servant;  1 Saund.  R.  313,  n. 
1,  2,  3,  and  4 ; 3 Rawle,  R.  807  ; 3 
Vin.  Ab.  19.  The  law  of  France  on 
this  subject  is  strikingly  similar  to  ours.  I 
Pardessus,  Droit  Commerce,  n.  518- 
522. 

APPRIZING,  a name  for  an  action 
in  the  Scotch  law',  by  w hich  a creditor 
formerly  carried  off  the  estates  of  his 
debtor  in  payment  of  debts  due  to  him; 
in  lieu  of  which  adjudications  arc  now 
resorted  to. 

APPROBATE  AND  REPROBATE. 
In  Scotland  this  term  is  used  to  signify 
to  approve  and  reject.  It  is  a maxim 
quorl  approlx)  non  reprofm.  For  exam- 
ble, if  testator  give  his  property  to  A, 
and  give  A’s  property  to  B,  A shall  j 
not  be  at  liberty  to  approve  of  the  will 
so  far  as  the  legacy  is  given  to  him, 
and  reject  it  ns  to  the  bequest  of  his 
property  to  B;  in  other  words,  be  can-  ! 
not  approve  and  reject  the  will.  1 
Bligh,  21  ; 1 Bell’s  Com.  116. 

APPROPRIATION,  contracts , is  the 
application  of  the  payment  of  a sum  of  ; 
mone  y,  made  by  a debtor  to  his  creditor,  [ 
to  one  of  several  debts  which  arc  due  j 
by  the  former  to  the  latter. 

2. — The  debtor  has  a right  to  appro- 
priatc  the  payment  to  which  debt  he* 
pleases;  7 Wheat.  13;  2 Ilnrr.  6c 
Gill,  159;  S.  C.  4 Gill  6c  John. 
361 ; 1 Bibb,  334;  5 Watts,  544;  12 
Pick.  463;  20  Pick.  441;  2 Bailey, 
617  ; 4 Mnss.  692 ; 17  Mass.  575 ; but 
if,  at  the  time  of  making  such  pay- 
ment,  he  neglects  to  make  such  appro- 
priation, the  creditor  has  a right  to 
make  it,  unless  the  circumstances  show, 
or  raise  an  inference  that  the  debtor 
had,  at  the  time  of  making  payment, 
an  intention  to  make  such  an  appro-  1 
printion.  This  application  or  appro-  ' 
priation  of  the  money  may  be  made  by  j 
the  creditor  at  any  time,  lie  is  not  re-  ( 


quired  to  make  an  immediate  election. 
4 Cranch,  317.  But  see  2 B.  6c  C.  65 ; 
12  8.  & R.  301 ; 2 Verm.  283;  10 
Conn.  176.  When  once  made,  ns  by 
rendering  an  account,  bringing  suit  and 
declaring  in  a particular  way,  the  appro- 
priation cannot  be  changed.  1 Wash. 
128;  3 Green,  314;  2 N.  H.  193;  2 
Rawle,  316;  5 Watts,  544;  2 Wash. 
C.  C.  47;  1 Gilp.  106;  12  S.  6c  R. 
305.  The  nature  of  the  debts  or  claims 
makes  no  difference.  Chitty,  Contr. 
277;  5 Stnrk.  Ev.  1093,  n.  (1);  Pet. 
Dig.  Payment,  2,  for  the  American 
cases  on  this  subject;  1 Vcrn.  R.  by 
Raithby,  23,  24;  3 Vin.  Ab.  33; 
Wheat.  Dig.  tit.  Payment. 

3.  — When  neither  party  avails  him- 
self of  his  powor  to  mnkc  the  appro- 
priation, in  consequence  of  which  it 
devolves  on  the  court,  such  an  equita- 
ble appropriation  will  be  made  ns  will 
extinguish  those  debts  first  for  w hich 
the  security  is  most  precarious.  6 
Crunch!  R.  8,  28.  See  6 Cranch,  R. 
253,  264  ; 7 Cranch,  572,  575;  1 Mcr. 
R.  572,  605  ; Burge  on  Sur.  126-138 ; 
1 M.  6c  M.  40. 

4.  — In  Louisiana  by  stntuory  enact- 
ment, Civ.  Code,  art.  1159,  et.  scq.,  it 
is  provided  that  “ the  debtor  of  several 
debts  has  a right  to  declare,  when  he 
makes  a payment,  what  debt  he  means 
to  discharge.  The  debtor  of  a debt 
which  bears  interest  or  produces  rents, 
cannot  without  the  consent  of  the  credi- 
tor, impute  to  the  reduction  of  the  capi- 
tal, any  payment  he  may  make,  when 
then*  is  interest  or  rent  due.  When 
the  debtor  of  several  debts  has  accepted 
a receipt,  by  which  the  creditor  has  im- 
puted what  he  has  received  to  one  of 
the  debts  especially,  the  debtor  can  no 
longer  require?  the  imputation  to  be 
made  to  a different  debt  unless  there 
have  lx**n  fraud  or  surprise  on  the  part 
of  the  creditor.  When  the  receipt  bears 
no  imputation,  the  payment  must  be 
imputed  to  the  debt  which  the  debtor 
had  at  the  time  most  interest  in  dis- 
charging of  those  that  are  equally  due, 
otherwise  to  the  debt  which  has  fallen 
due,  though  less  burdensome  than  those 
which  are  not  yet  payable.  If  the  debts 
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Ik?  of  a like  nature,  the  imputation  is 
made  to  the  less  burdensome;  if  all 
things  arc  equal,  it  is  made  proportion- 
ally.” This . is  a translation  of  the 
Code  Napoleon,  art.  1 253-1256,  slight- 
ly altered.  See  Poth.  Obi.  n.  528, 
translated  by  Evans,  and  the  notes. 
Bac.  Ah.  Obligations,  F.  0 Watts  6c 
Scrg.  1 ; Amer.  Law  Mag.  31 ; 1 Hare 
6c  Wall.  Scl.  Dec.  123-158. 

Appropriation,  cccl.  lav\  is  the 
setting  apart  an  ecclesiastical  benefice, 
which  is  the  general  property  of  the 
church,  to  the  (icrpetual  and  projier 
us<;  of  some  religious  house,  bishop  or 
college,  dean  and  chapter,  and  the  like. 
Ayl.  Par.  86.  See  the  form  of  an 
appropriation  in  Jacob’s  Introd.  411. 

TO  APPROVE,  approbure  ; to  in- 
crease the  profits  upon  a thing ; as  to 
approve  land  by  increasing  the  rent, 
2 Inst.  784. 

APPROVEMENT,  Engl.  aim.  law, 
is  the  act  by  which  a person  indicted 
of  treason  or  felony,  and  arraigned  for 
the  same,  confesses  the  same  before 
any  plea  pleaded,  and  accuses  others, 
his  accomplices,  of  the  some  crime,  in 
order  to  obtain  his  pardon. 

2. — This  practice  is  disused.  4 Bl. 
Com.  330  ; 1 Phil.  Ev.  37.  In  modern 
practice  an  accomplice  is  permitted  to 
give  evidence  against  his  associates. 
9 Co  wen,  R.  707 ; 2 Virg.  Cos.  400; 
4 Mass.  R.  150;  12  Mass.  R.  20;  4 
Wash.  C.  C.  R.  428;  1 Dev.  R.  303; 
1 City  Hull  Rec.  8.  In  Vermont,  on 
a trial  for  adultery,  it  was  held  that  a 
jtartir.cjKi  ertminis  was  not  a compe- 
tent witness,  because  no  person  can  be 
allowed  to  testify  his  own  guilt  or  tur- 
pitude to  convict  unothcr.  N.  Chap. 

a.  9. 

Approvement,  in  the  English  law. 
1.  The  inclosing  the  common  land 
within  the  lord’s  waste,  so  as  to  leave 
egress  and  regress  to  the  tenant  who 
is  a commoner. — 2.  The  augmentation 
of  the  profits  of  land.  Stat.  of  Mer- 
ton, 20  Men.  8;  F.  N.  B.  72;  Crompt. 
Just.  250;  1 Lilly's  Reg.  110. 

APPROVER,  in  the  English  crimi- 
nal law.  One  confessing  himself  guilty 
of  felony,  and  approving  others  of  the 


same  crime  to  save  himself.  Crompt. 
Inst.  250  ; 3 Inst.  129. 

APPURTENANCES,  in  common 
parlance  and  legal  acceptation,  is  used 
to  signify  something  belonging  to  an- 
other thing  ns  principal,  and  which 
passes  as  incident  to  tlic  principal 
thing.  10  Peters,  R.  25  ; Angell,  Wat. 
C.  43 ; 1 Scrg.  & Rawlc,  109 ; 5 S.  6c 
R.  110;  5 S.  6c  R.  107;  Cro.  Jac. 
121  ; 3 Saund.  401,  n.  2 ; Wood’s 
Inst.  121;  4 Rawlc,  R.  342;  1 P. 
Wins.  003;  Cro.  Jac.  520;  2 Co.  32; 
Co.  LiU.  5 b,  50  a,  b;  1 Plow’d.  171 ; 
2 Saund  401,  n.  (2);  1 Lev.  131 ; 1 
Sid.  211  ; 1 Bos.  6c  P.  371  ; 1 Cr.  & 
M.  439 ; 4 Ad.  6c  Ell.  701 ; 2 Nev.  & 
M.  Bit ; 5 TonlL  n.  681. 

AQUA.  Water.  This  word  is 
used  in  composition ; as  aqua:  ductus, 
&c. 

Auu.e  ductus,  civil  law.  The 
name  of  a servitude  which  consists  in 
the  right  to  carry  water  by  means  of 
pipes  or  conduits  over  or  through  the 
estate  of  another.  Dig.  8,  3,  1 ; Inst. 
2,  3 ; Lalaure,  Dcs  Serv.  ch.  5,  p.  23. 

Aqua  iiaistus,  civil  law.  The 
name  of  u se  rvitude  which  consists  in 
the  right  to  draw’  water  from  tlic 
fountain,  the  pool,  or  spring  of  another. 
Inst.  2,  3,  2;  Dig.  8,  3,  1,  1. 

Am  .k  immittkndji,  civil  lou 9.  The 
name  of  a servitude,  which  frequently 
occurs  among  neighbours,  when  a 
house  is  built  in  such  a manner  as  to 
lx?  surrounded  by  other  buildings,  so 
that  it  has  no  outlet  for  its  waters.  It 
is  in  the  obligation  on  the  part  of  him 
who  owns  it,  to  permit  the  owner  of 
the  dominant  building  to  cast  water 
out  of  his  windows  on  his  own  or  on 
his  soil.  Lalaure,  Des  Serv.  23. 

AQUAG1UM,  i.  c.  aqua?  agium;  1. 
A water  course ; — 2.  A toll  for  water. 

ARBITRAMENT.  A term  nearly 
synonymous  with  arbitration,  (q.  v.) 

Ahiuthament  and  awakd.  The 
name  of  a plea  to  an  action  brought 
for  the  same  cause  which  had  been 
submitted  to  arbitration,  and  on  which 
an  award  had  been  made.  Wats,  on 
Arb.  256. 

ARBITRARY.  What  dc]>cnds  on 
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the  will  of  the  judge,  not  regulated  or 
established  by  law. 

2. — In  all 'well  adjusted  systems  of 
law,  every  thing  is  regulated,  and 
nothing  arbitrary  can  be  allowed  ; but 
there  is  a discretion  which  is  some- 
times allowed  by  law,  which  leaves  the 
judge  free  to  act  as  he  pleases  to  a 
certain  extent.  See  Discretion. 

Arbitrary  pckibhxbkts,  practice . 
Those  punishments  which  are  loll  to 
the  decision  of  the  judge,  in  distinction 
from  those  which  arc  defined  by  statute. 

ARBITRATION,  practice, , is  a 
reference  and  submission  of  a matter 
in  dispute  concerning  property,  or  of  a 
personal  wrong,  to  the  decision  of  one 
or  more  persona  as  arbitrators. 

2.  — They  arc  voluntary  or  com- 
pulsory. The  voluntary  are,  1st. 
Those  made  by  mutual  consent,  in 
which  the  parties  select  the  arbitrators, 
and  bind  themselves  by  bond  to  abide 
by  their  decision ; these  an*  made 
without  any  rule  of  court ; 3 Bl.  Com. 
16. 

3.  — 2d.  Those  which  are  made  in  a 
cause  depending  in  court,  by  a rule  of 
court,  before  trial ; these  arc  arbitrators 
at  common  law',  and  the  award  is  en- 
forced by  attachment.  Kyd  on  Awards, 
21. 

4.  — 3d.  Those  which  arc  made  by 
virtue  of  the  statute,  9 6c  10  Will.  3, 
c.  15,  by  which  it  is  agreed  to  refer  a 
matter  in  dispute  not  then  in  court,  to 
arbitrators,  and  agroo  that  the  sub- 
mission be  made  a rule  of  court, 
which  is  enforced  as  if  it  had  been 
made  a rule  of  court;  Kyd  on  Aw.  22; 
there  are  two  other  voluntary  arbi- 
trations wliich  are  peculiar  to  Penn- 
sylvania. 

5.  — 4th.  The  first  of  these  is  the 
arbitration  under  the  act  of  June  16, 
1836,  which  provides  that  the  parties 
to  any  suit  may  consent  to  a rule  of 
court  for  referring  ull  matters  of  fact 
in  controversy  to  referees,  reserving 
all  matters  of  law  for  the  decision  of 
the  court,  and  the  report  of  the  referees 
shall  have  the  effect  of  a special  ver- 
dict, which  is  to  be  proceeded  upon  by 
the  court  as  a special  verdict,  and 
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either  party  may  have  a writ  of  error 
to  the  judgment  entered  thereupon. 

6.  — 5th.  Those  by  virtue  of  the  act 
of  1806,  which  authorizes  “any  per- 
son or  persons  desirous  of  settling  any 
dispute  or  controversy,  hy  themselves, 
their  agents  or  attorneys,  to  enter  into 
an  agreement  in  writing,  or  refer  such 
dispute  or  controversy  to  certain  per- 
sons to  1x3  hy  them  mutually  chosen ; 
and  it  shall  be  the  duty  of  the  referees 
to  make  out  an  award  and  deliver  it  to 
the  party  in  whose  favour  it  shall  be 
made,  together  with  the  written  agree- 
ment entered  into  by  the  parties;  and 
it  shall  IxJ  the  duty  of  the  prothono- 
tary  on  the  affidavit  of  a subscribing 
witness  to  the  agreement,  that  it  was 
duly  executed  hy  the  parties,  to  lilcthe 
same  in  his  office ; and  on  the  agree- 
ment being  so  hied  as  aforesaid,  he 
shall  enter  the  award  on  record,  which 
shall  be  as  available  in  law  as  an 
uwurd  made  under  a reference  issued 
by  the  court,  or  entered  on  the  docket 
by  the  parties.” 

7.  — Compulsory/  arbitrations  are  |>cr- 
haps  confined  to  Pennsylvania.  Either 
party  in  a civil  suit  or  action,  or  his 
attorney,  may  enter  at  the  prothono- 
tary’s  oflico  a rule  of  reference  wherein 
he  shall  declare  his  determination  to 
lmvo  arbitrators  chosen,  on  a day 
certain  to  1x3  mentioned  therein,  not 
exceeding  thirty  days,  for  the  trial  of 
all  matters  in  variance  in  the  suit  be- 
tween the  parties.  A copy  of  this  rule 
is  served  on  the  opposite  party.  On 
the  day  appointed  they  moot  at  the 
prothonotnry’s,  and  endeavour  to  agree 
u|)on  arbitrators;  if  they  cannot,  the 
prothonotnry  makes  out  a list  on  which 
arc  inscribed  the  names  of  a number 
of  citizens,  and  the  parties  alternately 
strike  each  one  of  them  from  the*  list, 
beginning  with  the  plaintiff,  until  there 
arc  but  the  number  agreed  upon  or 
fixed  by  the  prothonotnry  led,  who  are 

■ to  be  the  arbitrators ; a time  of  meeting 
is  then  agreed  upon — or  appointed  by 
the  prothonotary,  when  the  parties 
cannot  agrtre, — at  which  time  the;  arbi- 
trators, after  being  sworn  or  affirmed 
justly  and  equitably  to  try  all  matters 
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in  variance  submitted  to  them,  proceed 
to  hear  and  decide  the  case;  their 
award  is  hied  in  the  office  of  the  pro- 
thonotary,  and  has  the  ctlect  of  a 
judgment,  subject,  however,  to  appeal,  | 
which  may  be  entered  at  any  time 
within  twenty  days  after  the  filing  of 
such  award.  Act  of  16th  June,  1880,  , 
Pamphl.  p.  715. 

8. — This  is  somewhat  similar  to  die 
arbitrations  of  the  Romans;  there  the 
prtetor  selected  from  a list  of  citizens 
made  for  die  purpose,  one  or  more  per- 
sons, who  wore  authorised  to  decide 
•all  suits  submitted  to  them,  and  which 
had  been  brought  before  him ; the  au- 
thority which  the  praetor  gave  them 
conferred  on  them  a public  character, 
and  their  judgments  were  without  ap- 
peal. Toull.  Dr.  Civ.  Fr.  liv.  8,  t.  8, 
ch.  4,  n.  820.  Sec  generally,  Kyd  on 
Awards ; Caldwell  on  Arbitrations ; j 
Bac.  Ab.  h.  t.;  1 Salk.  R.  09,  70-75; 

2 Sound.  R.  188,  n.  7;  2 Sell.  Pr. 
241  ; Doct.  PI.  96;  8 Via.  Ab.  40. 

ARBITRATOR.  A private  extra- 
ordinary judge  chosen  by  the  parties 
who  have  a matter  in  dispute,  invested 
with  power  to  decide  the  same.  Arbi- 
trators are  so  called  because  they  have 
generally  an  arbitrary  power,  there 
being  in  common  no  appeal  from  their 
sentences,  which  are  called  awards. 
Vide  Caldw.  on  Arb.  Index,  h.  t. ; Kyd 
on  Awards,  Index,  h.  t. 

ARCITAIONOMIA.  The  name  of 
a collection  of  Saxon  laws,  published 
during  the  reign  of  the  English  Queen 
Elizabeth,  in  the  Saxon  language,  with 
a Latin  version  by  Mr.  Lamburd.  Dr. 
Wilkins  enlarged  this  collection  in  his  ' 
work,  entitled  Leges  Anglo  Suxonic®, 
containing  all  the  Saxon  laws  extant, 
together  with  those  ascribed  to  Edward 
the  Confo.ssor,  in  Latin  ; those  of  Wil- 
liam the  Conqueror,  in  Norman  and 
Latin;  and  of  Men ry  I.,  Stephen,  and 
Henry  II.,  in  Latin. 

ARCHBISHOP,  cccl.  law.  The 
chief  of  the  clergy  of  a whole  province. 
He  has  the  inspection  of  the  bishops  Of 
that  province,  as  well  as  of  the  inferior 
clergy,  and  may  deprive  them  on  noto- 
rious cause.  The  archbishop  has  ulso 


his  own  diocese,  in  which  he  exercises 
episcopal  jurisdiction,  as  in  his  province 
he  exercises  archiepiscopul  authority. 
1 Bl.  Com.  380 ; L.  Rayiri.  541  ; Code, 
1,2. 

ARCHES’  COURT.  The  name  of 
one  of  the  English  ecclesiastical  courts. 
Vide  Court  of  Arches. 

ARCHIVES.  Ancient  charters  or 
titles,  which  concern,  a nation,  state,  or 
community,  in  their  rights  or  privi- 
leges. The  place  where  the  archives 
are  kept  bears  the  same  name.  Jacob, 
L.  D.  h.  t. ; Merl.  Rep.  h.  t. 

ARCHIVIST.  One  to  whose  care 
the  archives  have  been  confided. 

ARE.  A French  measure  of  sur- 
face. This  is  a square,  the  sides  of 
which  are  of  the  length  of  ten  metres. 
The  arc  is  equal  to  1076.441  square 
feet.  Vide  Measure. 

AREA.  An  enclosed  yard  or  open- 
ing in  a house  ; an  open  place  adjoin- 
ing to  a house.  1 Chit.  Pr.  176. 

ARGENTUM  ALBUM.  White 
money;  silver  coin.  See  Allni  Fir- 
ma. 

A RG  UMENT,  practice.  Cicero  de- 
fines  it  a probable  reason  proposed  in 
order  to  induce  belief.  Ratio  proba- 
bilis  et  idonca  ad  (Uciendnm  fidom. 
The  logicians  define  it  more  scientific- 
ally to  be  a means,  which  by  its  con- 
nexion between  two  extremes,  esta- 
blishes a relation  between  them.  This 
subject  belongs  rather  to  rhetoric  and 
logic  than  to  law. 

ARGUMENTATIVENESS.  What 

is  used  by  w ay  of  reasoning  in  plead- 
ing is  so  called. 

2. — It  is  a rule  that  pleadings  must 
not  be  argumentative.  For  example, 
when  a defendant  is  sued  for  taking 
away  tin;  goods  of  the  plaintilf,  he  must 
not  plead  that  “ the  plaintiff  never  Imd 
any  gwds,’’  because  although  this  may 
be  nn  infallible  argument , it  is  not  a 
good  plea.  The  plea  should  he  not 
guilty.  Com.  Dig.  Pleader  (R  8); 
Dougl.  60;  Co.  Lilt.  126  n. 

ARGUMENTUM  AB  INCONVEN- 
IENTI.  An  argument  arising  from 
the  inconvenience  whicJi  the  construc- 
tion of  the  law  would  create,  is  to  have 
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effect  only  in  a case  where  the  law  is 
doubtful ; where  the  law  is  certain, 
such  an  argument  is  of  no  force.  Hue. 
Ah.  Baron  Ac  Feme,  II. 

ARISTOCRACY,  is  that  form  of 
government  in  which  the  sovereign 
power  is  exercised  by  a small  number 
of  persons  to  the  exclusion  of  the  re- 
mainder of  the  people. 

A R ISTQDEMOCR  ACY.  A form 
of  government  where  the  power  is  di- 
vided between  the  great  men  of  the  na- 
tion and  the  people. 

ARK  A NS  AS.  The  name  of  one  of 
the  new  states  of  the  United  States.  It 
was  admitted  into  the  Union  by  the  act 
of  Congress  of  June  15th,  1836,  4 
Sharsw.  cont.  of  Story’s  L.  U.  S.  2444, 
bv  which  it  is  declared  that  the  state  of 
Arkansas  shall  be  one,  and  is  hereby 
declared  to  be  one  of  the  United  States 
of  America,  and  admitted  into  the 
Union  on  an  equal  footing  with  the 
original  states  in  all  respects  whatever. 

2.  — A convention  assembled  at  Lit- 
tle Rock,  on  Monday,  the  4th  day  of 
January,  1830,  for  the  purpose  of 
forming  a constitution,  by  which  it  is  j 
declared  that  “ We,  the  people  of  the 
Territory  of  Arkansas,  by  our  repre- 
sentatives in  convention  assembled,” 

**  in  order  to  secure  to  ourselves  and 
our  posterity  the  enjoyments  of  all  the 
rights  of  life,  liberty  and  property,  and 
the  free  pursuit  of  happiness,  do  mutu- 
ally agree  with  each  other  to  form  our- 
selves into  a free  and  independent  state, 
by  the  name  and  style  of  ‘ The  State 
of  Arkansas.’  ” The  constitution  was 
finally  adopted  on  the  30th  day  of  Jan- 
uary, 1836. 

3.  — The  powers  of  the  government  | 
are  divided  into  three  departments,  i 
each  of  them  is  confided  to  u separate  i 
body  of magistry,  to  wit:  those  which 
are  legislative,  to  one ; those  which 
are  executive,  to  another ; and  those 
which  arc  judicial,  to  another. 

4.  — § 1.  The  legislative  authority  of 
the  state  is  vested  ui  a general  assem- 
bly, which  consists  of  a senate  and 
house  of  representatives. 

Each  house  shall  appoint  its  own  of- 
ficers, and  shall  judge  of  the  qualifica- 


tions, returns  and  elections  of  its  own 
members.  Two-thirds  of  each  shall 
constitute  a quorum  to  do  business,  but 
a smaller  numl>er  may  adjourn  from 
day  to  day,  and  compel  the  attendance 
of  absent  members,  in  such  manner, 
and  under  such  penalties  as  each  house 
shall  provide.  Sect.  15.  Each  house 
may  determine  the  rules  of  its  own 
proceedings,  punish  its  own  members 
for  disorderly  behaviour,  and  with  the 
concurrence  of  two-thirds  of  the  mcm- 
lx*.rs  elected,  expel  a member ; but  no 
member  shall  be  expelled  a second 
time  lor  the  same  offence.  They  shall 
each  from  time  to  time  publish  a jour- 
nal of  their  proceedings,  except  such 
parts  as,  in  their  opinion,  require  se- 
crecy ; and  the  yeas  and  nays  shall  be 
entered  on  the  journal,  at  the  desire  of 
any  five  members.  Sect.  10. 

5.  — The  doors  of  each  house  while 
in  session,  or  in  a committee  of  the 
whole,  shall  be  kept  oj>cn,  except  in 
cases  which  may  require  secrecy ; and 
each  house  may  punish  by  fine  and 
imprisonment,  any  person,  not  a mem- 
ber, who  shall  be  guilty  of  disrespect  to 
the  house,  by  any  disorderly  or  con- 
temptuous behaviour  in  I heir  presence, 
during  their  session  ; but  such  impri- 
sonment shall  not  extend  beyond  the 
final  adjournment  of  that  session. 
Sect.  17. 

6.  — Bills  may  originate  in  either 
house,  and  lx*  amended  or  rejected  in 
the  other ; and  every  bill  shall  bo  read 
on  three  different  days  in  each  house, 
unless  two-thirds  of  the  house  where 
the  same  is  {tending  shall  dispense  with 
the  rules:  and  every  bill  having  passed 
both  houses  shall  be  signed  by  the  pre- 
sident of  the  senate,  and  the  sjteaker 
of  the  house  of  representatives.  Sect. 
81. 

7.  Whenever  an  officer,  civil  or 
military,  shall  be  appointed  by  the  joint 
concurrent  vote  of  both  houses,  or  by 
the  separate  vote  of  either  house  of  the 
general  assembly,  the  vote  shall  be 
taken  viva  voce,  and  entered  on  the 
journal.  Sect.  19. 

8.  — The  senators  and  representa- 
tives shall,  in  all  cases  except  treason, 
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felony,  or  breach  of  the  peace,  lx*  pri- 
vileged from  arrest,  during  the  session 
of  the  general  assembly,  and  for  fifteen 
days  before  the  commencement  and 
after  the  termination  of  each  session  ; 
and  for  any  speech  or  debate  in  either 
house,  they  shall  not  1x5  questioned 
in  any  other  place.  Sect.  20. 

9.  — The  members  of  the  general  as- 
sembly shall  severally  receive,  from 
the  public  treasury,  compensation  for 
their  services,  which  may  be  increased 
or  diminished;  but  no  alteration  of  such 
compensation  of  members  shall  take 
effect  during  the  session  at  which  it  is 
made.  Sect.  21. 

10.  — 1st.  The  senate  shall  never 
consist  of  less  than  seventeen  nor  more 
than  thirty-three  members.  Art.  4. 
Sect.  31.  The  members  shall  lx;  cho- 
sen for  four  years,  by  the  qualified 
electors  of  the  several  districts.  Art. 
Sect.  5.  No  person  shall  be  a senator 
who  shall  not  have  attained  the  age  of 
thirty  years ; who  shall  not  1x5  a free 
w hite  male  citizen  of  the  United  States; 
who  shall  not  have  been  an  inhabitant 
of  this  state  for  one  year;  and  who 
shall  not,  at  the  time  of  his  election, 
have  an  actual  residence:  in  the  district 
ho  may  be  chosen  to  represent.  Art. 
4,  Sect.  (5. 

1 1 .  — All  impeachments  shall  l>e  tried 
by  the  senate;  and  when  sitting  for 
that  purjx»se,  the  senators  shall  Ixj  on 
oath  or  atfirrnntion  to  do  justice  accord- 
ing to  law  and  evidence.  When  flic 
governor  shall  lx:  tried,  the  chief  jus- 
tice of  the  supreme  court  shall  preside ; 
and  no  person  shall  1x5  convicted  w ith- 
out the  concurrence  of  two-thirds  of 
the  senators  elected.  Art.  4,  Sect.  27. 

12.  — 2dly.  The  house  of  represen ta- 
tiers  shall  consist  of  not  less  than  fifty- 
four,  nor  more  than  one  hundred  re- 
p resent  at  ives,  to  be  apportioned  among 
the  several  counties  in  this  state,  ac- 
cording to  the  number  of  free  white 
male  inhabitants  therein,  taking  five 
hundred  as  the  ratio,  until  the  number 
of  representatives  amounts  to  seventy- 
five;  and  when  they  amount  to  seven- 
ty-five, they  shall  not  lx:  further  in- 
creased until  the  population  of  the  state 


amounts  to  five  hundred  thousand 
souls.  Provided  that  each  county  now 
organized  shall,  although  its  population 
may  not  give  the  existing  ratio,  always 
be  entitled  to  one  representative.  The 
members  arc  chosen  every'  second  year, 
by  the  qualified  electors  of  the  several 
counties.  Art.  4,  Sect.  2. 

13.  — -The  qualification  of  an  elector 
is  as  follows:  he  must  1,  be  a free, 
white  male  citizen  of  the  United  States; 
2,  have  attained  the  age  of  twenty-one 
years ; 3,  have  been  a citizen  of  this 
state  six  months : 4,  he  must  actually 
reside  in  the  county,  or  district  where 
he  votes  for  an  office  made  elective 
under  this  state  or  the  United  States. 
Hut  no  soldier,  seaman,  or  marine,  in 
the  arinv  of  the  United  States,  shall  be 
entitled  to  vote  at  any  election  within 
this  st:iv.  Art.  4,  Sect.  2. 

14. — No  person  shall  be  a member 
of  the  house  of  representatives,  who 
shall  not  have  attained  the  age  of  twen- 
ty-five years;  who  shall  not  be  n free, 
white  male  citizen  of  the  Uuited  States  ; 
who  shall  not  have  been  an  inhabitant 
of  this  state  one  year;  and  who  shall 
not,  at  the  time  of  his  election,  have  ail 
actual  residence  in  the  county  he  may 
be  chosen  to  represent.  Art.  4,  Sect.  4. 

15.  — The  house  of  representatives 
shall  have  the  sole  power  of  impeach- 
ment. Art.  4,  Sect.  27. 

1(>. — § 2.  The  supreme  executive 
pow'er  of  this  state  is  vested  in  a chief 
magistrate,  who  is  styled  “The  Go- 
vernor of  the  State  of  Arkansas.”  Art. 
5.  Sect.  1. 

17.  — 1.  He  is  elected  by  the  electors 
of  the  representatives. 

18.  — 2.  He  must  l>e  thirty  years  of 
age;  a native  born  citizen  of  Arkan- 
sas, or  a native  Ixjrn  citizen  of  the 
United  States,  or  a resident  of  Arkan- 
sas ten  years  previous  to  the  adoption 
of  this  constitution,  if  not  a native  of 
the  United  States;  and  shall  have  boon 
a resident  of  the  same  at  least  four 
years  next  beforo  bis  election.  Art.  4, 
s.  4. 

1 9.  — 3.  The:  governor  holds  bis  of- 
fice for  the  term  of  four  years  from  the 
time  of  his  installation,  and  until  his 
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successor  shall  be  duly  qualified ; but 
he  is  not  eligible  for  more  than  eight 
years  in  any  term  of  twelve  years. 
Art.  5,  s.  4. 

20. — 4.  His  principal  duties  arc 
enumerated  in  the  fifth  article  of  the 
constitution,  and  are  as  follows : He 

shall  be  commander-in-chief  of  the 
army  of  this  state,  and  of  the  militia 
thereof,  except  when  they  shall  be 
called  into  the  service  of  the  United 
States ; s.  6.  He  may  require  informa- 
tion, in  writing,  from  the  officers  of  the 
executive  department,  on  any  subject 
relating  to  the  duties  of  their  respective 
offices ; s.  7.  Ho  may  by  proclama- 
tion, on  extraordinary  occasions,  con- 
vene the  general  assembly,  at  the  scat 
of  government,  or  at  a different  place, 
if  that  shall  have  become,  since  their 
last  adjournment,  dangerous  from  an 
enemy,  or  from  contagious  diseases. 
In  case  of  disagreement  between  the 
two  houses,  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to 
such  time  as  he  shall  think  proper,  not 
beyond  the  day  of  the  next  meeting  of 
the  general  assembly  ; s.  8.  He  shall, 
from  time  to  time,  give  to  the  general 
assembly  information  of  the  state  of  the 
government,  and  recommend  to  their 
consideration  such  measures  ns  ho  may 
deem  expedient ; s.  9.  He  shall  take 
care;  that  the  laws  be  faithfully  exe- 
cuted ; s.  10.  In  all  criminal  and  pe- 
nal cases,  except  thoso  of  treason  and 
impeachment,  ho  shall  have  power  to 
grant  pardons,  after  conviction,  and  re- 
mit fines  and  forfeitures,  under  such 
rules  and  regulations  as  shall  be  pre- 
scribed by  law.  In  cases  of  treason, 
he  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  senate,  to 
grant  reprieves  and  pardons ; and  he 
may,  in  the  recess  of  the  senate,  re- 
spite tho  sentence  until  the  end  of  the 
next  session  of  the  general  assembly ; 
s.  11.  He  is  the  keeper  of  the  seal  of 
the  state,  which  is  to  be  used  by  him 
officially;  s.  12.  Every  hill  which 
shall  have  passed  both  houses,  shall  Ik; 
presented  to  the  governor.  If  he  ap- 
prove, he  shall  sign  it ; but  if  lie  shall 
not  approve  it,  ho  shall  return  it,  with 


his  objections,  to  the  house  in  which  it 
' shall  have  originated,  who  shall  enter 
his  objections  at  large  upon  their  jour- 
nals, and  proceed  to  reconsider  it.  If, 
ufl<T  such  reconsideration,  a majority  of 
the  whole  number  elected  to  that  house 
shall  agree  to  pass  the  bill,  it  shall  l>e 
sent,  with  the  objections,  to  the  other 
house,  by  which,  likewise,  it  shall  be 
reconsidered;  and  if  approved  by  a 
majority  of  the  whole  number  elected 
to  that  house,  it  shall  be  a law ; hut  in 
such  cases,  the  votes  of  both  houses 
shall  be  determined  by  yens  and  nays ; 
and  the  names  of  persons  voting  for  or 
against  the  bill,  shall  be  entered  on  the 
journals  of  each  house  respectively.  If 
the  bill  shall  not  be  returned  by  the 
governor  within  three  days,  Sundays 
excepted,  after  it  shall  have  been  pro- 
seated  to  him,  the  same  shall  l>e  a law, 
in  like  manner  as  if  he  had  signed  it, 
unless  the  general  assembly,  by  their 
adjournment,  prevent  its  return;  in 
such  case  it  shall  not  be  a law ; s.  10. 
— 5.  In  case  of  the  impeachment  of 
the  governor,  his  removal  from  office, 
death,  refusal  to  qualify,  or  absence 
from  the  state,  the  president  of  the  se- 
nate shall  exercise  all  the  authority  ap- 
pertaining to  the  office  of  governor, 
until  unothor  governor  shall  have  been 
elected  and  qualified,  or  until  the  go- 
vernor absent  or  impeached,  shall  re- 
turn or  bo  acquitted;  s.  18.  If,  during 
the  vacancy  of  tho  office  of  governor, 
the  president  of  the  senate  shall  bo  im- 
peached, removed  from  office,  refuse  to 
qualify,  resign,  die,  or  bo  absent  from 
the  state,  the  speaker  of  the  house  of 
representatives  shall,  in  like  manner, 
administer  the  government;  s.  19. 

21 .  — il.  The  jwlicUd  power  of 
this  state  is  vested  by  the  sixth  article 
of  tho  constitution,  ns  follows ; 

22.  — 1.  The  judicial  power  of  this 
stato  shall  be  vested  in  one  supreme 
court,  in  circuit  courts,  in  county 
courts,  and  in  justices  of  tin;  peace. 
The  General  Assembly  may  also  vest 
such  jurisdiction  as  may  be  deemed 
necessary,  in  corjioration  courts;  and, 
when  they  deem  it  expedient,  may 
establish  courts  of  chancery, 
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23.  — 2.  The  supreme  court  shall 
lx?  composed  of  three  judges,  one  of 
whom  shall  be  styled  chief  justice,  any 
two  of  whom  shall  constitute  a quorum ; 
and  the  concurrence  of  any  two  of  the 
said  judges  shall,  in  every  case,  be  ne- 
cessary to  a decision.  The  supreme 
court,  except  in  cases  otherwise  direc- 
ted by  this  constitution,  shall  have  ap- 
pellate jurisdiction  only,  which  shall 
be  co-extensivc  with  the  state,  under 
such  rules  and  regulations  us  may, 
from  time  to  time,  be  prescribed  by 
law ; it  shall  have  a genera]  superin- 
tending  control  over  all  inferior  and 
other  courts  of  law  and  equity  ; it  shall 
have  power  to  issue  writs  of  error  and 
supersedeas,  certiorari  and  habeas  cor - 
pus,  maiutnmus,  and  quo  warranto, 
and  other  remedial  writs,  and  to  hear 
and  determine  the  same;  said  judges 
shall  bo  conservators  of  the  peace 
throughout  the  state,  and  shall  severally 
have  power  to  issue  any  of  the  afore- 
said writs. 

24.  — 3.  The  circuit  court  shall 
have  jurisdiction  overall  criminal  cases 
which  shall  not  be  otherwise  provided 
for  by  law ; and  exclusive  original  ju- 
risdiction of  all  crimes  amounting  to  fe- 
lony common  at  law  ; and  original  juris- 
diction of  all  civil  cases  which  shall  not 
be  cognizable  before  justices  of  the  peace, 
until  otherwise  directed  by  the  General 
Assembly  ; and  original  jurisdiction  in 
all  matters  of  contract,  when  the  sum 
in  controversy  is  over  one  hundred 
dollars.  It  shall  hold  its  terms  at  such 
place  in  each  county,  ns  may  be  by  , 
law  directed. 

25.  — 4.  The  state  shall  lie  divided 
into  convenient  circuits,  each  to  con-  1 
sist  of  not  less  than  five,  nor  more 
than  seven  counties  contiguous  to  each 
other,  for  each  of  which  a judge  shall 
be  elected,  who,  during  his  continuance 
in  ofiiec,  shall  reside  and  l>o  n conser- 
vator of  the  pence  within  the  circuit 
for  which  he  shall  have  been  elected. 

26.  — 5.  The  circuit  courts  shall  . 
exercise  a superintending  control  over  | 
the  county  courts,  and  over  justices  of  ( 
the  peace,  in  each' county  in  their  re-  ; 
spectivc  circuits;  and  shall  have  power  | 


to  issue  all  the  necessary  writ®  to 
carry  into  effect  their  general  and  spe- 
cific powers. 

27.  — 6.  Until  the  General  Assem- 
bly shall  deem  it  expedient  to  establish 
courts  of  chancery,  the  circuit  courts 
shall  have  jurisdiction  in  matters  of 
equity,  subject  to  appeal  to  the  supreme 
court,  in  such  manner  as  may  be  pre- 
scribed by  law. 

28.  — 7.  The  General  Assembly 
shall,  by  joint  vote  of  both  houses, 
elect  the  judges  of  the  supreme  and 
circuit  courts,  a majority  of  the  w hole 
number  in  joint  vote  lxiing  necessary 
to  a choice,  'flic  judges  of  the  su- 
preme court  shall  be  at  least  thirty 
years  of  age;  they  shall  hold  their 
offices  for  eight  years  from  the  date  of 
their  commissions.  The  judges  of  the 
circuit  courts  shall  be  at  least  twenty- 
five  years  of  ago,  and  shall  be  elected 
for  the  term  of  four  years  from  the 
date  of  their  commissions. 

29.  — 9.  There  shall  be  established 
in  each  county,  a court  to  be  holden  by 
the  justices  of  the  ponce,  ami  called 
the  county  court,  which  shall  have  ju- 
risdiction in  all  matters  relating  to 
county  taxes,  disbursements  of  money 
for  county  purposes,  and  in  every  other 
case  that  may  be  necessary  to  the  in- 
ternal improvement  and  local  concerns 
of  the  respective  counties. 

30.  — 10.  There  shall  lie  elected 
by  the  justices  of  the  jioacc  of  the  re- 
spectivc  counties,  a presiding  judge  of 
the  county  court,  to  be  commissioned 
by  the  governor,  and  hold  his  office  for 
the  term  of  two  years,  and  until  his 
successor  is  elected  or  qualified.  Me 
shall,  in  addition  to  the  duties  that  may 
be  required  of  him  by  law,  ns  presiding 
judge  of  the  county  court,  be  a judge  of 
the  court  of  probutc,  and  huve  such  ju- 
risdiction in  matters  relative  to  the 
estates  of  deceased  persons,  executors, 
administrators,  and  guardians,  ns  may 
he  prescribed  by  law',  until  otherwise 
directed  by  the  General  Assembly. 

31.  — li.  No  judge  shnll  preside 
in  the  trial  of  any  cause,  in  the  event 
of  which  he  may  he  interested,  or 
where  cither  of  the  parties  sholl  be 
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connected  with  him  by  affinity  or  con- 
sanguinity, within  such  degrees  ns  may 
be  prescribed  by  law,  or  in  which  he 
shall  have  been  of  counsel,  or  have 
presided  in  any  inferior  court,  except 
by  consent  of  all  the  parties. 

32. — 12.  The  qualified  voters  in 
each  township  shall  elect  the  justices  of 
the  peace  for  their  respective  townships. 
For  every  fifty  voters  there  may  be 
elected  one  justice  of  the  peace,  pro- 
vided, that  each  township,  however 
small,  shall  have  two  justices  of  the 
peace.  Justices  of  the  peace  shall  be 
elected  for  two  years,  and  shall  be 
commissioned  by  the  governor,  and  re- 
side in  the  townships  for  which  they 
shall  have  been  elected,  during  their 
continuance  in  ofiice.  They  shall 
have  individually,  or  two  or  more  of 
them  jointly,  exclusive  original  juris- 
diction in  all  matters  of  contract,  ex- 
cept in  actions  of  covenant,  where  the 
sum  in  controversy  is  of  one  hundred 
dollars  and  under.  Justices  of  the 
peace  shall  in  no  case  have  jurisdiction 
to  try  and  determine  any  criminal  case 
or  penal  offence  against  the  state ; but 
may  sit  as  examining  courts,  and  com- 
mit, discharge,  or  recognize  to  the 
court  having  jurisdiction,  for  further 
trial,  offenders  against  the  peace.  For 
the  foregoing  purposes  they  shall  have 
|>ower  to  issue  all  necessary  process ; 
they  shall  also  have  power  to  bind  to 
keep  the  peace,  or  for  good  behaviour. 

ARM  OF  THE  BRA.  Lord  Coke 

defines  an  arm  of  the  sen  to  be  where 
the  sea  or  tide  Hows  or  reflows.  Con- 
stable’s Case,  5 Co.  107.  This  term 
includes  bays,  roads,  creeks,  coves, 
ports,  and  rivers  where  the  water  flows 
and  reflows,  whether  it  be  salt  or  fresh. 
Ang.  Tide  Wat.  01.  Vide  Creek ; 
Haven;  Navigable;  Pori;  Reliction ; 
River;  Road. 

ARMISTICE,  is  a cessation  of  hos- 
tilities between  belligerent  nations  for  a 
considerable  time.  It  is  either  partial 
and  local,  or  general.  It  differs  from 
a mere  suspension  of  arms  which  takes 
pluce  to  enable  the  two  armies  to  bury 
their  dead,  their  chiefs  to  hold  confer- 
ences or  pourparlers,  and  the  like. 


Vattel,  Droit  dos  Gens,  liv.  3,  c.  16,  ^ 
233.  The  terms  truce,  (q.  v.)  and  ar- 
mistice, are  sometimes,  used  in  the 
same  sense.  Vide  Truce. 

ARMS.  Any  thing  that  a man 
wears  for  his  defence,  or  takes  in  his 
hands,  or  uses  in  his  anger,  to  enst  at, 
or  strike  at  another.  Co.  Lilt.  161  b, 
162  a;  Crompt.  Just.  1*.  05;  Cunn. 
Diet.  h.  t. 

2. — The  Constitution  of  the  United 
States,  Amendm.  art.  2,  declares,  that 
“ a well  regulated  militia  being  neces- 
sary to  the  security  of  a free  state,  the 
right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed.”  In  Ken- 
tucky, a statute  “ to  prevent  persons 
from  wearing  concealed  arms,”  has 
been  declared  to  be  unconstitutional.  2 
Lilt.  K.  90 ; while  in  Indiana  a similar 
statute  lias  been  holden  valid  mid  con- 
stitutional. 3 Black f.  R.  229.  Vide 
Story,  Const.  § 1889,  1890;  Amer. 
Citizen,  170;  1 Tuck.  Black.  App. 
300  ; Rawle  on  Const.  125. 

Arms,  in  heraldry , air  signs  of  arms, 
drawings,  painted  on  shields,  banners, 
and  the  like.  The  arms  of  the  United 
States  are  descrilied  in  the  Resolution 
of  Congress,  of  June  20,  1782.  Vide 
Seed  of  the  Untie* l States. 

ARPENT.  A quantity  of  land  con- 
taining a French  acre.  4 Hall’s  Law 
Journal,  518. 

ARPENT ATOR,  from  arpent,  a 
measurer  or  surveyor  of  land. 

AR R A IGNM ENT,  crim.  hue,  jyrac - 
ticcy  signifies  the  calling  of  the  defen- 
dant to  the  bar  of  the  court,  to  answer 
the  accusation  contained  in  the  indict- 
ment. It  consists  of  three  parts. 

2.  — 1.  Calling  the  defendant  to  the 
liar  by  bis  name,  and  commanding  him 
to  hold  up  his  hand ; this  is  done  for 
the  purpose  of  completely  identifying 
the  prisoner  as  the  person  named  in  the 
indictment ; the  holding  up  his  hand  is 
not,  however,  indispensable,  for  if  the 
prisoner  should  refuse  to  do  so,  he  may 
be  identified  by  any  admission,  that  he 
is  the  jKM’son  intended. 

3.  — 2.  The  reading  of  the  indictment 
to  enable  him  fully  to  understand  the 
charge  to  be  produced  against  him. 
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The  mode  in  which  it  is  read  is,  alter 
saying,  “ A B,  hold  up  your  hand,”  to 
proceed,  “ you  stand  indicted  by  the 
name  of  A*  B,  late  of,  &c.,  for  that 
you,  on,  &e.,''  and  then  go  through  the 
whole  of  the  indictment. 

4. — 3.  After  this  is  concluded,  the 
clerk  proceeds  to  the  third  part  by  add- 
ing, “ How  say  you,  A B,  arc  you 
guilty  or  not  guilty?”  Upon  this,  if 
the  prisoner  con  leases  the  charge,  the 
confession  is  recorded,  and  nothing 
further  is  done  till  judgment ; if  on  the 
contrary  he  answers  44  uot  guilty,”  that 
plea  is  entered  for  him,  and  the  clerk 
or  attorney  general  replies  that  he  is 
guilty  ; when  an  issue  is  formed. 

Vide  generally,  Dalt.  J.  h.  t. ; Burn's 
J.  h.  t.;  Williams's  J.  h.  t. ; 4 Bl.  Com. 
322;  liurg.  St.  Tr.  4 vol.  777,  061 ; 

2 Hale,  219 ; Cro.  C.  C.  7;  1 Chit.  Cr. 
Law,  414. 

ARRAMEUR,  maritime  laic . The 
name  of  an  ancient  ollicer  of  a port, 
whose  business  wus  to  load  and  unload 
vessels. 

2. — In  the  Laws  of  Oleron,  art.  11, 
(published  in  English  in  the  App.  to  1 
Bet.  Adm.  U.  xxv.)  some  account  of 
arrameurs  will  be  found  in  these  words  : 

“ There  were  formerly,  in  several  poru> 
of  Guycnne , certain  ofticers  called  ar- 
rameurs ^ or  Stowers,  who  were  master- 
carjienters  by  profession,  and  were  paid 
by  the  merchants,  who  loaded  the 
ship.  Their  business  was  to  dis|K>sc  1 
right,  and  stow  closely,  all  goods  in 
casks,  bales,  boxes,  bundles  or  other- 
wise; to  balance  both  sides,  to  fill  up 
the  vacant  spaces,  and  manage  every 
thing  to  the  best  advantage.  It  was 
not  hut  that  the  greatest  part  of  the 
ship’s  crew  understood  this  as  well  as 
these  stowers ; but  they  would  not 
meddle  with  it,  nor  undertake  it,  to 
avoid  fulling  tinder  the  merchant’s  dis- 
pleasure,  or  being  accountable  for  any 
ill  accident  that  might  happen  by  that 
means.  There  were  also  sacquicrs, 
who  were  very  ancient  ofticers,  as  may- 
be seen  in  the  l lth  book  of  the  Theo- 
dosian  code,  Unica  tic  Saceariis  Partus 
Roma,  lib.  14.  Their  business  was 
to  load  and  unload  vessels  loaded  with  | 


sail,  corn,  or  fish,  to  prevent  the  ship's 
crew  defrauding  the  merchant  by  false 
talc,  or  cheating  him  of  his  merchan- 
dise otherwise.”  See  Sacquicr;  Steve- 
dore. 

ARRAS,  Span.  law.  The  property 
contributed  by  the  husband,  ad  susii- 
nenda  onera  matrimonii,  is  called  ar- 
ras. The  husband  is  under  no  obliga- 
tion to  give  arras,  but  it  is  a donation 
purely  voluntary.  He  is  not  |iermitted 
to  give  in  arras  more  than  a tenth  of 
his  property.  The  arras  is  the  exclu- 
sive projK’rty  of  the  wile,  subject  to  the 
husband's  usufruct  during  bis  life. 
Burge  ou  the  Confl.  of  Laws,  417. 

2. — By  arras  is  also  understood  the 
donation  which  the  husband  makes  to 
his  wife,  by  reason  or  on  account  of 
marriage,  and  in  consideration  of  the 
dote,  or  portion,  which  ho  receives  from 
her.  Aso  & Man.  Inst.  B.  1,  t.  7,  c.  3. 

ARRAY,  practice,  is  the  w hole  body 
of  jurors  summoned  to  ultcud  a court, 
as  they  arc  arrayed  or  arranged  on  the 
panel.  Vide  Oudlcngcs,  and  Dane's 
Ab.  Index,  li.  t. ; 1 Chit.  Cr.  Law, 
530 ; Com.  Dig.  Challenge,  B. 

ARREARAGE,  money  remaining 
unpaid  after  it  becomes  due ; ns  rent 
unpaid ; interest  remaining  due ; Bow. 
Mortgages,  Index,  h.  t. ; a sum  of  mo- 
ney remaining  in  the  hands  of  an  ac- 
countant. Merl.  Hep.  h.  t. ; Dane’s 
Ab.  Index,  h.  t. 

ARREST.  To  stop;  to  seize;  to 
deprive  one  of  his  liberty  by  virtue  of 
legal  authority. 

Ahukst  in  civil  cases,  practice. 
An  arrest  is  the  apprehension  of  a per- 
son by  virtue  of  a lawful  authority,  to 
answer  the  demand  against  him  in  a 
civil  action. 

2.  — To  constitute  an  arrest,  no  ac- 
tuul  force  or  manual  touching  of  the 
body  is  requisite ; it  is  sufticient  if  tho 
party  be  within  the  power  of  the  offi- 
cer, and  submit  to  the  arrest.  2 N.  H. 
Rep.  318;  8 Dana,  190;  3 Marring. 
410;  1 Baldw.  239;  Harper,  458;  8 
Grccnl.  127;  1 Wend.  215;  2 Blaekf. 
294. 

3.  — Arrests  arc  made  either  on 
mesne  or  final  process.  1.  An  arrest 


ARR 


ARR 


129 


on  mesne  process  is  made  in  order  that 
the  defendant  shall  answer  after  judg- 
ment, to  satisfy  the  claim  of  the  plain- 
tiff; on  being  arrested,  the  defendant 
is  entitled  to  be  liberated  on  giving  suf- 
ficient bail,  which  the  officer  is  bound 
to  take.  2.  When  the  arrest  is  on 
final  process,  as  a ca.  sa.,  the  defend- 
ant cannot  generally  be  discharged  on 
bail ; and  his  discharge  is  considered 
as  an  escape.  Vide,  generally,  Yelv. 
29,  a,  note;  3 Bl.  Com.  288,  n. ; 1 
Sup.  to  Ves.  Jr.  374  ; Wats,  on  Slier. 
87;  11  East,  440;  18  E.  C.  L.  R. 
109,  note. 

4.  — In  all  governments  there  are 
persons  who  are  privileged  from  arrest 
in  civil  cases.  In  the  United  States 
this  privilege  continues  generally  while 
the  defendant  remains  invested  with  a 
particular  character.  Members  of  Con- 
gress and  of  the  state  legislatures  are 
exempted  while  attending  the  respec- 
tive assemblies  to  which  they  belong ; 
parties  and  witnesses,  while  lawfully 
attending  court ; electors,  while  attend- 
ing a public  election ; ambassadors  and 
other  foreign  ministers ; insolvent  debt- 
ors, when  they  have  been  lawfully  dis- 
charged ; married  women,  when  sued 
upon  their  contracts,  are  generally  pri- 
vileged ; and  executors  and  adminis- 
trators, when  sued  in  their  representa- 
tive characters,  generally  enjoy  the 
same  privilege.  The  privilege  in  fa- 
vour of  members  of  Congress,  or  of  the 
state  legislatures,  of  electors,  and  of 
parties  and  witnesses  in  a cause,  extend 
to  the  time  of  going  to,  remaining  at, 
and  returning  from,  the  places  to  which 
they  are  thus  legally  culled. 

5.  — The  code  of  civil  practice  of 
Louisiana  enacts  as  follows,  namely : 
Art.  210.  The  arrest  is  one  of  the 
means  which  the  law  gives  the  creditor 
to  secure  the  person  of  his  debtor  while 
the  suit  is  pending,  or  to  compel  him  to 
give  security  lor  his  appearance  after 
judgment.  Art.  211.  Minors  of  both 
sexes,  whether  emancipated  or  not,  in- 
terdicted persons,  and  women,  married 
or  single,  cannot  be  arrested.  Art. 
212.  Any  creditor,  whose  debtor  is 
aliout  to  leave  the  state,  oven  for  a 
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limited  time,  without  leaving  in  it  suffi- 
cient  property  to  satisfy  the  judgment 
which  he  expects  to  obtain  in  the  suit 
he  intends  to  bring  against  him,  may 
have  the  person  of  such  debtor  arrested 
anti  confined  until  he  shall  give  suffi- 
cient security  that  he  shall  not  depart 
from  the  state  without  the  leave  of  the 
court. — Art.  213.  Such  arrest  rnay  be 
ordered  in  all  demands  brought  for  a 
debt,  whether  liquidated  or  not,  when 
the  term  of  payment  has  expired,  and 
even  for  damages  for  any  injury  sus- 
tained  by  the  plaintiff  in  either  his  per- 
son or  property. — Art.  214.  Previous 
to  obtaining  an  order  of  arrest  against 
his  debtor,  to  compel  him  to  give  suffi- 
cient security  that  he  shall  not  depart 
from  the  state,  the  creditor  must  swear 
in  the  petition  which  he  presents  to  that 
effect  to  any  competent  judge,  that  the 
debt,  or  the  damages  which  he  claims, 
and  the  amount  of  which  he  specifics, 
is  really  due  to  him,  and  that  he  verily 
believes  that  the  detendant  is  about  to 
remove  from  the  state,  without  leaving 
in  it  sufficient  property  to  satisfy  his 
demand ; and  lastly,  that  lie  does  not 
take  this  oath  with  the  intention  of  vex- 
ing the  defendant,  but  only  in  order  to 
secure  his  demand. — Art.  215.  The 
oath  prescribed  in  the  preceding  article 
may  be  taken  either  by  the  creditor 
himself,  or,  in  his  absence,  by  his  at- 
torney in  fact  or  his  agent,  provided 
cither  the  one  or  the  other  can  swear 
to  the  debt  from  bis  personal  and  direct 
knowledge  of  its  being  due,  and  not  by 
what  he  may  know  or  have  learned 
from  the  creditor  he  represents. — Art. 
210. — The  oath  which  the  creditor  is 
required  to  take  of  the  existence  and 
nature  of  the  debt  of  which  he  claims 
payment,  in  the  cases  provided  in  the 
two  preceding  articles,  may  l»o  taken 
either  before  any  judge  or  justice  of  the 
jwvice  of  the  place  where  the  court  is 
held,  before  which  he  sues,  or  before 
the  judge  of  any  other  place,  provided 
the  signature  of  such  judge  be  proved 
or  duly  authenticated.  Vide  Autcr 
action  pendant ; Lis  pendent ; Privi- 
lege; Rights. 

Arrest,  in  criminal  cases , is  the 
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apprehending  or  detaining  of  the  per-  i 
son,  in  order  to  l>e  forthcoming  to 
answer  an  alleged  or  suspected  crime.  I 
The  word  arrest  is  more  properly  used 
in  civil  cases,  and  apprehension  in 
criminal.  A man  is  arrested  under  a I 
capias  ad  respondendum , apprehended 
under  a warrant  charging  him  with  a 
larceny. 

2.  — It  will  Ik?  convenient  to  consider, 
1,  who  may  Ik*  arrested;  2,  for  what 
crimes ; 3,  at  what  time ; 4,  in  what 
places ; 5,  by  whom  and  by  what 

authority. 

3.  — 1.  Whomay  be  arrested.  Gene- 
rally nil  persons  properly  accused  of 
a crime  or  misdemeanor,  may  Ik?  ar- 
rested ; by  the  laws  of  the  United 
States,  ambassadors  (q.  v.)  and  other 
public  ministers  are  exempt  from  arrest. 

4.  — 2.  For  what  offences  an  arrest 
may  he  made.  It  may  l>e  made  for 
treason,  felony,  breach  of  the  peace  or 
other  misdemeanor. 

5.  — 3.  At  what  time.  An  nrrest 
may  be  made  in  the  night  ns  well  ns 
in  the  day  time ; and  for  treasons, 
felonies,  and  breaches  of  the  peace,  on 
Sunday  ns  well  as  on  other  days.  It 
may  bo  made  before  as  well  as  after 
indictment  found.  Wallace’s  R.  23. 

6. -4.  In  what  ] dares.  No  place 
affords  protection  to  offenders  against 
the  criminal  law;  a man  may  there- 
fore bo  arrested  in  his  own  house 
(q.  V.)  which  may  be  broken  for  the 
purpose  of  making  the  nrrest. 

7.  — 5.  Who  may  arrest  and  by  what  | 
authority.  An  offender  may  Ik?  nr-  j 
rested  either  without  a warrant  or  ; 
with  a warrant.  First,  an  arrest  may 
Ik*  made  without  a warrant  by  a pri- 
vatc  individual  or  by  a peace  officer. 
Private  individuals  are  enjoined  by 
law  to  arrest  an  offender  when  present 
nt  the  time  a felony  is  committed,  or  a 
dangerous  wound  given,  1 1 Johns.  R. 
480  ; and  Vide  Hawk.  B.  1,  c.  12,  s.  1 ; 
c.  13,  s.  7,  8 ; 4 HI.  Com.  292;  1 
Hale,  587  ; Com.  Dig.  Imprisonment, 
(H  4) ; Bac.  Ab.  Trespass,  (D  3). 
Peace  ojjiccrs  may,  a fortiori,  make  an 
arrest  for  a crime  or  misdemeanor 
committed  in  their  view,  without  any 


warrant ; 8 Serg.  & R.  47.  An  arrest 
may  therefore  be  made  by  a constable 
(q.  v.),  a justice  of  the  peace  (q.  v.), 
sheriff  (q.  v.),  and  coroner  (q.  v.). 
Secondly,  an  arrest  may  be  made  by 
virtue  of  a warrant  (q.  v.),  which  is 
the  proper  course  when  the  circum- 
stances of  the  case  will  permit  it. 
Vide,  generally,  1 Chit  Cr.  Law,  11 
to  71  ; Russ,  on  Cr.  Index,  h.  t. 

Arrest  of  judgment.  The  act 
of  a court  by  which  the  judges  rcftise 
to  give  judgment,  because  upon  the  face 
of  the  record  it  appears  the  plaintiff  is 
not  entitled  to  it.  See  Judgment , Ar- 
rest of. 

ARRFST  AND  IS  bonis  ne  dissi- 
pentur , in  the  English  law,  a writ  for 
him  whose  cattle  or  goods,  being  taken 
during  a controversy,  arc  likely  to  be 
wasted  and  consumed. 

ARRESTEE,  in  the  Jaw  of  Scot - 
larvly  is  he  in  whose  hands  a debt,  or 
property  in  his  possession,  1ms  been 
arrested  bv  a regular  arrestment.  If, 
in  contempt  of  the  arrestment,  he  shall 
make  payment  of  the  sum,  or  deliver 
the  goods  arrested  to  the  common 
debtor,  he  is  not  only  liable  criminully 
for  breach  of  the  arrestment,  but  he 
must  pay  the  debt  again  to  the  ar- 
rester. Ersk.  Pr.  L.  Scot.  3,  6,  6. 

ARRESTER,  in  tfie  law  of  Scot- 
land, is  one  who  sues  out  and  obtains 
an  arrestment  of  his  debtor’s  goods  or 
movable  obligations.  Ersk.  Pr.  L. 

Scot.  3,  0,  1. 

ARRESTMENT,  in  the  Scotch  law; 
by  this  term  is  sometimes  meant  the 
securing  of  a criminal’s  person  till 
trial,  or  that  of  a debtor  till  he  give 
security  judicio  sisti,  Ersk.  Pr.  L. 
Scot.  1,  2,  12.  It  is  also  the  order  of 
a judge,  by  which  he  who  is  debtor  in 
a movable  obligation  to  the  arrester’s 
debtor,  is  prohibited  to  make  payment 
or  delivery  till  the  debt  dire?  to  the 
arrester  Ik;  paid  or  secured,  Ersk.  Pr. 
D-  Scot  1 . 3,  6,  1.  Set;  Attachment , 
foreign.  Where  arrestment  proceeds 
on  a depending  action,  it  may  Ik? 
loosed  by  the  common  debtor’s  giving 
security  to  the  arrester  for  his  debt,  in 
the  event  it  shall  be  found  due.  lb.  3,6,7. 
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ARRETTED,  arrectatus , i.  e.  a/1  i 
rectum  vocatus ; convened  before  n 
judge  and  charged  with  a crime. — 
Ad  rectum  malc/ectorcm,  is,  according 
to  Bracton,  to  have  a malefactor  forth- 
coming to  be  put  on  his  trial.  Some- 
times it  is  used  for  imputed  or  luid  to 
his  charge ; as,  no  folly  may  be  oj*- 
retted  to  any  one  under  age,  Bract.  1. 
3,  tr.  2,  c.  10;  Cunn.  Diet.  h.  t. 

Alt  RILE,  contracts , in  the  civil  law , 
arc  money  or  other  valuable  things 
given  by  the  buyer  to  the  seller,  for  i 
the  purpose  of  evidencing  the  contract; 
earnest. 

2. — There  are  two  kinds  of  arrlue ; , 
one  kind  given  when  a contract  has 
only  been  proposed  ; the  other  when  a 
sale  has  actually  taken  place.  Those 
which  arc  given  when  a bargain  lias 
been  merely  proposed,  lieforo  it  has 
been  concluded,  form  the  matter  of 
the  contract,  by  which  lie  who  gives 
the  arrlue  consents  and  agrees  to  lose 
them,  and  to  transfer  the  title  to  them 
in  the  opposite  party,  in  case  he  should 
refuse  to  complete  the  proposed  bar- 
gain ; and  the  receiver  of  arrlue  is 
obliged  on  his  part,  to  return  double 
the  amount  to  the  giver  of  them  in 
case  he  should  fail  to  complete  his 
part  of  the  contract.  Both.  Contr.  de 
Vente,  n.  498.  After  the  contract  of 
sale  has  been  completed,  the  purchaser 
usually  gives  arrlue  ns  evidence  that 
the  contract  has  been  |>crfectcd  ; arrlue 
are  therefore  defined  quod  ante  pretium 
dntur,  et  fidem  fecit  contractus,  facti 
totiusque  pecuni©  sol  vends®,  lb.  n.  500; 
Code,  4,  45,  2. 

ABROGATION,  civil  law , signifies 
nearly  the  same  as  adoption ; the  only 
difference  between  them  is  this,  that 
adoption  was  of  a person  under  full 
age,  but  as  arrogation  required  the 
person  arrogated,  sui  juris,  no  one 
could  Ik?  arrogated  till  he  was  of  full 
age.  Dig.  1,7,5;  Inst.  1,11,3;  1 
Brown’s  Civ.  Law,  119. 

ARSER  IN  LE  MAIN.  Burning 
in  the  hand.  This  punishment  was 
inflicted  on  those  who  received  the 
benefit  of  clergy.  Terms  de  In  Ley.  i 

ARSON,  criminal  latCj  is  at  com-  , 


moil  law  an  offence  of  the  degree  of 
felony ; and  is  defined  by  Lord  Coke 
to  be  the  malicious  and  voluntary 
burning  the  house  of  another,  by  night 
or  day  ; 3 Inst.  6G. 

2.  — In  order  to  make  this  crime 
complete,  there  must  be,  1st,  a burning 
of  the  house,  or  some  part  of  it ; it  is 
sufficient  if  any  part  be  consumed, 
however  small  it  may  be.  9 C.  P. 
45;  38  E.  C.  L.  R.  29;  16  Mass. 
105.  2d.  The  house  burnt  must  belong 
to  another;  but  if  a man  set  fire  to  his 
own  house  with  a view  to  burn  his 
neighbour’s,  und  does  so,  it  is  at  least 
a great  misdemeanor,  if  not  a felony, 

1 Hale  P.  C.  568;  2 East  P.  C.  1027; 

2 Russ.  487.  3d.  The  burning  must 

have  been  both  malicious  and  wilful. 

3.  — The  oflenco  of  arson  at  common 
law  does  not  extend  further  than  the 
burning  of  the  house  of  another.  By 
statute  this  crime  is  greatly  enlarged 
in  some  of  the  states,  as  in  Pennsylva- 
nia, where  it  is  extended  to  the  burn- 
ing of  any  burn,  or  out-house  having 
lmy  or  grain  therein ; any  barrack, 

I rick  or  stack  of  hay,  grain,  or  bark ; 
any  public  buildings,  church  or  mect- 
ing-housc,  college,  school  or  library. 
Act  23  April,  1829;  2 Russell  on 
Crimes,  486;  1 llawk.  P.  C.  c.  39; 
4 Bl.  Com.  220;  2 East,  P.  C.  c.  21, 

! s.  1,  p.  1015;  10  John.  R.  203;  10 
I Mass.  105  ; as  to  the  extension  of  the 
offence  by  the  laws  of  the  United 
States,  see  stnt.  1825,  c.  270, 3 Story’s 
| L.  U.  S.  1 999. 

ARSL'RA.  The  trial  of  money  by 
| fire  after  it  was  coined.  This  word  is 
obsolete. 

ART.  The  power  of  doing  some- 
thing not  taught  by  nature  or  instinct ; 
Johnson.  Eunomus  defines  art  to  be 
a collection  of  certain  rules  for  doing 
any  thing  in  a set  form.  Dial.  2,  p. 
74.  Tho  Dictionrmiro  des  Sciences 
Medienles,  h.  v.,  defines  it  in  nearly 
the  same  terms. 

2.  The  arts  are  divided  into  mecha- 
nical and  libera!  arts.  The  mecha- 
nical arts  are  those*  which  require  moro 
bodily  than  mental  labour;  they  are 
usually  culled  trades,  und  those  who 
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pursue  them  are  called  artisans  or  mo-  j 
chanics.  The  lil*eral  are  those  which 
have  for  the  sole  or  principal  object, 
works  of  the  mind,  and  those  who  are 
engaged  in  them  are  called  artists  ; 
Pard.  Dr.  Com.  n.  35. 

3.  — The  act  of  Congress  of  July  4, 
1836,  s.  6,  in  describing  the  subjects 
of  patents,  uses  the  term  art.  The 
sense  of  this  word  in  its  usual  accepta- 
tion is  perhaps  too  comprehensive.  , 
The  thing  to  be  patented  is  not  a mere 
elementary  principle,  or  intellectual 
discovery,  but  a principle  put  in  prac- 
tice, and  applied  to  some  art,  machine, 
manufacture  or  composition  of  matter. 

4 Mason,  1. 

4.  — Copperplate  printing  on  the  hack 
of  a hank  note,  is  an  art  for  which  a 
patent  may  be  granted.  4 Wash.  C. 
C.  R.  9. 

Akt  and  part,  in  the  Scotch  laic, 
is  where  one  is  accessary  to  a crime 
committed  by  another ; a person  may  ; 
be  guilty,  art  and  part,  either  by  giv- 
ing advice  or  counsel  to  commit  the  j 
crime;  or,  2,  by  giving  warrant  or  1 
mandate  to  commit  it ; or,  3,  by  actu- 
ally assisting  the  criminal  in  the  exe- 
cution. 

2.  — In  the  more  atrocious  crimes,  it 
seems  agreed,  that  the  adviser  is  equal- 
ly punishable  with  the  criminal  ; and 
that  in  the  slighter  offences,  the  cir- 
cumstances arising  from  the  adviser’s 
lessor  age,  the  joculnr  or  careless  man- 
ner of  giving  the  advice,  &c.,  ma  v l>e 
received  as  pleas  for  softening  the  pun- 
ishment. 

3.  — One  who  gives  a mandate  to 
commit  a crime,  ns  he  is  the  first 
spring  of  the  action,  seems  more  guilty 
than  the  person  employed  ns  the  in- 
strument in  executing  it. 

4.  — Assistance  may  lie  given  to  the 
committer  of  a crime,  not  only  in  the 
actual  execution,  but  previous  to  it,  by 
furnishing  him,  with  n criminal  intent, 
with  poison,  arms,  or  other  means  of 
perpetrating  it.  That  sort  of  assist- 
ance which  is  not  given  till  after  the 
criminal  act,  and  which  is  commonly  ; 
called  allotting,  though  it  lie  itself  cri- 
minal, does  not  infer  art  and  part  of , 


the  principal  crime.  Ersk.  Pr.  L. 
Scot.  4,  4,  4 ; Mack.  Cr.  Treat*  tit. 
Art  and  Part. 

ARTICLES,  chan,  practice.  An 
instrument  in  writing,  filed  by  a party 
to  a proceeding  in  chancery,  contain- 
ing reasons  why  a witness  in  the  cause 
should  lie  discredited. 

2. — As  to  the  matter  which  ought  to 
be  contained  in  these  articles,  Lord  El- 
don gave  some  general  directions  in 
the  case  of  Carlos  v.  Brook,  10  Ves. 
49.  “ The  court,”  says  he,  “ attend- 

ing with  great  caution  to  on  application 
to  permit  any  witness  to  be  examined 
after  publication,  has  held,  where  the 
proposition  was  to  examine  a witness 
to  credit,  that  the  examination  is  either 
to  be  confined  to  genernl  credit ; that 
is,  by  producing  witnesses  to  swear, 
that  the  person  is  not  to  be  believed 
upon  his  oath;  or,  if  you  find  him 
swearing  to  a matter,  not  to  issue  in 
the  cause,  (and  therefore  not  thought 
material  to  the  merits,)  in  that  case,  as 
the  witness  is  not  produced  to  vary  the 
case  in  evidence  by  testimony  that  re- 
lates to  matters  in  issue,  but  is  to  speak 
only  to  the  truth  or  want  of  veracity, 
with  which  a witness  had  spoken  to  a 
fact  not  in  issue,  there  is  no  danger  in 
permitting  him  to  state  that  such  fact, 
not  put  in  issue,  is  false ; and,  for  the 
purpose  of  discrediting  a witness,  the 
court  has  not  considered  itself  at  liber- 
ty to  sanction  such  a proceeding  as  an 
examination,  to  destroy  the  credit  of 
another  witness,  who  had  deposed  only 
to  points  put  in  issue.  In  Purcell  v. 
M‘Namara  it  wus  agreed  that  after 
publication  it  was  competent  to  examine 
anv  witness  to  the  point,  w bother  lie 
would  believe  that  man  upon  his  oath. 
It  is  not  competent  even  at  law  to  ask 
the  ground  of  that  opinion ; but  the 
general  question  only  is  permitted.  In 
Purcell  v.  M‘Namara  the  witness  went 
into  the  history  of  his  whole  life ; and 
as  to  his  solvency,  dec.  It  was  not  at 
all  put  at  issue  whether  he  had  been 
insolvent,  or  had  compounded  with  his 
creditors;  but,  having  sworn  the  con- 
trary, they  proved  by  witnesses,  that 
he,  who  had  sworn  to  a mutter  not  in 
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issue,  had  sworn  falsely  in  that  fact ; I 
and  that  he  had  been  insolvent  and 
had  compounded  with  his  creditors ; 
and  it  would  be  lamentable,  if  the  court 
could  not  find  means  of  getting  at  it ; 
for  he  could  not  be  indicted  for  perju- 
ry, though  swearing  falsely ; the  fact 
not  being  material.  The  rule  is,  in 
general  cases  the  cause  is  heard  upon  I 
evidence  given  before  publication ; but  j 
that  you  may  examine  after  publica- 
tion, provided  you  examine  to  credit 
only,  and  do  not  go  to  matters  in  issue 
in  the  cause,  or  in  contradiction  of 
them,  under  pretence  of  examining  to 
credit  only.  Those  depositions,”  he 
continued,  44  appear  to  me  material  to 
what  is  in  issue  in  the  cause;  and 
therefore  must  be  suppressed.  Sec  a 
form  of  articles  in  Greal.  Eq.  Ev.  140, 
141;  and  also  8 Ves.  327  ; 9 Ves. 
145  ; 1 S.  & S.  409. 

Articles,  reel.  law.  A complaint 
in  the  form  of  a libel,  exhibited  to  an 
ecclesiastical  court. 

Articles  of  agreement,  in  con- 
tracts, relate  c ither  to  real  or  |>crsonal 
estate,  or  to  both.  An  article  is  a me- 
morandum or  minute  of  an  agreement, 
reduced  to  writing  to  make  some  future 
disposition  or  modification  of  property; 
and  such  an  instrument  will  create  a 
trust  or  equitable  estate,  of  which  a 
specific  performance  will  be  decreed  in 
chancery.  Cruise  on  Real  Pr.  tit.  32, 
c.  1,  s.  31.  And  see  lb.  tit.  12, 
c.  1. 

2.  — This  instrument  should  contain: 

1,  the  name  and  character  of  the  par- 
ties ; 2,  the  subject-matter  of  the  con- 
tracts ; 3,  the  covenants  which  each  of 
the  parties  bind  themselves  to  perform ; 
4,  tiie  date;  5,  the  signatures  of  the 
parties. 

3.  — 1.  The  parties  should  be  named, 
and  their  addition  should  also  be  men- 
tioned, in  order  to  identify  them.  It 
should  also  be  stated  which  jicrsons  arc 
of  the  first,  second,  or  other  pnrt.  A 
confusion,  in  this  respect,  may  occa- 
sion difticultics. 

4.  — 2.  The  subject-matter  of  the 
contract  ought  to  be  set  out  in  clear 
and  explicit  language,  and  the  time  and 


place  of  the  performance  of  the  agree- 
ment ought  to  be  mentioned ; and, 
when  goods  are  to  be  delivered,  it 
ought  to  be  provided  at  whose  ex|>cnso 
they  shall  be  removed,  for  there  is  a 
difference  in  the  delivery  of  light  and 
bulky  articles.  The  seller  of  bulky 
articles  is  not  in  general  bound  to  deli- 
ver them,  unless  he  agrees  to  do  so. 
5 S.  & R.  19  ; 12  Mass.  300  ; 4 Shcpl. 
49. 

5. — 3.  The  covenants  to  be  perform- 
ed by  each  party  should  be  specially 
and  correctly  stated,  as  a mistake  in 
this  respect  lends  to  difficulties  which 
might  have  been  obviuted  had  they 
been  properly  drawn. 

0. — 4.  The  instrument  should  be 
truly  dated. 

7. — 5.  It  should  lie  signed  by  the 
parties  or  their  agents.  When  signed 
by  an  agent  he  should  state  his  autho- 
rity, and  sign  his  principaPs  name,  and 
then  his  own,  as,  A R,  by  his  agent  or 
attorney  C D. 

Articles  of  confederation.  The 
compact  which  was  made  by  the  ori- 
ginal thirteen  states  of  the  United 
States  of  America,  bore  the  name  of 
the  44  Articles  of  Confederation  and  per- 
petual union  between  the  states  of  New 
Hampshire,  Massachusetts  Bay,  Rhode 
Island  and  Providence  Plantations, 
Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South  Caro- 
lina, and  Georgia.”  It  was  adopted 
and  went  into  force  on  the  first  day  of 
March,  1781,  and  remained  as  the  su- 
preme law  until  the  first  Wednesday  of 
March,  1789 ; 5 Wheat.  R.  420.  The 
following  analysis  of  this  celebrated  in- 
strument is  copied  from  Judge  Story’s 
Commentaries  on  the  Constitution  of 
the  United  States,  Book  2,  c.  3. 

2. — 44  In  pursuance  of  the  design 
already  announced,  it  is  now  proposed 
to  give  an  analysis  of  the  articles  of 
con ledc ration,  or,  ns  they  am  denomi- 
nated in  the  instrument  itself,  the  44  Ar- 
ticles of  Confederation  and  Perpetual 
Union  between  tlie  States,”  as  they 
were  finally  adopted  by  the  thirteen 
states  in  1781. 
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8. — “ The  style  of  the  confederacy 
was,  by  the  first  article,  declared  to  be, 
1 The  United  States  of  America.*  The 
second  article  declared,  that  each  state 
retained  its  sovereignty,  freedom,  and 
independence,  and  every  power,  juris- 
diction and  right,  which  was  not  by 
this  confederation  aiprc^s/t/  delegated 
to  the  United  States,  in  Congress  as- 
sembled. The  third  article  declared, 
that  the;  states  severally  entered  into 
a firm  league  of  friendship  with  each 
other,  for  their  common  defence,  the 
security  of  their  liberties,  and  their 
mutual  and  general  welfare;  binding 
themselves  to  assist  each  other  against 
all  force  offered  to,  or  attacks  made 
upon  them,  or  any  of  them,  on  account 
of  religion,  sovereignty,  trade,  or  any 
other  pretence  whatever.  The  fourth 
article  declared,  that  the  free  inhabitants 
of  each  of  the  states,  (vagabonds  and 
fugitives  from  justice  excepted)  should 
be  entitled  to  all  the  privileges  of  free 
citizens  in  the  several  states  ; that  the 
people  of  each  state  should  have  free 
ingress  and  regress  to  and  from  uny 
other  state,  and  should  enjoy  all  the 
privileges  of  trade  and  commerce,  sub- 
ject to  the  same  duties  and  restrictions, 
as  the  inhabitants ; that  fugitives  from 
justice  should,  upon  the  demand  of  the 
executive  of  the  state,  from  which  they 
fled,  be  delivered  up;  and  that  full 
faith  and  credit  should  be  given,  in  each 
of  the  states,  to  the  records,  acts,  and 
judicial  proceedings  of  the  courts  and 
magistrates  of  every  other  state. 

4. — “Having  thus  provided  for  the 
security  and  intercourse  of  the  states, 
the  next  article  (5th)  provided  for  the 
organization  of  a general  Congress,  de- 
claring that  delegates  should  be  chosen 
in  such  manner,  as  the  legislature  of 
each  state  should  direct;  to  meet  in 
Congress  on  the  first  Monday  in  every 
year,  with  a |w>wcr,  reserved  to  each 
state,  to  recall  any  or  all  of  the  dele- 
gates, and  to  send  others  in  their  stead. 
No  state  was  to  bo  represented  in  Con- 
gress by  less  than  two,  nor  more  than 
seven  members.  No  delegate  was  eligi- 
ble for  more  than  three,  in  any  term 
of  six  years;  and  no  delegate  was 


! capable  of  holding  any  office  of  emolu- 
ment under  the  United  States.  Each 
state  was  to  maintain  its  own  delegates; 
and,  in  determining  questions  in  Con- 
I gress,  was  to  have  one  vote.  Freedom 
of  speech  and  debate  in  Congress  was 
not  to  be  impeached  or  questioned  in 
any  other  place;  and  the  members 
were  to  be  protected  from  arrest  and 
imprisonment,  during  the  time  of  their 
going  to  and  from,  and  attendance  on 
Congress,  except  for  treason,  felony, 
or  breach  of  the  peace. 

5. — “ By  subsequent  articles,  Con- 
gress was  invested  with  the  sole  and 
exclusive  right  and  j»owcr  of  determin- 
ing on  |>cace  anil  war,  unless  in  case  of 
an  invasion  of  a state  by  enemies,  or  an 
imminent  danger  of  iui  invasion  by  In- 
dians ; of  sending  and  receiving  am- 
bassadors ; entering  into  treaties  and 
alliances,  under  certain  limitations,  as 
to  treaties  of  commerce ; of  establishing 
rules  for  deciding  all  cases  of  capture 
on  land  and  water,  and  for  the  division 
and  appropriation  of  prizes  taken  by 
the  land  or  naval  forces,  in  the  sendee  of 
the  United  States ; of  granting  hitters  of 
marque  and  reprisal  in  times  of  peace ; 
of  appointing  courts  for  the  trial  of 
piracies  and  felonies  committed  on  the 
high  seas ; and  of  establishing  courts 
for  receiving  and  finally  determining 
apjieals  in  all  coses  of  captures. 

0. — “ Congress  was  also  invested 
with  j>ower  to  decide  in  the  last  resort, 
on  appeal,  all  disputes  and  differences 
between  two  or  more  states  concerning 
boundary,  jurisdiction,  or  any  other 
cause  whatsoever;  and  the  mode  of 
exercising  that  authority  was  socially 
prescribed.  And  all  controversies  con- 
cerning the  private  right  of  soil,  claim- 
ed under  different  grants  of  two  or  more 
states  before  the  settlement  of  their 
jurisdiction,  were  to  be  finally  deter- 
mined in  the  same  manner,  upon  the 
petition  of  either  of  the  grantees.  But 
no  state  was  to  lx;  deprived  of  territory 
for  the  benefit  of  the  United  States. 

7. — “Congress  was  ulso  invested 
with  the  sole  and  exclusive  right  and 
power  of  regulating  the  alloy  and  value 
of  coin  struck  by  their  own  authority, 
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or  that  of  the  United  States ; of  fixing 
the  standard  of  weights  and  measures 
throughout  the  United  States;  of  regu- 
lating the  trade  and  managing  all  af- 
fairs with  the  Indians,  not  members  of 
anv  of  the  states,  provided,  that  the 
legislative  right  of  any  state  within  its 
own  limits  should  not  l>e  infringed  or 
violated  ; of  establishing  and  regulating 
post-offices  from  one  state  to  another, 
and  exacting  postage  to  defray  the  ex- 
penses ; of  appointing  all  officers  of  the 
land  forces  in  the  service  of  the  United 
States,  except  regimental  officers ; of 
appointing  all  officers  of  the  naval  forces, 
and  commissioning  ail  officers  whatso- 
ever in  the  service  of  the  United  States; 
and  of  making  rules  for  the  government 
and  regulation  of  the  land  and  nnvul 
forces,  and  directing  their  operations. 

8. — “ Congress  was  also  invested 
with  authority  to  appoint  a committee  I 
of  the  states  to  sit  in  the  recess  of  Con-  1 
gress,  and  to  consist  of  one  delegate 
from  each  state,  and  other  committees 
and  civil  officers,  to  manage  the  general 
affairs  under  their  direction  ; to  appoint 
one  of  their  number  to  preside,  hut  no 
person  was  to  serve  in  the  office  of 
president  more  than  one  year  in  the 
term  of  three  years ; to  ascertain  the 
necessary  sums  for  the  public  service, 
anil  to  appropriate  the  same  for  defray- 
ing the  public  expenses;  to  borrow 
money  and  emit  bills  on  credit  of  the 
United  States;  to  build  anil  equip  a 
navy;  to  agree  upon  the  number  of 
land  forces,  and  make  requisitions  upon 
each  state  for  its  quota,  in  proportion  to 
the  number  of  white  inhabitants  in  such 
state.  The  legislature  of  each  state 
were  to  appoint  the  regimental  officers, 
raise  the  men,  and  clothe,  arm,  and 
equip  them  at  the  expense  of  the  United 
States. 

D. — “Congress  was  also  invested 
with  power  to  adjourn  for  any  time  not 
exceeding  six  months,  and  to  any  place 
within  the  United  States;  and  provision 
was  made  for  the  publication  of  its 
journal,  and  for  entering  the  yeas  and 
nays  thereon,  when  desired  by  any  de- 
legate. 

10. — ■“  Such  were  the  powers  con- 


fided in  Congress.  But  even  these  were 
greatly  restricted  in  their  exercise;  for 
it  was  expressly  provided,  that  Con- 
gress should  never  engage  in  a war; 
nor  grant  letters  of  marque  or  reprisal 
in  time  of  peace;  nor  enter  into  any 
treaties  or  alliances;  nor  coin  money 
or  regulate  the  value  thereof;  nor  as- 
certain the  sums  orexponscs  necessary 
for  the  delence  and  welfare  of  the  United 
States;  noremit  hills;  nor  borrow  money 
on  the  credit  of  the  United  States;  nor 
appropriate  money ; nor  agree  upon 
the  number  of  vessels  of  war  to  be 
built,  or  purchased ; or  the  number  of 
land  or  sea  forces  to  lx?  raised  ; nor  ap- 
point a commander  in  chief  of  the  army 
or  navy ; unless  nine  states  should 
assent  to  the  same.  And  no  question 
on  any  other  point,  except  lor  adjourn- 
ing from  day  to  day,  was  to  be  deter- 
mined, except  by  vote  of  the  majority 
of.. the  states. 

1 1 . — “ The  committee  of  the  states 
or  any  nine  of  them,  were  authoriz-ed 
in  the  recess  of  Congress  to  exercise 
such  powers,  as  Congress,  with  the  as- 
sent of  nine  states,  should  think  it  ex- 
pedient to  vest  them  with,  except  such 
powers,  for  the  exercise  of  which,  by 
the  articles  of  confederation,  the  assent 
of  nine  states  was  required,  which  could 
not  be  thus  delegated. 

1~. — “ It  was  further  provided,  that 
all  hills  of  credit,  moneys  borrowed, 
and  debts  contracted  by  or  under  the 
authority  of  Congress  before  the  con- 
federation, should  bo  a charge  against 
the  United  States;  that  when  land 
forces  were  raised  by  any  state  for  the 
common  defence,  all  officers  of  or  un- 
der the  rank  of  colonel  should  be  ap- 
|M>inted  by  the  legislature  of  the  state, 
or  in  such  manner  as  the  state  should 
direct;  and  all  vacancies  should  be 
filled  up  in  the  some  manner;  that  all 
charges  of  war,  and  all  other  expenses 
for  the  common  defence  or  general 
vyclfare,  should  be  defrayed  out  of  a 
common  treasury,  which  should  be 
supplied  by  the  several  states,  in  pro- 
portion to  the  value  of  the  land  within 
each  state  grunted  or  surveyed,  and 
the  buildings  and  improvements  thereon 
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to  be  estimated  according  to  the  mode 
prescribed  by  Congress ; and  the  taxes 
for  that  proportion  were  to  be  laid  and 
levied  by  the  legislatures  of  the  states 
within  the  time  agreed  upon  by  Con- 

13. — “ Certain  prohibitions  were  laid 
upon  the  exercise  of  powers  by  the  re- 
sportive  states.  No  state,  without  the 
consent  of  the  United  States,  could 
send  on  embassy  to,  or  receive  an  em- 
bassy from,  or  enter  into,  nny  treaty 
with  nny  king,  prince  or  state ; nor 
could  nny  person  holding  any  office 
under  the  United  States,  or  any  of 
them,  accept  any  present,  emolument, 
office  or  title,  from  any  foreign  king, 
prince  or  state ; nor  could  Congress 
itself  grant  any  title  of  nobility.  No 
two  states  could  enter  into  nny  treaty, 
confederation,  or  alliance  with  each 
Other,  without  the  consent  of  Congress. 
No  state  could  lay  any  imposts  or  du- 
ties, which  might  interfere  with  any 
promised  treaties.  No  vessels  of  war 
were  to  be  kept  up  by  nny  state  in  time 
of  jK'ace,  except  deemed  necessary  by 
Congress  for  its  defence,  or  trade,  nor 
nny  body  of  forces,  except  such  as 
should  be  deemed  requisite  by  Congress 
to  garrison  its  forts,  and  necessary  for 
its  defence.  But  every  state  was  re- 
quired always  to  keep  up  a well  regu- 
lated and  disciplined  militia,  sufficiently 
armed  and  accoutred,  and  to  be  provi- 
ded with  suitable  field-pieces,  and  tents, 
and  arms,  and  ammunition,  and  camp 
equipage.  No  state  could  engage  in 
war  without  the  consent  of  Congress, 
unless  actually  invaded  by  enemies,  or 
in  danger  of  invasion  by  the  Indians. 
Nor  could  any  state  grant  commissions 
to  nny  ships  of  war,  nor  letters  of 
marque  ana  reprisal,  except  after  a de- 
claration of  war  by  Congress,  unless 
such  state  were  infested  by  pirates,  and 
then  subject  to  the  determination  of 
Congress.  No  state  could  prevent  the 
removal  of  any  property  imported  into 
any  state  to  any  other  state,  of  which 
the  owner  was  an  inhabitant.  And  no 
imposition,  duties,  or  restriction,  could 
be  laid  by  any  state  on  the  property  of 
the  United  States  or  of  either  of  them. 


14.  — ‘“There  was  also  provision 
made  for  the  admission  of  Canada  into 
the  union,  and  of  other  colonics  with 
the  assent  of  nine  states.  And  it  was 
finally  declared,  that  every  state  should 
abide  by  the  determinations  of  Congress 
on  all  questions  submitted  to  it  by  the 
confederation ; that  the  articles  should 
be  inviolably  observed  by  every  state ; 
that  the  union  should  l>c  jfcrpclual; 
and  that  no  alterations  should  be  made 
in  nny  of  the  articles,  unless  agreed  to 
by  Congress,  and  confirmed  by  the  le- 
gislatures of  every  state. 

15.  — “Such  is  the  substance  of  this 
celebrated  instrument,  under  which  the 
treaty  of  peace,  ac know' lodging  our  in- 
dependence, was  negotiated,  the  war  of 
the  revolution  concluded,  and  the  union 
of  the  states  maintained  until  the  adop- 
tion of  the  present  constitution.” 

Articles  of  impeachment.  An 
instrument  which,  in  cases  of  impeach- 
ment, (q.  v.)  is  used,  and  performs  the 
same  office  which  an  indictment  docs 
in  a common  criminal  case,  is  known 
by  this  name.  These  articles  do  not 
usually  pursue  the  strict  form  and  ac- 
curacy of  an  indictment.  Wood.  Lcct. 
40,  p.  605 ; Foster,  389,  390 ; Com. 
Dig.  Parliament,  L 21.  They  are 
sometimes  quite  general  in  the  form  of 
the  allegations,  hut  always  contain,  or 
ought  to  contain,  so  much  certainty,  as 
to  enable  the  party  to  put  himself  on 
the  proper  defence,  and  in  case  of  an 
acquittal,  to  avail  himself  of  it,  as  a 
bar  to  another  impeachment.  Addi- 
tional articles  may,  perhaps,  bo  exhi- 
bited at  nny  stage  of  the  prosecution. 
Story  on  the  Co nst.  § 806  ; Rawle  on 
the  Const.  216. 

2. — The  answer  to  articles  of  im- 
peachment  is  exempted  from  observing 
great  strictness  of  form ; and  it  may 
contain  arguments  as  well  as  facts.  It 
is  usual  to  give  a full  and  particular 
answer  to  each  article  of  the  accusa- 
tion. Story,  § 808. 

Articles  of  partnership.  The 
name  given  to  nn  instrument  of  writing 
by  which  the  parties  enter  into  a part- 
nership, upon  the  conditions  therein 
mentioned.  This  instrument  generally 
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contains  certain  provisions  which  it  is 
the  object  here  to  point  out. 

2.  — But  before  proceeding  more  par- 
ticularly to  the  consideration  of  the 
subject,  it  will  Ikj  proper  to  observe  that 
sometimes  preliminary  agreements  to 
enter  into  a partnership  are  formed, 
and  that  questions,  not  uutYequently, 
arise  as  to  their  effects.  These  are  not 
partnerships,  hut  agreements  to  enter 
into  partnership  ait  a future  time.  When 
such  an  agreement  has  been  broken, 
the  parties  may  apply  lor  redress  to  a 
court  of  law,  where  damages  will  be 
given,  as  a com|wnsation.  Application 
is  sometimes  made  to  courts  of  equity 
lor  their  more  ellicicnt  aid  to  comj>el  a 
sjMicific  |K*rformance.  In  general  these 
courts  will  not  entertain  bills  for  speci- 
fic performance  of  such  preliminary 
contracts;  but  in  order  to  suppress 
frauds,  or  manifestly  mischievous  con- 
sequences, they  will  compel  such  |xr- 
formance.  3 Atk.  383 ; Colly.  Partn. 
B.  2,  c.  2,  § 2;  Wats.  Partn.  60; 
Cow,  Partn.  100;  Story,  Eq.  Jur.  § 
666,  note;  Story,  Partn.  § 180;  1 
Swanst.  R.  613,  note.  When,  how- 
ever, the  partnership  may  be  immedi- 
ately dissolved,  it  seems  the  contract 
cannot  be  specifically  enforced.  0 Vcs. 
360. 

3.  — It  is  projier  to  premise  that  un- 
der each  particular  head,  it  is  intended 
briefly  to  examine  the  decisions  which 
have  been  made  in  relation  to  it. 

4.  — The  principal  parts  of  articles 
of  partnership  are  here  enumerated. 

1.  The  names  of  the  contracting 
parties.  These  should  all  be  severally 
set  out. 

6. — 2.  The  agreement  that  the  par- 
ties actually  by  the  instrument  enter 
into  partnership ; and  care  must  he 
taken  to  distinguish  this  agreement 
from  a covenant  to  enter  into  partner- 
ship at  a future  time. 

6. — 3.  The  commencement  of  the 
partnership.  This  ought  always  to  be  : 
expressly  provided  for.  When  no  other 
time  is  fixed  by  it,  the  commencement  ! 
will  take  place  from  the  date  of  the  in- 
strument. Colly.  Partn.  140;  5 Burn.  ! 
& Cres.  108. 

Vol.  i. — 18 


7.  — 4.  The  duration  of  the  partner- 
ship. This  may  he  lor  life,  or  for  a 
specific  period  of  time ; partnerships 
may  be  conditional  or  indefinite  in  their 
du ration,  or  for  a single  adventure  or 
dealing;  this  period  of  duration  is  either 
express  or  implied,  but  it  will  not  be 
presumed  to  be  beyond  life.  1 Swanst. 
R.  521.  Whm  a term  is  fixed,  it  is 
presumed  to  endure  until  thut  period 

j lias  elapsed ; and,  when  no  term  is 
1 fixed,  for  the  life  of  the  parties,  unless 
sooner  dissolved  by  tin;  acts  of  one  of 
them,  by  mutual  consent,  or  operation 
of  law.  Story,  Part.  § 84. 

8.  — A stipulation  may  lawfully  bo 
introduced  for  the  continuance  of  the 
partnership  after  the  death  of  one  of 
the  parties,  cither  by  his  executors  or 
administrators,  or  for  the  udmission  of 
one  or  more  of  his  childrcu  into  the 
concern.  Colly.  Partn.  147;  9 Vcs. 
5‘JO.  Sometimes  this  clause  provides 
that  the  interest  of  the  partner  shall  go 
to  such  persons,  as  he  shall  by  his  last 
will  name  and  appoint,  and  for  want  of 
appointment  on  sueh  persons  as  arc 
there  named.  In  these  cases  it  seems 
that  the  executors  or  administrators 
have  an  option  to  continue  the  partner- 
ship or  not.  Colly.  Partn.  J 49 ; 1 
McCL  & Yo.  569 ; Colics,  Pari.  Rep. 
157. 

9.  — When  the  duration  of  the  part- 
nership has  been  fixed  by  the  articles, 
and  the  partnership  expires  by  mere 
effluxion  of  time,  and,  after  such  deter- 
mination it  is  carried  on  by  the  partners 
without  any  new  agreement,  in  the  ab- 
sence of  all  circumstances  which  may 
lead  as  to  the  true  intent  of  the  |iurtners, 
the  partnership  will  not,  in  generul,  Ixj 
deemed  one  for  a definite  period,  17 
Vos.  298 ; hut  in  other  respects,  the 
old  articles  of  the  expired  partnership 
are  to  be  deemed  adopted  by  implication 
as  the  basis  of  the  new  partnership 
during  its  continuance.  5 Mason,  R. 
176,  185;  15  Vcs.  218;  1 Molloy,  R. 
466. 

10.  — 5.  The  business  to  be  carried 
on,  and  the  place  where  it  is  to  be 
conducted.  This  clause  ought  to  be 
very  particularly  written,  os  courts  of 
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equity  will  gran!  an  injunction  when 
one  or  more  of  the  partners  attempt, 
against  the  wishes  of  one  or  more  of 
them,  to  extend  such  business  beyond 
the  provision  contained  in  the  urticles. 
Story,  Partn.  § 193;  Gow,  Partn. 
398.' 

11.  — 0.  The  name  of  the  firm,  as 
for  example,  John  Doc  and  Company, 
ought  to  he  ascertained.  The  mem- 
bers of  the  partnership  are  required  to 
use  the  name  thus  agreed  upon,  and  a 
departure  from  it  will  make  them  indi- 
vidually liable  to  third  persons  or  to 
their  partners,  in  particular  eases. 
Colly.  Partn.  141  ; 2 Jac.  & Walk. 
266;  9 Adol.  & Ellis,  314;  11  Adol. 
& Ellis,  339;  Story,  Partn.  § 102, 
136,  142,  202. 

12.  — 7.  A provision  is  not  unfre- 

quently  inserted  that  the  business  shall 
be  managed  and  adminisU  r~*d  by  a 
particular  partner,  or  that  one  of  its 
departments  shall  bo  under  his  special 
care.  In  this  case,  courts  of  equity 
will  protect  such  partner  in  his  rights. 
Story,  Partn.  § 172,  182,  193,  202, 
204 ; Colly.  Partn.  753.  in  Louisiana, 
this  provision  is  incorporated  in  its 
civil  code,  art.  2838  to  art.  2840.  '1  he 

French  and  civil  law  also  agree  os  to 
this  provision.  Poth.  deSociete,  n.  71 ; 
Dig.  14,  1,  1,  13;  Poth.  Pnnd.  14, 

1,4.  .... 

1 3.  — Sometimes  a provision  is  intro- 
duced that  a majority  of  the  partners 
shall  have  the  management  of  the 
affairs  of  the  partnership.  This  is  re- 
quisite, particularly  when  the  associ- 
ates art;  numerous.  As  to  the  rights 
of  tht;  majority,  see  Purifiers. 

14.  — 8.  A provision  should  be  in- 
serted ns  to  the  manner  of  furnishing 
the  capital  or  stock  of  the  partnership. 
When  a partner  is  required  to  furnish 
his  proportion  of  the  stork  at  stated 
periods,  or  pay  by  instalments,  he  will, 
where  there  are  no  stipulations  to  the 
contrary,  be  considered  a debtor  to  the 
firm.  Colly.  Partn.  141 ; Story,  Partn. 
k 203 ; 1 Swanst.  R.  89.  Sometimes 
a provision  is  inserted  that  real  estate 
and  fixtures  liclonging  to  the  firm  shall 
be  considered,  as  between  the  partners, 


not  as  partnership  but  as  several  pro- 
perty. In  cases  of  bankruptey  this 
property  will  lx?  treated  as  the  separate 
property  of  the  partners.  Colly.  Partn. 
141,  595,  600;  5 Ves.  189;  3 Madd. 
R.  63. 

15.  — 9.  A provision  for  the  appor- 
tionment of  the  profits  and  losses 
among  the  partners  should  be  intro- 
duced. In  the  absence  of  all  proof, 
and  controlling  circumstances,  the  part- 
ners arc  to  share  in  both  equally, 
although  one  may  have  furnished  all 
the  capital,  and  the  other  only  his  skill. 
Wats.  Partn.  59;  Colly.  Partn.  105; 
Story,  Partn.  § 24;  3 Kent,  Com.  28; 
4th  ed. ; 6 Wend.  II.  263;  but  sec;  7 
Bligh,  R.  432;  5 Wils.  & Shaw,  16. 

16.  — 10.  Sometimes  a stipulation  for 
an  annual  account  of  the  property  of 
the  partnership  whether  in  possession 
or  in  action,  and  of  the  debts  due  by 
partnership  is  inserted.  These  ac- 
counts when  settled  are  at  least  prima 
facie  evidence  of  the  facts  they  con- 
tain. Colly.  Partn.  146;  Story,  Partn. 
§ 206 ; 7 Sim.  R.  239. 

17.  — 11.  A provision  is  frequently 
introduced  forbidding  any  one  partner 
to  curry  on  any  other  business.  This 
should  be  provided  for,  though  there 
is  an  implied  provision  in  every  part- 
nership that  no  partner  shall  carry  on 
any  separate  business  inconsistent  or 
contrary  to  the  true  interest  of  the 
partnership.  Story,  Partn.  § 178, 
179,  209. 

18.  — 12.  When  the  partners  arc 
numerous  a provision  is  often  made  for 
the  expulsion  of  n partner  for  gross 
misconduct,  for  insolvency,  bankruptcy, 
or  other  causes  particularly  enume- 
rated. This  provision  will  govern 
when  the  case  occurs. 

19.  — 13.  This  instrument  should 
always  contain  a provision  for  winding 
up  the  business.  This  is  generally 
provided  for  in  one  of  three  modes: 
first,  by  turning  all  the  assets  into 
cash,  and,  after  paying  all  the  liabilities 
of  the  partnership,  dividing  such  mo- 
ney in  proportion  to  the  several  in- 
terests of  the  parties;  secondly,  by 
providing  that  one  or  more  of  the  part- 
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ners  shall  be  entitled  to  purchase  the 
shares  of  the  others  at  a valuation ; 
thirdly,  that  all  the  property  of  part- 
nership shall  be  appraised,  and  that 
after  paying  the  partnership  debts,  it 
shall  bo  divided  in  the  proper  propor- 
tions. The  first  of  these  modes  is 
adopted  by  courts  of  equity  in  the 
absence  of  express  stipulations.  Colly. 
Partn.  145;  Storv,  Partn.  § 207;  8 
Sim.  R.  529. 

20.  — 14.  It  is  not  unusual  to  insert 
in  these  articles,  a provision  that  in 
case  of  disputes  the  matter  shall  be 
submitted  to  arbitration.  This  clause 
seems  nugatory,  for  no  action  will  lie 
for  a breach  of  it,  as  that  would  de- 
prive the  courts  of  their  jurisdiction, 
which  the  parties  cannot  do.  Story, 
Partn.  § 215;  Gow,  Partn.  72  ; Colly. 
Partn.  165;  Wats.  Partn.  383. 

21.  — 15.  The  articles  should  lie 
dated,  and  executed  by  the  parties.  It 
is  not  requisite  that  the  instrument 
should  be  under  seal. 

Vide  Parlies  to  contracts  ; Partners; 
Partnership. 

Articles  of  the  peacf.,  Eng. 
practice , is  an  instrument  which  is  pre- 
sented to  a court  of  competent  juris- 
diction, in  which  the  exhibitant  shows 
the  grievances  under  which  he  labours, 
and  prays  the  protection  of  the  court. 
It  is  made  on  oath.  See  a form  in  12 
Adol.  & Ellis,  599 ; 40  E.  C.  L.  R. 
125,  126;  1 Chit.  Pr.  678. 

2. — The  truth  of  the  articles  cannot 
be  contradicted,  either  by  affidavit  or 
otherwise ; but  the  defendant  may 
cither  except  to  their  sufficiency,  or 
tender  affidavits  in  reduction  of  the 
amounts  of  bail.  13  East,  171. 

Articles  of  war.  The  name 
commonly  given  to  a code  made  for 
the  government  of  the  army.  The  act 
of  April  10,  1806,  2 Story’s  Laws  U. 
S.  992,  contains  the  rules  and  articles 
by  which  the  armies  of  the  United 
States  shall  be  governed.  The  act  of 
April  23,  1800, 1 Story’s  L.  U.  S.  761, 
contains  the  rules  and  regulations  for 
the  government  of  the  navy  of  the 
United  States. 

ARTICULATE  ADJUDICATION, 


a term  used  in  Scotch  law  in  cases 
where  there  is  more  thnn  the  debt  due 
to  the  adjudging  creditor,  when  it  is 
usual  to  accumulate  each  debt  by  itself, 
so  that  any  error  that  may  arise  in  as- 
certaining one  of  the  debts  need  not 
reach  to  all  the  rest. 

ARTIFICERS.  Persons  whose  em- 
ployment or  business  consists  chiefly  of 
bodily  labour.  Those  who  an:  masters 
of  their  arts.  Cunn.  Diet.  h.  t.  Vide 
Art. 

AS.  The  name  of  a kind  of  money 
among  the  Romans.  They  divided  it 
into  twelve  parts  or  twelve  ounces, 
which  made  a Roman  pound.  The 
Romans  also  divided  an  inheritance 
into  twelve  parts,  the  whole  inheritance 
was  therefore  called  as,  whence  this  ex- 
pression, hmres  ex  asse,  or,  legetarius 
ex  asse,  the  heir  of  the  whole  estate. 

ASCENDANTS,  are  those  from 
whom  a person  is  descended,  or  from 
whom  he  derives  his  birth,  however  re- 
mote they  may  be. 

2. — Every  one  has  two  ascendants 
at  the  first  degree,  his  father  and 
mother  ; four  at  the  second  degree,  his 
paternal  grandfather  and  grandmother, 
and  his  maternal  grandfatherand  grand- 
mother; eight  at  the  third.  Thus  in 
going  up  we  ascend  by  various  lines 
which  fork  at  every  generation.  By 
this  progress  sixteen  ascendants  are 
found  at  the  fourth  degree;  thirty-two, 
at  the  filth;  sixty-four,  at  the  sixth; 
one  hundred  and  twenty-eight  at  the 
seventh,  and  so  on ; by  this  progres- 
sive increase,  a person  hns  at  the 
twenty-fifth  generation,  thirty -three  mil- 
lions five  hundred  and  fifty-four  thou- 
sand, four  hundred  and  thirty-two  as- 
cendants. But  ns  many  of  the  ascend- 
ants of  a person  have  descended  from 
the  same  ancestor,  the  lines  which  were 
forked,  reunite  to  the  first  common 
ancestor,  from  whom  the  other  descends ; 
and  this  muliplication  thus  frequently 
interrupted  by  the  common  ancestors, 

! may  be  reduced  to  a few  persons. 
Vide  Line. 

ASCRIPTITIUS,  civil  late.  Among 
the  Romans  ascriptitii  were  foreigners, 
i who  had  been  naturalized,  who  had  in 
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general  the  same  rights  ns  natives. 
Nov.  22,  ch.  17  ; Code  11,  47. 

ASP1 1YX  Y,  vied.  jar.  A temporary 
suspension  of  the  motion  of  the  heart 
and  arteries ; swooning,  fainting.  This 
term  includes  persons  who  have  been 
asphyxiated  by  submersion  or  drown- 
ing ; by  breathing  mephitic  gas  ; by  the 
effect  of  lightning ; by  the  effect  of  cold; 
by  heat ; by  suspension  or  strangula- 
tion. In  a legal  point  of  view  it  is 
always  proper  to  ascertain  whether  the 
person  who  has  thus  been  deprived  of 
his  senses  is  the  victim  of  another, 
whether  the  injury  has  been  caused  by 
accident,  or  w hether  it  is  the  act  of  the 
sufferer  himself. 

2. — In  a medical  point  of  view  it  is 
important  to  ascertain  whether  the  per- 
son is  merely  asphyxiated,  or  whether 
he  is  dead.  The  following  general  re- 
marks have  Ix'en  made  as  to  the  ('(Torts 
which  ought  to  l>e  made  to  restore  a 
person  thus  situated : 

1st.  Persons  asphyxiated  arc  fre- 
uently  in  a state  of  only  nppnrcnt 
oath. 

2nd.  Ileal  from  apparent  death  can 
bo  distinguished  only  by  putrefaction. 

3rd.  Till  putrefaction  commences, 
aid  ought  to  Ik;  rendered  to  |K*rsons 
asphyxiated. 

4th.  Experience  proves  that  remain- 
ing several  hours  under  water  does  not 
always  produce  death. 

5th.  The  red,  violet,  or  black  colour 
of  the  Ihce,  the  coldness  of  the  body, 
the  stiffness  of  the  limbs,  are  not  always 
signs  of  death. 

Oth.  The  assistance  to  persons  thus 
situated,  may  be  administered  by  any 
intelligent  person,  but  to  insure  success, 
it  must  be  done  without  discourage- 
ment for  several  hours  together. 

7th.  All  unnecessary  |»ersons  should 
l>e  sent  away;  five  or  six  are  in  gene- 
ral sufficient. 

8th.  The  place  where  the  operation 
is  performed  should  not  Ik*  too  warm. 

Oth.  The  assistance  should  Is;  ren- 
dered with  activity,  but  without  precipi- 
tation. 

ASP( )RTATION.  The  act  of  cn Try- 
ing a thing  away  ; the  removing  a thing 


from  one  place  to  nnother.  \ idc  Car - 
tying  an  ay  ; Taking. 

ASSASSIN,  crim.  law . An  assas- 
sin is  one  who  attacks  another  either 
traitorously,  or  with  the  advantage  of 
arms  or  place,  t r of  a number  of  per- 
sons who  suppoit  him,  and  kills  his  vic- 
tim. This  is'ing  done  with  malico 
aforethought  is  murder.  The  term 
assassin  is  but  little  used  in  the  com- 
mon law,  it  is  Ijorrowed  from  the  civil 
law. 

ASSASSINATION,  crim.  fate,  is  a 
murder  committed  by  an  assassin.  By 
assassination  is  understood  a murder 
committed  for  bin;  in  money,  without 
any  provocation  or  cause  of  resentment, 
given  by  the  person  against  whom  the 
crime  is  directed.  Ersk.  Inst.  B.  4,  t. 
4,  n.  45. 

ASSAULT,  mm.  law.  An  assault 
is  any  unlawful  attempt  or  offer  with 
force  or  violence  to  do  a corporal  hurt 
to  another,  whether  from  malice  or 
wantonness ; for  example,  bv  striking 
at  him  or  even  holding  up  the  fist  at 
him  in  a threatening  or  insulting  man- 
ner, or  with  other  circumstances  as 
denote  at  the  time  an  intention,  coupled 
with  a present  ability,  of  actual  violence 
against  his  person,  ns  by  pointing  a 
weapon  at  him  w hen  he  is  w ithin  ranch 
of  it.  0 Rogers’s  Roc.  9.  When  the 
injury  is  actually  inflicted,  it  amounts 
to  a lattery,  (q.  v.) 

2. — Assaults  arc  either  simple  or 
aggravated.  1.  A simple  assault  is 
one  w here  there  U no  intention  to  do 
any  other  injury.  This  is  punished  at 
common  law  by  line  and  imprisonment. 
2.  An  aggravated  assault  is  one  that 
has  in  addition  to  the  bare  intention  to 
commit  it,  another  object  which  is  also 
criminal ; for  example  if  a man  should 
lira  a pistol  at  another  and  miss  him, 
the  former  would  be  guilty  of  an  as- 
sault with  intent  to  murder;  so  an 
assault  with  intent  to  rob  a man,  or 
with  intent  to  spoil  his  clothes,  and  tho 
like,  are  aggravated  assaults,  and  they 
an*  more  severely  punished  than  simple 
assaults.  General  references,  I East, 
!\  (’.  400;  Bull.  N.  I*.  15;  Hawk.  P. 
B.  b.  1,  c.  02,  s.  12 ; 1 Russ.  Cr.  004; 
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2 Camp.  Rep.  650 ; 1 Wheeler’s  Cr.  C. 
364 ; 6 Rogers’s  Rec.  9 ; 1 Serg.  & 
Rawle,  3 17  ; Bac.  Ab.  h.  t. ; Roscoc, 
Cr.  Ev.  210. 

ASSAY.  A chemical  examination 
of  metals  by  which  the  quantity  of 
valuable  or  precious  metal  contained  in 
any  mineral  or  metallic  mixture  is  as- 
certained. 

2. — By  the  acts  of  Congress  of 
March  3,  1823,  3 Story’s  L.  U.  S. 
1924;  of  June  25,  1834,  4 Shnrsw. 
cont.  of  Story’s  L.  U.  S.  2373;  and  of 
June  28,  1834,  Ibid.  2377,  it  is  made 
the  duty  of  the  secretary  of  the  treasury 
to  cause  assays  to  be  made  at  the  mint 
of  the  United  States,  of  certain  coins 
made  current  by  the  said  acts,  and  to 
make  report  of  the  result  thereof  to 
Congress. 

ASSEMBLY,  is  a reunion  of  a 
number  of  persons  in  the  same  place. 
There  are  several  kinds  of  assemblies. 

2.  — Political  assemblies,  or  those 
authorised  by  the  constitution  and  laws; 
for  example,  the  general  assembly 
which  includes,  the  Senate  and  House 
of  Representatives ; the  meeting  of  the 
electors  of  president  and  vice-president 
of  the  United  States,  may  also  be  called 
an  nssc.mbly. 

3.  — Popular  assemblies  are  those 
where  the  people  meet  to  deliberate 
upon  their  rights ; these  are  guaranteed 
by  the  constitution.  Const.  U.  S. 
Amendm.  art.  1 ; Const,  of  Penn.  art. 
9,  s.  20. 

4.  — Unlawful  assemblies.  An  un- 
lawful assembly  is  the  meeting  of  three 
or  more  persons  to  do  an  unlawful  act, 
although  they  may  not  carry  their  pur- 
pose into  execution.  It  dillcrs  from  a 
riot  or  rout  (q.  v.)  because  in  each  of 
the  latter  cases  them  is  some  act  done 
besides  the  simple  meeting. 

ASSENT,  contracts , is  an  agree- 
ment to  something  that  has  been  done 
before. 

2. — It  is  cither  express,  where  it  is 
0|>enly  dcclnrcd ; or  implied,  where  it 
is  presumed  by  law.  Eor  instance, 
when  a conveyance  is  made  to  a man, 
his  assent  to  it  is  presumed,  for  the  fol- 
lowing reasons ; 1 . Because  there  is  \ 


a strong  intendment  of  law,  that  it  is 
for  a person’s  benefit  to  take,  and  no 
man  can  be  supposed  to  be  unwilling 
to  do  that  which  is  for  his  advantage. 
2.  Because  it  would  seem  incongruous 
and  absurd,  that  when  a conveyance 
is  completely  executed  on  the.  part  of 
the  grantor,  the  estate  should  continue 
in  him.  3.  Because  it  is  contrary  to 
the  policy  of  law  to  permit  the  freehold 
to  remain  in  suspense  ami  uncertainty. 
2 Ventr.  201 ; 3 Mod.  296;  3 Lev.  284; 
Show.  I*.  C.  150;  3 Barn.  & Alders. 
31;  1 Binn.  R.  502;  2 Ilayw.  234; 
12  Mass.  R.  461;  4 Day,  395;  5 S.  & 
R.  523;  20  John.  R.  184;  14  S.  & R. 
296;  15  Wend.  R.  656;  4 Ilalst.  R. 
161 ; 6 Verm.  R.  411. 

3.  — When  a devise  draw's  after  it 
no  charge  or  risk  of  loss,  and  is,  therc- 
Ibre,  a mere  bounty,  the  assent  of  tho 
devisee  to  take  it  will  lie  presumed. 
17  Mass.  73,  4.  A dissent  properly 
expressed  would  prevent  the  title  from 
passing  from  the  grantor  unto  tho 
grantee.  12  Mass.  R.  461.  Sec  3 
Munf.  R.  345;  4 Munf.  R.  332,  pi.  9; 

5 Serg.  & Rawle,  523  ; 8 Watts,  R. 
9,  11;  20  Johns.  R.  184.  The  rule 
requiring  an  express  dissent  does  not 
apply  however  when  the  grantee  is 
l»ound  to  pay  a consideration  for  tho 
thinggranted.  1 Wash.  C.  C.  Rep.  70. 

4.  — When  an  oiler  to  do  a thing  has 
been  made,  it  is  not  binding  on  tho 
party  making  it  until  the  assent  of  the 
other  party  has  been  given;  and  such 
assent  must  be  to  the  same  subject-mat- 
ter in  the  same  sense.  1 Surnm.  218. 
When  such  assent  is  given,  before  tho 
oiler  is  withdrawn,  the  contract  is  com- 
plete. c Wend.  108  . See  •"»  Wend. 
523;  5 Green  I . R.  419;  3 Mass.  1; 
8 S.  & R.  243;  12  John.  190;  19 

I John.  205;  4 Call,  R.  379;  1 Fairf. 
185;  and  Offer. 

5.  — In  general  when  an  assignment 
is  mude  to  one  lor  the  benefit  of  cn -di- 
tors,  the  assent  of  the  assignees  w ill  lie 
presumed.  1 Binn.  502,  518;  6 W. 

6 S.  339;  8 Leigh,  R.  372,  281.  But 
see  24  Wend.  280. 

TO  ASSESS,  1 . To  rate  or  to  fix 
the  proportion  which  every  person  has 
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*o  pay  of  any  particular  tax.  2.  To 
assess  damages  is  to  ascertain  what 
damages  art'  flue  to  the  plaintiff;  in 
actions  founded  on  writings  in  many 
cases  after  interlocutory  judgment,  the 
pro! honot. i ry  is  directed  to  assess  the 
damages ; in  cases  sounding  in  tort 
the  damages  ure  assessed  on  a writ  of 
inquiry  by  the  sheriff  anil  a jury. 

2. — In  actions  for  damages,  the  jury 
arc  required  to  fix  the  amount  or  to 
assess  the  damages.  In  the  exercise 
of  this  power  or  duty,  the  jury  must 
be  guided  by  a sound  discretion,  and, 
when  the  circumstances  will  warrant 
it,  may  give  high  damages.  Const. 
Kep.  f>00.  The  jury  must  in  the  as- 
sessment of  damages  lie  guided  by  their 
own  judgment,  and  not  by  a blind 
chance.  They  cannot,  therefore,  in 
making  up  their  verdict,  each  one  put 
down  a sum,  add  the  sums  together, 
divide  the  aggregate  by  the  number  of 
jurors,  and  adopt  the  quotient  for  their 
Verdict.  1 Cowon,  238. 

ASSESSMENT  is  the  making  out 
a list  of  property,  and  fixing  its  valu- 
ation or  appraisement ; it  is  also  ap- 
plied to  making  out  a list  of  persons, 
tyid  appraising  their  several  occu- 
pations, chiefly  with  n view  of  taxing 
the  s »id  persons  and  their  property. 

ASSESSORS,  in  the  civil  laws  were 
so  called  from  the  word  a/lsidere , which 
signifies  to  he  seated  with  the  judge. 
They  wore  lawyers  who  were  npi>oinled 
to  assist  by  their  advice  the  Roman 
magistrates,  who  were  generally  ig- 
nor;  nt  of  law,  being  mere  military 
men.  Dig.  lib.  1,  t.  22;  Code,  lib.  1, 
t.  51. 

2. — In  our  law,  nn  assessor  is  one 
who  lias  been  legally  appointed  to 
value  and  appraise  property,  generally 
with  a view  of  laying  a tax  on  it. 

ASSETS.  The  property  in  the 
hands  of  un  heir,  executor,  adminis-  ‘ 
trator  or  trustee,  which  is  legally  or 
equitably  liable  to  discharge  the  ob- 
ligations, which  such  heir,  executor, 
administrator  or  other  trustee,  is,  as 
such,  required  to  discharge,  is  called 
assets.  The  term  is  derived  from  the 
French  word  assez,  enough ; that  is,  | 


the  heir  or  trustee  has  enough  property. 
Rut  the  property  is  still  called  assets, 
although  there  may  not  bo  enough  to 
discharge  all  the  obligations;  and  the 
heir,  executor,  &c.  is  chargeable  in 
distribution  as  far  as  such  projierty 
I extends. 

2.  — Assets  are  sometimes  divided 
I by  all  the  old  writers,  into  assets  enter 

mains  and  assets  per  descent ; con- 
sidered ns  to  their  mode  of  distribution, 
they  are  legal  or  equitable ; us  to  the 
property  from  which  they  arise,  they 
are  real  or  personal. 

3.  — Assets  enter  mains , or  assets  in 
hand,  is  such  property  as  at  once 
comes  to  the  executor  or  other  trustee, 
for  the  purpose  of  satisfying  claims 
against  him  os  such.  Terrncs  dc  la 
Ley. 

4.  — Assets  per  descent,  is  that  portion 
of  the  ancestor’s  estate  which  descends 
to  the  heir,  and  which  is  sufficient  to 
charge  him,  ns  far  as  it  goes,  with  the 
specialty  debts  of  his  ancestor.  2 
Williams  on  Ex.  1011. 

5.  — Legal  assets,  are  such  ns  con- 
stitute the  fund  for  the  payment  of 
debts  according  to  their  legal  pri- 
ority. 

0. — EquitaUc  assets,  are  such  ns 
can  be  reached  only  by  the  aid  of  a 
court  of  equity,  and  art'  to  Ik*  divided, 
pari  passu , among  all  the  creditors; 
as  when  a debtor  has  made  his  property 
subject  to  his  debts  generally,  which, 
without  his  act,  would  not  have  been 
so  subject.  1 Madd.  Ch.  580 ; 2 
Fonbl.  401,  ct  seq. ; Willis  on  Trust. 
118. 

7. — Seal  assets,  are  such  as  descend 
to  the  heir,  ns  nn  estate  in  fee  simple. 

— Personal  assets,  arc  such  goods 
and  chattels  to  which  the  executor  or 
administrator  is  entitled. 

0. — In  commerce,  by  assets  is  un- 
derstood all  the  stock  in  trade,  cash, 
anu  all  available  property  belonging  to 
a merchant  or  company. 

\ ide,  generally,  Williams  on  Exec. 
Index,  h.  t. ; Toll,  on  Exec.  Index, 
h.  t. ; 2 Bl.  Com.  510,  511;  3 Vin. 
Ab.  141;  11  Vin.  Ab.  239;  1 Vcm. 
94;  3 V os.  Jr.  117;  Gordon’s  Law 
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of  Decedents,  Index,  h.  t. ; Ram  on 
Assets. 

ASSEVERATION,  is  the  proof 
which  a man  gives  of  the  truth  of 
what  he  says,  by  appealing  to  his 
conscience  as  a witness.  It  differs 
from  an  oath  in  this,  that  by  the  latter 
he  ap|>cals  to  Got!  as  a witness  of  the 
truth  of  what  he  says,  and  invokes 
him  as  the  avenger  of  falsehood  mid 
perfidy,  to  punish  him  if  he  speak  not 
the  truth.  Vide  Affirmation;  Oath ; 1 
and  Mcrl.  Quest,  de  Droit,  mot  , 
Sermeut. 

TO  ASSIGN,  contracts , practice. 

1 . To  make  a right  over  to  another ; 
as  to  assign  an  estate,  an  annuity,  a 
bond,  &c.,  over  to  another.  5 John. 
Rep.  391.  2.  To  appoint;  as,  to  ap- 

point a deputy,  &c.  Justices  are  also 
said  to  be  assigned  to  keep  the  peace. 
3.  To  set  forth  or  point  out ; as,  to 
“assign  errors,”  to  show  where  the 
error  is  committed ; or  to  assign  false 
judgment,  to  show  wherein  it  was  un- 
just. F.  N.  B.  19. 

ASSIGNATION,  in  the  Scotch  law , 
the  ceding  or  yielding  a thing  to  an- 
other of  which  intimation  must  be 
made. 

ASSIGNEE.  One  to  whom  an  as- 
signment has  been  made. 

2. — Assignees  are  either  assignees 
in  fact  or  assignees  in  law.  An  as- 
signee in  fact  is  one  to  whom  an  as- 
signment is  made  in  fact  by  the  party 
having  the  right.  An  assignee  in  law 
is  one  in  whom  the  law  vests  the  right, 
as  an  executor  or  administrator.  Co. 
Litt.  210  a,  note  fl);  Hob.  9.  Vide 
Assigns,  and  1 Vern.  425 ; l Salk. 
81 ; 7 East,  337 ; Bac.  Ab.  Covenant, 
E;  3 Saund.  182,  note  1 ; Arch.  Civ. 
PI.  50,  58,  70  ; 1 Supp.  to  Vcs.  Jr. 
72;  2 Phil.  Hv.  Index,  h.  t. 

ASSIGNM ENT,  contracts.  In  com- 
mon parlance  this  word  signifies  the 
transfer  of  all  kinds  of  property,  real, 
personal,  and  mixed,  and  whether  the 
same  be  in  possession  or  in  action ; 
as,  a general  assignment.  In  a more 
technical  sense  it  is  usually  applied  to 
the  transfer  of  a term  for  years ; but 
it  is  more  proi>crIy  used  to  signify  a 


transfer  of  some  particular  estate  or 
interest  in  lands. 

2.  — The  proper  technical  words  of 
an  assignment  are,  assign,  transfer  and 
set  over;  but  the  words  grant,  bargain 
and  sell,  or  nny  other  words  which 
will  show  the  intent  of  the  parties  to 
make  a complete  transfer,  will  amount 
to  an  assignment. 

3.  — A chose  in  action  cannot  be 
assigned  at  law,  though  it  may  be 
done  in  equity  ; but  the  assignee  takes 
it  subject  to  all  the  equity  to  which  it 
was  liable  in  the  hands  of  the  original 
party.  2 John.  Ch.  Rep  1-13,  and  tho 
cases  there  cited.  2 Wash.  Rep.  233. 

4.  — -The  deed  in  which  on  assign- 
ment is  written  is  also  called  nu  as- 
signment. Vide,  generally,  Com.  Dig. 
h.  t. ; Bac.  Ab.  h.  t. ; Vin.  Ab.  h.  t. ; 
Nelson’s  Ab.  h.  t. ; Civ.  Code  of 
Louis,  art.  2612.  In  rclution  to  gene- 
ral assignments,  sec  Angel  I on  As- 
signments, passim;  1 llare  & Wall. 
Sol.  Dec.  78-85. 

ASSIGNMENT  OF  ERRORS,  is 
the  act  by  which  the  plaintiff  in  error 
points  out  the  errors  in  the  record  of 
which  he  complains. 

2. — The  errors  should  be  assigned 
in  distinct  terms,  such  as  the  defendant 
in  error  may  plead  to;  and  all  the 
errors  of  which  the  plaintiff  complains 
should  be  assigned.  9 Port.  186;  15 
Conn.  88;  6 Dana,  242  ; 8 Ilow. 
(Miss.)  R.  77. 

ASSIGNOR.  One  who  makes  an 
' assignment;  one  who  transfers  property 
to  another. 

2.  — In  general  the  assignor  can 
limit  the  operation  of  his  assignment, 
and  impose  whatever  condition  he  may 
think  proper;  but  when  he  makes  a 
general  assignment  in  trust  for  the  use 
of  his  creditors,  he  can  impose  no 
condition  whatever  which  will  deprive 
them  of  any  right.  14  Pick.  123; 
15  John.  151;  7 Cowcn,  735;  5 
Cowcn,  547  ; 20  John.  442 ; 2 Pick. 
129;  nor  nny  condition  forbidden  by 
law ; us  giving  preference  when  tho 
law  forbids  it. 

3.  — An  assignor  may  legally  choose 
his  own  trustees.  1 Binn.  514. 
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ASSIGNS,  contracts , means  those 
to  whom  rights  have  been  transmitted 
by  particular  title,  such  as  sale,  gill, 
legacy,  transfer  or  cession.  Vide 
Hum.  Parties,  230  ; Loflt.  310. 
ASSISES  OF  JERUSALEM.  The 

name  of  a code  of  feudal  law,  made  at 
a general  assembly  of  lords,  after  the 
conquest  of  Jerusalem.  It  was  com- 
piled principally  from  the  laws  aiid 
customs  of  France.  2 Profession 
d’Avocat,  pur  Dupin,  G74  to  080. 

ASS1SORS.  Scotch  Law.  This 
term  corresponds  nearly  to  that  of 
jurors. 

ASSIZE,  Eng.  Laic.  This  was  the 
name  of  an  ancient  court ; it  derived 
its  name  from  assi//eoy  to  sit  together. 
Litt.  s.  234;  Co.  Litt.  153  b.,  159  b. 
It  was  a kind  of  jury  before  which  no 
evidence  was  udduccd,  their  verdict 
being  regarded  as  a statement  of  facts, 
w hich  they  knew  of  their  own  know- 
ledge ; Bract,  iv.  1 , 0. 

2. — The  name  of  assize  was  also 
given  to  a remedy  for  the  restitution  of 
a freehold,  of  which  the  compluinant 
hnd  been  disseised.  Bac.  Ab.  h.  t.  As- 
sizes were  of  lour  kinds;  Mort  d’an- 
ccstor;  Novel  Disseisin;  Darrein 
Presentment;  and  Utrum.  Neale’s 
F.  & F.  84.  This  remedy  has  given 
way  to  others  less  perplexed  und  more 
expeditious.  Buc.  Ab.  h.  t. ; Co.  Litt. 
153-155. 

ASSIZE  OF  MORT  D’ANCES- 
TOR.  The  name  of  an  ancient  writ,  1 
now  obsolete.  It  might  have  been 
sued  out  by  one  whose  father,  mother, 
brother,  Ate.,  died  seised  of  lands  an(l 
tenements,  which  they  held  in  fee,  and  ' 
which,  after  their  death,  a stranger 
abated.  Reg.  Grig.  223.  See  Mort 
(T  A ncestor. 

ASSOCIATE.  This  term  is  applied 
to  a judge  who  is  not  the  president  of  a 
court,  as  associate  judge. 

ASSOCIATION,  is  the  act  of  a 1 
numbe  r of  persons  uniting  together  for 
some  purpose;  the  persons  so  joined  1 
arc  also  culled  an  association.  See 
Coin  pa  w/. 

ASSUMPSIT,  in  contracts , is  an 
undciUking,  cither  express  or  implied, 


to  perform  a parol  agreement.  1 Lil- 
ly’s Reg.  132. 

2. — An  express  assumpsit  is  where 
one  undertakes  verbally  or  in  writing, 
not  under  seal,  or  by  matter  of  record, 
to  |>erform  an  act,  or  to  pay  a sum  of 
money  to  another. 

3 — An  implied  assumpsit  is  where 
one  has  not  made  any  formal  promise 
to  do  an  act  or  to  pay  n sum  of  money 
to  another,  but  who  is  presumed  fVom 
his  conduct  to  have  assumed  to  do 
what  is  in  point  of  law  just  and  right ; 
for,  1st,  it  is  to  be  presumed  that  no 
one  desires  to  enrich  himself  at  the  ex- 
pense of  another ; 2d,  it  is  a rule  that 
lie  who  desires  the  antecedent,  must 
abide  by  the  consequent ; as,  if  1 re- 
ceive a loaf  of  bread  or  a newspaper 
daily  sent  to  my  house  without  orders, 
and  I use  it  without  objection,  I am  pre- 
sumed to  have  accepted  the  terms  upon 
w hich  the  person  wilding  it  had  in 
contemplation,  that  I should  pay  a fuir 
price  for  it ; 3d,  it  is  also  a rule  that 
every  one  is  presumed  to  asse  nt  to 
what  is  useful  to  him.  See  Assent. 

Assumpsit,  rente/ lies,  pr/utircy  is  a 
form  of  action  which  may  be  defined 
to  be  on  action  for  the  recovery  of  da- 
mages for  the  non-performance  of  a 
parol  or  simple  contract ; or,  in  other 
words,  a contract  not  under  seal,  nor 
of  record ; circumstances  which  dis- 
tinguish this  remedy  from  others.  7 
T.  R.  351  ; 3 Johns.  Uus.  CO.  This 
action  ditlers  from  the  action  of  debt ; 
for,  in  legal  consideration,  that  is  for 
the  recovery  of  a debt  co  nomine. , and 
in  mimero , and  may  be  upon  a deed  as 
well  as  upon  any  other  contract.  1 
II.  Bl.  554;  B.  N.  P.  107.  It  difTers 
from  covenant , which,  though  brought 
for  the  recovery  of  damages,  can  only 
be*  supported  uj>on  a contract  under 
seal.  Six*  Covenant. 

2. — It  will  be  proper  to  consider  this 
subject  with  reference,  1,  to  the  con- 
tract upon  which  this  action  may  be 
sustained ; 2,  the  declaration ; 3,  the 
plea  ; 4,  the  judgment. 

5. — 1.  Assumpsit  lies  to  recover 
damages  for  the  breach  of  ad  parol  or 
simple  contracts,  whether  written  or 
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not  written ; express  or  implied ; for 
the  payment  of  money,  or  for  the  per- 
formance or  omission  of  any  other  act. 
For  example,  to  recover  money  lent, 
paid,  or  had  and  received,  to  the  use  of 
the  plaintiff ; and  in  some  cases,  where 
money  has  been  received  by  the  de- 
fendant, in  consequence  of  some  torti- 
ous act  to  the  plaintiff's  property,  the 
plaintiff  may  waive  the  tort,  and  sue 
the  defendant  in  assumpsit.  5 Pick. 
285  ; 1 J.  J.  Marsh.  543;  3 Watts,  R. 
277  ; 4 Bilin.  374  ; 3 Dana,  R.  552  ; l 
N.  II.  Rep.  151  ; 12  Pick.  120;  4 
Call.  R.  451  ; 4 Pick.  452.  Assump- 
sit lies  to  recover  tin*  purchase  money 
for  land  sold,  14  Johns.  R.  210;  14 
Johns.  R.  102;  20  Johns.  R.  338;  3 
M‘Cord,  R.  421  ; and  it  lies,  sjH*ciully, 
upon  wagers,  2 Chit.  PI.  114;  feigned 
issues,  2 Chit.  PI.  116;  upon  foreign 
judgments,  8 Mass.  273;  Dougl.  1 ; 3 
East,  221;  11  East,  124;  3 T.  R. 
493;  5 Johns.  R.  132.  Hut  it  will 
not  lie  on  a judgment  obtained  in  a sis- 
ter state.  1 Ribb,  301  ; 19  Johns. 
102 ; 3 Fairf.  94;  2 Rawle,  431.  As- 
sumpsit is  the  proper  remedy  upon  an 
account  stated,  lfac.  Ah.  Assumpsit, 
A.  It  will  lie  for  & corporation,  2 Lev. 
252 ; 1 Camp.  400.  In  England  it 
does  not  lie  ngninst  a corporation,  un- 
less by  express  authority  of  somo  legis- 
lative net,  1 Chit.  PI.  98 ; but  in  this 
country  it  lies  against  a corporation 
aggregate,  on  an  express  or  implied 
promise,  in  the  same  manner  as  against 
an  individual.  7 (’ranch,  *297  ; 9 Pet. 
541  ; 3 S.  & R.  117;  4 8.  & R.  10 ; 
12  Johns.  231  ; 14  Johns.  118;  2 Bay, 
109;  1 Chipm.  37 1,450  ; I Aik.  180; 

1 0 Mass.  397.  Hut  sec  3 Marsh.  1 ; 3 
Dali.  490. 

4. — 2.  The  declaration  must  invari- 
ably disclose  the  consideration  of  the 
contract,  the  contract  itself,  and  the 
breach  of  it.  Bac.  Ah.  h.  t.  F;  5 
Mass.  98  ; but  in  a declaration  on  a 
negotiable  instrument  under  the  statute 
of  Anne,  it  is  not  requisite  to  allege 
any  consideration,  2 Leigh,  R.  198; 
and  on  a note  expressed  to  have  lieen 
given  for  value  received,  it  is  not  ne- 
cessary to  aver  a special  consideration. 
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7 Johns.  321.  Sec*  5 Muss.  97.  Tho 
gist  of  this  action  is  the  promise,  and  it 
must  be  averred.  2 Wash.  187;  2 N. 
II.  Rep.  289;  Hardin,  225.  Damages 
should  Ik?  laid  in  a sufficient  amount  to 
cover  the  real  amount  of  the  claim. 
See  4 Piek.  497  ; 2 Rep.  Const.  Ct. 
339  ; 4 Muuf.  95  ; 5 Munf.  23 ; *2  N. 
H.  Rep.  289;  1 Breese,  286;  1 Hall, 
201  ; 4 Johns.  280  ; 11  S.  As  R.  27  ; 
5 S.  Ac  R.  519  : 0 Conn.  170  ; 9 Conn* 
508  : I N.  As  M.  342  ; 6 Cowen,  151 ; 
2 Bibb,  429 ; 3 Caines,  280. 

5. — 3.  The  usual  plea  is  non-as- 
sumpsit, (q.  v.)  under  which  Hie  de- 
fendant may  give  in  evidence  most 
matters  of  defence.  Com.  Dig.  Plead- 
er, 2 G.  I.  When  there  are  several 
defendants  they  cannot  plead  the  gene- 
ral issue  severally,  0 Mass.  444  ; nor 
the  same  plea  in  bar,  severally.  13 
Mass.  152.  The  plea  of*  not.  guilt.//,  in 
an  action  of  assumpsit,  is  cured  by  ver- 
dict. 8 S.  As  R.  541  ; 4 Call,  451. 
S<*e  l Marsh,  602;  17  Mass.  023;  2 
Greenl.  302  ; Minor,  254. 

0. — 4.  Judgment.  Vide  Judgment 
in  Assumpsit. 

Vide  Bac.  Ah.  h.  f. ; Com.  Dig.  Ac- 
tion upon  the  case  upon  assumpsit; 
Dane's  Ah.  Index,  h.  t : Viner's  Ah. 
h.  t. ; l Chit.  PI.  h.  t. ; Potersd.  Ii.  t. ; 
Lawcs's  PI.  in  Assumpsit ; tlu;  various 
digests,  h.  t.  Actions ; Covenant; 
Dd/t  ; Indebitatus  ass'/mpsU ; Vac- 
turn  Const  Untie  pcminic. 

ASSU  RANGE,  comm.  law.  Insur- 
ance, (q.  v ) 

Assi  ran orc, conveyancing.  This  is 
called  a common  assurance.  But  tho 
tr*rm  assurances  includes,  in  an  enlarg- 
ed sense,  all  instruments  which  dispose 
of  property,  whether  they  be  the  grants 
of  private  persons,  or  not;  such  are 
fines  and  recoveries,  and  private  acts 
of  the  legislature.  Eunom.  Dial.  2, 
s.  5. 

ASSURED,  a person  who  has  been 
insured  by  some  insurance  company, 
or  underwriter,  against  losses  or  perils 
mentioned  in  the  policy  of  insurance. 
Vide  Insured. 

ASSURER.  One  who  insures  ano- 
ther against  certain  perils  und  dangers. 
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The  same  as  underwriter,  (q.  v.)  Vide 
Insurer. 

ASSYTIIMENT,  in  the  Scotch  laic, 
is  an  indemnification  which  n criminal 
is  bound  to  make  to  the  parly  injured 
or  his  executors,  though  the  crime  it- 
self should  lx*  extinguished  by  pardon. 
Ersk  Pr.  L.  Scot.  4,  3,  13. 

ASYLUM.  A place  of  refuge  where 
debtors  and  criminals  fled  for  safety. 

2. — At  onetime  in  Europe, churches 
and  other  consecrated  places  served  as 
asylums,  to  the?  disgrace  of  the  law. 
These  never  protected  criminals  in  the 
United '■States,  It  may  be  questioned 
whether  the  house  of  an  ambassador 
(<j.  v.)  would  not  afford  protection  tem- 
porarily, to  a person  who  should  take 
refuge  there. 

ATAVIJS.  The  male  ascendant  in 
the  filth  degree,  was  so  called  among 
the  Romans,  and  in  tables  of  genealogy 
the  term  is  still  employed, 

ATHEIST,  one  who  denies  the  ex- 
istence of  God. 

2.  As  atheists  have  not  any  religion 
that  can  bind  their  consciences  to  speak 
the  truth,  they  are  excluded  from  being 
witnesses.  Hull.  N.  I\  292 ; 1 Atk. 
40;  Gilb.  Ev.  129;  1 Phil.  Ev.  19. 
See  also,  Co.  Lilt.  Ob.;  2 Inst.  60G ; 
3 Inst.  105;  Willcs,  R.  451  ; Hawk. 
B.  2,  c.  40,  s.  148  ; 2 J Tale’s  P.  C.  279. 

TO  ATTACH,  crim.  hue,  practice, 
to  take  or  apprehend  by  virtue  of  the 
ord<r  of  a writ  or  precept,  commonly 
culled  an  attachment.  It  diffe  rs  from 
an  arrest  in  this,  that  he  who  arrests  a 
man,  takes  him  to  a jierson  of  higher 
power,  to  be  disused  of;  but  he  who 
attaches,  keeps  the  party  attached,  ac- 
cording to  the  exigency  of  his  writ,  and 
brings  him  into  court  on  the  dny  as- 
signed. Hitch.  279;  Bract,  lib.  4; 
Flctn,  lib.  5,  c.  24. 

ATTACHE', connected  with, attach- 
ed to.  This  word  is  used  to  signify 
those  persons  who  are  attached  to  a 
foreign  legation.  An  attache  is  a pub- 
lic minister  within  the  meaning  of  tin? 
act  of  April  30,  1790,  s.  37,  1 Story's 
L.  U.  S.  89,  which  protects  from  vio* 
lencc  “ the  person  of  an  ambassador  or 
other  public  minister,”  1 Raid.  240. 


Vide  2 W.  C.  C.  R.  205 ; 4 W.  C.  C. 
R.  531  ; 1 Dali.  117  ; 1 W.  C.  C.  R. 
232  ; 4 Dali.  321 . Vide  Amlassa/lor; 
Consul;  JEtnvoi/;  Minister. 

ATTACHMENT,  crim.  law,  prac- 
tice, is  a writ  requiring  a sheriff*  to  ar- 
rest a particular  person,  who  has  been 
guilty  of  a contempt  of  court,  and  to 
bring  the  offender  before  the  court. 
Tidd’s  Pr.  Index,  h.  t. ; Grah.  Pr. 
555. 

2. — It  may  be  awarded  by  the  court 
upon  a Imre  suggestion,  though  gene- 
rally nn  oath  stating  what  contempt 
has  been  committed  is  required,  or  on 
their  own  knowledge  without  indict- 
ment or  information.  An  attachment 
may  be  issued  against  officers  of  the 
court  for  disobedience  or  contempt  of 
their  rules  and  orders,  for  disobedience 
of  their  process,  and  for  disturbing 
them  in  their  lawful  proceedings.  Hue. 
Ab.  h.  t.  A.  An  attachment  for  con- 
tempt for  the  non-performance  of  an 
award  is  considered  in  the  nature  of  a 
civil  execution,  and,  it  was  therefore 
held  it  could  not  be  executed  on  Sun- 
day, 1 T.  R.  200 ; C’owpcr,  394 ; 
Willes,  R.  292,  note  (b) ; yet,  in  one 
case,  it  wns  decided,  that  it  was  so  far 
criminal,  that  it  could  not  be*  granted  in 
England  on  the  affirmation  of  a Qua- 
ker. Stra.  441.  Sec  5 Halst.  03;  1 
Cowen,  121,  note;  Hnc.  Ab.  h.  t. 

Attachment,  remedies,  is  a writ 
issued  by  a court  of  competent  juris- 
diction,  commanding  the  sheriff  or 
other  proper  officer  to  seize  any  pro- 
perty, credit,  or  right  belonging  to  the 
defendant,  in  whatever  hands  the  same 
may  be  found,  to  satisfy  the  demand 
which  the  plaintiff  has  against  him. 

2.  — This  writ  always  issues  before 
judgment,  and  is  intended  to  compel  an 
appearance;  in  this  respect  it  differs 
from  an  execution.  In  some  of  the 
states  this  process  can  lie  issued  rally 
against  absconding  debtors,  or  those 
who  conceal  themselves ; in  others  it  is 
issued  in  the  first  instance,  so  that  the 
property  attached  may  respond  to  the 
exigency  of  the  writ,  and  satisfy  the 
judgment. 

3.  — In  New  York,  when  a person 
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who  is  indebted  within  the*  state  ab- 
sconds, or  is  concealed,  a creditor  to 
whom  lie  owes  one  hundred  dollars,  or 
any  two  creditors  to  whom  lie  owes 
one  hundred  and  fifty  dollars,  or  any 
three  to  whom  he  owes  two  hundred 
dollars,  may,  on  application  to  a judge 
or  commissioner,  on  legal  proof  of  the 
departure  or  concealment,  procure  his 
real  or  personal  estate  to  be  attached  ; 
and  on  due  public  notice  of  the  pro- 
ceedings, if,  within  three  months,  the 
debtor  does  not  return  and  satisfy  the 
creditor,  or  appear  and  contest  the  va- 
lidity of  the  demand,  and  give  the  re- 
quisite security,  then  trustees  are  to  be 
appointed,  in  whom  the  debtor’s  estate 
becomes  vested ; and  they  are  to  col- 
lect and  sell  it,  settle  controversies,  and 
make  dividends  among  all  his  creditors 
in  the  mode  prescribed.  From  the 
time  of  the  notice,  all  sales  and  assign- 
ments arc  declared  void.  The  pro- 
perty of  a debtor  who  resides  out  of 
the  state  may  be  attached  and  sold  in 
like  manner,  but  the  trustees  arc  not 
to  be  appointed  until  one  year  after 
public,  notice  of  the  proceeding.  Per- 
sons imprisoned  in  the  state  prison  for 
n less  period  than  file,  are  liable  to  lx? 
proceeded  against  ns  ubscomling  debt- 
ors. 2 Kent,  Com.  327. 

4. — There  arc  two  kinds  of  attach- 
ment in  Pennsylvania,  the  foreign  at- 
tachment, and  the  domestic  attachment. 
1.  The  foreign  attachment  is  a mode 
of  proceeding  by  a creditor  against  the 
property  of  his  debtor,  when  the  debt- 
or is  out  of  the  jurisdiction  of  the  state, 
ami  is  not  an  inhabitant  of  the  same. 
The  object  of  this  process  is  in  th<*  fust 
instance  to  compel  an  appearance  by 
the  debtor,  although  his  property  may 
even  eventually  lx;  made  liable  to  the 
amount  of  the  plamlitTs  claim.  It 
will  be  proper  to  consider,  1,  by  whom 
it  lx*  issued;  2,  against  what  property; 
3,  mode  of  proceeding.  1.  The  plain- 
tiflT  must  be  a creditor  of  the  defendant : 
the  claim  of  the  plaintiff  noed  not, 
however,  be  technically  a debt,  but  it 
may  lx;  such  on  which  an  action  of 
assumpsit  would  lie,  but  an  attachment 
will  not  lie  for  a demand  which  arises 


cx  delicto  ; or  when  special  bail  would 
not  lx*  regularly  required.  Scrg.  on 
Att.  51.  2.  The  writ  of  attachment 

mny  lx*  issued  against  the  real  and 
personal  estate  of  any  person  not  re- 
siding within  the  commonwealth,  and 
not  being  within  the  county  in  which 
such  writ  may  issue,  at  the  time  of  the 
issuing  thereof.  And  proceedings  may 
1x3  had  against  persons  convicted  of 
crime,  and  sentenced  to  imprisonment. 
3.  The  writ  of  attachment  is  in  gene- 
ral terms,  not  specifying  in  the  body  of 
it  the  name  of  the  garnishee,  or  the 
property  to  be  attached,  but  command- 
ing the  officer  to  attach  the  defendant, 
by  nil  and  singular  his  goods  and  chat- 
tels, in  whose  hands  or  possession  so- 
ever tlie  same  may  be  found  in  his  bai- 
liwick, so  that  he  be  and  appear  before 
the  court  at  a certain  time  to  answer, 
Acc.  The  foreign  attachment  is  issued 
solely  for  the  benefit  of  the  plaintiff. 

5. — 2.  The  domestic  attachment  is 
issued  by  the  court  of  common  pleas 
of  the  county  in  which  any  debtor, 
being  nil  inhabitant  of  the  common- 
wealth may  reside;  if  such  debtor  shall 
have  absconded  from  the  place  of  his 
usual  abode?  within  the  same,  or  shall 
have  remained  absent  from  the  com- 
monwenlth,  or  shall  have  confined 
himself  to  his  own  house,  or  concealed 
himself  elsewhere,  with  a design,  in 
either  case,  to  defraud  his  creditors.  It 
is  issued  on  an  oath  or  affirmation, 
previously  made  by  u creditor  of  such 
person,  or  by  some  one  on  his  behalf, 
of  the  truth  of  his  debt,  and  of  the 
facts  upon  which  the  attachment  inay 
!x?  founded.  Any  o’ her  creditor  of 
such  |x*rson,  upon  affidavit  of  his  debt 
as  aforesaid,  may  suggest  his  name 
upon  the  record,  and  thereupon  such 
creditor  may  proceed  to  prosecute  his 
said  writ,  if  the  person  suing  the  same 
shall  refuse  or  neglect  to  proceed 
! thereon,  or  if  he  fail  to  establish  his 
right  to  prosecute  the  same,  as  n credi- 
I tor  of  the  defendant.  The  property 
! attached  is  vested  in  trustees  to  lx?  ap- 
pointed by  the  court,  who  arc,  after 
I giving  six  months’  public  notice  of 
I their  appointment,  to  distribute  the  as- 
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«cta  attached  among  the  creditors  under 
certain  regulations  prescribed  by  the 
act  of  assembly.  Perishable  goods 
may  lx?  sold  under  an  order  of  the 
court,  both  under  a foreign  and  domes- 
tic attachment.  Vide  Serg.  on  Attach- 
ments; YVlinrt.  Dig.  title  Attachment. 

0. — By  the  code  of  practice  of  Loui- 
siana, an  attachment  in  the  hands  of 
third  persons  is  declared  to  be  a inun- 
date which  a creditor  obtains  from  a 
competent  officer,  commanding  the 
seizure  of  any  property,  credit  or 
right,  belonging  to  his  debtor,  in  what- 
ever hands  they  may  be  found,  to  sa- 
tisfy the  demand  which  he  intends  to 
bring  against  him.  A creditor  may 
obtain  such  attachment  of  the  property 
of  his  debtor,  in  the  following  cases. 
1.  When  such  debtor  is  about  leaving 
permanently  the  state,  without  there 
being  a possibility,  in  the  ordinary 
course  of  judicial  proceedings,  of  ob- 
taining or  executing  judgment  against 
him  previous  to  Ins  departure;  or  when 
such  debtor  has  already  left  the  state 
never  again  to  return.  2.  When  such 
debtor  resides  out  of  the  state.  3. 
When  ho  conceals  himself  to  avoid 
being  cited  or  forced  to  answer  to  the 
suit  intended  to  lie  brought  against 
him.  Articles  239,  240. 

7. — By  the  local  laws  of  some  of  the 
New  England  states,  and  particularly 
ol  the  states  of  Massaehusets,  Now 
Hampshire  and  Maine,  personal  pro- 
perty and  real  estate  may  he  attached 
upon  mesne  process  to  respond  the  ex- 
igency of  the  writ,  and  satisfy  the 
judgment.  In  such  cases  it  is  the 
common  practice  for  the  officer  to  hail 
the  goods  attached  to  some  person, 
who  is  usually  a friend  of  the  debtor, 
upon  an  express  or  implied  agreement 
on  his  part,  to  have*  them  forthcoming 
on  demand,  or  in  time  to  respond  the 
judgment,  when  the  execution  thereon 
shall  he  issued.  Story  on  Builm.  $ 
124.  As  to  the  rights  and  duties  of 
the  officer  or  bailor  in  such  cases,  and 
ns  to  the  rights  and  duties  of  the  bailee, 
who  is  commonly  called  the  receiptor, 
see  2 Mass.  5 14;  9 Mass.  112;  11 
Mass.  211 ; C Johns.  K.  193;  9 Mass. 


104,  265;  10  Mass.  123;  15  Mass. 
310;  1 Pick.  R.  232,  389.  See  Mete. 

Perk.  Dig.  tit.  Absent  and  Abscond- 
ing Debtors. 

Attachment  of  fkivilf.gk,  Eng. 
latCy  a process  by  which  a man  by 
virtue  of  his  privilege,  calls  another  to 
litigate  in  that  court  to  which  he  him- 
self belongs;  and  who  lias  the  privi- 
1 lege  to  answer  there. 

ATTAINDER,  English  criminal 
law;  attincturn,  the  stain  or  corruption 
of  blood  w Inch  arises  from  being  con- 
demned tor  any  crime. 

2.  — Attainder  by  confession , is  cither 
by  pleading  guilty  at  the  bar  before 
the  judges,  and  not  putting  oneself 
on  one’s  trial  by  a jury;  or  before 
the  coroner  in  sanctuary,  when,  in 
ancient  times,  the  offender  was  obliged 
to  abjure  the  realm. 

3.  — Attainder  by  verdict , is  when 
the  prisoner  at  the  bar  pleads  not 
guilty  to  the  indictment,  and  is  pro- 
nounccd  guilty  by  the  verdict  of  tho 
jury. 

4 . — A ttai tulcr  by  process  or  outla  wry , 
is  when  the  party  Hies,  and  is  subse- 
quently outlawed.  Co.  Lit.  391. 

3. — Bill  of  attainder  is  a hill  brought 
into  parliament  tor  attainting  persons 
condemned  for  high  treason.  By  the 
constitution  of  the  United  States,  art. 

1 , sect.  9,  § 3,  it  is  provided  that  no 
bill  of  attainder  or  ex  post  facto  law 
shall  l>e  passed. 

ATTAINT,  English  lau\  1.  At  tine- 
tus,  attainted,  stained,  or  blackened. 

2.  A writ  which  lies  to  inquire  whether 
n jury  of  twelve  men  gave  a false  ver- 
dict. A verdict  cannot  bo  attainted  by 
less  than  twelve  men.  Bract,  lih.  4, 
tr.  1,  c.  134 ; Fleta,  lih.  3,  c.  22,  § 2. 

2. — It  was  a trial  by  jury  of 
twenty-four  men  empanelled  to  try  the 
goodness  of  a former  verdict.  3 Bl. 
Com.  331  ; 3 Ciilb.  Ev.  by  Loffi,  1146. 
Six*  Assize. 

ATTEMPT,  criminal  law.  An  at- 
tempt to  commit  a crime,  is  an  endea- 
vour to  accomplish  it,  carried  l>cynnd 
mere  preparation  hut  falling  short  of 
execution  of  the  ultimate  design,  in 
any  part  of  it. 
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2. — Between  preparations  and  at- 
tempts to  commit  a crime,  the  distinc- 
tion is  in  many  wises  very  indetermi- 
nate. A man  who  buys  poison  for  the 
purpose  of  committing  a murder,  and 
mixes  it  in  the  food  intended  for  his 
victim,  and  places  it  on  a table  where 
he  may  take  it,  will  or  will  not  be 
guilty  r>f  an  attempt  to  poison  from  the 
simple  circumstance  of  his  taking  bock 
the  poisoned  food  before  or  after  the 
victim  has  had  an  opportunity  to  take 
it ; for  if  immediately  on  putting  it 
down,  he  should  take  it  up,  and,  awa- 
kened to  a just  consideration  of  the 
enormity  of  the  crime,  destroy  it,  this 
would  amount  only  to  preparations; 
and  certainly  if  before  he  placed  it  on 
the  table,  or  before  he  mixed  the  |>oison 
with  the  local,  he  had  repented  of  his 
intention,  there  would  have  been  no 
attempt  to  commit  a crime;  the  law 
giv<*s  this  as  a /owes  penitentia.  An 
attempt  to  commit  a crime  is  a misde- 
meanor; and  an  attempt  to  commit  a 
misdemeanor,  is  itself  a misdemeanor. 

1 Russ,  on  Cr.  44;  2 Hast,  U.  8;  3 
Pick.  U.  20;  3 Bcnth.  Ev.  09;  0 C. 
& P.  308. 

ATTENDANT.  One  who  owes  a 
duty  or  service  to  another,  or  in  some 
sort  depends  upon  him.  Termes  de  la 
Ley,  h.  t.  As  to  attendant  terms,  see 
Powell  on  Mortg.  Index,  tit.  Attendant 
terms;  Park  on  Dower,  ch.  17. 

ATTENTAT.  In  the  language  of 
the  civil  and  canon  laws,  is  any  thing 
whatsoever  wrongfully  innovated  or 
attempted  in  the  suit  by  the  judge  a 
quo  ponding  an  appeal.  1 Addams,  R.  j 
22,  n. ; Ay  I.  Par.  100. 

ATTERMIN1NG.  The  grnnting  a 
time  or  term  for  the  payment  of  a j 
debt.  This  word  is  not  used.  Sec* 
Delay . 

ATTESTATION#  in  contracts  and 
evidence,  is  the  net  of  witnessing  an 
instrument  of  writing,  at  the  request  of  I 
the  party  making  the  same,  and  sub-  ' 
scribing  it  ns  n witness.  3 P.  VVms. 
254 ; 2 Ves.  454 ; 1 Vcs.  & B.  362 ; 

3 Marsh.  146;  3 Bibb.  494;  17  Pick. 
373. 

2. — It  will  bo  proper  to  consider,  I 


1st,  how  it  is  to  be  made  ; 2dly,  how  it 
is  proved ; 3dly,  its  effects  upon  the 
witness;  4thly,  its  effect  upon  the 
parties. 

3.  — 1.  The  attestation  should  lie 
made,  in  the  case  of  wills,  agreeably 
to  direction  of  the  statute  of  frauds. 
Coin.  Dig.  Estates,  E 1 ; and  in  the 
case  of  deeds  or  other  writings  at  the 
request  of  the  party  executing  the 
same.  A person  who  sees  an  instru- 
ment executed,  but  is  not  desired  by 
the  parties  to  attest  it,  is  not  therefore 
an  attesting  witness,  although  he  after- 
wards subscribes  it  as  such.  3 Camp. 
232.  See  ns  to  the  lbrm  of  attes- 
tation, 2 South.  R.  449. 

4.  — 2.  The  general  rule  is,  that  an 
attested  instrument  must  be  proved  by 
the  attesting  witness.  But  to  this  rule 
there  are  various  exceptions,  namely ; 
1.  If  he  reside  out  of  the  jurisdiction 
of  the  court,  22  Pick.  R.  85;  2,  or  is 
dead  ; 3,  or  becomes  insane,  3 Camp. 
283;  4,  or  has  an  interest,  5 T.  R. 
371  ; 5,  or  has  married  the  party  who 
oilers  the  instrument,  2 Esp.  C.  698 ; 
0,  or  refuses  to  testify,  4 M.  & S.  353  ; 
7,  or  where  the  witness  swears  he  did 
not  see  the  writing  executed  ; 8,  or  be- 
comes infamous,  Sir.  833  ; 9,  or  blind, 

1 Ld.  Raym.  734.  From  these  nume- 
rous cases,  and  those  to  be  found  in 
the  books,  it  would  seem  that  when- 
ever from  any  cause  the  attesting  wit- 
ness cannot  be  hail,  secondary  evidence 
may  be  given.  But  this  inability  of 
procuring  the  witness  must  l>e  absolute, 
and,  therefore,  where  he  is  unable  to 
attend  from  sickness  only,  his  evidence 
cannot  be  dispensed  with.  4 Taunt. 
46.  Sec  4 Malst.  R.  322  ; Andr.  236; 

2 Str.  1096  ; 10  Ves.  174  ; 4 M.  & S. 
353;  7 Taunt.  251  ; 6 Serg.  &•  Rawle, 
310;  1 Rep.  Const.  Co.  So.  Ca.  310; 
5 C ranch,  13;  Com.  Dig.  tit.  Test- 
moigno,  Evidence,  Addenda ; 5 Com. 
Dig.  Ill  ; 4 Yeates,  79. 

5.  — 3.  When  the  witness  attests  an 
instrument  which  conveys  away,  or 
disposes  of  his  property  or  rights,  he  is 
estopped  from  denying  the  effects  of 
such  instrument,  but  in  such  case  he 
must  have  been  uware  of  its  contents, 
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and  this  must  lie  proved.  1 Esp. 
C.  58. 

6. — 4.  Proof  of  the  attestation  is  evi- 
dence of  the  scaling  and  delivery.  0 
Serg.  & Rawlc,  811;  2 East,  R.  250; 
1 Bos.  A Pull.  3G0;  7 T.  R.  206. 

See,  in  general,  Stark  io’s  Ev.  part 
2,  332;  1 Phil.  Ev.  419  to  421  ; 12 
Wheat.  91;  2 Dali.  90;  3 Rawle’s 
Rep.  312;  1 Ves.  Jr.  12;  2 Eccl. 
Rep.  60,  214,  289,  307  ; 1 Bro.  Civ. 
Law,  279,  280;  Grcsl.  Eq.  Ev.  119. 

Attestation  clause,  in  trills  and 
contracts,  is  that  clause  wherein  the 
witnesses  certify  that  the  instrument 
has  been  executed  before  them,  and  the 
manner  of  the  execution  of  the  same. 
The  usual  attestation  clause  to  a will 
is  in  the  following  formula,  to  wit : 
“ Signed,  sealed,  published  and  declared 
by  the  above  named  A B,  ns  and  for 
his  last  will  and  testament,  in  the  pre- 
sence of  us,  who  havo  hereunto  sub- 
scribed our  names  as  tin'  witnesses 
thereto,  in  tl\e  presence  of  the  said  tes- 
tator, and  of  each  other.”  That  of 
contracts  is  generally  in  these  words: 
“ Sealed  and  delivered  in  the  presence 
of  us.” 

2 — When  there  is  nn  attestation 
clause  to  a will,  unsubscribed  by  wit- 
nesses, the  presumption,  though  slight, 
is  that  the  will  is  in  nn  unfinished  state; 
and  it  must  be  removed  by  some  ex- 
trinsic circumstances.  2 Eccl.  Rep. 
00.  This  presumption  is  infinitely 
slighter,  where  the  writer’s  intention  to 
have  it  regularly  attested,  is  to  be*  col- 
lected only  from  the  single  word  14  w it- 
nesses.” lb.  214.  See  3 Pbilliin.  R. 
323;  S.  C.  1 Eng.  Eccl.  R.  407. 

ATTESTING  WITNESS,  one  who 
upon  being  required  by  the  parties  to 
an  instrument,  signs  his  name  to  it  to 
prove  it,  and  for  the  purpose  of  identi- 
fication. 

2.— The  witness  must  be  desired  by 
the  parties  to  attest  it,  for  unless  this 
be  done,  he  will  not  be  nn  attesting 
witness,  although  he  may  have  si*cn 
the  parties  execute  it.  3 Campb.  232. 
S«x*  Competent  witness ; Credible  wit- 
ness; Disinterested  witness;  11  expec- 
table witness ; Subscribing  witness; 


a nd  1 Vitncss  ; Witness  Instrument ary  ; 
5 Watts,  399. 

ATTORNEY.  One  who  acts  for 
another  by  virtue  of  nn  appointment  by 
the  latterl  Attorneys  are  of  various 
kinds. 

2.  — Attorney  in  fact , is  a person  to 
whom  the  authority  of  another,  who  is 
called  the  constituent,  is  by  him  law- 
fully delegated.  This  term  is  employed 

i to  designate  jiersons  who  act  under  a 
I special  agency,  or  a special  letter  of 
attorney,  so  that  they  are  uppointed  in 
factum , lor  the  deed,  or  special  act  to 
be  performed ; but  in  a mom  extended 
sense  it  includes  all  other  agents  em- 
ployed in  any  business,  or  to  do  any  act 
1 or  nets  in  pais  for  another.  Bac.  Ab. 
Attorney ; Story,  Ag.  § 25. 

3.  — All  persons  who  nre  capable  of 
acting  for  themselves,  and  even  those 
who  are  disqualified  from  acting  in  their 
own  capacity,  if  they  have  sufficient 
understanding,  ns  infants  of  a proper 
age  and  femes  coverts,  muy  act  as  at- 
torneys of  others.  Co.  Lilt.  52  a ; 1 
Esp.  Cns.  142;  2 Esp.  Cas.  611;  2 
Stark.  Cas.  N.  P.  204. 

4.  — The  form  of  his  appointment  is 
by  letter  of  attorney,  (q.  v.) 

5.  — The  object  of  his  appointment  is 
the  transaction  of  some  business  of  the 
constituent  by  the  attorney. 

0. — The  attorney  is  bound  to  act 
with  due  diligence  after  having  acce  pted 
the  employment,  and  in  the  end  to  mil- 
der nn  account  to  his  principal  of  the 
acts  which  he  1ms  performed  ll>r  him. 
Vide  Agency  ; Agent ; Authority  ; and 
Principal . 

7.  — Attorney  at  law,  an  officer  in  a 
court  of  justice,  who  is  employed  by  u 
party  in  a cause  to  manage  the  same 
for  him,  as  his  ndvocate. 

8.  — In  some  courts,  ns  in  the  Su- 
preme Court  of  the  United  States,  advo- 
cates am  divided  into  counsellors  at 
law,  (q.  v.)  and  attorneys.  The  busi- 
ness of  attorneys  is  to  carry  on  the 
practical  and  more  mechanical  parts  of 
the  suit.  1 Kent,  Com.  397  ; sec  ns 
to  their  powers,  2 Supp,  to  Ves.  Jr. 
241,254;  3 Chit.  Bl.  *3,  838;  Bac. 
Ab.  h.  t. ; 3 Penna.  R.  74 ; 3 Wils.  374  ; 
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16  S.  & R.  368;  14  S.  & R.  307 ; 7 
Crunch,  452 ; 1 Pcnna.  R.  264. 

9.  — The  name  of  attorney  is  given 
to  those  officers  who  practice  in  courts 
of  common  law ; solicitors,  in  courts  of 
equity  ; and  proctors  in  courts  of  ad- 
miralty and  in  the  English  ecclesiasti- 
cal courts. 

10.  — The  principal  duties  of  an  at- 
torney are,  1.  To  be  true  to  the  court 
and  to  his  client ; 2.  To  manage  the 
business  of  his  client  with  care,  skill 
and  integrity.  4 Burr.  2061  ; 1 B.  & 
A.  202 ; 2 Wils.  325 ; l Bing.  R.  347; 
3.  To  keep  his  client  informed  ns  to 
the  state  of  his  business;  4.  To  keep 
his  secrets  confided  to  him  as  such. 
fc>ec  Client ; Confidential  Communica- 
tion. 

1 1.  — For  a violation  of  his  duties,  an 
action  will  in  general  lie;  2 Greenl. 
Ev.  § 145,  146;  and,  in  some  cases, 
ho  may  be  punished  by  an  attachment. 
Ilis  rights  are,  to  be  justly  compensated 
for  his  services.  Vide  1 Keen’s  R. 
668 ; Client ; Counsellor  at  law. 

1 2. — Attorney-general  of  the  United 
States,  is  an  officer  appointed  bv  the 
president.  He  must  lie  learned  in  the 
law,  and  he  sworn  or  affirmed  to  a faith- 
ful execution  of  his  office. 

13.  — His  duties  are  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court, 
in  which  the  United  States  shall  be 
concerned;  anti  give  his  advice  upon 
questions  of  law,  when  required  by  the 
president,  or  when  requested  bv  the 
heads  of  any  of  the  departments,  touch-  1 
ing  matters  that  may  concern  their 
departments;  Act  of  24  Sept.  1789. 

14.  — His  salary  is  three  thousand 
five  hundred  dollars  per  annum,  and 


per  annum;  Act  20  Feb.  1819,  3 
Story’s  Laws,  1720,  and  Act  20  April, 
1818,  $.  6,  3 Story's  Laws,  1093.  By 
the  act  of  Mav  29,  1 830,  4 Sharsw. 
cont.  of  Story,  L.  U.  S.  -208,  § 10,  his 
salary  is  increased  five  hundred  dollars 
per  annum. 

ATTORNMENT,  estates,  was  the 
agreement  of  the  tenant  to  the  grant  of 
the  seignory,  or  of  a rent,  or  the  agree- 


ment of  the  donee  in  tail,  or  tenant  for 
life,  or  years,  to  a grant  of  a reversion 
or  of  a remainder  made  to  another,  Co. 
Litt.  309 ; Touehs.  253 ; attornments 
are  rendered  unnecessary,  even  in  Eng- 
land, by  virtue  of  sundry  statutes,  and 
they  are  abolished  in  the  United  States, 
4 Kent,  Com.  479:  1 Hill.  Ah.  128,9. 
Vide  3 \ in.  Ab.  317 ; 1 Vera.  330,  n.; 
Sound.  234,  n.  4 ; Roll.  Ab.  h.  t. ; Nel- 
son’s Ab.  h.  t.;  Com.  Dig.  h.  t. 

AUBAINE,  French  law.  When  a 
foreigner  died  in  France,  the  crown  by 
virtue  of  a right  called  droit  iVaubainc, 
formerly  claimed  all  the  personal  pro- 
perty such  foreigner  had  in  France  at 
the  time  of  his  death.  This  barbarous 
law  was  swept  away  by  the  French 
revolution  of  1789.  Vide  Albinalus 
Jus. 

AUCTION,  commerce,  contract , is  a 
place,  authorised  by  law,  where  pro- 
l>erty  is  publicly  sold  to  the  highest 
bidder. 

2.  — Auctions  arc  generally  held  by 
express  authority,  and  the*  person  who 
keeps  them  are  licensed  to  do  so  under 
various  regulations.  The  sale  of  the 
property  is  ulso  called  an  auction. 

3.  — The  manner  of  conducting  an 
auction  is  immaterial;  whether  it  be  by 
public  outcry  or  by  any  other  manner. 
The  essential  part  is  the  selection  of  a 
purchaser  from  a number  of  bidders. 
In  a case  where  a woman  continued 
silent  during  the  whole  time  of  the  sale, 
but  whenever  any  one  bid  she  gave 
him  a glass  of  brandy,  and  when  the 
sale  broke  up  the  person  who  received 
the  last  glass  of  brandy  was  taken  into 
a private  room,  and  he  was  declared  to 
lx:  the  purchaser;  this  was  adjudged  to 
be  an  auction.  1 Dow.  116. 

4.  — The  law'  requires  lairncss  in 
auction  sales,  and  when  a puffer  is  em- 
ployed to  raise  the  property  offered  lor 
sale  on  bona  fide,  bidders,  or  a com- 
bination is  entered  into  between  two  or 
more  persons  not  to  overbid  each  other, 
the  contract  may  in  general  be  avoided. 

! Vide  Puffer^  and  6 John.  R.  191;  8 
John.  R.  444  ; 3 John.  Cos.  29;  Cowp. 
395;  O']'.  R 642;  Harr.  Dig.  Sale, 
IV. ; and  the  article  Conditions  <>f 
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Sale.  Vide  Harr.  Dig.  Sale,  IV.;  13 
Price,  R.  70;  M‘Clel.  K.  25;  6 Eust, 
U.  392  ; 5 B.  & A.  257 ; S.  C.  2 Stark. 
R.  295;  1 lisp.  R.  340  ; 5 lisp.  U.  103; 
4 Tminl.  R.  209;  1 II.  HI.  R.  SI ; 2 
Chit.  R.  253;  Cowp.  R.  305. 

AUCTIONEER,  contracts,  com- 
merce, is  a person  authorised  by  law 
to  keep  an  auction,  and  sell  the  goods  of 
others  at  public  sale. 

— He  is  the  agent  of  both  parties 
the  seller  and  the  buyer,  2 Taunt. 
30,  200;  4 Greenl.  R.  i ; Chit.  Contr. 
20". 

3.  — His  rights  are,  1st,  to  charge  a 
commission  for  his  services;  2nd!y,  he 
has  an  interest  in  the  goods  sold  coupled 
with  the  possession;  3dly,  he  has  a lien 
for  his  commissions;  It  lily,  he  may 
sue  the  buyer  lor  the  purchase-money. 

4.  — He  is  liable,  1st,  to  the  owner 
for  a faithful  discharge  of  his  duties  in 
the  sule,  and  if  he  gives  credit  without 
authority,  for  the  value  of  the  goods; 
2dly,  he  is  responsible  for  the  duties 
due  to  the  government;  3dly,  he  is  an- 
swerable to  the  purchaser  when  he 
does  not  disclose  the  name  of  the  prin- 
cipal ; 4thly,  he  may  bo  sued  when  he 
sells  the  goods  of  a third  person,  after 
notice  not  to  sell  them.  Peake’s  Ri  p. 
120;  2 Kent,  Com.  423,  4;  4 John. 
Ch.  R.  059;  3 Burr.  R.  1921;  2 
Taunt.  R.  38  ; 1 Jac.  & Walk.  R.  350  ; 
3 V.  & B.  57;  13  Vcs.  R.  472 ; l V. 
& J.  R.  309;  5 Barn.  & Aid.  333;  1 
H.  Bl.  81  ; 7 East,  R.  558;  4 B.  & 
Adolph.  R.  143;  7 Taunt.  209;  3 
Chit.  Com.  L.  210;  Story  on  Ag. 
§ 27  ; 2 Liv.  Ag.  335;  Cowp.  395; 
0 T.  R.  042  ; 0 John.  104. 

AUCTOR.  Among  the  Romans  the 
seller  was  called  doctor ; and  public 
sales  were  made  by  fixing  a spear  in 
the  forum,  and  a person  w ho  acted  us 
crier  stood  by  the  spear ; the?  catalogue 
of  the  goods  to  Ik*  sold  was  made  in 
tables  called  auctionarias. 

AUDIENCE  COURT,  Eng.  cccl. 
law.  A court  belonging  to  the  arch- 
bishop of  Canterbury,  having  the  same 
authority  with  the  court  of  arches,  4 
Inst.  337. 

AUD1ENDO  ET  TERMINANDO, 


English  crim.  law.  A writ  or  rather 
a commission  directed  to  certain  per- 
sons for  the  trial  and  punishment  of 
such  persons  as  have  been  concerned 
in  a riotous  assembly,  insurrection  or 
other  heinous  misdemeanor. 

AUDITA  QUERELA.  A writ  the 
object  of  which  is  to  lie  relieved  from 
a judgment  or  execution  for  some  in. 
justice  of  the  party  who  obtained  it, 
which  could  not  be  pleaded  in  bur  to 
the  action.  13  Mass.  453;  12  Mass. 
270;  0 Verm.  243;  Bar.  Ab.  h.  t.;  2 
Sannd.  148,  n.  1 ; 9 Sell.  Pr.  252* 

2.  — It  is  a remedial  process,  which 
bears  solely  on  the  w rongful  acts  of 
the  opposite  party,  and  not  upon  the 
erroneous  judgments  or  acts  of  the 
court.  10  Mass.  103;  17  Mass.  159; 

I Aik.  303.  It  will  not  lie,  therefore, 
where  the  cause  of  complaint  is  a pro- 
jK*r  subject  lor  n writ  of  error.  1 
Venn.  433,  491 ; Brayt.  27. 

3.  — An  audita  querela  is  in  the  na- 
ture of  an  equitable  suit,  in  which  the 
equitable  rights  of  the  parties  will  be 
considered.  10  Mass.  101  ; 14  Mass. 
448;  2 John.  Cos.  227. 

4.  — An  audita  querela  is  a regular 

suit,  in  which  the  parties  may  plead, 
t ike  issue,  &c.  17  John.  484.  But 

the  writ  must  lie  allowed  in  open  court, 
and  is  not,  of  iisclf,  a supersedeas^ 
which  may  or  may  not  lie  granted,  in 
the  discretion  of  the  court,  according 
to  circumstances.  2 John.  227. 

5.  — In  modern  practice,  it  is  usual 
to  grant  the  same  relief,  on  motion, 
which  might  lx;  obtained  by  aiulita 
querela.  4 John.  191;  11  S.  & R. 
274;  and  in  Virginia,  5 Rand.  (539, 
and  South  Carolina,  2 Hill.  298,  the 
summary  remedy,  by  motion,  has  su- 
perseded this  ancient  remi*dy.  In 
Pennsylvania,  this  writ,  it  scerns,  may 
still  be  maintained,  though  relief  is 
more  generally  obtained  on  motion. 

I I S.  &.  R.  274.  Vide,  generally, 
Pet.  C.  C.  R.  209;  Brayt.  27,  28; 
Walker,  00 ; 1 Cliipm.  387  ; 3 Conn. 
260;  10  Pick.  439;  1 Aik.  107;  1 
Overt.  4 .5;  2 John.  Cos.  227;  1 
Root,  151  ; 2 Root,  178;  9 John.  221. 

AUDITOR.  An  oflicer  whose  duty 
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is  to  examine  the  accounts  of  officers 
who  have  received  and  disbursed  public 
moneys  by  lawful  authority.  See  Acts 
of  Congress,  April  3,  1817,  3 Story’s 
Laws  U.  S.  1 030 ; and  the  Act  of  Fe- 
bruary 24,  1819,  3 Story’s  L.  U.  S. 
1722. 

AUDITORS,  practice , are  persons 
lawfully  appointed  to  examine  and  di- 
gest accounts  referred  to  them,  take 
down  the  evidence  in  writing,  which 
may  be  lawfully  offered  in  relation  to 
such  accounts,  and  prepare  materials 
on  which  a decree  or  judgment  may  be 
made ; and  to  report  the  whole,  toge- 
ther with  their  opinion,  to  the  court  in 
which  such  accounts  originated.  6 
Crunch,  8 ; 1 Aik.  145  ; 12  Mass.  412. 

2.  — Their  report  is  not,  per  sc,  bind- 
ing and  conclusive,  but  will  become  so, 
unless  excepted  to.  5 Rawle,  It.  323. 
It  may  be  set  aside,  either  with  or 
without  exceptions  to  it  being  filed.  In 
the  first  case,  when  errors  are  appa- 
rent on  its  face,  it  may  be  set  aside  or 
corrected.  2 Crunch,  124;  5 Crunch, 
313.  In  the  second  case,  it  may  be 
set  asido  for  any  fraud,  corruption, 
gross  misconduct,  or  error.  0 Crunch, 
8;  4 Crunch,  308;  1 Aik.  145.  The 
auditors  ought  to  be  sworn,  but  this 
will  be  presumed.  8 Verm.  390. 

3.  — Auditors  are  also  persons  ap- 
pointed to  examine  the  accounts  sub- 
sisting between  the  parties  in  an  action 
of  account  render  after  a judgment 
quod  computet.  Bac.  Ab.  Accompt,  F. 

4.  — The  auditors  are  required  to 
state  a special  account,  4 Yeates,  514, 
and  the  whole  is  to  be  brought  down  to 
the  time  when  they  make  an  end  of 
their  account.  2 Burr.  1086,  and  au- 
ditors are  to  make  proper  charges  and 
credits  without  regard  to  time,  or  the 
verdict,  2 S.  & R.  317.  When  the 
facts  or  matters  of  law  arc  disputed 
before  them,  they  are  to  report  them  to 
the  court,  when  the  former  will  lie  de- 
cided by  a jury,  and  the  latter  by  the 
court,  and  the  result  sent  to  the  audi- 
tors for  their  guidance.  5 Binn.  433. 

AUGMENTATION,  obi  English 
late.  The  name  of  a court  erected  by 
Henry  VIII.,  which  was  invested  with 
Vol.  i. — 20 


the  power  of  determining  suits  and 
controversies  relating  to  monasteries 
and  abbey  lands. 

AULA  REGIS.  The  name  of  an 
English  court,  so  called  because  it  was 
held  in  the  great  hall  of  the  king’s  pa- 
lace. Vide  Curia  Regis. 

AUNT,  domestic  relations , is  the 
sister  of  one’s  father  or  mother ; she  is 
a relation  in  the  third  degree.  Vide  2 
Com.  Dig.  474  ; Dane’s  Ab.  c.  126,  a. 
6,  §4. 

AUTER.  Another.  This  word  is 
frequently  used  in  composition,  as  au- 
ter  droit,  autre  vie,  autcr  action,  &c. 

Autre  action  pendant.  A plea 
that  another  action  is  pending  for  the 
sumc  cause. 

2.  — It  is  evident  that  a plaintiff  can- 
not have  two  actions  at  the  same  time, 
for  the  same  cause,  against  the  same 
defendant ; and  when  a second  action 
is  so  commenced,  and  this  plea  is  filed, 
the  first  action  must  lie  discontinued, 
and  the  costs  paid,  and  this  ought  to  lx? 
done  before  the  plaintiff  replies  nul  tiel 
record.  Grab.  Pr.  98.  See  Lis  Em- 
dens. 

3.  — But  the  suit  must  be  for  the 
same  cause,  in  order  to  take  advantage 
of  it  under  these  circumstances,  for  if  it 
be  for  a different  cause,  as,  if  the  ac- 
tion be  for  a lien,  as,  a proceeding  in 
rem  to  enforce  a mechanic’s  lien,  it 
cannot  lie  pleaded  in  abatement  in  an 
action  for  the  labour  and  materials. 
3 Scamm.  201  ; see  10  Verm.  234  ; 1 
Richards.  438 ; 3 Watts  & S.  395 ; 7 
Mete.  570;  9 N.  II.  Rep.  545. 

4.  — In  general,  the  pending  of  ano- 
ther action  must  be  pleaded  in  abate- 
ment, 3 Rawle,  320 ; 1 Mass.  495  ; 5 
Mass.  174,  179;  2 N.  II.  Rep.  36;  7 
Verm.  124;  3 Dana,  157;  1 Ashm. 
4;  2 Browne,  175;  4 H.  & M.  487; 
but  in  a penal  action,  at  the  suit  of  a 
common  informer,  the  priority  of  a 
former  suit  for  the  same  penalty  in  the 
name  of  a third  person,  may  be  plead- 
ed in  bar,  liccause  the  party  who  first 
sued  is  entitled  to  the  penalty.  1 Chit. 
PI.  443. 

5.  — Having  once  arrested  a defend- 
ant, the  plaintiff  cannot,  in  general,  ar- 
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rest  him  again  for  the  same  cause  of 
action.  Tidd,  164.  But  under  special 
circumstances,  of  which  the  court  will 
judge,  n defendant  may  be  arrested  a 
second  time.  2 Miles,  99,  100,  141, 
1 42.  Vide  Bac.  Ah.  Bail  in  civil  cases, 
II  3;  Grah.  Pr.  98;  Troub.  & H.  Pr. 
44 ; 4 Yeotcs,  206  ; 1 John.  Cas.  397  ; 
7 Taunt.  151;  1 Marsh.  395;  and 
Lis  Pendens, 

Auter  droit,  or  more  properly, 
Avtrd  Droit,  another’s  right.  A man 
may  sue  or  be  sued  in  another’s  right ; 
this  is  the  case  with  executors  and  ad- 
ministrators. 

AUTHENTIC.  This  term  signifies 
an  original  of  which  there  is  no  doubt. 

Authentic  act,  civil  law , contracts , 
evidence.  The  authentic  net  is  that 
w hich  has  been  executed  before  a no- 
tary or  other  public  officer  authorised 
to  execute  such  functions,  or  which  is 
testified  by  a public  seal,  or  has  been 
rendered  public  by  the  authority  of  n 
competent  magistrate,  or  w hieh  is  cer- 
tified as  being  a copy  of  a public  regis- 
ter. Nov.  73,  c.  2;  Code,  7,  52,  6; 
lb.  4,  21  ; Dig.  22,  4. 

2.  — In  Louisiana,  the  authentic  act, 
as  it  relates  to  contracts,  is  that  which 
has  been  executed  before  a notary  pub- 
lic or  other  officer  authorised  to  exe- 
cute such  functions,  in  presence  of  two 
witnesses,  free,  male,  and  aged  at  least 
fourteen  years ; or  of  three  witnesses, 
if  the  party  l>o  blind.  If  the  party 
does  not  know  how  to  sign,  the  notary 
must  cause  him  to  affix  his  mark  to  the 
instrument.  Civil  Code  of  Lo.,  art. 
2231. 

3.  — The  authentic  act  is  full  proof 
of  the  agreement  contained  in  it, 
against  the  contracting  parties  and 
their  heirs  or  assigns,  unless  it  be  de- 
clared and  proved  to  be  a forgery,  lb. 
art.  2233.  Vide  Merl.  Rep.  h.  t. 

AUTHENTICATION,  practice , is 
an  attestation  made  by  a proper  officer, 
by  which  he  certifies  that  a record  is 
in  due  form  of  law,  and  that  the  person 
who  certifies  it  is  the  officer  apjKiintcd 
by  law  to  do  so. 

2. — The  constitution  of  the  U.  S., 
art.  4,  s.  1,  declares,  “Full  faith  and 


credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial 
proceedings  of  every  other  state.  And 
Congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such 
acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof.”  The 
object  of  the  authentication  is  to  sup- 
ply all  other  proof  of  the  record.  The 
laws  of  the  United  Stutes  have  provid- 
ed a mode  of  authentication  of  public 
records  and  office  papers  these  acts  are 
here  transcribed. 

3.  — By  the  act  of  May  26,  1790,  it 
is  provided,  “ That  the  act  of  the*  legis- 
latures of  the  several  states  shall  bo 
authenticated  by  having  the  seal  of 
their  respective  states  affixed  thereto : 
That  the  records  and  judicial  proceed- 
ings of  the  courts  of  any  state  shall  !>e 
proved  or  admitted,  in  any  other  court 
within  the  United  States,  bv  the  attest- 
ation of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a seal,  toge- 
ther with  a certificate  of  the  judge, 
chief  justice  or  presiding  magistrate,  ns 
the  case  may  be,  that  the  said  attesta- 
tion is  in  due  form.  And  the  said  re- 
cords and  judicial  proceedings,  authen- 
ticated as  aforesaid,  shall  have  such 
faith  ami  credit  given  to  them,  in  every 
court  within  the  United  States,  as  they 
have,  by  law  or  usage,  in  tin?  courts  of 
the  state?  lYom  whence  the  said  records 
are,  or  shall  be  taken.” 

4.  — The  above  act  having  provided 
only  for  one  species  of  record,  it  was 
necessary  to  pass  the  act  of  March  27, 
1604,  to  provide  for  other  cases.  By 
this  act  it  is  enacted, 

§ 1.  “ That,  from  and  after  the  pas- 
sage* of  this  act,  all  records  and  exem- 
plifications of  office  books,  which  are 
or  may  be  kept  in  any  public  office  of 
any  state,  not  appertaining  to  a court, 
shall  be  proved  or  admitted  in  any 
other  court  or  office  in  any  other  state, 
by  the  attestation  of  the  keejier  of  the 
said  records  or  books,  and  the  seal  of 
his  office  thereto  annexed,  if  there  lies 
seal,  together  with  a certificate  of  the 
presiding  justice  of  the  court  of  the 
county  or  district,  as  the  case  may  be, 
in  which  such  oflicc  is  or  may  be  kept; 
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or  of  tho  governor,  the  secretary  of 
state,  the  chancellor  or  the  keeper  of 
the  great  seal  of  the  state,  that  the  said 
attestation  is  in  due  form,  and  by  the 
proper  officer;  and  tho  said  certificate, 
if  given  by  the  presiding  justice  of  a 
court,  shall  be  further  authenticated  by 
the  clerk  or  prothonotory  of  the  said 
court,  who  shall  certify,  under  his  hand 
and  the  seal  of  his  office,  that  the  said 
presiding  justice  is  duly  commissioned 
and  qualified  ; or  if  the  said  certificate 
be  given  by  the  governor,  the  secretary 
of  state,  the  chancellor  or  keeper  of 
the  great  seal,  it  shall  be  under  the 
great  seal  of  the  state  in  which  the  said 
certificate  is  made.  And  the  said  re- 
cords and  exemplifications,  authenti- 
cated ns  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every 
court  and  office  within  the  United 
States,  as  they  have  by  law  or  usage 
in  the  courts  or  offices  of  the  state 
from  whence  the  same  arc  or  shall  be 
taken.” 

5.  — § 2.  14  That  all  the.  provisions 
of  this  act,  and  the  act  to  which  this  is 
a supplement,  shall  apply,  ns  well  to 
the  public  acts,  records,  office  Itooks, 
judicial  proceedings,  courts,  and  offices 
of  the  respective  territories  of  the  Unit- 
ed States,  and  countries  subject  to  the 
jurisdiction  of  the  United  States,  as  to 
the  public  acts,  records,  office  books, 
judicial  proceedings,  courts  and  offices 
of  the  several  states.” 

6. — The  act  of  May  8,  1792,  s.  12, 
provides,  44  that  all  the  records  and 

rocoedings  of  the  court  of  nppeals, 

erctoforc  appointed,  previous  to  the 
adoption  of  tho  present  constitution, 
shall  be  deposited  in  the  office  of  the 
clerk  of  the  supreme  court  of  the  Unit- 
ed States,  who  is  hereby  authorized 
and  directed  to  give  copies  of  all  such 
records  and  proceedings,  to  any  person 
requiring  and  paying  for  tin*  same,  in 
like  manner  as  copies  of  the  records 
and  other  proceedings  of  the  said  court 
are  by  law  directed  to  lie  given  : which 
copies  shall  have  like  faith  and  credit 
as  all  other  proceedings  of  the  said 
court.” 

7.  — By  authentication  is  also  under- 


stood whatever  act  is  done  cither  by 
the  party  or  some  other  person  with  a 
view  of  causing  an  instrument  to  be 
known  and  identified  ; as  for  example 
the  acknowledgment  of  a deed  by 
the  grantor;  the  attesting  n deed  by 
witnesses.  2 Benth.  on  Ev.  449. 

AUTI1ENTICS,  civ.  law.  This  is 
the  name  given  to  a collection  of  the 
Novels  of  Justinian,  made  by  an  ano- 
nymous author.  It  is  called  authentic 
on  account  of  its  authority. 

2. — There  is  also  another  collection 
which  bears  the  name  of  authentic f. 
It  is  composed  of  extracts  made  from 
the  Novels,  by  a lawyer  named  Irnier, 
and  which  he  inserted  in  the  code  at 
such  places  as  they  refer ; these  ex- 
tracts have  the  reputation  of  not  l>eing 
correct.  Merlin,  Repertoire,  mot  Au- 
thentique. 

AUTHORITIES,  practice.  By  this 
word  is  understood  the  citations  which 
art;  made  of  laws,  acts  of  the  legisla- 
ture, and  decided  cases,  and  opinions 
of  elementary  writers.  In  its  more 
confined  sense,  this  word  means,  cases 
decided  upon  solemn  argument  which 
are  said  to  lx;  authorities  for  similar 
judgments  in  like  cases.  1 Lilly’s 
Reg.  219.  These  latter  are  sometimes 
culled  precedents,  (q.  v.)  Merlin,  Re- 
pertoire', mot  Autorites. 

2. — It  has  been  remarked  that  when 
we  find  an  opinion  inn  text  writer  upon 
any  particular  point,  we  must  consider 
it  not  merely  as  the  opinion  of  the  au- 
thor, but  ns  tho  supposed  result  of  the 
authorities  to  which  he  refers,  8 Bos.  & 
Tull.  301  ; but  this  is  not  always  the 
case,  and  frequently  the  opinion  is  ad- 
vanced with  th<*  reasons  which  support 
it,  and  it  must  stand  or  fall  ns  those  arc 
or  are  not  well  founded.  A distinction 
has  been  made  between  writers  who 
have,  mid  those  who  have  not  hnlden  a 
judicial  station ; the  former  are  consi- 
dered authority,  and  the  latter  are  not 
so  considered  unless  their  works  have 
been  judicially  approved  ns  such. 
Ram.  on  Judgments,  93.  Rut  this  dis- 
tinction appears  not  to  lx;  well  founded: 
some  writers  who  have  occupied  a ju- 
dicial station  do  not  possess  the  talents 
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or  the  learning  of  others  who  have  not 
been  so  elevated,  and  the  works  or 
writings  of  the  latter  arc  much  more 
deserving  the  character  of  an  authority 
than  those  of  the  former. 

AUTHORITY,  contracts,  is  the  law- 
ful delegation  of  power  by  one  person 
to  another. 

2.  — We  will  consider,  1.  The  dele- 
gation. 2.  The  nature  of  the  authori- 
ty. 3.  The  manner  it  is  to  be  execut- 
ed. 4.  The  effects  of  the  authority. 

3.  — 1.  The  authority  may  be  dele- 
gated by  deed,  or  by  parol.  1.  It  may 
be  delegated  by  deed  for  any  purpose 
whatever,  for  whenever  an  authority 
by  parol  would  be  sufficient,  one  by 
deed  will  be  equally  so.  When  the 
authority  is  to  do  something  which 
must  be?  performed  through  the  medium 
of  a deed,  then  the  authority  must  also 
be  by  deed,  and  executed  with  all  the 
forms  to  render  that  instrument  per- 
fect; unless,  indeed,  the  principal  be 
present,  and  verbally  or  impliedly  au- 
thorises the  agent  to  fix  his  name  to  the 
deed,  4 T.  R.  313  ; W.  Jones,  R.  268  ; 
as,  if  a man  1«  authorised  to  convey  a 
tract  of  land,  the  letter  of  attorney 
must  be  by  deed.  Buc.  Ab.  h.  t. ; 7 
T.  II.  209;  2 Bos.  Ac  Pull.  338;  5 
Binn.  613;  14  S.  Ac  R.  331  ; 0 S.  & 
R.  90;  2 Pick.  II.  845  ; 5 Mass.  R. 
11  ; 1 Wend.  424;  9 Wend.  R.  54, 
68 ; 12  Wend.  R.  525 ; Story,  Ag. 
§ 49 ; 3 Kent,  Com.  013,  3d  edit.;  3 
Chit.  Com.  Law,  1 95.  But  it  does  not 
require  a written  authority  to  sign  an 
unsealed  pajxjr,  or  a contract  in  writing 
not  under  seal.  Paley  on  Ag.  by 
Lloyd,  161  ; Story,  Ag.  § 50. 

4.  — 2.  For  many  purposes,  how- 
ever, the  authority  may  be  by  parol, 
either  in  writing  not  under  seal,  or  ver- 
bally, or  by  the  mere  employment  of 
the  agent.  Pal.  on  Agcn.  2.  * The  ex- 
igencies of  commercial  affairs  render 
such  an  appointment  indispensable; 
business  would  be  greatly  embarrassed, 
if  a regular  letter  of  attorney  were  re- 
quired to  sign  or  negotiate  a promissory 
note  or  bill  of  exchange,  or  sell  or  buy 
goods,  or  write  a letter,  or  procure  a 
policy  for  another.  This  rule  of  the 


I common  law  has  been  adopted  and  fol- 
j lowed  from  the  civil  law.  Story,  Ag. 
1 § 47  ; Dig.  3,  3,  1,  1 ; Poth.  Pond.  3, 
3,  3 ; Doinat,  liv.  1,  tit.  15,  §1,  art.  5 ; 
see  also  3 Chit.  Com.  Law,  5,  195,  7 
T.  R.  350. 

5.  — 2.  The  authority  given  must 
have  been  possessed  by  the  person  who 
delegates  it,  or  it  will  be  void ; and  it 
must  be  of  a thing  lawful,  or  it  will 
not  justify  the  person  to  whom  it  is 
given.  Dyer,  1 02 ; Kielw.  83.  It  is 
a maxim  that  delegates  non  potest  dele- 
gare, so  that  an  agent  who  has  a mere 
authority  must  exccuto  it  himself,  and 
cannot  delegate  his  authority  to  a sub- 
agent. Sec  5 Pet.  390 ; 3 Story,  R. 
411,  425;  11  GUI  Ac  John.  58;  26 
Wend.  485;  15  Pick.  303,  307;  1 
McMullan,  453;  4 Scamm.  127,  133, 
See  Delegation, 

6.  — Authorities  arc  divided  into  ge- 
neral or  special.  A general  aaihonty  is 
one  which  extends  to  all  acts  connected 
with  a particular  employment ; a spe- 
cial authority  is  one  confined  to  “ an 
individual  instance.”  15  Fast,  408; 
Id.  38. 

7.  — They  arc  also  divided  into  limi- 
ted and  unlimited.  When  the  agent  is 
bound  by  precise  instructions,  it  is 
limited,  and  unlimited  when  he  is  left 
to  pursue  his  own  discretion.  An 
authority  is  cither  express  or  implied. 

8.  — An  express  authority  must  be  by 
deed  or  by  parol,  that  is  in  writing  not 
under  seal,  or  verbally.  The  authority 
must  have  been  actually  given. 

9.  — An  implied  authority  is  one 
which,  although  no  proof  exists  of  its 
buying  been  actually  given,  it  may  be 
inferred  from  the  conduct  of  the  prin- 
cipal, that  it  was  given ; for  example, 
when  a man  leaves  his  wife  without 
support,  the  law  presumes  he  author- 
izes her  to  buy  necessaries  for  her 
maintenance ; or  if  a master,  usually 
send  his  servant  to  buy  goods  for  him 
ujwn  credit,  and  the  servant  buy  some 
things  without  the  master’s  orders,  yet 
the  latter  will  lx.*  liable  upon  the  implied 
authority.  Show.  95;  Pal.  on  Ag 
137  to  146. 

10.  — 3.  In  considering  in  what  man- 
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ncr  the  authority  is  to  be  executed,  it 
will  be  necessary  to  examine,  1.  By 
whom  the  authority  must  be  executed ; 
2.  In  what  manner;  3.  In  what  time. 

11.  — l.  A delegated  authority  can 
be  executed  only  by  the  person  to 
whom  it  is  given,  lbr  the  confidence 
being  personal,  cannot  be  assigned  to 
a stranger.  1 Roll.  Ab.  330 ; 2 Roll. 
Ab.  9 ; 9 Co.  77  b. ; 9 Vcs.  230,  251 ; 
3 Mer.  R.  237  ; 2 M.  & S.  299,  301. 

12.  — An  authority  given  to  two  can- 

not be  executed  by  one.  Co.  Litt.  112, 
b,  181,  b.  And  an  authority  given  to 
three  jointly  und  separately , is  not,  in 
general  well  executed  by  two.  Co. 
Litt.  181,  b,  sed  vide  1 Roll.  Abr.  329, 
I.  5;  Com.  Dig.  Attorney,  C 8.  3 

Tick.  R.  232;  2 Pick.  R.  315;  12 
Mass.  R.  185;  6 Pick.  R.  198;  G 
John.  R.  39 ; Story,  Ag.  § 42.  These 
rules  apply  to  an  authority  of  a private 
nature,  which  must  be  executed  by  all 
to  whom  it  is  given;  and  not  to  a 
power  of  a public  nature,  which  may 
bo  executed  by  a majority.  9 Watts, 
R.  466.  2.  When  the  authority  is 

particular,  it  must  in  general  be  strictly 
pursued,  or  it  will  be  void,  unless  the 
variance  lx;  merely  circumstantial.  Co. 
Litt.  49,  b,  808,  b;  6 T.  R.  591  ; 2 
H.  BI.  623. 

13.  — 2.  As  to  the  form  to  be  ob- 
served in  the  execution  of  an  authority, 
it  is  u general  rule  that  an  act  done 
under  a power  of  attorney  must  be 
done  in  the  name  of  the  person  who 
gives  a power,  and  not  in  the  attor- 
ney’s name.  9 Co.  76,  77.  It  has 
been  holden  that  the  name  of  the  attor- 
ney is  not  requisite  1 W.  & S.  328, 
332;  Moor,  pi.  1106;  Str.  705;  2 
East,  R.  142;  Moor,  818.  Pa  ley  on 
Ag.  by  Lloyd,  175;  Story  on  Ag.  § 
146  ; 9 Ves.'  236  ; 1 Y.  & J.  387  ; 2 
M.  & S.  299;  4 Carnpb.  R.  184;  2 
Cox,  R.  84;  9 Co.  R.  75;  6 John.  R. 
94;  9 John.  R.  334;  10  Wend.  R. 
67 ; 4 Mass.  R.  595 ; 2 Kent,  Com. 
631,  3d  ed.  But  it  matters  not  in 
what  words  this  is  done,  if  it  sufli-  | 
cienlly  appear  to  be  in  the  name  of  the  i 
principal,  as,  for  A R,  (the  principal,) 
C D,  (the  attorney,)  which  has  been  I 


held  to  be  sufficient.  Sec  15  Serg.  & 
It.,  55 ; 1 1 Man.  K.  97  ; 22  Pick.  R. 
156;  12  Mass.  R.  237  ; 0 Maas*  885; 
16  Mass.  R.  461;  1 Co  wen,  613;  3 
Wend.  94;  Story,  Ag.  §§  154,  275, 
278,  395;  Story  on  P.  N.  § 69 ; 2 
East,  R.  142  ; 7 Watts’s  R.  121  ; 0 
John.  R.  94.  But  sec  contra,  Bac.  Ab. 
Leases,  S.  10;  9 Co.  77  ; 1 Hare  & 
Wall.  Scl.  Dec.  426. 

14.  — 3.  The  execution  must  take 
place  during  the  continuance  of  the 
authority  ; this  is  determined  either  by 
revocation,  or  |>erforrnance  of  the  com- 
mission. 

15.  — In  general,  an  authority  is  re- 
vocable, unless  it  be  given  as  a secu- 
rity, or  it  be  coupled  with  an  interest. 
2 Hap.  Cas.  365  ; Bac.  Ab.  h.  t.  The 
revocation  (q.  v.)  is  either  express  or 
implied ; when  it  is  express  and  made 
known  to  the  person  authorized,  the 
authority  is  at  an  end ; the  revocation 
is  implied  when  the  principal  dies,  or, 
if  a female,  marries  ; or  the  subject  of 
the  authority  is  destroyed,  as  if  a man 
have  authority  to  sell  my  house,  and 
it  is  destroyed  by  fire;  or  to  buy  for 
me  a horse,  and  l>efore  the  execution 
of  the  authority,  the  horse  dies. 

16.  — When  ouce  the  agent  has  ex- 
ercised all  the  authority  given  to  him, 
the  authority  is  at  an  end. 

17.  — 4.  An  authority  is  to  1x3  so 
construed  as  to  include  all  necessary 
or  usual  means  of  executing  it  with 
effect.  2 II.  BI.  618  ; 1 Roll.  R.  390; 
Palm.  394;  10  Ves.  441  ; 6 Serg.  & 
R.  1 49  ; Com.  I >ig.  Attorney,  C 15; 
4 Cainpb.  R.  163;  Story  on  Ag.  § 58 
to  142;  1 J.  J.  Marsh.  R.  293;  5 
Johns.  R.  58;  l Liv.  on  Ag.  103,  4; 
and  when  the  agent  acts,  as  such, 
within  his  authority,  he  is  not  |x;rson- 
ally  responsible.  Pal.  on  Ag.  4,  5. 

Vide,  generally,  3 Vin.  Ab.  416; 
Bac.  Ab.  h.  t.;  1 Salk.  95;  Com.  Dig. 
h.  t.,  and  the  titles  there  referred  to. 
1 Roll.  Ab.  330;  2 Roll.  Ab.  9;  and 
the  articles,  Attorney;  Agency;  Agent; 
Principal. 

Authority,  government I,  is  the  right 
and  |H)wcr  which  an  officer  has  in  the 
exercise  of  a public  f unction  to  compel 
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obedience  to  his  lawful  commands.  A 
judge,  for  example,  has  authority  to 
enforce  obedience  to  his  lawful  orders. 
Domat,  Dr.  Pub.  lib.  1,  tit.  9,  s.  1, 
n.  IH. 

AUTOCRACY.  The  name  of  a 
government  where  the  monarch  is  un- 
limited by  law.  Such  is  the  power  of 
the  emperor  of  Russia,  who,  following 
the  example  of  his  predecessors,  calls 
himself  the  autocrat  of  all  the  Russias. 

AUTRE  VIE.  Another’s  life.  Vide, 
Pur  autre  vie. 

AUTREFOIS,  is  a French  word, 
signifying,  formerly,  at  another  time ; 
and  is  usually  applied  to  signify  that 
something  was  done  formerly,  as 
autrefois  acquit,  autrefois  convict,  &c. 

Autrefois  acquit ^crim.  law, plead- 
ingf  is  a plea  made  by  a defendant  in- 
dicted for  a crime  or  misdemeanor, 
that  ho  has  formerly  been  tried  and 
acquitted  of  the  same  offence.  See  a 
form  of  this  plen  in  Arch.  Cr.  PI.  90. 

2.  — To  be  a bar,  the  acquittal  must 
have  been  by  trial,  and  by  the  verdict 
of  a jury  on  a valid  indictment.  I lawk. 
11.  2,  c.  25,  s.  1 ; 4 HI.  Com.  535. 
There  must  be  an  acquittal  of  the  of- 
fence? charged  in  law  and  in  fact. 
Stark.  PI.  355;  2 Swift’s  Dig.  400;  1 
Chit.  Cr.  Law,  452 ; 2 Russ,  on  Cr. 
41. 

3.  — The  Constitution  of  the  U.  S., 
Amcndm.  Art.  5,  provides  that  no  per- 
son shall  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of 
life  or  limb.  Vide,  generally,  12  Serg. 
& Rawle,  389 ; Yelv.  205,  a,  note. 

Autrefois  attaint,  trim,  law , 
formerly  attainted. 

2. — This  is  a good  plea  in  bar 
where  a second  trial  would  be  quite 
superfluous.  Co.  Litt.  390  b,  note  2; 
4 HI.  Com.  330.  Where,  therefore, 
any  advantage  cither  to  public  justice, 
or  private  individuals,  would  arise  from 
a second  prosecution,  the  plea  will  not 
prevent  it ; as  where  the  criminal  is 
indicted  for  treason  after  an  attainder 
of  felony,  in  which  case  the  punish- 
ment will  lie  more  severe  and  more 
extensive.  3 Chit.  Cr.  Law,  4(34. 

Autefkois  convict,  crim , law , 


pleading,  is  a plea  made  by  a defen- 
dant indicted  for  a crime  or  misdemea- 
nor that  he  has  formerly  been  tried  und 
convicted  of  the  same. 

2.  — As  a man  once  tried  and  acquit- 
ted of  an  ofTcnce  is  not  again  to  be 
pluccd  in  jeopardy  for  the  same  cause, 
so  a fortiori,  if  he  has  suffered  the  pe- 
nalty due  to  his  oftencc,  his  conviction 
ought  to  be  a bar  to  a second  indict- 
ment for  the  same  cause,  least  he 
should  be  punished  twice  for  the  same 
crime.  2 Hale,  251;  4 Co.  394;  2 
Leon.  83. 

3.  — The  form  of  this  plea  is  like 
that  of  autrefois  acquit  (q.  v.),  it  must 
set  out  the  former  record,  and  show 
the  identity  of  the  oftencc  and  of  the 
person  by  proper  averments.  Hawk. 
B.  2,  c.  36 ; Stark.  Cr.  PI.  3(33  ; Arch. 
Cr.  PI.  92 ; 1 Chit.  Cr.  Law,  462 ; 4 
Bl.  Com.  335;  11  Verm.  R.  516. 

AVAIL.  Profits  of  land ; hence 
tenant  paravail  is  one  who  makes  avail 
or  profits  of  the  land. 

AVALUM.  By  this  word  is  under- 
stood the  written  engagement  of  a 
third  person  to  guaranty  and  to  lxjcome 
security  that  a bill  of  exchange  shall 
be  paid  when  due. 

AVERAGE  is  a term  used  in  com- 
merce to  signify  a contribution  made 
by  the  owners  of  the  ship,  freight  and 
goods,  on  board,  in  proportion  to  their 
respective  interests,  towurds  any  par- 
ticular loss  or  expense  sustained  for 
the  general  safety  of  the  ship  and 
cargo;  to  the  end  that  the  particular 
loser  may  not  be  a greater  sufferer 
than  the  owner  of  the  ship  and  the 
other  owners  of  goods  on  board. 
Marsh.  Ins.  B.  1,  c.  12,  s.  7 ; Code  dc 
Com.  art.  397 ; 2 IIov.  Supp.  to  Vcs. 
jr.  407  ; Poth.  Aver.  art.  Prel. 

2. — Average  is  called  general  or 
gross  average,  because  it  falls  generally 
upon  the  whole  or  gross  amount  of 
the  ship,  freight  and  cargo ; and  also 
to  distinguish  it  from  what  is  often 
though  improperly  termed  particular 
average,  but  which  in  truth  means  a 
particular  or  partial,  and  not  a general 
loss,  or  has  no  affinity  to  average 
properly  so  called.  Besides  these 
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there  nre  other  small  charges,  called 
petty  or  accustomed  averages.  Such 
ns  pilotage,  towage,  light-money,  bea- 
conage, anchorage,  bridge  toll,  quaran- 
tine, river  charges,  signals,  instructions, 
castle  money,  pier  money,  digging  the 
ship  out  of  the  ice,  and  the  lijre. 

3. — A contribution  upon  general 
average  can  only  be  claimed  in  cases 
where,  upon  as  much  deliberation  and 
consultation  between  the  captain  and 
his  officers  as  the  occasion  will  admit 
of,  it  appears  that  the  sacrifice  at  the 
time  it  was  made  was  absolutely  and 
indispensably  necessary  for  the  pre- 
servation of  the  ship  and  cargo.  To 
entitle  the  owner  of  the  goods  to  nn 
average  contribution,  the  loss  must 
evidently  conduce  to  the  preservation 
of  tin;  ship  and  the  rest  of  the  cargo; 
and  it  must  appear  that  the  ship  and 
the  rest  of  the  cargo  were  in  fact 
saved.  Show.  Ca.  Pari.  20. 

See  generally  Code  de  Com.  tit.  1 1 
and  12  ; Park,  Ins.  c.  6 ; Marsh.  Ins. 
B.  1,  c.  12,  s.  7;  4 Mass.  548;  0 
Mass.  125;  8 Mass.  467;  1 Caines’s 
R.  196;  4 Dali.  459;  2 Binn.  547; 
4 Binn.  513;  2 Scrg.  & Rawle,  237, 
in  note;  2 S erg.  & Rawle,  229;  3 
Johns.  Cos.  178;  1 Gaines's  R.  43; 
2 Gaines’s  R.  263 ; lb.  274  ; 8 Johns. 
R.  237,  2d  edit.;  9 Johns.  R.  9;  11 
Johns.  R.  315;  1 Gaines’s  R.  573;  7 
Johns.  R.  412;  lb.  412;  Wcsk.  Ins. 
tit.  Average;  2 Barn.  & Cress.  811  ; 
1 Rob.  Adm.  Rep.  293 ; 2 New  Rep. 
378;  18  Ves.  187;  Lex.  Mer.  Amor, 
ch.  9;  Bac.  Abr.  Merchant,  F;  Vin. 
Abr.  Contribution  and  Average ; Stcv. 
on  Av. ; Ben.  on  Av. 

AVER1A,  cattle.  This  word  in  its 
most  enlarged  signification  is  used  to 
include  horses  of  the  plough,  oxen  and 
cattle.  Cunn.  Diet.  h.  1. 

A VERBS  CAPTIS  IN  WITHER- 
NAM, Eng.  law.  The  name  of  a 
writ  which  Ijes  in  favour  of  a man 
whose  cattle  have  been  unlawfully 
taken  by  another,  and  driven  out  of 
the  county  where  they  were  tuken,  so 
that  they  cannot  be  replevied. 

2. — This  writ  issues  against  the 
wrong  doer  to  take  his  cattle  to 


the  plaintiff’s  use.  Reg.  of  Writs, 
82. 

AVERMENT,  in  plc/ulhig,  comes 
from  the  Latin  verijicare , or  the  French 
averrer , and  signifies  a positive  state- 
ment of  facts  in  opposition  to  argument 
or  inference.  Cowp.  683,  684. 

2.  — Lord  Coke  says  averments  arc 
twofold, namely,  general  and  particular. 
A general,  averment  is  that  which  is  at 
the  conclusion  of  nn  offer  to  make 
good  or  prove  wholo  pleas  containing 
new  affirmative  matter,  (but  this  sort 
of  averment  only  applies  to  pleas, 
replications,  or  subsequent  pleadings ; 
for  counts  and  avowries  which  are  in 
the  nature  of  counts,  need  not  be 
averred,)  the  form  of  such  averment 
being  ct  hoc  paratus  est  verijicare. 

3.  — Particular  averments  are  as- 
surances of  the  truth  of  particular  facts, 
as  the  life  of  tenant  or  of  tenant  in  tail 
is  averred  : and,  in  these,  says  Lord 
Coke,  vt  hoc.)  &c.,  nre  not  used.  Co. 
Lilt.  362  b.  Again,  in  a particular 
averment  the  party  merely  protests 
and  avows  the  truth  of  the  fact  or 
facts  averred ; but  in  general  aver- 
ments he  makes  nn  offer  to  prove  and 
make  good  by  evidence  what  lie  asserts. 

4.  — Averments  must  contain  not 
only  matter,  but  form.  General  aver- 
ments are  always  in  the  same  form. 
The  most  common  form  of  making 
particular  averments  is  in  express  and 
direct  words,  for  example,  And  the 
party  avers  or  in  fact  srrithy  or  al- 
though , or  UcausCy  or  with  this  that , 
or  heingy  &e.  But  they  need  not  bo 
in  such  words,  for  any  words  which 
necessarily  imply  the  matter  intended 
to  bo  averred  are  sufficient. 

Sec,  in  general,  3 Vin.  Abr.  357 ; 
Bac.  Abr.  Pleas,  B 4 ; Com.  Dig. 
Pleader,  C 50,  C 67,  68,  69,  70 ; 1 
Saund.  235  a,  n.  8 ; 3 Snund.  352, 
n.  3;  1 Chit.  PI.  308;  Arch  Civ.  PI. 
163;  Doct.  PI.  120;  1 Lilly’s  Reg. 
209 ; United  States  Dig.  Pleading, 
II  (c). 

AVOIDANCE,  cert.  law.  [i  is 
when  a benefice  becomes  vacant  for 
want  of  an  incumbent ; and,  in  this 
sense,  it  is  opposed  to  plcnarty.  Avoid- 
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anccs  arc  in  fact,  ns  by  the  death  of 
the  incumbent ; or  in  law. 

Avoidance,  pleading , is  the  intro- 
duction of  new  or  special  matter, 
which,  admitting  the  premises  of  the 
opposite  party,  avoids  or  repels  his  con- 
clusions. Gould  on  PI*  c.  1 § 24,  42. 

AVOIR  DU  POIS,  comm.  law.  The 
name  of  a peculiar  weight.  This  kind 
of  weight  is  so  named  in  distinction 
from  the  Troy  weight.  One  pound 
avoir  du  pois  contains  7000  grains 
Troy ; that  is,  fourteen  ounces,  eleven 
pennyweights  and  sixteen  grains  Troy; 
a pound  avoir  du  pois  contains  sixteen 
ounces,  and  an  ounce  sixteen  drams. 
Thirty-two  cubic  feet  of  pure  spring- 
water,  at  the  temperature  of  fifty-six 
degrees  of  Fahrenheit's  thermometer, 
make  a ton  of  2000  pounds  avoir  du 
pois,  or  two  thousand  two  hundred  and 
lbrty  |>ounds  net  weight.  Dane’s  Abr. 
ch.  211,  art.  12,  § 6.  The  avoir  du 
pois  ouucc  is  less  than  the  troy  ounce 
in  the  pro{>ortion  of  72  to  79  ; though 
the  pound  is  greater.  Kncyc.  Amer. 
art.  Avoir  du  pois.  For  the  derivation 
of  this  phrase,  sec  Barr,  on  the  Stut. 
206. 

AVOUCIIER.  The  call  which  the 
tenant  makes  on  another  who  is  bound 
to  him  to  warranty  to  come  into  court, 
either  to  defend  the  right  against  the 
demandant,  or  to  yield  him  other  land 
in  value.  2 Tho.  Co.  Litt.  304. 

AVOW  or  ADVOW,  practice , sig- 
nifies to  justify  or  maintain  an  act 
formerly  done.  For  example,  when 
replevin  is  brought  for  a thing  dis- 
trained, and  the  distrainer  justifies  the 
taking,  he  is  said  to  avow.  Termes  de 
la  Ley.  This  word  also  signiiics  to 
bring  forth  any  thing:  formerly  when 
a stolen  thing  was  lound  in  the  pos- 
session of  any  one,  he  was  bound  cul- 
vocarc , i.  e.  to  produce  the  seller  from 
whom  he  alleged  lie  had  bought  it,  to 
justify  the  sale,  und  so  on  till  they 
found  the  thief.  Afterwards  the  word 
was  taken  to  mean  any  thing  w hich  a 
man  admitted  to  be  his  own  or  done 
by  him,  and  in  this  sense  it  is  mentioned 
in  Fleta,  lib.  1,  c.  5,  par.  4.  Cunn. 
Diet.  h.  t. 


AVOWANT,  practice , jtlcculing . 
One  who  makes  an  avowry. 

AVOWEE,  cccl.  law.  An  advocate 
of  a church  benefice. 

AVOWRY yjdeading.  An  avowry 
is  where  the  detendant  in  an  action  of 
replevin,  avows  the;  taking  of  the  dis- 
tress in  his  own  right,  or  in  right  of 
his  wife,  and  sets  forth  the  cause  of  it, 
as  for  arrears  of  rent,  damage  done, 
or  the  like.  Lawcs  on  PI.  35.  llamm. 
N.  P.  464. 

AVOWTERER,  Eng.  law.  An 
adulterer  with  whom  a married  woman 
continues  ill  adultery.  T.  L. 

AVOWTRY,  Eng.  law.  The  crime 
of  adultery. 

AVULSION  is  w here,  by  the  imme- 
diate and  manifest  power  of  a river  or 
stream,  the  soil  is  taken  suddenly  from 
one  man’s  estate  and  carried  to  ano- 
ther. In  such  case  the  property  be- 
longs to  the  first  ow  ner.  An  acquies- 
cence on  his  part,  however,  will  in  time 
entitle  the  owner  of  the  land  to  which 
it  is  attached  to  claim  it  ns  his  own. 
Bract.  221;  Harg.  Tracts,  De  jure 
mnris,  &c.  Toull.  Dr.  Civ.  Fr.  tom. 
3,  p.  106;  2 Bl.  Com.  262;  Schultes 
on  Aq.  Rights,  115  to  138.  Avulsion 
differs  from  alluvion  (q.  v.)  in  this,  that 
in  the  latter  case  the  change  of  the  soil 
is  gradual. 

AVUS.  Grandfather.  This  tennis 
used  in  making  genealogical  tables. 

AWAIT,  crim.  hue.  Seems  to  sig- 
nify what  is  now  understood  by  lying 
in  wait,  or  way-laying. 

AWARD.  It  is  the  judgment  of  an 
arbitrator  or  arbitrators  on  a matter 
submitted  to  him  or  them.  The  wri- 
ting which  contains  such  judgment  is 
also  called  an  award. 

2.  — The  qualifications  requisite  to 
the  validity  of  an  award  are,  that  it  be 
consonant  to  the  submission  ; that  it  be 
certain ; lx;  of  things  possible  to  be 
|x?rformed,  and  not  contrary  to  law  or 
reason ; and  lastly,  that  it  be  final. 

3.  — 1.  It  is  manifest  that  the  award 
must  be  confined  within  the  powers 
given  to  the  arbitrators,  because  if  their 
decision  extends  beyond  that  authority, 
this  is  an  assumption  of  power  not  de- 
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gated,  which  cannot  legally  affect  the 
parties.  Kyd  on  Aw.  140;  4 Binn. 
109;  13  Johns.  187;  lb.  271;  6 
Johns.  13,  39;  11  Johns.  133;  2 
Mass.  164;  8 Mass.  399;  10  Mass. 
442  ; Caldw.  on  Arb.  98  ; 2 Marring. 
347  ; 3 Marring.  22  ; 5 Sin.  & Marsh. 
172  ; 8 N.  M.  Rep.  82  ; 6 Shepl.  251 ; 

12  Gill  & John.  456;  22  Pick.  144. 
If  the  arbitrators,  therefore,  transcend 
their  authority,  their  award  pro  tan  to 
will  be  void ; but  if  the  void  part  alfect 
not  the  merits  of  the  submission,  the 
residue  will  be  valid.  1 Wend.  326  ; 

13  John.  264  ; 1 Co  wen,  117  ; 2 Gow- 
cn,  638 ; 1 Greenl.  300 ; 6 Grcenl. 
247  ; 8 Mass.  399;  13  Mass.  244  ; 14 
Mass.  43;  6 Marr.  & John.  10;  Mar- 
din,  326. 

4.  — 2.  The  award  ought  to  be  cer- 

tain, and  so  expressed  that  no  reasona- 
ble doubt  arise  on  the  fact;  of  it,  as 
to  the  arbitrator’s  meaning,  or  as  to  the 
nature  and  extent  of  the  duties  imposed 
by  it  on  the  parties.  An  example  of 
such  uncertainty  may  be  found  in  the 
following  cases  : An  award  directing 

one  party  to  bind  himself  in  an  obliga- 
tion for  the  quiet  enjoyment  of  lands, 
without  expressing  in  what  sum  the 
obligor  should  be  bound,  5 Co.  77  ; 
Roll.  Arbit.  Q 4 ; again,  an  award  that 
one  should  give  security  to  the  other, 
for  the  payment  of  a sum  of  money,  or 
the  performance  of  any  particular  act, 
when  the  kind  of  security  is  not  speci- 
fied. Vin.  Ab.  Arbitr.  Q i2  ; Com.  Dig. 
Arbitrament,  E 11  ; Kyd  on  Aw.  194  ; 
3 S.  & R.  340;  9 John.  43;  2 Malst. 
90;  2 Caines,  235;  3 Harr.  &.  John. 
383;  3 Mam.  206;  1 Pike,  206;  7 
Mete.  316;  5 Sin.  & Marsh.  712;  13 
Verm.  53  ; 5 Blackf.  128  ; 2 Mill,  75  ; 
3 Marr.  442. 

5.  — 3.  It  must  be  possible  to  lie  per- 
formed, be  lawful  and  reasonable.  An 
award  that  could  not  by  any  possibility 
be  performed,  ns  if  it  directed  that  the 
party  should  deliver  n deed  not  in  his 
possession,  or  pay  a suin  of  money  at 

Vol.  i. — 21 


a day  past,  it  would  of  course  be  void. 
Rut  the  award  that  the  jwrty  should 
pay  a sum  of  money,  although  he  might 
not  then  be  able  to  do  so,  would  bo 
binding.  The  award  must  not  direct 
any  thing  to  be  done  contrary  to  law, 
such  as  the  performance  of  an  act 
which  would  render  the  party  a tres- 
passer or  a felon,  or  would  subject  him 
to  an  action.  It  must  also  be  reasona- 
ablc,  for  if  it  bo  of  things  nugatory  in 
themselves,  and  ottering  no  advantage 
to  either  of  the  parties,  it  cannot  be 
enforced.  Kirby,  253. 

6. — 1.  The  award  must  be  final ; 
that  is,  it  must  conclusively  adjudicate 
of  the  matters  submitted,  1 Dali.  173; 
2 Yeatcs,  539 ; 4 Rawle,  304 ; 1 
Caines,  304 ; 2 Ilarr.  & Gill,  67 ; 
Chari t.  289;  3 Pike,  324;  3 Marr. 
442  ; 1 P.  S.  R.  395  ; 4 Blackf.  253  ; 
1 1 Wheat.  446  ; but  if  the  award  is  as 
final  as,  under  the  circumstances  of  the 
case  it  might  be  expected,  it  will  be 
considered  as  valid.  Com.  Dig.  Arbi- 
trament, E 15.  As  to  the  form,  the 
award  may  be  by  parol  or  by  deed, 
but  in  general  it  must  be  made  in  ac- 
cordance with  the  provisions  and  re- 
quirements of  the  submission,  (q.  v.) 
Vide,  generally,  Kyd  on  Awards, 
Index,  h.  t. ; Caldwell  on  Arbitra- 
tions, Index,  h.  t. ; Dane’s  Ab.  ch. 
13;  Com.  Dig.  Arbitrament,  E;  lb. 
Chancery,  2 K 1,  &c.  3 Vin.  Ab.  52, 
372;  1 Vern.  158;  15  East,  It.  215; 
1 Vc8.  jr.  364;  1 Saund.  326;  notes 
1,  2,  and  3 ; Wats,  on  Arbitrations  and 
Awards. 

AWM,  or  AUME.  An  ancient 
measure,  used  in  measuring  Rhenish 
wines ; it  contained  forty  gallons. 

AY  ANT  CAUSE,  French  law. 
This  term,  which  is  used  in  Louisiana, 
signifies  one  to  whom  a right  has  been 
assigned,  either  by  will,  gill,  sale,  ex- 
change or  the  like.  An  assignee.  An 
ayant  cause  ditters  from  an  heir  who 
acquires  the  right  by  inheritance.  8 
Toull.  n.  245. 
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BACHELOR.  The  first  degree 
taken  at  the  universities  in  the  arts  and 
sciences,  as  bachelor  of  nrts,  &c.  It 
is  called  in  Latin  B accaheu reus , from 
bacalus,  a staff,  because  it  was  sup- 
posed that  a staff  was  given  by  way  of 
distinction,  into  the  hands  of  those  who 
had  completed  their  studies;  some, 
however,  have  derived  the  word  from 
the  French,  has  chevalier , i.  c.  knights 
of  a lower  order. 

BACK-BOND.  A bond  given  by 
one  to  a surety  to  indemnify  such  sure- 
ty in  case  of  loss.  In  Scotland,  a 
back-bond  is  an  instrument  which,  in 
conjunction  with  another  which  gives 
an  absolute  disposition,  constitutes  a 
trust ; a declaration  of  trust. 

BACK-WATER.  It  is  that  water 
in  a stream  which,  in  consequence  of 
some  obstruction  below,  flows  back  up 
the  stream. 

2. — Every  riparian  owner  is  entitled 
to  the  benefit  of  the  water,  ns  it  sub- 
sists in  its  natural  state.  Whenever, 
therefore,  the  owner  of  an  inferior  pro- 
perty dams  or  impedes  the  water  in 
such  a manner  ns  to  back  it  on  his  su- 
]>erior  neighbour,  and  thereby  causes 
him  an  injury,  he  is  liable  to  an  action  ; 
for  no  one  has  a right  to  alter  the  level 
of  the  water,  cither  where  it  enters,  or 
where  it  leaves  his  projiertv.  9 Co. 
59  ; 1 B.  & Aid.  258  ; 1 Wils.  R.  178  ; 
0 East,  R.  203;  1 S.  & Stu.  190;  1 
Day,  R.  244;  7 Cowen,  R.  266;  1 
Rawlc,  R.  218;  5 N.  H.  Rep.  232;  9 
Mass.  R.  316;  7 Pick.  R.  108;  4 Ma- 
son,  R.  400  ; 1 Rnwle,  R.  27  ; 2 John. 
Ch.  R.  162,  403;  1 Coxe’s  R.  460. 
Vide  Dam ; Inundation ; Water- 
course; and  5 Ohio  R.  322. 

BACKING,  crim.  law , practice. 
When  a warrant  has  been  issued  for 
the  apprehension  of  a person  accused 
of  some  crime  in  one  county,  and  he  is 
not  found  there,  the  constable  must 
make  his  return  without  arresting  the 
accused,  unless  he  can  follow  him  into 
another  county;  but  as  the  justice’s 


warrant  does  not  run  into  such  county, 
he  must  procure  some  justice  of  the 
peace  to  endorse  the  same  with  his 
name,  which  is  called  l>ac\ing  a war- 
rant ; the  constable  may  then  execute 
it  in  such  county. 

BACKSIDE,  estates.  In  England 
this  term  was  formerly  used  in  convey- 
ances and  even  in  pleadings,  and  is 
still  adhered  to  with  reference  to  an- 
cient descriptions  in  deeds,  in  continu- 
ing the  transfer  of  the  same  property ; 
it  imports  a yard  at  the  back  part  of, 
or  behind  a house,  and  belonging 
thereto : but  although  formerly  used 
in  pleadings,  it  is  now  unusual  to  adopt 
it,  and  the  word  yard  is  preferred.  1 
Chitty’s  Pr.  177  ; 2 Ld.  Raym.  1399. 

BADGE.  A mark  or  sign  worn  by 
some  persons,  or  placed  upon  certain 
things  to  designate  from  others.  Sonic 
public  officers,  as  watchmen,  policemen, 
and  the  like,  are  required  to  wear 
badges  that  they  may  bo  readily 
known.  It  is  used  figuratively  when 
we  say  possession  of  personal  property 
by  the  seller  is  a l>adge  of  fraud. 

BAGGAGE.  Such  articles  as  are 
carried  by  a traveller;  luggage.  Every 
thing  which  a passenger  carries  with 
him,  is  not  baggage.  Large  sums  of 
money,  for  example,  carried  in  a tra- 
velling trunk,  will  not  be  considered 
baggage,  so  ns  to  render  the  carrier 
resjwinsihlc.  9 Wend.  R.  85.  But  a 
watch  deposited  in  his  trunk  is  a part 
of  his  baggage.  10  Ohio,  R.  145. 
See,  as  to  what  is  baggage,  6 Hill,  R. 
586. 

2. — In  general  a common  carrier  of 
passengers  is  responsible  for  the  bag- 
gage, if  lost,  though  no  distinct  price 
be  paid  for  transporting  it,  it  being  in- 
cluded in  the  passenger’s  fare.  Ib. 
The  carrier’s  responsibility  for  the 
baggage  begins  ns  soon  ns  it  has  been 
delivered  to  him,  or  to  his  servants,  or 
to  some  other  person  authorised  by  him 
to  receive  it.  Then  the  delivery  is 
complete.  1 he  risk  and  responsibility 


BAT 


BAI 


163 


of  the  carrier  is  at  an  end  as  soon  as 
he  has  delivered  the  baggage  to  the 
owner  or  his  agent ; and,  if  an  offer  to 
deliver  it  be  made,  at  a proper  time,  the 
carrier  will  be  discharged  from  re- 
sponsibility, as  such;  and,  if  the  bag- 
gage remain  in  his  custody  afterwards, 
he  will  hold  as  bailee,  and  be  respon- 
sible for  it  according  to  the  terms  of 
such  bailment.  3 Dana,  R.  92.  Vide 
Common  Carriers. 

3. — By  the  act  of  Congress  of  March 
2,  1799,  sect.  46,  1 Story’s  L.  U.  S. 
612,  it  is  declared  that  all  wearing  ap- 
parel and  other  personal  baggage,  &c., 
of  persons  who  shall  arrive  in  the 
United  States,  shall  be  free  and  exempted 
from  duty. 

BAIL,  practice,  contracts.  By  bail 
is  understood  a security  given  accord- 
ing to  law,  to  insure  the  attendance,  at 
a future  time,  of  a party  in  court,  or 
before  a proper  tribunal.  The  person 
who  becomes  surety  is  also  called  the 
bail.  Sometimes  the  term  is  applied, 
with  a want  of  exactness,  to  the  security 
given  by  a defendant,  in  order  to  ob- 
tain a stay  of  execution,  after  judg- 
ment, in  civil  cases.  Bail  is  either 
civil  or  criminal. 

2.  — 1.  Civil  bail  is  that  which  is 
entered  in  civil  cases,  and  is  common 
or  special ; bail  below  or  bail  above. 

3.  — Common  bail  is  a formal  entry 
of  fictitious  sureties  in  the  proper  office 
of  the  court,  which  is  called  filing  com- 
mon bail  to  the  action.  It  is  in  the 
same  form  as  special  bail,  but  differs 
from  it  in  this,  that  the  sureties  arc 
merely  fictitious,  ns  John  Doe  and 
Richard  Roc:  it  has,  consequently, 
none  of  the  incidents  of  s]>ceial  bail. 
It  is  only  allowed  to  the  defendmit 
when  he  has  been  discharged  from 
arrest  without  bail,  after  the  return 
day  of  the  writ,  and  it  is  necessary  in 
such  case  to  perfect  the  appearance  of 
the  defendant!  Steph.  PI.  56,  7 ; Grab. 
Pr.  155;  Ilighm.  on  Bail.  13. 

4.  — Special  bail  is  an  undertaking 
by  one  or  more  persons  for  another, 
before  some  officer  or  court  properly 
authorised  for  that  purpose,  that  lie 
shall  appear  at  a certain  time  and  place 


to  answer  a certain  charge  to  be  exhi- 
bited against  him.  The  essential  quali- 
fications to  enable  a person  to  become 
bail,  are  that  he  must  be,  1,  a freeholder 
or  housekeeper  ,*  2,  liable  to  the  ordi- 
nary process  of  the  court ; 3,  capable 
of  entering  into  a contract;  and  4, 
able  to  pay  the  amount  for  which  he 
becomes  responsible.  1.  Me  must  be 
a freeholder  or  housekeeper,  (q.  v.) ; 2 
Chit.  R.  96 ; 5 Taunt.  174;  Lotft,  1 18, 
3 Petersd.  Ab.  104.  2.  He  must  be 

subject  to  the  ordinary  process  of  the 
court,  and  a person  privileged  from  ar- 
rest, either  permanently  or  temporarily 
will  not  be  taken.  4 Taunt.  249;  1 
D.  II.  127;  2 Marsh.  232.  3.  He 

must  be  competent  to  enter  into  a con- 
tract ; a feme  covert,  an  infant,  or  a 
person  non  compos  mentis,  cannot 
therefore  become  bail.  4.  He  must  be 
able  to  pay  the  amount  for  which  ho 
becomes  responsible.  But  it  is  im- 
material whether  his  property  consists 
of  real  or  personal  estate,  provided  it 
be  his  ow  n,  in  his  own  right,  3 Petcrd. 
Ab.  196;  2 Chit.  Rep.  97;  11  Price, 
158;  and  it  be  liable  to  the  ordinary 
process  of  the  law,  4 Burr.  2526; 
though  this  rule  is  not  invariably  ad- 
hered to,  for  when  jmrt  of  the  proj>crty 
consisted  of  a ship,  shortly  expected, 
bail  was  permitted  to  justify  in  respect 
of  such  property.  1 Chit."  R.  286,  n. 
As  to  the  persons  who  cannot  be  re- 
ceived because  they  arc  not  responsible, 
see  1 Chit.  R.  9,  116;  2 Chit.  R.  77, 
8;  Loffi,  72,  184;  3 Petered.  Ab.  112; 
1 Chit.  R.  309,  n. 

5. — Bail  IjcIoiv.  This  is  bail  given 
to  the  sheriff  in  civil  cases,  when  the 
defendant  is  arrested  on  bailable  pro- 
cess ; which  is  done  by  giving  him  a 
bail  bond;  it  is  so  called  to  distinguish 
it  from  bail  above , (q.  v.)  The  sheriff 
is  bound  to  admit  a man  to  bail,  pro- 
vided good  and  sufficient  sureties  Ims 
tendered,  but  not  otherwise.  The  sheriff, 
is  not  however  bound  to  demund  bail, 
and  may,  at  his  risk,  permit  the  de- 
fondant to  be  at  liberty,  provided  he 
will  appear,  that  is,  enter  bail  above  or 
surrender  himself  in  proper  time.  1 
Sell.  Pr.  126,  et  scq.  The  undertaking 
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of  bail  below  is  that  the  defendant  will 
appear  or  put  in  bail  to  the  action  on 
the  return  day  of  the  writ. 

6.  — Bail  above , which  is  putting  in 
bail  to  the  notion,  which  is  an  appear- 
ance. Bail  above  are  bound  either  to 
satisfy  the  plaintiff  his  debt  and  costs, 
or  to  surrender  the  defendant  in  cus- 
tody, provided  judgment  should  be 
against  him  nnd  he  should  fail  to  do 
so.  Sell.  Pr.  137. 

7.  — It  is  a general  rule  that  the  de- 
fendant having  lieen  held  to  bail,  in  civil 
cases,  cannot  be  held  a second  time  for 
the  same  cause  of  action.  Tidd’s  Pr. 
184;  Grab.  Pr.  98;  Troub.  & Hal. 
44  ; 1 Yoatcs,  206  ; 8 Ves.  jur.  594 ; 
Sec  A liter  action  Penitent ; Lis  -pen- 


dens. 

8.  — 2.  Bail  in  criminal  cases  is  de- 
fined to  Ik?  a delivery  or  bailment  of 
a person  to  his  sureties,  upon  their 
giving,  together  with  himself,  sufficient 
security  lor  his  appearance,  he  being 
supposed  to  l>e  in  their  friendly  cus- 
tody, instead  of  going  to  prison. 

9.  — The  constitution  of  the  United 
States  directs  that  “ excessive  bail  shall 
not  be  required.”  A mend  m.  art.  8. 

10.  — By  the  acts  of  Congress  of 
September,  24, 1789,  s.  33,  and  March 
2, 1793,  s.  4,  authority  is  given  to  take 
bail  for  any  crime  or  offence  against 
the  United  States,  except  where  the 
punishment  is  death,  to  any  justice  or 
judge  of  the  United  States,  or  to  any 
chancellor,  judge  of  the  supreme  or 
superior  court,  or  first  judge  of  any 
court  of  common  pleas,  or  mayor  of 
any  city  of  any  state,  or  to  any  justice 
of  the  peace  or  other  magistrate  of  any 
state,  where  the  offender  may  be 
found  ; the  recognizance  taken  by  any 
of  the  persons  authorised,  is  to  be  re- 


turned to  the  court  of  the  United  States 
having  cognizance  of  the  offence, 

11. — When  the  punishment  by  the 
laws  of  the  United  States  is  death,  bail 
can  be  taken  only  by  the  supreme  or 
circuit  court,  or  by  a judge  of  the  dis- 
trict court  of  the  United  States.  If  the 
|K?rson  committed  by  a justice  of  the 
supreme  court,  or  by  a judge  of  the 
district  court,  for  an  offence  not  pun- 
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ishable  with  death,  shall,  after  commit- 
ment procure  bail,  any  judge  of  the 
supreme  or  superior  court  of  law,  of 
any  state,  (there  being  no  judge  of  the 
United  States  in  the  district  to  tako 
such  bail,)  may  admit  such  person  to 
bail. 

12.  — Justices  of  the  peace  have  in 
general  power  to  take  bail  of  jH*rsons 
accused ; and,  when  they  have  such 
authority,  they  are  required  to  tukc 
such  bail.  There  are  many  cases, 
however,  under  the  laws  of  the  several 
states,  as  well  ns  under  the  laws  of  the 
United  States,  ns  alv>ve  mentioned, 
where  justices  of  the  peace  cannot  take 
bail,  but  must  commit ; and,  if  the  ac- 
cused offers  bail,  it  must  bo  taken  by  a 
judge'  or  other  officer  lawfully  author- 
ised. 

13.  — In  Pennsylvania,  for  example, 
in  cases  of  murder,  or  when  the  de- 
fendant is  charged  with  stealing  of  any 
horse,  mare,  or  gelding,  on  the  direct 
testimony  of  one  witness ; or  shall  bo 
taken  having  possession  of  such  horse, 
mare  or  gelding,  the  justice  of  the  j>caco 
cannot  admit  the  party  to  bail.  1 
Smith’s  L.  of  Pa.  581. 

14.  — In  all  cases  where  the  party  is 
admitted  to  bail,  the  recognizance  is  to 
be  returned  to  the  court  having  juris- 
diction of  the  offence  charged.  Vide 
Act  of  Got;  Arrest ; An  ter  action 
pendent;  Death;  Lis  pendens. 

Baii.  bond,  practice , contracts.  A 
specialty  by  which  the  defendant  nnd 
other  porsons,  usually  not  less  than 
two,  though  the  sheriff  may  take  only 
one,  become  hound  to  the  sheriff  in  a 
penalty  equnl  to  that  for  which  bail  is 
demanded,  conditioned  for  the  due  ap- 
penrancc  of  such  defendant  to  tin*  legal 
process  therein  described,  and  by  which 
the  sheriff*  has  l>ocn  commanded  to  ar- 
rest him.  It  is  only  where  the  de- 
fendant is  arrested  or  in  the  custody  of 
the  sheriff,  under  other  than  final  pro- 
cess, that  the  sheriff*  can  take  such 
bond.  On  this  bond  being  tendered  to 
him,  which  he  is  compelled  to  take  if 
the  sureties  are  good,  he  must  discharge 
the  defendant. 

2.  With  some  exceptions,  as  for 
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example,  where  the  defendant  surren- 
ders, 5 T.  R.  754;  7 T.  R.  123;  1 
East,  387  ; 1 Bos.  & Pull.  326,  nothing 
can  be  a performance  of  the  condition 
of  the  bail  bond,  but  putting  in  bail  to 
the  action.  5 Burr.  2683. 

3. — The  plaintiff  has  a right  to  de- 
mand from  the  sheriff,  an  assignment 
of  such  bond,  so  that  he  may  sue  it 
for  his  own  benefit.  Wats,  on  Sheriff, 
99;  1 Sell.  Pr.  126,  174.  For  the 
general  requisites  of  a bail  bond,  see 

1 T.  R.  422;  2 T.  R.  669;  15  East, 
820  ; 2 Wils.  69;  6 T.  R.  702;  9 
East,  55 ; 6 D.  & R.  216 ; 4 M.  & S. 
338;  1 Moore,  R.  514;  6 Moore,  R. 
264 ; 4 blast,  56S ; Hurls,  on  Bonds, 
56 ; U.  S.  Dig.  Bail  V. 

Bail  piece,  is  a certificate  given 
by  the  clerk  of  the  court,  or  person 
lawful  authorized  to  keep  the  record, 
in  which  it  is  certified  that  A B,  the 
bail,  became  bail  for  C D,  the  defen- 
dant, in  a certain  sum,  and  in  a par- 
ticular case. 

2. — As  the  bail  is  supposed  to  have 
the  custody  of  the  defendant,  when  he 
is  armed  with  this  process,  he  may  ar- 
rest the  latter,  though  he  is  out  of  the 
jurisdiction  of  the  court  in  which  he 
became  bail,  and  even  in  a different 
state.  1 Baldw.  578  ; 3 Com.  84,  421  ; 

2 Yeatcs,  263;  8 Pick.  138;  7 John. 
1 45 ; 3 Day,  485 ; the  bail  may  take 
him  even  while  attending  court  as  a 
suitor,  or  any  time  even  on  Sunday,  4 
Yeatcs,  123;  4 Conn.  170.  He  may 
break  even  an  outer  door,  to  seize  him, 
command  the  assistance  of  the  sheriff 
or  other  officers.  8 Pick.  138;  and 
depute  his  power  to  others.  1 John. 
Cns.  413;  8 Pick.  140.  See  1 Scrg. 
& R.  811. 

BAILABLE  ACTION.  An  action 
is  one  in  which  the  defendant  is  entitled 
to  be  discharged  from  custody,  when 
arrested  under  a capias  ad  rcsjxmdcn- 
duni,  upon  giving  bail  to  answer. 

Bailable  process.  Is  that  process 
by  which  an  officer  is  required  to  ar- 
rest a person,  and  afterwards  to  take 
bail  for  his  appearance;  a capitis  ad 
rcsjxnidcndum  is  bailable,  but  a capias 
ml  satisfaciendum  is  not, 


BAILEE,  contracts,  is  one  to  whom 
goods  arc  bailed. 

2.  — His  duties  are  to  act  in  good 
faith ; he  is  bound  to  use  extraordinary 
diligence  in  those  contracts  or  bail- 
ments, where  he  alone  receives  the  be- 
nefit, as  in  loans ; he  must  observe  or- 
dinary diligence  of  those  bailments, 
which  arc;  beneficial  to  both  parties,  as 
hiring;  and  he  will  be  responsible  for 
gross  negligence  in  those  bailments 
which  are  only  for  the  benefit  of  tho 
bailor,  as,  deposit  and  mandate.  Story’s 
Bailm.  § 17,  18,  19.  He  is  bound  to 
return  the  property  as  soon  as  the  pur- 
pose for  which  it  was  bailed  shall  have 
been  accomplished. 

3.  — And  he  has  generally  a right  to 
retain  and  use;  the  thing  bailed,  accord- 
ing to  the  contract,  until  the  object  of 
the  bailment  shall  have  been  accom- 
plished. 

BAILIFF,  qfficc.  Magistrates  who 
formerly  administered  justice  in  tho 
parliaments  or  courts  of  France,  an- 
swering to  the  English  sheriffs  ns  men- 
tioned by  Bracton.  There  arc  still 
bailiffs  of  particular  towns  in  England; 
ns  the  bailiff’  of  Dover  Castle,  &c., 
otherwise  bailiffs  are  now  only  officers 
or  stewnrds,  &c. ; as  Bailiff's  of  liberties, 
np|K)inted  by  every  lord  within  his 
liberty,  to  serve  writs,  &c.  Bailiff 
errant  or  itenerajit,  appointed  to  go 
about  tho  country  for  the  same  pur- 
pose. Sheriff's  Uiiliffs , sheriff’s  offi- 
cers to  execute  writs;  these  arc  also 
called  bound  bailiffs , because  they  arc 
usually  bound  in  a bond  to  the  sheriff 
for  the  due  execution  of  their  office. 
Bailiffs  of  court  Ixiron,  to  summon  tho 
court,  &c.  Bailiffs  of  husbandry,  ap- 
pointed by  private  persons  to  collect 
their  rents  and  manage  their  estates. 
Water  Ixii tiffs,  officers  in  port  towns 
for  searching  ships,  gathering  tolls,  &c. 
line.  Ah.  h.  t. 

BAILMENT,  contracts . This  word 
is  derived  from  the  French,  bat /hr,  to 
deliver.  2 Bl.  Com.  451  ; Jones’s 
Bailm.  90;  Story  on  Bailm.  c.  1,  § 2. 
It  is  a compendious  expression  to  sig- 
nify a contract  resulting  from  delivery. 
It  has  been  defined  to  be  u delivery  of 


goods,  on  a condition  express  or  im- 
plied, that  they  shall  be  restored  by  the 
bailee  to  the  bailor,  or  according  to  his 
directions,  as  soon  as  the  purpose  for 
which  they  are  bailed  shall  be  an- 
swered. 1 Jones’s  Bailm.  1.  Or  it  is 
a delivery  of  goods  in  trust,  on  a con- 
tract either  expressed  or  implied,  that 
the  trust  shall  be  duly  executed,  and 
the  goods  redelivered,  as  soon  ns  the 
time  or  use  for  which  they  were  bailed 
shall  have  elapsed  or  be  performed. 
Jones’s  Bailm.  117. 

2. — Each  of  these  definitions,  says 
Judge  Story,  seems  redundant  and  in- 
accurate, if  it  be  the  projier  office  of  a 
definition  to  include  those  things  only 
which  belong  to  the  genus  or  class. 
Both  these  definitions  suppose  that  the 
goods  are  to  be  restored  or  redelivered; 
but  in  a bailment  for  sale,  as  upon  a 
consignment  to  a factor,  no  redelivery 
is  contemplated  between  the  parties. 
In  some  cases,  no  use  is  contemplated 
by  the  bailee ; in  others,  it  is  of  the  es- 
sence of  the  contract ; in  some  cases 
time  is  material  to  terminate  the  con- 
tract ; in  others,  time  is  necessary  to 

Sve  a new  accessorial  right.  Story  on 
film.  c.  1,  § 2. 

3. — Mr.  Justice  Bluckstone  has  de- 
fined a bailment  to  be  a delivery  of 
goods  in  trust,  upon  a contract  either 
expressed  or  implied,  that  the  trust 
shall  be  faithfully  executed  on  the  part 
of  the  bailee.  2 Bl.  Com.  451.  And 
in  unothcr  place,  as  the  delivery  of 
goods  to  another  person  for  a particu- 
lar use.  2 Bl.  Com.  31)5.  Vide  Kent’s 
Comm.  Lcct.  40,  437. 

4. — Mr.  Justice  Story  says,  that  a 
bailment  is  a delivery  of  a thing  in 
trust  for  some  special  object  or  purpose, 
and  upon  a contract  express  or  implied, 
to  conform  to  the  object  or  purpose  of 
the  trust.  Story  on  Bailm.  c.  1,  § 2. 
This  corresponds  very  nearly  with  the 
definition  of  Merlin.  Vide  Repertoire, 
mot  Bail. 

5. — Bailments  are  divisible  into  three 
kinds:  1,  Those  in  which  the  trust  is 
for  the  benefit  of  the  bailor,  as  deposits 
and  mandates.  2,  Those  in  which  the 
trust  is  for  the  benefit  of  the  bailee,  as 


gratuitous  loans  for  use.  3,  Those  in 
which  the  trust  is  for  the  benefit  of  both 
parties,  as  pledges  or  pawns,  and 
hiring  and  letting  to  hire.  See 
Deposit;  Hire;  Loans;  Mandates ; 
and  Fledges. 

0. — Sir  William  Jones  has  divided 
bailments  into  five  sorts,  namely,  1, 
Depositum,  or  deposit;  2,  Mandatum, 
or  commission  without  recompense  ; 3, 
Commodatum,  or  loan  lor  use,  without 
pay ; 4,  Pignori  acceptum,  or  pawn ; 
5,  Locatum,  or  hiring,  which  is  always 
with  reward.  This  last  is  subdivided 
into,  1,  Locatio  rei,  or  hiring,  by  which 
the  hirer  gains  a temporary  use  of  the 
thing;  2,  Locatio operis  faciendi,  when 
something  is  to  be  dono  to  the  thing 
delivered;  3,  Locatio  operis  mercium 
vchendarum  when  the  thing  is  merely 
to  be  carried  from  one  place  to  another. 
Sec  these  several  words. 

As  to  the  obligations  and  duties  of 
bailees  in  general,  see  Diligence , and 
Story  on  Bailm.  c.  1 ; Chit,  on  Cont. 
141;  3 John.  R.  170;  17  Mass.  R. 
479 ; 5 Day,  415 ; 1 Conn.  Rep.  487 ; 
10  Johns.  R.  1,  471 ; 12  Johns.  R. 
144,  232;  11  Johns.  R.  107;  15 
Johns.  R.  39;  2 John.  C.  R.  100;  2 
Caincs’s  Cas.  189;  19  Johns.  R.  44; 
14  John.  R.  175;  2 Halst.  108;  2 
South.  738;  2 Harr.  & M*Hen.  453; 

1 Rand,  3;  2 Hawks,  145;  1 Murphy, 
417;  1 Hayw.  14;  1 Rep.  Con.  Ct. 
121,  186;  2 Rep.  Con.  Ct.  239;  1 
Bay,  101  ; 2 Nott  & M‘Cord,  88,489; 
1 Browne,  43,  176;  2 Binn.  72 ; 4 
Binn.  127;  5 Binn.  457;  6 Binn. 
129;  6 Serg.  & Rawle,  439;  8 Serg. 
& Rawle.  500,  533  ; 14  Serg.  & R. 
275.  Bac.  Ab.  h.  t. 

BAILOR,  contracts  t he  who  bails  a 
thing  to  another. 

2. — The  bailor  must  act  with  good 
faith  towards  the  bailee.  Story’s 
Bailm.  § 74,  70,  77  ; permit  him  to 
enjoy  the  thing  bailed  according  to 
contract ; and,  in  some  bailments,  ns 
hiring,  warrant  the  title  and  possession 
ol  a thing  hired,  and  probably,  to  keep 
it  in  suitable  order  anil  repair  for  the 
purpose  of  the  bailment,  lb.  § 388— 
392.  Vide  Inst.  lib.  3,  tit.  26. 
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BAILIWICK,  is  the  district  over 
which  a sheriff  has  jurisdiction  ; it  sig- 
nifies also  the  same  as  county,  the 
sheriff’s  bailiwick  extending  over  the 
county. 

2. — In  England,  it  signifies  general- 
ly that  liberty  which  is  exempted  from 
the  sheriff  of  the  county  over  which 
the  lord  of  the  liberty  appoints  a bailiff. 
Vide  Wood’s  Inst.  206. 

BA1R-MAN,  Scottish  law . A poor 
insolvent  debtor  left  bare. 

BAIRN’S  FART,  Scottish  Law. 
Children’s  part ; a third  part  of  the  de- 
funct’s free  movables,  debts  deducted,  j 
if  the  wife  survive,  and  a half  if  there 
be  no  relict. 

BALANCE,  comm,  law , is  the 
amount  which  remains  due  by  one  of  ; 
two  persons,  who  have  been  dealing 
together,  to  the  other,  after  the  settle-  | 
raent  of  their  accounts. 

2.  — In  the  case  of  mutual  debts  the 
balance  only  can  be  recovered  by  the 
assignee  of  an  insolvent,  or  the  execu- 
tor of  a deceased  person.  But  this  mu- 
tuality must  have  existed  at  the  time  of 
the  assignment  by  the  insolvent,  or  at  i 
the  death  of  the  testator. 

3.  — The  tenn  general  balance  is 
sometimes  used  to  signify  the  difference 
which  is  due  to  a party  claiming  a 
lien  on  goods  in  his  hands,  lor  work  or 
labour  done,  or  money  expended  in  re- 
lation to  those  and  other  goods  of  the 
debtor.  3 B.  & P.  485 ; 3 Eep.  R.  ! 
268. 

Balance,  evidence.  When  a wit- 
ness has  an  interest  in  the  cause  which 
renders  him  incompetent,  and  there  is 
a countervailing  interest  on  the  other 
side  which  reduces  him  to  a state  of 
neutrality,  his  interest  is  said  to  be  ba- 
lanced ; us,  when  a person  acknow- 
ledges l»e  has  received  money  as  an 
agent,  he  may  prove  whether  he  receiv- 
ed it  for  the  plaintiff  or  the  defendant. 

7 T.  R.  481,  note;  2 East,  R.  458; 
but  the  least  interest,  as  where  in  the 
one  case  the  witness  would  be  liable 
for  costs,  and  in  the  other  he  would 
not,  the  equilibrium  is  destroyed.  4 
Taunt.  464. 

Balance  Sheet.  A statement 


made  by  merchants  and  others  to  show 
the  true  state  of  a particular  business. 
A balance  sheet  should  exhibit  all  the 
balances  of  debits  and  credits,  also  the 
value  of  merchandize,  and  the  result  of 
the  whole.  Vide  Bilan. 

Balance  of  trade,  comm,  laic , 
is  the  difference  between  the  exports 
and  importations  between  two  coun- 
tries. The  balance  of  trade  is  against 
that  country  which  has  iiri|>orted  more 
than  it  has  exported,  for  which  it  is 
debtor  to  the  other  country. 

BALIVA,  a bailiwick  or  jurisdic- 
tion. 

BALI  VO  AMOVENDO,  English 
practice.  A writ  to  remove  a bailiff 
out  of  his  office. 

BALLASTAGE,  mar.  law , a toll 

f>aid  for  the  privilege  of  taking  up  l>al- 
ast  from  the  bottom  of  the  port.  This 
arises  from  the  property  in  the  soil.  2 
Chit.  Com.  Law,  16. 

BALLOT,  government , a diminutive 
ball,  i.  c.  a little  ball  used  in  giving 
votes  ; the  act  itself  of  giving  votes.  A 
little  ball  or  ticket  used  in  voting  pri- 
vately, and,  for  that  purpose,  put  into 
a box,  commonly  called  a ballot-box,  or 
in  some  other  contrivance. 

BALNEARII,  civil  law , were  steal- 
ers  of  the  clothes  of  persons  who  were 
washing  in  the  public  baths.  Dig.  47, 
17  ; 4 BI.  Com.  239. 

BAN.  A proclamation,  or  public 
notice ; any  summons  or  edict  by 
which  a thing  is  forbidden  or  com- 
manded. Vicie  Bans  of  Matrimony  ; 
Proclamation. 

BANC  or  BANK.  The  first  of  these 
is  a French  word  signifying  bench,  pro- 
nounced improperly  bank.  1.  The 
scat  of  judgment,  ns  banc  Ic  ray , the 
king’s  bench : banc  Ic  common  pleas, 
the  bench  of  common  pleas.  2.  The 
meeting  of  all  the  judges  or  such  as 
may  form  u quorum,  as,  the  court  sit 
in  banc. 

BANCO.  A commercial  term, 
adopted  from  the  Italian,  used  to  distin- 
guish bank  money  from  the  common 
currency  ; as  81000,  banco. 

BANDIT.  A man  outlawed : one 
who  is  said  to  be  under  ban. 
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BANE.  This  word  was  formerly 
used  to  signify  a malefactor.  Bract. 
1.2,  t.  8,  c.  1.' 

BANISHMENT,  errm.  law.  A 
punishment  inflicted  upon  criminals,  by 
compelling  them  to  quit  a city,  place,  i 
or  country,  lor  u specified  period  of 
time,  or  lor  life.  Vide  4 Dali.  14. 
Deportation  ; Relegation. 

BANK,  com.  law.  1.  A place  for 
the  deposit  of  money.  2.  An  institu- 
tion, generally  incorporated,  authorised 
to  receive  deposits  of  money,  to  lend 
money,  and  to  issue  promissory  notes, 
usually  known  by  the  name  of  bank 
note's.  3.  Bunks  are  said  to  be  of 
three  kinds,  viz:  of  deposit,  of  discount, 
and  of  circulation  ; they  generally  per- 
form all  these  operations.  Vide  Mete. 
& Perk.  Dig.  Banks  and  Banking. 

Bank  book,  commerce,  is  a book 
which  persons  dealing  with  a bank  keep, 
in  which  the  officers  of  the  bank  enter 
the  amount  of  money  deposited  by  him, 
and  of  all  notes  or  bills  deposited  by 
him,  or  discounted  for  his  use. 

Bank  noth,  contracts.  A bank  note 
resembles  a common  promissory  note, 
(q.  v.)  issued  by  a bank  or  corporation 
authorised  to  act  ns  a bank.  It  is  in 
fact  a promissory  note,  but  such  notes 
am  not,  for  many  purposes,  to  be  con- 
sidered ns  mere  securities  for  money, 
but  are  treated  ns  money  or  cash,  (q. 
v.)  1 Sdi.  & Lcf.  318,  310;  11  Ves. 
662;  1 Roper,  Leg.  3;  1 Ham.  R. 
189,  624;  15  Pick.  177;  5 G.  & 
John.  58;  3 Hawks,  328;  5 J.  J. 
Marsh.  643. 

2. — These,  notes  are  not  like  bills  of 
exchange,  mere  securities,  or  docu- 
ments for  debts,  nor  arc  they  so  esteem- 
ed ; but  a ro  treated  ns  money,  in  the 
ordinary  course  and  transactions  of 
business,  by  the  general  consent  of 
mankind;  and,  on  payment  of  them, 
when  a receipt  is  required,  the  receipts 
arc  always  given  os  for  money,  not  as 
for  securities  or  notes.  1 Burr.  R. 
457  ; 12  John.  R.  200 ; 1 John.  Ch. 
R.  231;  9 John.  R.  120;  19  John. 
144. 

5. — Bank  notes  arc  assignablo  by 
delivery,  Rep.  Temp.  Hard.  53;  9 


East,  R.  48  ; 4 East,  R.  510;  Dougl. 
236.  The  holder  of  a bank  note  is 
prima  facie  entitled  to  prompt  pay- 
ment of  it,  and  cannot  be  affix- ted  by 
the  fraud  of  any  former  holder  in  ob- 
taining it,  unless  evidence  be  given  to 
bring  it  home  to  his  privity'.  13  I'kist, 
R.  135  ; Dane’s  Al*.  Index,  h.  t. ; Pow. 
on  Mortg.  Index,  h,  t. ; U*  S.  Dig.  h. 
t.  Vide  Note;  Promissory  note;  Re • 
issualde  note. 

Bank  stock,  is  the  capital  of  a bank. 
It  is  usually  divided  in  snares  of  a cer- 
tain amount,  as  five  hundred  dollars, 
one  hundred  dollars,  and  the  like.  This 
stock  is  generally  transferable  on  the 
hooks  of  the  bank,  and  considered  as 
pcrsoual  property.  Vide  Stock. 

BANKER,  comm.  law.  A banker 
is  one  engaged  in  the  business  of  re- 
ceiving other  persons’  money  on  depo- 
sit, to  be  returned  on  demand,  discount- 
ing other  persons’  notes,  and  issuing 
his  own  for  circulation  ; one  who  per- 
forms the  business  usually  transacted 
by  a bank.  Private  bankers  are  gene- 
rally not  permitted. 

2.  — The  business  of  bankers  is  gene- 
rally performed  through  the  medium 
of  incorporated  banks. 

3.  — A banker  may  be  declared  a 
bankrupt  by  adverse  proceedings 
against  him.  Act  of  Congress  of  19 
Aug.  1841.  Sec  1 Atk.  218;  2 II. 
Bl.  235:  1 Mont  B.  L.  12. 

4.  — Among  the  undent  Romans  there 
were  bankers  called  argentarii , whose 
office  was  to  keep  registers  of  contracts 
between  individuals,  either  to  loan 
money,  or  in  relation  to  sales  and 
stipulations.  These  bankers  frequently 
agreed  with  the  creditor  to  pay  him 
th«‘  debt  due  to  him  by  the  debtor. 

^ BANKERS’  NOTE,  contracts.  In 
England  a distinction  is  made  between 
bank  notes,  (q.  v.)  and  bankers’  notes. 
The  latter  are  promissory  notes,  and 
resemble  bunk  notes  in  every  respect, 
except  that  they  are  given  by  persons 
acting  ns  private  bankers,  6 Mod.  29 ; 
3 Chit.  Com.  Law,  590;  1 Leigh’s  N. 
P.  338. 

BANKRUPT,  a person  who  has 
done,  or  suffered  some  act  to  be  done, 
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which  is  by  law  declared  an  act  of 
bankruptcy;  in  such  case  he  may  be 
declared  a bankrupt. 

2. — It  is  proper  to  notice  that  there 
is  much  difference  between  a bankrupt 
and  an  insolvent.  A man  may  be  a 
bankrupt  and  yet  be  perfectly  solvent, 
that  is,  eventually  able  to  pay  all  his 
debts ; or,  he  may  be  insolvent,  and, 
in  consequence  of  not  having  done,  or  | 
suffered,  an  act  of  bankruptcy,  he  may 
not  be  a bankrupt.  Again,  the  bank- 
rupt laws  arc  intended  mainly  to  secure  j 
creditors  from  the  waste,  extravagance  j 
and  mismanagement,  by  seizing  the 
property  out  of  the  hands  of  the  debtors, 
and  placing  it  in  the  custody  of  the 
law;  whereas  the  insolvent  laws  only  I 
relieve  a man  from  imprisonment  for  i 
debt  after  he  has  assigned  his  property  i 
for  the  benefit  of  his  creditors.  Both 
under  bankrupt  and  insolvent  laws  the 
debtor  is  required  to  surrender  his 
property  for  the  benefit  of  his  creditors. 
Bankrupt  laws  discharge  the  person 
from  imprisonment,  and  his  property, 
acquired  after  his  discharge,  from  all 
liabilities  for  his  debts ; insolvent  laws 
simply  discharge  the  debtor  from  im- 
prisonment, or  liability  to  be  imprison- 
ed, but  his  after-acquired  property  may 
be  taken  in  satisfaction  of  his  former 
debts.  2 Bell,  Com.  B.  0,  part  1,  c. 
1,  p.  102  ; 3 Am.  Jur.  218. 

BANKRUPTCY,  the  state  of  a man 
unable  to  pursue  his  business  and  meet 
his  engagements,  in  consequence  of 
the  derangement  of  his  affairs. 

2.  — The  constitution  of  the  United 
States,  art.  l,s.  8,  authorises  Congress 
“to  establish  an  uniform  rule  of  natur- 
alization, and  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the 
United  States.”  With  the  exception 
of  a short  interval  during  which  bank- 
rupt laws  existed  in  this  country,  this 
salutary  power  has  laid  dormant  till 
the  passage  of  the  act  of  1841,  since 
repealed. 

3.  — Any  one  of  the  states  may  pass 
a bankrupt  law,  but  no  state  bankrupt 
or  insolvent  law  can  be  permitted  to 
impair  the  obligation  of  contracts ; nor 
can  the  several  states  pass  laws  con- 
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dieting  with  an  act  of  Congress  on  this 
subject;  4 Wheat.  122;  and  the  bank- 
rupt laws  of  a state  cannot  affect  the 
rights  of  citizens  of  another  state.  12 
Wheat.  R.  213.  Vide  3 Story  on  the 
Const.  § 1100  to  1110;  2 Kent,  Com. 
321;  Serg.  on  Const.  Law,  322; 
Rawle  on  the  Const,  c.  0 ; 6 Pet.  R. 
348.  Vide  Bankrupt. 

BANKS  OF  RIVERS,  estates.  By 
this  term  is  understood  whnt  contains 
the  river  in  its  natural  channel,  when 
there  is  the  greatest  flow  of  water. 

2.  The  owner  of  the  bank  has  a 
right  to  the  middle  of  the  stream.  Vide 
Riparian  Proprietor. 

3.  — When  by  imperceptible  increase 
the  banks  on  one  side  become  more 
extended  and  encroach  upon  the  river, 
this  addition  is  called  alluvion  (q.  v.) ; 
when  the  increase  is  sudden  and  can 
be  perceived  it  is  then  called  avulsion, 
(<!•  v) 

BANNITUS.  One  outlawed  or 
banished.  This  word  is  obsolete. 

BANS  OF  MATRIMONY,  is  the 
giving  public  notice  or  making  procla- 
mation of  a matrimonial  contract,  and 
the  intended  celebration  of  the  marri- 
age of  the  parties  in  pursuance  of  such 
contract,  to  the  end  that  persons  ob- 


iorc  the  marriage  is  solemnized.  Poth. 
Du  Manage,  partic  2,  c.  2.  Vide  Ban. 

BAR,  in  actions , is  a perpetual  de- 
struction or  temporary  taking  away  of 
the  action  of  the  plaintiff*.  In  ancient 
authors  it  is  called  ticcj)tio  peremp- 
toria.  Co.  Litt.  303  b;  Steph.  PI. 
Appx.  xxviii. 

2.  — When  n person  is  bound  in  any 
action  real  or  personal,  by  judgment 
on  demurrer,  confession  or  verdict,  ho 
is  barred  ns  to  that  or  any  other  action, 
of  the  like  nature  or  degree  for  the 
same  thing,  forever;  for  expedit  rci- 
publicce  ut  sit  Jinis  Utiuni. 

3.  — But  there  is  u difference  between 
real  and  personal  uctions. 

4.  — In  personal  actions , as  debt  or 
account,  the  bar  is  perpetual,  inasmuch 
ns  the  plaintiff*  cannot  have  an  uction 
of  a higher  nature,  and  therefore  in 
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such  actions  he  has  generally  no 
remedy  but  by  bringing  a writ  of 
error.  Doct.  Plac.  65  ; 6 Co.  7,  8 ; 4 
East,  507,  508. 

5. — But,  if  the  defendant  be  barred 
in  a real  action,  by  judgment  on  a ver- 
diet,  demurrer  or  confession,  &o.,  he 
may  still  have  an  action  of  a higher 
nature  and  try  the  same  right  again, 
lb.  Lawcs,  PI.  39,  40.  See  generally, 
Bac.  Ab.  Abatement,  N ; Ubd  in  btUr, 

Bah,  practice , a place  in  a court 
where  the  counsellors  and  advocates 
stand  to  make  their  addresses  to  the 
court  and  jury ; it  is  so  called  because 
formerly  it  was  closed  with  a bar. 
Figuratively  the  counsellors  and  attor- 
neys at  law  are  called  the  bar;  the 
bar  of  Philadelphia,  the  New  York  bar. 

2. — A place  in  a court  having  cri- 
minal jurisdiction,  to  which  prisoners 
are  called  to  plead  to  the  indictment,  is 
also  called  the  bar.  Vide  Merl.  Report, 
mot  Barreau,  and  Dupin,  Profession 
d’Avocat,  tom.  i.  p.  451,  for  some  elo- 
quent advice  to  gentlemen  of  the  bar. 

Bar,  contracts , is  an  obstacle  or  op- 
position. 

2. — Some  bars  arise  from  circum- 
stances and  others  from  persons. 
Kindred  within  the  prohibited  degree, 
for  example,  is  a bar  to  a marriage  be- 
tween the  persons  related;  but  the  fact 
that  A is  married,  and  cannot  therefore 
marry  B,  is  a circumstance  which  ope- 
rates as  a bar  as  long  as  it  subsists ; 
for  without  it  the  parties  might  marry. 

Bar  fee,  Eng.  law , is  a fee  taken 
time  out  of  mind  by  the  sheriff  for 
every  prisoner  vfho  is  acquitted.  Bac. 
Ab.  Extortion. 

BARBICAN,  an  ancient  word  to 
signify  a watch-tower.  Barbicanagc 
was  money  given  for  the  support  of  a 
barbican. 

BARGAIN  AND  SALE,  com>cya«c- 
ingy  contracts,  is  a contract  by  which  a 
person  conveys  his  lands  to’  another, 
for  a pecuniary  consideration. 

2. — In  consequence  of  this  convey- 
ance a use  arises  to  a bargainee,  and 
the  statute  27  Henry  VIII.  immediately 
transfers  the  legal  estate  and  possession 
to  him. 


3.  — A bargain  and  sale  may  be  in 
fee,  for  life,  or  for  years. 

4.  — The  proper  and  technical  words' 
of  this  conveyance  are  Ixirgain  and 
sale,  but  any’  other  words  that  would 
have  been  sufficient  to  raise  a use,  upon 
a valuable  consideration,  before  the 
statute,  are  now  sufficient  to  constitute 
a good  bargain  und  sale.  Proper 
words  of  limitation  must,  however,  be 
inserted.  Cruise  Dig.  tit.  32,  ch.  9; 
Bac.  Ab.  h.  t. ; Com.  Dig.  h.  t. ; and 
the  cases  there  cited  ; Nels.  Ab.  h.  t. ; 
2 Bl.  Com.  338. 

5.  — This  is  the  most  common  mode 
of  conveyance  in  the  United  States.  4 
Kent,  Com.  483 ; 3 Pick.  R.  529;  3 
N.  II.  Rep.  260;  6 Harr.  & John. 
465;  3 Wash.  C.  C.  Rep.  376;  4 
Muss.  R.  66  ; 4 Yentcs,  R.  295;  1 
Yeates,  R.  328;  3 John.  R.  388;  4 
Cowen’s  R.  325;  10  John.  R.  456, 
505;  3 N.  II.  Rep.  261 ; 14  John.  R. 
126  ; 2 Harr.  & John.  230. 

BARGAINEE.  A person  to  whom 
a bargain  is  made ; one  who  receives 
the  advantages  of  a bargain. 

BARGAINOR.  A jicrson  who 
makes  a bargain,  and  who  becomes 
bound  to  perform  it. 

BARGEMEN,  persons  who  own  and 
keep  a barge  for  the  purpose  of  carry- 
ing the  goods  of  all  such  other  persons 
who  may  desire  to  employ  them ; they 
are  liable  ns  common  carriers.  Story, 
Bailm.  § 496. 

BARLEYCORN,  a lineal  measure 
containing  one-third  of  an  inch.  Dane’s 
Ai».  2 1 1 . ;i.  1 3,  8.  9.  'I'll'-  barley- 
corn was  the  first  measure,  with  its 
division  and  multiples,  of  all  our  mea- 
sures of  length,  superficies,  and  capa- 
city. Ib.  c.  211,  a.  12,  s.  2. 

BARN,  estates,  a building  on  a farm 
used  to  receive  the  crop,  the  stabliug 
of  animals  and  other  purposes. 

2. — The  grant  or  demise  of  a barn 
without  words  superadded  to  extend  its 
meaning,  would  pass  no  more  than  the 
barn  itself  ami  as  much  land  as  would 
be  necessary  for  its  complete  enjoy- 
ment. 4 Serg.  &.  Rawle,  342. 

BARON.  Phis  word  has  but  one 
signification  in  American  law,  namely, 
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husband : we  use  baron  and  feme,  lor 
husband  and  wife.  And  in  this  sense 
it  is  going  out  of  use. 

2. — In  England,  and  perhaps  some 
other  countries,  baron  is  a title  of 
honour ; it  is  the  first  degree  of  nobility 
below  a viscount.  Vide  Com.  Dig. 
Baron  and  Feme.  Bac.  Ab.  Baron  and 
Feme;  and  the  articles  Husband; 
Marriage;  Wife. 

BARONS  OF  EXCHEQUER,  Eng. 
law.  The  name  given  to  the  five 
judges  of  the  Exchequer ; formerly 
these  were  barons  of  the  realm,  but 
now  they  arc  chosen  from  persons 
learned  in  the  law. 

BARRACK.  By  this  term,  as  used 
in  Pennsylvania,  is  understood  an 
erection  of  upright  posts  supporting  a 
sliding  roof,  usually  of  thatch.  5 
VVhart.  R.  429. 

BARRATOR,  crimes , one  who  has 
been  guilty  of  the  offence  of  barratry. 

BARRATRY,  crimes^  is  the  habitual 
moving,  exciting,  and  maintaining  suits 
and  quarrels  either  at  law  or  other- 
wise. 

2.  A man  cannot  be  indicted  as  a 
common  barrator  in  respect  of  any 
number  of  false  and  groundless  actions 
brought  in  his  own  right,  nor  for  a 
single  act  in  right  of  another,  for  that 
would  not  make  him  a common  bar- 
rator. 

3.  — Barratry,  in  this  sense,  is  difTc- 
rent  from  maintenance  (q.  v.)  and 
champerty,  (q.  v.) 

4.  — An  attorney  cannot  be  indicted 
for  this  crime,  merely  for  maintaining 
another  in  a groundless  action.  Vide 
15  Mass.  R.  229;  1 Bailey’s  R.  379  ; 
11  Pick.  R.  432;  13  Pick.  R.  302 ; 9 
Cowen,  R.  587 ; Bac.  Ab.  h.  t. ; 
Hawk.  P.  C.  B.  1,  c.  21 ; Roll.  Ab. 
335;  Co.  Litt.  368;  3 Inst.  175. 

Barratry,  maritime  law , crimes , 
is  a fraudulent  act  of  the  master  or 
mariners,  commited  contrary  to  their 
duty  ns  such,  to  the  prejudice  of  the 
owners  of  the  ship.  Emer.  tom.  1,  p. 
366 ; Merlin,  Report,  h.  t. ; Roccus, 
h.  t. ; 2 Marsh.  Insur.  515;  8 East, 
R.  138,  139;  as  to  what  will  amount 
to  barratry,  see  Abbott  on  Shipp.  167, 


n.  (1);  2 Wash.  C.  C.  R.  61 ; 9 East, 
R.  126;  1 Str.  581;  2 Ld.  Raym. 
1349  ; 1 Term  It.  127  ; 0 Id.  379 ; 8 
Id.  320 ; 2 Cain.  It.  67,  222 ; 3 Cain. 
R.  1 ; 1 John.  It.  229;  8 John.  It. 
209,  n.  2d  edit.;  5 Day.  It.  1;  11 
John.  It.  40;  13  John.  R.  451;  2 
Binn.lt.  274;  2 Dali.  R.  137;  8 Cran. 
It.  39;  3 Wheat.  R.  168;  4 Dull.  It. 
294 ; 1 Yeates,  114. 

2. — The  act  of  Congress  of  30th 
April,  1790,  s.  8, 1 Story’s  Laws  U.  S. 
84,  punishes  with  n death  as  piracy 
“ any  captain  or  mariner  of  any  ship 
or  other  vessel  who  shall  pirntically 
and  feloniously  run  away  with  such 
ship  or  vessel,  or  nny  goods  or  mer- 
chandize to  the  value  of  fifty  dollars ; 
or  yield  up  such  ship  or  vessel  to  any 
pirate ; or  if  any  such  seaman  shall  lay 
violent  hands  upon  his  commander, 
thereby  to  hinder  or  prevent  his  fight- 
ing in"  defence  of  his  ship,  or  goods, 
committed  to  his  trust,  or  shall  make  a 
revolt  in  the  said  ship.” 

BARREL.  A measure  of  capacity, 
equal  to  thirty-six  gallons. 

BARREN  MONEY,  civilian \ This 
term  is  used  to  denote  money  which 
bears  no  interest. 

BARRENNESS,  is  the  incapacity 
to  produce  a child.  This  when  arising 
from  impotence  is  a cause  for  dissolving 
a marriage.  1 Fodere  Med.  Leg.  § 
254. 

BARRISTER,  English  law.  A 
counsellor  admitted  to  plead  at  the 
bar. 

2.  — Ouster  barrister , is  one  who 
pleads  ouster  or  without  the  bar. 

3.  — Inner  barrister , a serjoant  or 
king’s  counsel  who  pleads  within  the 
bar. 

4.  — Vacation  Ixirris/er , a counsellor 
newly  called  to  the  bar,  who  is  to  at- 
tend for  several  long  vacations  the 
exercise  of  the  house. 

5.  — Barristers  are  called  apjyrctitices , 
apprentitii  ad  legem , lieing  looked  upon 
as  learners,  aud  not  qualified  until  they 
obtain  the  degree  of  serjeant. 

BARTER,  is  a contract  by  which 
the  parties  exchange  goods  for  goods. 
To  be  complete  the  goods  must  be  dc- 


172 


BAR 


BAS 


livered,  lor  without  n delivery,  the  pro- 
perty is  not  changed. 

2.  — This  contract  differs  from  a sale 
in  this,  that  barter  is  always  of  goods 
for  goods,  whereas  a sale  is  an  ex- 
change of  goods  for  money.  When 
the  contract  is  an  exchange  of  goods  on 
one  side,  and  on  the  other  side,  the 
consideration  is  partly  goods  and  partly 
money,  the  contract  is  not  a barter, 
but  a sale.  Sec  Price ; Sale. 

3.  — If  an  insurance  be  made  upon 
returns  from  a country  where  trade  is 
carried  on  by  barter,  the  valuation  of 
the  goods  in  return  shall  be  made  on 
the  cost  of  those  given  in  barter,  adding 
all  charges.  Wesk.  on  Ins.  42. 

Sec  3 Camp.  351;  Cowp.  818;  1 
Dougl.  24,  n. ; 1 N.  R.  151;  Tropl. 
de  l’Eehangc. 

BARTON,  old.  English  hue . The 
demesne  land  of  a manor ; a farm  dis- 
tinct from  the  mansion. 

BASH.  Something  low;  inferior; 
this  word  is  frequently  used  in  com- 
position ; as  base  court,  base  estate, 
base  tee,  &c. 

Bask  court.  An  inferior  court,  one 
not  of  record.  Not  used. 

Bask  estate,  English  law , was  the 
estate  which  base  tenants  had  in  their 
lands.  Base  tenants  were  a degree 
above  villeins,  the  latter  being  com- 
pelled to  perform  all  the  commands  of 
their  lords,  the  former  did  not  hold  their 
lands  by  the  performance  of  such  com- 
mands. Sec  Kitch.  41. 

Base  fee,  English  late.  A tenure 
in  fee  nt  the  will  of  the  lord ; this  was 
distinguished  from  socage  free  tenure. 
See  Co.  Lilt.  1,  18. 

BASILICA,  civil  law.  This  is  de- 
rived from  a Greek  word  which  signi- 
fies imperial  constitutions.  The  em- 
peror Bnsilius  finding  the  corpus  juris 
civilis  of  Justinian,  too  long  and  ob- 
scure, resolved  to  abridge  it,  and  under 
his  auspices  the  work  proceeded  to  the 
fortieth  book,  which  at  his  dqpth,  re- 
maiiu'd  unfinished.  His  son  and  suc- 
cessor, I^-o,  the  philosopher,  continued 
the  work,  and  published  it  in  sixty 
books  about  the  year  880.  Constan- 
tine Porphyro-gcnitn,  younger  brother 


of  Leo,  revised  the  work,  re-arranged 
it,  and  republished  it,  anno  domini, 
910.  From  that  time  the  laws  of  Jus- 
tinian ceased  to  have  any  force  in  the 
eastern  empire,  and  the  Basilica  were 
the  foundation  of  the  law  observed 
there  till  Constantine  XIII.,  the  last  of 
the  Greek  emperors,  under  whom  in 
1 453,  Constantinople  was  taken  by  Ma- 
homet the  Turkish  emperor,  who  put 
an  end  to  the  empire  and  its  laws.  His- 
toire  de  la  Jurisprudence;  Etienne,  Intr. 
a l’etude  du  Droit  Roman  § L11I.  The 
Basilica  were  written  in  Greek. 

BASTARD.  A bastard,  according 
to  Sir  William  Blackstone,  1 Comm. 
454,  is  one  that  is  not  only  begotten, 
but  born  out  of  lawful  matrimony:  this 
definition  does  not  appear  to  be  com- 
plete, inasmuch  as  it  does  not  embrace 
the  case  of  a person  who  is  the  issue 
of  an  illicit  connexion,  during  the 
coverture  of  his  mother.  A bastard 
may  be  perhaps  defined  to  be  one  who 
is  born  of  an  illicit  union,  and  before 
the  lawful  marriage  of  his  parents. 

2.  — A man  is  a bastard  if  born,y?r$£, 
before  the  marriage  of  his  parents ; but 
although  he  may  have  been  begotten 
while  his  parents  were  single,  yet  if 
they  afterwards  marry,  ami  he  is  born 
during  the  coverture,  he  is  legitimate, 
1 Bl.  Com.  455,  6.  Secondly,  if  bom 
during  the  coverture , under  circum- 
stances which  render  it  impossible  that 
the  husband  of  his  mother  can  be  his 
father,  0 Binn.  283;  1 Browne’s  R. 
Appx.  xlvii;  4 T.  R.  356;  Str.  940; 
lb.  51 ; 8 East,  193;  Hardin’s  R.  479; 
it  seems  by  the  Gardner  peerage  case, 
reported  by  Dennis  Lc  Mn  reliant, 
esquire,  that  strong  moral  improbability 
that  the  husband  is  not  the  father,  is 
sufficient  to  batardize  the  issue.  Bac. 
Ah.  tit.  Bastardy,  A.  last  ed. ; thirdly , 
if  born  beyond  a competent  time  after 
the  coverture  has  determined.  Stark. 
Hv.  part  4,  p.  221,  n.  a;  Co.  Lilt.  123, 
b,  by  Hargrave  & Butler  in  the  note. 
See  Gestation. 

3.  — The  principal  right  which  Las- 
ts rd  children  have  is  that  of  mainten- 
ance from  their  parents.  1 Bl.  Com. 
458;  Code  Civ.  of  Lo.  254  to  262. 
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To  protect  the  public  from  their  sup-  j 
port  the  law  compels  the  putative  father 
to  maintain  his  bastard  children.  Sec 
Bastardy , Putative  father. 

4.  — Considered  as  nullius  Alius,  a 
bastard  has  no  inheritable  blood  in 
him,  and  therefore  no  estate  can  descend 
to  him,  but  he  may  take  by  testament, 
if  properly  described,  after  he  has  ob- 
tained a name  by  reputation.  1 Rop. 
Leg.  76,  266;  Com.  Dig.  Descent,  C 
12;  lb.  Bastard,  E;  Co.  Lit.  123,  a; 
lb.  3,  a;  1 T.  U.  96;  Doug.  548  ; 3 
Dana,  R.  233 ; 4 Pick.  R.  93 ; 4 De- 
saus.  434.  But  this  hard  rule  has  been 
somewhat  mitigated  in  some  of  the  1 
states,  where  by  statute,  various  in- 
heritable qualities  have  been  conferred 
upon  bustards.  See  5 Conn.  228 ; 1 
Dev.  Eq.  R.  845  ; 2 Root,  280;  5 
Wheat.  207;  3 H.  & M.  229,  n;  5 
Call.  143  ; 3 Dana,  233. 

5.  — Bastards  can  acquire  the  rights 
of  legitimate  children  only  by  an  act 
of  the  legislature.  1 Bl.  Com.  460 ; 4 
Inst.  36. 

6.  — By  the  laws  of  Louisiana,  a bas- 
tard is  one  who  is  l>orn  of  an  illicit 
union.  Civ.  Code  of  Lo.  art.  27,  199. 
There  are  two  sorts  of  illegitimate 
children ; first,  those  who  are  born  of 
two  persons,  who,  at  the  moment  such 
children  were  conceived  might  have 
legally  contracted  marriage  with  each 
other;  and,  secondly,  those  who  are  I 
born  from  persons,  to  whose  marriage 
there  existed  at  the  time,  some  legal 
impediment,  lb.  art.  200.  An  adul- 
terous bastard  is  one  produced  by  an 
unlawful  connexion  between  two  |>cr- 
sons,  who,  at  the  time  he  was  conceived, 
were,  either  of  them,  or  both,  connected 
by  marriage  with  some  other  person, 
lb.  art.  201.  Incestuous  bastards  art* 
those  who  are  produced  by  the  illegal 
connexion  of  two  persons  who  are  re- 
lations within  the  degrees  prohibited  by 
law.  Ib.  art.  202. 

7.  — Bastards,  generally  speaking, 
belong  to  no  fumily,  and  have  no  rela- 
tions ; accordingly  they  arc  not  sub- 
mitted to  the  paternal  authority,  even 
when  they  have  been  acknowledged. 
See  11  East,  7,  n.  Nevertheless  fathers 


and  mothers  owe  alimony  to  their  child- 
ren when  they  arc  in  need.  Ib.  art. 
254,  256.  Alimony  is  due  to  bastards, 
though  they  be  adulterous  and  inces- 
tuous, by  the  mother  und  her  ascen- 
dants. Ib.  art.  262. 

8. — Children  born  out  of  marriage, 
except  those  who  arc  liom  from  an 
incestuous  or  adulterous  connexion, 
may  be  legitimated  by  the  subsequent 
marriage  of  their  lather  and  mother, 
whenever  the  latter  have  legally  ac- 
knowledged them  for  their  children, 
either  before  the  marriage  or  by  the 
contract  of  marriage  itself.  Every 
other  mode  of  legitimntising  children 
is  abolished.  Ib.  art.  217.  Legiti- 
mation inay  even  1x3  extended  to  dc- 
| ceased  children  who  have  left  issue, 

| and  in  that  case,  it  inures  to  the 
benefit  of  that  issue.  Ib.  art.  218. 
Children  legitimated  by  a subsequent 
marriage  have  the  same  rights  as  if 
born  during  the  marriage,  lb.  art. 
219. 

Sec  generally,  Yin.  Abr.  Bastards ; 
Bac.  Abr.  Bastard;  Com.  Dig.  Bastard  ; 
Mete.  & Perk.  Dig.  h.  t. ; the  various 
other  American  Digests,  h.  t. ; Harr. 
Dig.  h.  t.;  1 Bl.  Com.  454  to  460; 
Co.  Litt.  3,  b.  And  Access;  Bastardy ; 
Gestation  ; Natural  children. 

Bastard  eionk,  Eng.  law,  is  a 
son  born  before  the  marriage  of  his 
parents,  when  the  latter  afterwards 
marry  and  have  issue ; in  this  case 
the  first  child,  or,  the  one  before  mar- 
riage, is  called  bastard  eigne,  and  the 
first  born  after  marriage  is  called  m fi- 
ller jmistie.  2 Bl.  Com.  248.  Vide 
Eigne ; Mulier. 

BASTARDY,  crim.  law.  The  of- 
fence of  begetting  a bastard  child ; as, 
such  a man  is  guilty  of  fornication 
and  bastardy. 

Bastardy,  persons , the  state  or  con- 
' dition  of  a lmsturd.  The  law  presumes 
every  child  legitimate,  when  born  of  a 
woman  in  a state  of  wedlock,  and  casts 
the  onus  prebandi  (q.  v.)  on  the  party 
who  affirms  the  bastardy.  Sunk.  Ev. 
h.  t. 

BASTON,  an  ancient  French  word 
which  signifies  a staff,  or  club.  In 
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some  old  English  statutes  the  servants  | 
or  officers  of  the  wardens  of  the  Fleet 
are  so  called,  because  they  attended  ^ 
the  kings’s  courts  with  a red  stalf. 
Vide  Tipstaff, 

BATTEL,  in  French  Bataille  ; Old 
English  law.  An  ancient  and  bar- 
barous mode  of  trial,  by  single  combat, 
called  wager  of  Battel,  where,  in  ap- 
peals of  felony,  the  appellee  might 
light  with  the  appellant  to  prove  his 
innocence.  It  was  also  used  in  affairs 
of  chivalry  or  honour,  and  upon  civil 
cases  upon  certain  issues.  Co.  Litt. 
294.  Till  lately  it  disgraced  the 
English  code.  This  mode  of  trial  was 
abolished  in  England  by  stat.  59  Geo. 
3,  c.  46. 

BAITER Y.  It  is  proposed  to  con- 
sider, 1,  What  is  a battery;  2,  When 
a battery  may  be  justified. 

2.  — § L A battery  is  the  unlawful 

touching  the  person  of  another  by  the 
aggressor  himself,  or  any  other  sub- 
stance  put  in  motion  bv  him.  1 Saund. 
29,  b.  n.  1 ; Id.  13  & 14,  n.  3.  It 
must  be  either  wilfully  committed  or 
proceed  from  want  of  due  care.  Str. 
596;  Hob.  134;  Plowd.  19;  3 Wend. 
391.  Hence  an  injury,  be  it  never 
so  small,  done  to  the  person  of  another, 
in  an  angry,  revengeful,  rude  or  inso- 
lent manner,  ns  by  spitting  in  his  face, 
or  any  way  touching  him  in  anger,  or 
violently  jostling  him,  arc  batteries  in 
the  eye  of  the  law.  1 Hawk.  P.  C. 
263 ; see  1 Selw.  N.  P.  83,  4.  And 
any  thing  attached  to  the  person,  par- 
takes of  its  inviolability ; if,  therefore, 
A strikes  a cane  in  the  hands  of  B,  it 
is  sufficient  to  justify  B in  beating  A. 
1 Dali.  114  ; 1 Ch.’Pr.  37.  1 Penn. 

R.  380;  1 Hill's  R.  40;  4 Wash.  C. 
C.  R.  534 ; 1 Baldw.  R.  600. 

3.  — § 2.  A battery  may  be  justified, 
1st,  for  the  public  good ; 2ndly,  in  the 
exercise  of  an  office ; 8dly,  under  pro- 
cess of  a court  of  justice  or  other  legal 
tribunal ; 4thly,  in  aid  of  an  authority 
in  law ; and  lastly,  ns  a necessary 
means  of  defence. 

4.  — First,  As  a salutary  mode  of 
corrcctio w,  the  beating  may  be  justified 
for  the  public  good ; namely,  1.  A 


parent  may  correct  his  child,  a master 
his  servant,  a schoolmaster  his  scholar, 
24  Edw.  4;  Easter,  17,  page  6;  and 
a superior  officer,  one  under  his  com- 
mand. Kcilw.  pi.  120,  p.  130;  Bull. 
N.  P.  19;  Bee,  161;  1 Bay,  3;  14 
John.  R.  119;  15  Mass.  365;  and 
vide  Cowp.  173;  15  Mass.  347. 

5.  — 2.  As  a means  to  preserve  the 
peace / and  therefore  if  the  plaintiff 
assaults  or  is  fighting  with  another, 
the  defendant  may  lay  hands  upon 
him,  and  restrain  him  until  his  anger 
is  cooled ; but  he  cannot  strike  him 
in  order  to  protect  the  party  assailed, 
ns  he  may  in  self-defence.  2 Roll. 
Abr.  359,  ?E.)  pi.  3. 

6.  — 3.  Watchmen  may  arrest  and 
detain  in  prison  for  examination,  per- 
sons walking  in  the  streets  by  night, 
whom  there  is  reasonable  ground  to 
suspect  of  felony,  althoagh  there  is  no 
proof  of  a felony  having  been  com- 
mitted. 3 Taunt.  14. 

7.  — 1.  Any  person  has  a right  to 
arrest  another  to  prevent  a felony,  as 
to  prevent  ’ him  from  murdering  his 
wife. 

8.  — 5.  Any  one  may  arrest  another 
upon  suspicion  of  felony,  provided  a 
felony  has  actually  been  committed, 
and  there  is  reasonable  ground  for  sus- 
j>ecting  the  j»erson  arrested  to  be  the 
criminal,  and  that  the  party  making 
the  arrest,  himself  entertained  the  sus- 
picion. 

9.  — 6.  Any  private  individual  may 
arrest  a felon.  Hale’s  P.  C.  89. 

10.  — 7.  It  is  lawful  for  every  man 
to  lay  hands  ou  another  to  preserve 
public  deconun ; ns  to  turn  him  out  of 
church,  and  to  prevent  him  from  dis- 
turbing the  congregation  or  a funeral 
ceremony.  1 Mod.  168;  and  see  1 
Lev.  196;  2 Keb.  124.  But  a request 
to  desist  should  be  first  made,  unless 
the  urgent  necessity  of  the  case  dis- 
penses with  it. 

1 1 • — Secondly  ; a battery  may  be 
justified  in  the  exercise  of  an  office. 
1.  A constable  may  freshly  arrest  one 
who,  in  his  view,  has  committed  n 
breach  ot  the  pence,  and  carry  him 
before  a magistrate.  But  if  on  offence 
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has  been  committed  out  of  the  con-  i 
stable’s  sight,  he  cannot  arrest,  unless 
it  amounts  to  a felony.  1 Brownl.  1 98; 
or  a felony  is  likely  to  ensue.  Cro. 
Eliz.  375. 

12.  — 2.  A justice  of  the  peace  may 
generally  do  all  acts  which  a constable 
has  authority  to  perform ; hence  he 
may  freshly  arrest  one  who,  in  his 
view,  has  broken  the  peace ; or  he 
may  order  a constable  at  the  moment 
to  take  him  up.  Kielw.  41. 

1 3.  — Thirdly  ; A battery  may  be 
justified  undor  the  process  of  a court 
of  justice,  or  of  a magistrate  having 
competent  jurisdiction.  See  16  Mass. 
450;  13  Mass.  342. 

14.  — Fourthly;  A battery  may  be 
justified  in  aid  of  an  authority  in  law. 
Every  person  is  empowered  to  restrain 
breaches  of  the  peace,  by  virtue  of  the 
authority  vested  in  him  by  the  luw. 

15.  — Lastly;  A battery  may  be 
justified  as  a necessary  means  of  de- 
fence. 1.  Against  the  plaintiff’s  as- 
saults in  the  following  instances : In 
defence  of  himself,  his  wife,  3 Salk. 
46 ; his  child,  and  his  servant,  Ow. 
150;  sed  vide,  1 Salk.  407.  So  like- 
wise the  wife  may  justify  a battery  in 
defending  her  husband,  Ld.  Raym. 
62 ; the  child  its  parent,  3 Salk.  46, 
and  the  servant  his  master.  In  these 
situations,  the  party  need  not  wuit  until 
a blow  has  been  given,  for  then  he 
might  come  too  late,  and  be  disabled 
warding  off  a second  stroke  from  his 
own  person,  or  effectually  protecting 
that  of  the  person  assailed.  Care, 
however,  must  be  taken,  that  the  bat- 
tery transgress  not  the  bounds  of 
necessary  defence  and  protection ; for 
it  is  only  permitted  as  a means  to 
avert  an  impending  evil  which  might 
otherwise  overwhelm  the  party,  and 
not  as  a punishment  or  retaliation  for 
the  injurious  attempt.  Str.  953.  The 
degree  of  force  necessary  to  repel  an 
assault,  will  nutuully  depend  upon,  and 
be  proportioned  to,  the  violence  of  the 
assailant ; but  with  this  limitation,  any 
degree  is  justifiable.  Ld.  Raym.  177. 

2 Salk.  642. 

16.  — 2.  A battery  may  likewise  be 


justified  in  the  necessary  defence  of 
| one’s  property ; if  the  plaintiff  is  in  the 
act  of  entering  peaceably  upon  the  de- 
fendant’s land,  or  having  entered,  is 
discovered  not  committing  violence,  a 
request  to  depart  is  necessary  in  the 
first  instance,  2 Salk.  641  ; and  if  the 
plaintiff  refuses,  the  defendant  may 
then,  and  not  till  then,  gently  lay  hands 
upon  the  plaintiff  to  remove  him  from 
the  close ; and  for  this  purpose  may 
use,  if  necessary,  any  degree  of  vio- 
lence short  of  striking  the  plaintiff,  as 
by  thrusting  him  off;  Skinn.  228.  If 
tiie  plaintiff  resists,  the  defendant  may 
oppose  force  to  force.  8 T.  R.  78. 
But  if  the  plaintiff  is  in  the  act  of  forci- 
bly entering  upon  the  land,  or  having 
entered,  is  discovered  subverting  the 
soil,  cutting  down  a tree  or  the  like,  2 
Salk.  641,  a previous  request  is  unne- 
cessary, and  the  defendant  may  imme- 
diately lay  hands  upon  the  plaintiff.  8 
T.  R.  78.  A man  may  justify  a bat- 
tery in  defence  of  liis  personal  property, 
without  a previous  request,  if  another 
forcibly  attempt  to  take  away  such  pro- 
perty. 2 Salk.  641.  Vide  Rudeness  ; 
IVcuUonncss. 

BATTURE,  means  an  elevation  of 
the  bed  of  a river  under  the  surface  of 
the  water ; but  it  is  sometimes  used  to 
signify  the  some  elevation  when  it  has 
risen  above  the  surface.  6 M.  R.  19, 
216.  The  term  battures  is  applied, 
principally,  to  certain  portions  of  the 
bed  of  the  river  Mississippi,  which  arc 
left  dry  when  the  water  is  low,  and  are 
covered  again,  cither  in  whole  or  in 
part,  by  the  annual  swells. 

BAWDY-IIOUSE,  critn.  law , is  a 
house  of  ill-fame,  (q.  v.,)  kept  for  the 
resort  and  unlawful  commerce  of  lewd 
people  of  both  sexes. 

2.  — Such  a house  is  a common  nui- 
sance, as  it  endangers  the  public  peace 

i by  drawing  together  dissolute  and  dc- 
| bauched  persons ; and  it  has  also  an 
apparent  tendency  to  corrupt  the  man- 
ners of  both  sexes,  by  such  an  open 
profession  of  lewdness.  1 Russ,  on 
Cr.  299 ; Bac.  Ab.  Nuisances,  A ; 
Hawk.  B.  1,  c.  74,  § 1-5. 

3.  — The  keeper  of  such  a house  may 
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be  indicted  for  the  nuisance;  and  a 
married  woman,  because  such  houses 
are  generally  kept  by  the  female  sex, 
may  be  indicted  with  her  husband  for 
keeping  such  a house.  1 Salk.  393  ; 
vide  Dane’s  Ab.  Index,  h.  t.  One  who 
assists  in  establishing  a bawdy-house 
is  guilty  of  a misdemeanour.  2 B. 
Monroe,  417. 

BAY.  Is  an  enclosure  to  keep  in 
the  water  for  the  supply  of  a mill  or 
other  contrivance,  so  that  the  water 
may  bo  able  to  drive  the  wheels  of 
such  mill.  Stat.  27  Eliz.  c.  19. 

2. — A large  open  water  or  harbour 
where  ships  may  ride,  is  also  called  a 
bay  ; as,  the  Chesapeake  Bay,  the  Bay 
of  New  York. 

BEACH,  the  sea  shore,  (q.  v.) 

BEACON.  A signal  erected  as  a 
sea  mark  for  the  use  of  mariners,  and 
to  give  warning  of  the  approach  of  an 
enemy.  1 Com.  Dig.  259 ; 5 Com. 
Dig.  173.  Since  the  invention  of  the 
telegraph,  the  lieacon  has  been  but  little 
used. 

BEARER,  one  who  bears  or  carries 
a thing. 

2.  — If  a bill  or  note  be  made  paya- 
ble to  bearer,  it  will  pass  by  delivery 
only,  without  endorsement ; and  who- 
ever fairly  acquires  a right  to  it,  may 
maintain  an  action  against  the  drawer 
or  acceptor. 

3.  — It  has  licen  decided  that  the 
bearer  of  a bank  note,  payable  to 
bearer,  is  not  an  assignee  of  a chose  in 
action  within  the  11th  section  of  the 
judiciary  act  of  1789,  ch.  20,  limiting 
the  jurisdiction  of  the  circuit  court.  3 
Mason,  R.  308. 

4.  — Bills  payable  to  bearer  are  con- 
tra-distinguished  to  those  payable  to 
order,  which  can  be  transferred  only 
by  endorsement  and  delivery. 

5.  — Bills  payable  to  fictitious  pay- 
ees, arc  considered  as  bills  payable  to 
bearer. 

BEARERS,  Eng.  crim.  law,  are 
such  as  bear  down  or  oppress  others  ; 
maintained.  This  word  is  nearly  ob- 
solete. 

BEAU  PLEAD  ER , Eng.  law.  Fai  r 
pleading. 


2. — This  is  the  name  of  a writ  upon 
the  statute  of  Marlbridge,  52  H.  3,  c. 
11,  which  enacts,  that  neither  in  the 
circuit  of  justices,  nor  in  counties,  hun- 
dreds, courts-baron,  any  fines  shall  be 
taken  for  fair  pleading  ; namely,  for 
not  pleading  fairly  or  aptly  to  the  pur- 
pose. Upon  this  statute  this  writ  was 
ordained,  directed  to  the  sheriiF,  bailiff, 
or  him  who  shall  demand  the  fine ; and 
it  is  a prohibition  or  command  not  to 
do  it.  New  Nat.  Br.  596  ; 2 Inst.  122. 

BEDEL,  Eng.  law , is  a cryer  or 
messenger  of  a court,  who  cites  men  to 
appear  and  answer.  There  are  also 
interior  officers  of  a parish  or  liberty 
who  bear  this  name. 

BEE.  The  name  of  a well  known 
insect. 

2.  — Bees  are  considered  ferce  natures 
while  unreclaimed ; and  they  arc  not 
more  subjects  of  property  while  in  their 
natural  state,  than  the  birds  which  have 
their  nests  on  the  tree  of  an  individual. 
3 Binn.  R.  546 ; 5 Sm.  & Marsh.  333. 
This  agrees  with  the  Roman  law. 
Inst.  2,  1,  14;  Dig.  41,  1,  5,  2. 

3.  — In  New  York,  it  has  been  deci- 
ded that  bees  in  a tree  belong  to  the 
owner  of  the  soil,  while  unreclaimed. 
When  they  have  l>een  reclaimed,  and 
the  owner  can  identify  them,  they  be- 
long to  him,  and  not  to  the  owner  of 
the  soil.  15  Wend.  R.  550.  See  1 
Cowcn,  R.  243.5r 

BEGGAR.  One  who  solicits  alms. 
The  laws  of  the  several  states  punish 
the  offence  of  begging,  and  provide  for 
the  proper  support  of  the  poor. 

BEHAVIOUR.  Conduct.  Behavi- 
our is  good  or  bad ; the  former  is  the 
conduct  of  a person  who  acts  ns  the 
law  requires;  the  latter  that  which  is 
punished  by  the  laws.  Vide  Good  lie - 
) utviour . 

BEHOOF.  Profit,  advantage,  bene- 
fit ; ns,  to  the  only  proper  use  and  be- 
hoof of  A B. 

BELIEF,  is  the  conviction  of  the 
mind,  arising  from  evidence  received, 
or  from  information  derived,  not  from 
actual  perception  by  our  senses,  but 
from  the  relation  or  information  of 
others  who  have  had  the  means  of  ac- 
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quiring  actual  knowledge  of  the  facts, 
and  whose  qualifications  for  acquiring 
that  knowledge,  and  retaining  it,  and 
afterwards  in  communicating  it,  we  can 
place  confidence.  “ Without  recurring 
to  the  books  of  metaphysicians,”  says 
Chief  Justice  Tilghman,  4 Serg.  & 
Rawle,  1137,  “let  any  man  of  plain 
common  sense,  examine  the  operations 
of  his  own  mind,  he  will  assuredly  find 
that  on  different  subjects  his  belief  is 
different.  1 have  a firm  belief  that  the 
moon  revolves  round  the  earth.  I may 
believe,  tew,  that  there  are  mountains 
and  valleys  in  the  moon ; but  this  be- 
lief is  not  so  strong,  because  the  evi- 
dence is  weaker.”  Vide  1 Stark.  Kv. 
41  ; 2 Pow.  Mortg.  555 ; 1 Ves.  95 ; 
12  Ves.  80  ; 1 P.  A.  Browne’s  R.  258 ; 
1 Stark.  Ev.  127  ; Dyer,  53;  2 Hawk, 
c.  40,  s.  167;  :3  Wills.  427;  2 Bl.  R. 
881  ; Leach,  270 ; 8 Watts,  R.  400. 
BELOW.  Undermost. 

2.  — The  court  below  is  an  inferior 
court,  whose  proceedings  may  be  ex- 
amined on  error  by  a superior  court, 
which  is  called  the  court  above. 

3.  — Bail  Ix.dow  is  that  given  to  the 
sheriff  in  bailable  actions,  which  is  so 
called  to  distinguish  it  from  bail  to  the 
action,  which  is  called  bail  above.  See 
Above ; lin  'd  above ; liail  bclotr. 

BENCH,  a seat  of  justice.  Figura- 
tively, the  office  ol^a  judge,  os  the 
bench  and  the  bar.  One  of  the  supe- 
rior courts  in  England  is  called  the 
Court  of  the  King’s  Bench.  The 
King’s  Bench  prison  is  a prison  belong- 
ing and  connected  with  that  court. 

2. — Bench  was  the  name  of  an  an- 
cient English  court.  This  court  was 
probably  erected  in  aid  of  the  curia 
regie , (q.  v.)  1 Reev.  Hist.  40, 4to  cd. 

Bench  warrant,  crim,  law.  The 
name  of  a process  sometimes  given  to 
an  attachment  issued  by  order  of  a 
criminal  court,  against  an  individual 
for  some  contempt,  or  for  the  purpose 
of  arresting  a person  accused  ; the  lat- 
ter is  seldom  granted  unless  when  a 
true  bill  has  been  found. 

BEN  CHER,  English  law.  A bencher 
is  a senior  in  the  inns  of  court,  entrust- 
ed with  their  government  and  direction. 

Vol.  i. — 23 


BENEFICE,  cedes.  law,  is  in  its 
most  extended  sense,  any  ecclesiastical 
preferment  or  dignity ; but  in  its  more 
limited  sense,  it  is  applied  only  to 
rectories  and  vicarages. 

BENEFICIA.  In  the  early  feudal 
times,  grants  were  made  to  continue 
only  during  the  pleasure  of  the  grantor, 
which  were  called  muncra , (q.  v.)  but 
soon  afterwards  these  grunts  were 
| made  for  lift',  and  then  they  assumed 
the  name  of  bencficia.  Dalr.  Feud. 
Pr.  199. 

BENEFICIAL,  of  advantage,  profit 
or  interest ; ns  the  wife  has  a beneficial 
interest  in  property  held  by  a trustee 
lor  her.  Vide  Cestui  que  trust. 

Beneficial  interest,  is  that  right 
which  a person  has  in  a contract  made 
with  another  ; as  if  A makes  a contrast 
with  B that  he  will  pay  C a certain 
| sum  of  money,  B has  the  legal  interest 
in  the  contract,  and  C the  beneficial 
interest.  Hamm,  on  Part.  0,  7,  25; 
2 Bulst.  70. 

BENEFICIARY.  This  term  is 
frequently  used  as  synonymous  with 
the  technical  phrase  cestui  que  trust , 
(q.  V.) 

. BENEHCIO  PRIMO  KCCLESI- 
ASTICO  HABENDO,  Eng.  ccd.  law. 
A writ  directed  from  the  king  to  the 
chancellor,  commanding  him  to  bestow 
the  benefice  which  shall  first  fall  in 
the  king's  gift,  above  or  under  a certain 
value,  upon  a particular  and  certain 
person. 

BENEPICIUM  COMPETENT IJE. 

Among  the  Romans  the  right  which 
an  insolvent  debtor  had,  on  making 
cession  of  his  property  for  the  benefit 
of  his  creditors,  to  retain  what  was 
required  for  him  to  live  honestly  accord- 
ing to  his  condition.  7 Toull.  n. 
258. 

BENEFIT.  'Phis  word  is  used  in 
the  same  sense  as  gain  (q.  v.)  and 
profits,  (q.  v.)  20  Toull.  n.  199. 

Benefit  of  cession,  civil  law . 
| The  release  of  a debtor  which  the  law 
operates  in  his  fuvour,  upon  the  sur- 
render of  his  property  for  the  benefit 
of  his  creditors,  from  future  imprison* 
! ment  for  his  debts.  Poth.  Proccd. 
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Civ.  Seme  part.,  c.  2,  § 1.  This  was 
something  like  a discharge  under  the 
insolvent  laws,  which  releases  the 
person  of  the  debtor,  but  not  the  goods 
ho  may  acquire  afterwards.  See 
Bankrupt ; Cessio  Bonorum ; Insol- 
vent. 

Benefit  of  c lf,iu;y,  English  late, 
is  an  exemption  of  the  punishment  of 
death  which  the  laws  impose  on  the 
commission  of  certain  crimes,  on  the 
culprit  demanding  it ; bv  modern 
statutes,  benefit  of  clergy  was  rather  a 
substitution  of  a more  mild  punishment 
for  the  punishment  of  death. 

2.  — It  was  lately  granted  not  only 
to  the  clergy,  as  was  tbnnerly  the  case, 
but  to  all  persons.  The  benefit  of  I 
clergy  seems  never  to  have  been  extend- 
ed to  the  crime  of  high  treason,  nor  to 
have  embraced  misdemeanors  inferior 
to  felony.  Vide  1 Chit.  Cr.  Law,  007  . 
to  008  ; 4 Bl.  Com.  ch.  28.  But  this 
infamous  privilege  given  originally  to 
the  clergy  because  they  had  more 
learning  than  others,  is  now  abolished 
by  stat.  7 Geo.  4,  c.  28,  s.  0. 

3.  — By  the  act  of  Congress  of  April 
30,  1700,  it  is  provided,  § 30,  that  the 
beuefit  of  clergy  shall  not  bo  list’d  or 
allowed,  upon  conviction  of  nnv  crime, 
for  which,  by  any  statute  of  the  United 
States,  the  punishment  is,  or  shall  lie 
declared  to  lx*,  death. 

Benefit  op  inventory,  civil  law. 
The  benefit  of  inventory  is  the  privilege 
which  the  heir  obtains  of  being  liable 
for  the  charges  and  debts  of  the  suc- 
cession, only  to  the  value  of  the  effects 
of  the  succession,  in  causing  an  inven- 
tory of  these  effects  within  the  time 
ami  manner  prescribed  by  law.  Civil 
Code  of  Louis,  art.  1025.  Vide  Both. 
Traite  ties  Successions,  c.  3,  s.  3,  a.  2. 

BENEVOLENCE,  duty,  is  the 
doing  a kind  action  to  another,  from 
more  good  will,  without  any  legal 
obligation.  It  is  a moral  duty  only, 
and  it  cannot  be  enforced  by  law.  A 
good  man  is  benevolent  to  the  j>oor, 
but  no  law  can  compel  him  to  bo  so. 

Benevolence,  English  law , was 
an  aid  given  by  the  subjects  to  the 
king  under  a pretended  gratuity,  but 


in  reality  it  was  an  extortion  and  impo- 
sition. 

TO  BEQU E ATI I.  To  give  personal 
property  by  " ill  to  another. 

BEQUEST.  A gift  by  last  will  or 
testament;  a legacy,  (q.  v.)  This 
word  is  sometimes,  though  improperly 
used,  as  synonymous  with  devise. 
There  is  however  a distinction  between 
them.  A bequest  is  applied,  more 
projicrly,  to  a gill  by  will  of  a legacy, 
that  is,  of  personal  property  ; devise  is 
properly  a gift  by  testament  of  real 
property.  Vide  Di 

BESAlLE  or  BESAYLE,  domestic, 
relations.  The  grent  grandfather, 
pronvns.  1 Bl.  Com.  186 ; vide  Aile. 

BETROTHMENT,  is  a contract 
between  a man  and  a woman  by  which 
they  agree  that  at  a future  time  they 
will  marry  together. 

2.  — The  requisites  of  this  contract 
are,  1,  that  it  be  reciprocal;  2,  that 
the  parties  be  able  to  contract. 

3.  — The  contract  must  be  mutual; 
the  promise  of  the  one  must  be  the 
consideration  for  the  promise  of  the 
other.  It  must  lxi  obligatory  on  both 
parties  at  the  same  instant,  so  that 
each  innv  have  an  action  upon  it  or  it 
will  bind  neither.  1 Salk.  24  ; Carth. 
407;  5 Mod.  Ill;  1 Frcem.  95;  3 
Keb.  148. 

4.  — The  parties  must  be  able  to  con- 
tract. If  either  be  married  at  the  time 
of  betroth  incut,  the  contract  is  void; 
but  the  married  party  cannot  take 
advantage  of  his  own  wrong,  and  set 
up  a marriage  or  previous  engagement, 
ns  an  answer  to  tile  action  lor  the 
breach  of  the  contract,  because  this 
disability  proceeds  from  the  defendant’s 
own  net.  Ravin.  387. 

5.  — The  performance  of  this  engage- 
ment or  completion  of  the  marriage, 
must  Ik-  performed  within  a reasonable 
time.  Either  party  may,  therefore, 
call  upon  the  other  to  fulfil  the  engage- 
nvnt,  ami  in  ease  of  refusal  or  neglect 
to  do  so,  within  a reasonable  time 
after  request  made,  may  treat  the 
lx*  troth  me  nt  as  at  an  end,  and  bring 
action  for  the  breach  of  the  con- 
tract. 2 C.  & P.  631. 
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6. — For  a breach  of  the  betroth  ment, 
without  a just  cause,  au  action  on  the 
case  may  be  maintained  for  the  re- 
covery of  damages.  See  Affiance  ; 
Promise  of  Marriage. 

BETTER  EQUITY.  In  England 
this  term  lias  lately  been  adopted.  In 
the  case  of  Foster  v.  Blackston,  the 
master  of  the  rolls  said,  he  could  no 
where  find  in  the  authorities  what  in 
terms  was  a better  equity , but  on  a 
reference  to  all  the  cases,  he  considered 
it  might  be  thus  defined  : If  a prior  in- 
cumbrancer di«l  not  take  a security 
which  effectually  protected  him  against 
any  subsequent  dealing  to  his  preju- 
dice, by  tiie  party  who  had  the  legal 
estate,  u second  encumbrancer,  taking 
a security  which  in  its  nature  afforded 
him  that  protection,  had  what  might 
properly  be  called  a better  equity.  1 
Ch.  Pr.  470,  note.  Vide  4 Ruwle,  B. 
144. 

BETTERM  ENTS.  Improvements 
made  to  an  estate.  It  signifies  such 
improvements  ns  have  been  made  to 
the  estate  which  render  it  better  tliun 
mere  repairs.  Sec  2 Fuirf.  482 ; 9 
ShcpI.  110;  10  ShepL  192;  13  Ohio, 
R.  308;  10  Ycrg.  477  ; 13  Verm. 
533;  17  Verm.  109. 

BEYOND  SEA.  This  phrase  is 
used  in  the  acts  of  limitations  of  several 
of  the  states,  in  imitation  of  the  phrase- 
ology  of  the  English  statute  of  limita- 
tions. In  Pennsylvania,  the  term  has 
b<K?n  construed  to  signify  out  of  the 
United  StcitiSj  9 S.  Aj  R.  288  ; 2 Dali. 
R.  217  ; 1 Yeatcs,  R.  329.  In  Georgia, 
it  is  equivalent  to  without  the  limits  of 
the  state.  3 Wheat.  R.  541  : and  the 
same  construction  prevails  in  Maryland, 
1 liar.  & John.  350;  1 Harr.  &.  MT1. 
89;  in  South  Carolina,  2 McCord, 
Rep.  331  ; and  in  Massachusetts,  3 
Mass.  R.  271  ; 1 Pick.  R.  20J.  Vide 
Kirby,  R.  299;  3 Bibb,  R.  510;  3 
Litt.  R.  48  ; l John.  Cus.  70. 

BIAS.  A particular  influential 
|K)Wer  which  sways  the  judgment ; the 
inclination  of  the  mind  towards  a 
particular  object. 

2. — Justice  requires  that  the  judge 
should  have  no  bias  for  or  against  any 


individual ; and  that  his  mind  should 
be  perfectly  free  to  act  as  the  law 
requires. 

3. — There  is,  however,  one  kind  of 
bias  which  the  courts  suffer  to  influence 
them  in  their  judgments ; it  is  a bias 
favourable  to  a class  of  cases,  or 
persons,  as  distinguished  from  an  indi- 
vidual case  or  person.  A few  examples 
will  explain  this.  A bias  is  felt  on 
account  of  convenience,  1 Vcs.  sen. 
13,  14 ; 3 Atk.  524.  It  is  also  felt  in 
favour  of  the  heir  at  law,  as  when 
there  is  an  heir  on  one  side  and  a 
mere  volunteer  on  the  other.  Willes, 
R.  570;  1 W.  Bl.  250;  Amb.  R.  645; 
1 Ball  & B.  309;  1 Wils.  R.  310;  3 
Atk.  747 ; lb.  222.  On  the  other 
hand,  the  court  leans  against  double 
portions  for  children,  M‘CIell.  R.  356  ; 
13  Price,  R.  599;  against  double  pro- 
visions, and  double  satisfactions.  3 
Atk.  R.  421  ; a ml  against  forfeitures. 
3 T.  R.  172.  Vide,  generally,  1 
Burr.  419;  1 Bos.  & Pull.  614;  3 
Bos.  & Pull.  450 ; 2 Ves.  jr.  048  ; 
Jacob,  Rep.  115;  1 Turn.  & R.  350. 

BID,  contracts.  A bid  is  an  offer 
to  pay  a stipulated  price  for  an  article 
about  to  be  sold  at  auction.  The 

bidder  has  a right  to  withdraw  his  bid 
tit  any  time  before  it  is  accepted, 
which  acceptance  is  generally  muni- 
il  sted  by  knocking  down  the  hummer. 
3 T.  R.  148;  Hardin's  Rep.  181; 
Sugd.  Vend.  29;  Bubington  on  Auct. 
30,  42;  or  the  bid  may  be  withdrawn 
by  implication.  6 Penn.  St.  II.  486. 
Vide  Officr. 

BIDDER,  contracts.  One  who 
makes  an  offer  to  pay  a certain  price 
for  an  article  which  is  for  sale. 

2.  — The  term  is  applied  more  par- 
ticularly to  a person  who  offers  a 
price  for  goods  or  other  property, 
while  l>cing  sold  at  an  auction.  The 
bidder  is  required  to  act  in  good  faith, 
and  any  combination  between  him  and 
others,  to  prevent  ti  fair  competition, 
would  avoid  the  sale  made  to  himself. 

3.  — But  there  is  is  nothing  illegal  in 
two  or  more  persons  agreeing  together 
to  purchase  a property  at  sheriff's 
sale,  fixing  a certain  price  which  they 
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are  willing  to  give,  anil  appointing  one 
of  their  number  to  be  the  bidder.  0 
Watts  & Serg.  12*2. 

4. — Till  the  bid  is  accepted,  the 
bidder  may  retract  his  bid.  Vide 
articles,  Auction  and  Bi/1 ; 3 John. 
Cas.  29;  G John.  R.  194  ; 8 John.  R. 
444 ; 1 Fonbl.  Eq.  b.  I ,c.  4,  § 4,  note  (z). 

BIENS,  a French  word,  which 
signifies  property.  In  law,  it  means 
property  of  every  description,  except 
estates  of  freehold  and  inheritance. 
Dane’s  Ah.  c.  133,  a,  3;  Com.  Dig. 
h.  t.,*  Co.  Litt.  118,  b;  Sugd.  Vend. 
495. 

2. — In  the  French  law,  this  term 
includes  all  kinds  of  property,  real 
and  personal.  Biens  arc  divided  into 
biens  meubles,  movable  or  personal 
property;  and  biens  immcubles,  im- 
movable property  or  real  estate.  This 
distinction  between  movable  and  im- 
movable property,  is,  however,  recog- 
nized by  them,  and  gives  rise  in  the 
civil,  as  well  as  in  the  common  law, 
to  many  important  distinctions  as  to 
rights  and  remedies.  Story,  Confl. 
of  Laws,  § 13,  note  1. 

BIG  AMDS.  One  guilty  of  bigamy. 
Obsolete, 

BIGAMY,  crim.  law,  domestic  rela- 
tions. The  wilful  contracting  of  a 
second  marriage  when  the  contracting 
party  knows  that  the  first  is  still  sub- 
sisting ; or  it  is  the  state  of  a man  who 
has  two  wives,  or  of  a woman  who 
has  two  husbands  living  at  the  same 
time.  When  the  man  has  more  thnn 
two  wives,  or  the  woman  more  than 
two  husbands  living  at  the  same  time, 
then  the  party  is  said  to  have  commit- 
ted polygamy,  but  the  name  of  bigamy 
is  more  frequently  given  to  this  oftonec 
in  legal  proceedings.  1 Russ,  on  Cr. 
187. 

2. — In  England  thiscrimc  is  punishable 
by  the  stat.  1 Jac.  1,  c.  1,  which  makes 
the  ofience  felony,  but  it  exempts  from 
punishment  the  party  whose  husband 
or  wile  shall  continue  to  remain  ab- 
sent for  seven  years  before  the  second 
marriage,  without  being  heard  from, 
and  persons  who  shall  have  been  legal- 
ly divorced.  The  statutory  provisions 


in  the  lT.  S.  against  bigamy  or  polyga- 
my, are  generally  simitar  to,  and  copied 
from  the  statute  of  1 Jac.  I,  c.  11,  ex- 
cepting as  to  the  punishment.  1 he 
several  exceptions  to  this  statute  are 
also  nearly  the  same  in  the  American 
statutes,  but  the  punishment  of  the  of- 
fence is  di  fib  rent  in  many  of  the  states. 
*2  Kent,  Com.  69 ; vide  Bar.  Ah.  h.  t. ; 
Com.  Dig.  Justices,  (S  5;)  Merlin  Re- 
port. mot  Bigamie.  Code  lib.  9,  tit.  9, 
1.  18;  and  lib.  5,  tit.  5,  1.  2. 

3. — According  to  the  canonists,  big- 
amy consisted  in  marrying  two  virgins 
successively,  one  after  the  death  of  the 
other,  or  in  once  marrying  a widow; 
persons  who  had  so  married  were  con- 
sidered incapable  of  orders.  Bac.  Ab. 
h.  t. ; 6 Dec  ret.  I.  12.  See  Marriage. 

BILAN.  A book  in  which  bankers, 
merchants  and  traders  write  a state- 
ment of  all  they  owe  and  all  that  is 
due  to  them.  This  term  is  used  in  the 
French  law,  and  in  the  state  of  Louisi- 
ana. 5 N.  S.  1 58.  A balance  sheet. 


See  3 N.  S.  446,  504. 

BILATERAL  CONTRACT,  civil 
law , is  a contract  in  which  both  the 
contracting  parties  are  bound  to  fulfil 
obligations  respectively  towards  each 
other.  Let;.  Elem.  ^ 781,  as  a con- 
tract of  sale  where  one  becomes  bound 
to  deliver  the  thing  sold,  and  the  other 
to  pay  the  price  of  it.  Vide  Contract; 
Synallagmatic  contract . 

BILINGUIS.  One  who  uses  two 
tongues  or  languages. 

2. — In  the  ancient  law,  this  term 
signified  a jury  who  were  to  give  a ver- 
dict between  an  Englishman  and  a fo- 
reigner, part  of  whom  were  to  be  Eng- 
lishmen and  part  foreigners.  Vide 
Medietas  Lin  puce. 

BILL,  legislation , is  an  instrument 
drawn  or  presented  bv  a member  or 
committee  to  a legislative  body  for  its 
approbation,  so  that  it  may  become  a 
law,  or  its  rejection.  After  it  has  gone 
through  both  houses  and  received  the 
constitutional  sanction  of  the  chief  ma- 
gistrate, where  such  approbation  is  re- 
quisite, it  becomes  a law.  Sec  Meigs, 
R.  237. 


Bill,  chancery  practice , is  a com- 
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plaint  in  writing  addressed  to  the  chan- 
cellor, containing  the  names  of  the  par- 
ties to  the  suit,  both  complainant  and 
defendant,  a statement  of  the  facts  on 
which  the  complainant  relies,  and  the 
allegations  which  he  makes,  with  an 
averment  that  the  acts  complained  of 
are  contrary  to  equity,  and  a prayer 
for  relief  and  proper  process.  Its  office 
in  a chancery  suit,  is  the  same  as  a 
declaration  is  in  action  at  law,  a libel 
in  a court  of  admiralty,  or  an  allega- 
tion in  the  spiritual  courts. 

2.  — A bill  usually  consists  of  nine 
parts,  1 st,  The  address,  which  must  be 
to  the  chancellor.  2dly,  The  second 
pnrt  consists  of  the  names  of  the  plain- 
tiffs  and  their  descriptions;  hut  the  de- 
scription of  the  parties  in  this  part  of 
the  bill  does  not,  it  seems,  constitute  a 
sufficient  averment,  so  as  to  put  that 
fact  in  issue ; 2 Vcs.  & Boa.  327. 
3dlv,  The  third  part  is  called  the  pre- 
mises or  stating  pnrt  of  the  bill,  and 
contains  the  plaintiff's  case.  4thlv, 
In  the  fourth  place  is  a general  charge 
of  confederacy.  5thlv,  The  fifth  part 
consists  of  allegations  of  the  defend- 
ant’s pretences,  and  charges  in  evidence 
of  them.  Othly.  The  sixth  part  con- 
tains the  clause  of  jurisdiction,  and  an 
averment  that  the  acts  complained  of 
arc  contrary  to  equity.  7thly,  The 
seventh  part  consists  of  a prayer  that 
the  parties  may  answer  the  premises, 
which  is  usually  termed  the  interroga- 
tory part.  8thly,  The  prayer  for  re- 
lief sought  forms  the  eighth  part.  And, 
9thly,  The  ninth  part  is  a prayer  for 
process.  2 Mad.  Ch.  166 ; Blake’s 
Ch.  P.  35;  1 Mitf.  PI.  41.  The  facts 
contained  in  the  bill  must,  as  far  as 
known  to  the  eomplninnnf,  be  sworn 
to  be  true  ; and  such  as  are  not  known 
to  him,  he  must  swear  lie  believes  to  be 
true.  An«l  it  must  Ik*  signed  by  coun- 
sel. 2 Mndd.  Ch.  Pr.  167  ; Story,  Eq. 
PI.  § 26  to  17. 

3.  — Bills  may  be  divided  into  three 
classes,  namely : 1,  Original  hills;  2, 
Bills  not  original ; 3,  Bills  in  the  nature 
of  original  hills. 

4.  — I.  An  original  hill  is  one  which 
prays  the  decree  of  the  court,  touching 


some  right  claimed  by  the  person  ex- 
hibiting the  bill,  in  opposition  to  some 
right  claimed  by  the  person  against 
whom  the  bill  is  exhibited.  Mindc,  19; 
Coop.  Eq.  PI.  43.  Original  bills  al- 
ways relate  to  some  matter  not  before 
litigated  in  the  court  by  the  same  per- 
sons and  standing  in  the  same  interests. 
Mitf.  Eq.  PI.  bv  Jeremy,  34;  Story 
Eq.  PI.  § 16.  They  may  be  divided 
into  those  which  pray  relief,  and  those 
which  do  not  pray  relief. 

5.  — 1st.  Original  bills  praying  relief 
are  of  three  kiuds ; First,  Bills  pray- 
ing the  decree  or  order  of  the  court, 
touching  some  right  claimed  by  the 
party  exhibiting  the  hill,  in  opposition 
to  some  right,  real  or  supposed,  claim- 
ed by  the  party  against  whom  the  bill 
is  exhibited,  or  touching  some  wrong 
done  in  violation  of  the  plaintiff’s  right. 
Mitf.  Eq.  PI.  32. 

6.  — Secondly.  A bill  of  interpleader 
is  one  in  which  the  person  exhibiting 
it  claims  no  right  in  opposition  to  the 
rights  claimed  by  the  person  against 
whom  the  bill  is  exhibited,  but  prays 
the  decree  of  the  court  touching  the 
rights  of  those  persons,  for  the  safety 
of  the  person  exhibiting  the  bill.  I linde, 
20;  Coop.  Eq.  PI.  43;  Mitf.  PI.  32. 
The  Practical  Register  defines  it  to  be 
a bill  exhibited  by  a third  person,  who 
not  knowing  to  whom  he  ought  of  right 
to  render  a debt  or  duty,  or  pay  his 
rent,  fears  he  may  be  hurt  by  some  of 
the  claimants,  and  therefore  prays  he 
may  interplead,  so  that  the  court  may 
judge  to  whom  the  thing  belongs,  and 
he  be  thereby  safe  on  the  payment. 
Pr.  Reg.  78 ; Harr.  Ch.  Pr.  45 ; Edw. 
Inj.  393;  2 Paige,  199;  Id.  570;  0 
John.  Ch.  R.  448. 

7.  — The  interpleader  has  been  com- 
pared to  the  intervention  (q.  v.)  of  tho 
civil  law.  Gilb.  For.  Rom.  47.  But 
there  is  a striking  difference  between 
them.  The  tertius  in  our  interpleader 
in  equity,  professes  to  have  no  interest 
in  the  subject,  and  calls  upon  the  par- 
ties who  allege  to  have,  to  come  for- 
ward and  discuss  their  claims:  tho 
tertius  of  the  civil  law,  on  the  other 
hand,  asserts  a right  himself  in  the 
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subject,  which  two  persons  are  at  the 
time  actually  contesting,  and  insists 
upon  his  right  to  join  in  the  discussion. 
A bill  of  interpleader  may  be  filed, 
though  the  party  has  not  been  sued  at 
law,  or  bus  been  sued  by  one  only  of 
the  conflicting  claimants,  or  though  the 
claim  of  one  of  the  defendants  is  ac- 
tionable at  law,  and  the  other  in  equity. 
6 Johns.  Chan.  U.  445.  The  requi- 
sites of  a bill  of  this  kind  are,  1,  it 
must  admit  the  want  of  interest  in  the 
plaintiff  in  the  subject-matter  of  dis- 
pute ; 2,  the  plaintiff  must  annex  an 
affidavit  that  there  is  no  collusion  be- 
tween him  and  either  of  the  parties ; 
3,  the  bill  must  contain  on  offer  to 
bring  the  money  into  court,  when  there 
is  any  due ; the  want  of  which  is  a 
ground  of  demurrer,  unless  the  money 
has  actually  been  paid  into  court ; 
Mitf.  Eq.  PI.  49;  Coop.  Eq.  PI.  49; 
Barton,  Suit  in  Eq.  47,  note  (1);  4, 
the  plaintiff  should  state  bis  own 
rights,  and  thereby  negative  any  inte- 
rest in  the  thing  in  controversy ; and 
also  should  state  the  several  claims  of 
the  opposite  parties ; a neglect  on  this 
subject  is  good  cause  of  demurrer. 
Mitf.  Eq.  PI.  by  Jeremy,  142;  2 Story 
on  Eq.  ^ 821  ; Story,  Eq.  PI.  292;  5, 
the  bill  should  also  show  that  there  are 
persons  in  esse,  capable  of  interplead- 
ing, and  setting  up  opposite  claims. 
Coop.  Eq.  PI.  46;  1 Mont.  Eq.  PI. 
234  ; Story,  Eq.  PI.  § 295 ; Story  on 
Eq.  § 821;  1 Ves.  248;  0,  the  bill 
should  pray  that  the  defendants  may 
set  forth  their  several  titles,  and  may 
interplead,  settle,  and  adjust  their  de- 
mands between  themselves.  The  bill 
also  generally  prays  an  injunction  to 
restrain  the  proceedings  of  the  claim, 
ants,  or  either  of  them,  at  law ; and, 
in  this  case,  the  bill  should  offer  to 
bring  the  money  into  court ; and  the 
court  will  not  in  general  act  upon  this 
part  of  the  prayer,  unless  the  money 
Ik;  actually  brought  into  court.  \ 
Paige’s  U.  384 ; G John.  Ch.  K.  445. 

8. — Thirdly.  A bill  of  certiorari  is 
one  praying  the  writ  of  certiorari  to 
remove  a cause  from  an  inferior  court 
of  equity.  Coop.  Eq.  44.  The  requi- 


1 sites  of  this  bill  are  that  it  state,  1st, 
the  proceedings  in  the  inferior  court ; 
2d,  the  incompctency  of  such  court,  by 
suggesting  that  the  cause  is  out  of  its 
jurisdiction  ; or  that  the  witnesses  live 
out  of  its  jurisdiction ; or  are  not  able, 
by  age  or  infirmity,  or  the  distance  of 
the  place,  to  follow’  the  suit  there ; or 
that,  for  some  other  cause,  justice  is 
not  likely  to  be  done ; 3d,  the  bill  must 
pray  a writ  of  certiorari,  to  certify  and 
remove  the  record  and  the  cause  to  the 
superior  court.  Wyatt,  Pr.  Beg.  82; 
Ilarr.  Ch.  Pr.  49;  Story,  Eq.  PI.  ^ 
298.  This  bill  is  but  little  used  in  the 
United  Stutos. 

9.  — 2d.  Original  bills  not  praying 
relief  are  of  two  kinds.  First.  Bills 
to  secure  evidence,  which  are  bills  to 
|K.*r|*etuate  the  testimony  of  witnesses ; 
or  bills  to  examine  witnesses  dc  bene 
esse.  These  w ill  be  separately  consi- 
dered. 

10.  — 1.  A bill  to  perpetuate  the  testi. 
many  of  witnesses,  is  one  which  prays 
leuve  to  examine  them,  and  states  that 
the  witnesses  are  old,  infirm,  or  sick, 
or  going  beyond  the  jurisdiction  of  the 
court,  whereby  the  purty  is  in  danger 
of  losing  the  benefit  of  their  testimony, 
llinde,  20.  It  docs  not  pray  for  relief. 
Coop.  Eq.  PI.  44. 

1 1 .  — In  order  to  maintain  such  a bill, 
it  is  requisite  to  state  on  its  face  all  the 
material  facts  to  support  the  jurisdiction. 
It  must  state,  1,  the  subject-matter 
touching  which  the  plaintiff  is  desirous 
of  giving  evidence,  Bcp.  Temp.  Finch, 
391  ; 4 Madd.  B.  8,  10.  2,  It  must 
show  that  the  pluintifl*  lias  some  inte- 
rest in  the  subject-matter,  which  may 
be  endangered  if  the  testimony  in  sup- 
port of  it  Ik;  lost ; aqd  a mere  cxpcc- 
tancy,  however  strong,  is  not  sufficient. 
G Ves.  260;  1 Vern.  105;  15  Ves. 
130;  Mitf.  Eq.  PI.  by  Jeremy,  51; 
Uoop.  E<j.  PI.  52.  3,  It  must  state  that 
the  defendant  has,  or  pretends  to  have, 
or  flint  he  claims  on  interest  to  contest 
the  title  of  the  plninfifi*  in  the  subject- 
matter  of  the  proposed  testimony. 
Coop.  p|.  50  ; Story,  Eq.  PI.  § 302.  4, 
It  must  exhibit  some  ground  of  neces- 
sity for  perpetuating  the  .evidence. 
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Story,  Bq.  PI.  § 303;  Mitf.  Eq.  PI.  by 
Jeremy,  52,  148  and  note  (y);  Coop. 
Eq.  PI.  53.  3,  The  right  of  which  the 
bill  is  brought  to  perpetuate  the  testi- 
mony, should  bo  described  with  rea- 
sonable certainty  in  the  bill,  so  ns  to 
point  the  proper  interrogations  on  both 
sides  to  the  true  merits  of  tile  contro- 
versy, 1 Vern.  312 ; Coop.  Eq.  l’l.  5(5. 
6,  It  should  pray  leave  to  examine  the 
witnesses  touching  the  matter  stated,  to 
the  end  that  their  testimony  may  I* 
preserved  and  perpetuated,  Mitf.  PI.  52. 
A bill  to  perpetuuto  testimony  differs 
from  a bill  to  lake  testimony  de  bene 
esse,  in  this,  that  the  latter  is  sustaina- 
ble only  when  there  is  a suit  already 
depending,  while  the  former  can  Is' 
maintained  only  when  no  present  suit 
can  be  brought  at  law  by  the  party 
seeking  the  aid  of  a court  to  try  his 
right.  Story,  Eq.  PI.  § 307.  The 
canonists  hud  a similar  rule.  Accord- 
ing to  the  canon  law,  witnesses  could 
be  examined  before  any  action  was 
commenced,  for  fear  that  their  evidence 
might  be  lost.  X,  cap.  5 ; Boehmer, 
n.  5 ; 8 Toull.  n.  23. 

12.  — 2.  Hill  to  take  testimony  de'Jxne 
esse.  This  bill,  whose  name  is  suffi- 
ciently descriptive  of  its  object,  is  fre- 
quently confounded  with  a bill  to  per- 
|*etuatc  testimony,  but  although  it  bears 
a close  analogy  to  it,  it  is  very  differ- 
ent. Hills  to  perpetuate  testimony  can 
lie  maintained  only,  when  no  present 
suit  can  be  brought  at  law  by  the  party 
seeking  the  aid  of  the  court  to  try  his 
right,  whereas  bills  to  take  testimony 
de  licno  esse,  are  sustainable  only  ill 
aid  of  a suit  already  depending.  1 
Sim.  A Stu.  63.  The  latter  may  lie 
brought  by  a person  who  is  in  pos- 
session, or  out  of  possession ; und 
whether  he  is  plaintiff  or  defendant  in 
die  action  at  law.  Story,  Eq.  PI.  § 
307  und  303,  note ; Story  on  Eq.  § 
1813,  note  (3).  In  many  respects  the 
rules  which  regulate  the  framing  of 
bills  to  perpetuate  testimony,  nre  appli- 
cable to  bills  to  take  testimony  de  bene 
esse. 

13.  — Seeoti'Hy.  A bill  of  discovery^ 
emphatically  so  called,  is  one  which 


| prays  for  the  discovery  of  facts  resting 
within  the  knowledge  of  the  person 
against  whom  the  bill  is  exhibited,  or 
of  deeds,  writings,  or  other  things  in 
his  custody  or  power.  Ilinde,  20; 
Blake’s  Ch.  Pr.  37.  Every  bill,  except 
the  bill  of  certiorari,  may  in  truth  bo 
considered  a bill  of  discovery,  for  every 
bill  seeks  a disclosure  of  circumstances 
relative  to  the  plaintiff’s  case ; but  that 
usually  and  « mphatically  distinguished 
by  this  appellation  is  a bill  for  the  dis- 
covery of  facts,  resting  in  the  know- 
ledge of  the  defendant,  or  of  deeds  or 
writings,  or  other  things  in  bis  custody 
or  power,  and  seeking  no  relief  in  con- 
sequence of  the  discovery. 

14- — This  bill  is  commonly  used 
in  aid  of  the  jurisdiction  of  some 
other  court ; as  to  enable  the  plain- 
tiff to  prosecute  or  defend  an  action 
at  law.  Mitt’.  PI.  52.  The  plaintiff, 
in  this  species  of  bill,  must  be  enti- 
tled to  tile  discovery  he  seeks,  and 
shall  only  have  a discovery  of  what  is 
necessary  Ibr  his  own  title,  as  of  deeds 
he  claims  under,  and  not  to  pry  into 
that  of  the  defendant.  2 Vcs.’  445. 
See  Blake’s  Ch.  Pr.  45;  Mitf.  PI.  52; 
Coop.  Eq.  PI.  58;  1 Madd.  Ch.  Pr. 
190;  Hare  on  Disc,  passim;  Wugr. 
on  Disc,  passim. 

15. — The  action  ad  cjrhibcndnm , in 
the  Roman  law,  was  not  unlike  a bill 
of  discovery.  Its  object  was  to  force 
the  party  against  whom  it  was  institu- 
ted, to  exhibit  a thing  or  a title  in  his 
power.  It  was  always  preparatory  to 
another,  which  was  always  a real  ac- 
tion in  the  sense  of  the  word  in  the 
Roman  law.  Sec  Action  ad  exhiben - 
dam;  Merlin,  Questions  de  Droit,  tome 
i.  84. 

10. — 11.  Hills  vnt  original.  These 
may  be  classed  as  bills  which  nre,  1st, 
an  addition  to,  or  continuance  of  on 
original  bill ; or,  2dly,  those  which  are 
for  the  purpose  of  cross  litigation,  or  of 
converting  or  suspending  or  reversing 
some  decree  or  order  of  the  court,  or 
carrying  it  into  execution.  Coon.  Eo. 
PI.  62.  1 

17. — 1st.  Of  the  first  class  are,  1, 
A supplemental  bill.  This  bill  is  occa- 
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eioned  by  some'defbct  in  a suit  already 
instituted,  whereby  the  parties  cannot 
obtain  complete  justice,  to  which  other- 
wise the  case  by  their  bill  would  have 
entitled  them.  It  is  used  for  the  pur- 
pose of  supplying  some  irregularity 
discovered  in  the  formation  of  the 
original  bill,  or  some  of  the  proceedings 
thereupon ; or  some  delect  in  a suit, 
arising  from  events  happening  since 
the  points  in  the  original  were  ut  issue, 
and  which  gives  an  interest  to  persons 
not  parties  to  the  suit.  Blake’s  Ch.  Pr. 
50.  See  3 Johns.  Ch.  R.  423. 

18. — It  is  proper  to  consider  more 
minutely,  1,  in  what  cases  such  a bill 
may  be  filed;  2,  its  particular  re- 
quisites. 

ID. — 1.  A supplemental  bill  may  be 
filed,  1st,  whenever  the  inijicrfection  in 
the  original  hill  arises  from  the  omis- 
sion of  some  material  fact,  which 
existed  before  the  filing  of  the  bill,  but 
the  time  has  passed,  iti  which  it  can  be 
introduced  into  the  bill  by  amendment, 
Mitf.  Eq.  PI.  55,  61,  825;  but  leave  of 
court  must  bo  obtained,  before  a bill 
which  socks  to  change  the  original 
structure  of  the  bill,  and  to  introduce  a 
new  and  dillerent  case,  can  be  filed; 
2d,  when  a party  necessary  to  the  pro- 
ceedings has  been  omitted,  and  cannot 
be  admitted  by  an  amendment.  Mitf, 
Eq.  PI.  61  ; 6 Mudd.  R.  369;  4 John. 
Ch.  U.  605.  3d,  When  after  the  court 
has  decided  upon  the  suit  as  framed,  it 
appears  necessary  to  bring  some  other 
matter  before  the  court  to  obtain  the 
full  ( fleet  of  the  decision ; or  before  a 
decision  has  been  obtained,  but  after 
the  parties  are  at  issue  upon  the  points 
in  the  original  bill,  and  witnesses  have 
been  examined,  (in  which  case,  an 
amendment  is  not  in  general  permitted,) 
some  other  point  appears  necessary  to 
bo  made,  or  some  additional  discovery 
is  found  requisite.  Mitf.  Eq.  PI.  by 
Jeremy,  55;  Coop.  Eq.  PI.  73;  3 Atk. 
R.  Ill);  1 Paige,  R.  200.  4th,  When 
new  events,  or  new  matters  have  oc- 
curred since  the  filing  of  the  bill,  Coop. 
Eq.  PI.  74;  these  events  or  matters, 
however,  are  confined  to  such  as  refer 
to  and  support  the  rights  und  interests 


already  mentioned  in  the  bill.  Story, 
Eq.  PI.  § 336. 

y0. — 2.  The  supplemental  bill  must 
state  the  original  bill,  and  the  proceed- 
ings thereon,  and  when  it  is  occasioned 
by  an  event  which  has  occurred  subse- 
quently to  the  original  bill,  it  must 
state  that  event,  and  the  consequent 
alteration  with  regard  to  the  parties. 
In  general,  the  supplemental  bill  must 
pray  that  all  defendants  may  appear 
and  answer  to  the  charges  it  contains. 
Mitf.  Eq.  PI.  by  Jeremy,  75;  Story, 
Eq.  PI.  § 343. 

21.  — 2.  A bill  of  revivor , which  is 
a continuance  of  the  original  bill,  when 
by  death  some  party  to  it  has  liecomc 
incapable  of  prosecuting  or  defending  a 
suit,  or  a female  plaintiff  has  by  mar- 
riage incapacitated  herself  from  suing 
alone.  Mitf.  PI.  33,  70  ; 2 Madd.  Ch. 
Pr.  526.  Sere  3 Johns.  Ch.  R.  60; 
Story,  Eq.  PI.  § 354,  ct.  scq. 

22.  — 3.  A bill  of  revivor  and  supple • 
ment.  This  is  n compound  of  u sup- 
plemental bill  and  bill  of  revivor,  and 
not  only  continues  the  suit,  which  lias 
abated  by  the  death  of  the  plaintiff1,  or 
the  like,  but  supplies  any  delects  in  the 
original  bill,  arising  from  subsequent 
events,  so  as  to  entitle  the  party  to  re- 
lief on  the  whole  merits  of  his  case,  5 
Johns.  Ch.  R.  334;  Mitf.  PI.  32,  74. 

23.  — 2d.  Among  the  second  class 
may  be  placed,  1,  A cross  bill.  This 
is  one  which  is  brought  by  a defendant 
in  a suit  against  the  plaintiff',  respecting 
the  matter  in  question  in  that  bill. 
Coop.  Eq.  PI.  85 ; Mitf.  PI.  75. 

24.  — A bill  of  this  kind  is  usually 
brought  to  obtain,  either  a necessary 
discovery,  or  full  relief  to  all  the  par- 
tics.  It  frequently  hapjK  ns,  and  par- 
ticularly if  any  question  arises  between 
two  defendants  to  a bill,  that  the  court 
cannot  make  a complete  decree  without 
a cross  bill,  or  cross  bills  to  bring  every 
matter  in  dispute  completely  before  the 
court,  litigated  by  the  proiier  parties, 
und  upon  proper  proofs.  In  this  case 
it  becomes  necessary  for  some  one  of 
the  defendants  to  the  original  bill  to  file 
n bill  against  the  plaintiff  and  oilier  de- 
fendants iti  that  bill,  or  some  of  them, 
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and  bring  the  litigated  point  properly 
before  the  court. 

25. — A cross  bill  should  state  the 
original  bill,  and  the  proceedings  there- 
on, and  the  rights  of  the  party  exhibit- 
ing the  bill  which  are  necessary  to  be 
made  the  subject  of  a cross  litigation, 
or  the  grounds  on  which  he  resists  the 
claims  of  the  plaintiff'  in  the  original 
bill,  if  that  is  the  object  of  the  new  bill. 

2G. — A cross  bill  may  be  fded  to  an- 
swer the  purpose  of  a plea  puis  derrien 
continuance  at  the  common  law.  For 
example,  where  {tending  a suit,  and 
affer  replication  and  issue  joined,  the 
defendant  having  obtained  a release 
and  attempted  to  prove  it  viva  voce  at 
the  hearing,  it  wjis  determined  that  the 
release  not  being  in  issue  in  the  cause, 
the  court  could  not  try  the  facts,  or 
direct  a triul  at  law  for  that  purpose, 
and  that  a new  bill  must  be  fded  to  put 
the  release  in  issue.  Mitf.  PI.  75,  70 ; 
Coop.  Eq.  PI.  85 ; 1 Harr.  Ch.  Pr.  135. 

27.  — A cross  bill  must  be  brought 
before  publication  is  passed  on  the  first 
bill,  1 Johns.  Ch.  R.  02,  and  not  affer, 
except  the  plaintiff  in  the  cross  bill  go 
to  the  hearing  on  the  depositions  ulready 
published ; because  of  the  danger  of 
perjury  and  subornation,  if  the  parties 
should,  affer  publication  of  the  former 
depositions,  examine  witnesses,  de  novo , 
to  the  same  matter  before  examined 
into.  7 Johns.  Ch.  Pr.  250;  Ncls.  Ch. 
R.  103. 

28.  — 2.  A bill  of  review.  Bills  of 
review  are  in  the  nature  of  writs  of 
error.  They  are  brought  to  have  de- 
crees of  the  court  reviewed,  altered  or 
reversed,  and  there  are  two  sorts  of 
this  species  of  bill.  The  first  is  brought 
where  the  decree  lias  been  signed  and 
enrolled;  and  the  second,  where  the 
decree  1ms  not  been  signed  and  enrolled. 
1 Ch.  Cas.  54  ; 3 P.  Wins.  371.  The 
first  of  these  is  called  by  way  of  pre- 
eminence, a bill  of  review ; while  the 
other  is  distinguished  by  the  appellation 
of  a bill  in  the  nature  of  a bill  of  re- 
view, or  a supplemental  bill  in  the  na- 
ture of  a bill  of  review.  Coop.  Eq.  PI. 
88;  2 Mudd.  Ch.  Pr.  537. 

29.  — A bill  of  review  must  be  either 
Vol.  i. — 24 


for  error  in  point  of  law,  2 Johns.  C. 
R.  488  ; Coop.  Eq.  PI.  89  ; or  for  some 
new  matter  of  fact,  relevant  to  the  case, 
discovered  since  publication  passed  in 
the  cause; and  which  could  not,  with  rea- 
sonable diligence,  have  been  discovered 
liefore.  2 Johns.  Ch.  R.  488 ; Coop. 
Eq.  PI.  94.  See  3 Johns.  R.  124. 

30.  — 3.  Bill  to  impeach  a decree 
on  the  grouud  of  fraud.  When  a de- 
cree has  been  obtained  by  fraud,  it  may 
be  impeached  by  original  bill  without 
leave  of  court.  As  the  principal  {joint 
in  issue,  is  the  fraud  in  obtaining  it,  it 
must  be  established  before  the  propriety 
of  the  decree  can  be  investigated.  The 
fraud  must  be  clearly  stated  in  the  bill. 
The  prayer  must  necessarily  be  varied 
according  to  the  nature  of  the  fraud 
used,  and  the  extent  of  its  operation  in 
obtaining  an  impro|>cr  decision  of  the 
court.  When  the  decree  to  set  nsido 
a fraudulent  decree  has  been  obtained, 
the  court  will  restore  the  parties  to  their 
former  situation,  whatever  their  rights 
may  be.  Mitf.  Eq.  PI.  84 ; Sto.  Eq. 
PI.  % 426. 

31.  — 1.  Bill  to  suspend  a decree. 
The  operation  of  a decree  may  be 
suspended  under  special  circumstances, 
or  uvoided  by  matter  subsequent  to 
the  decree,  upon  a new  bill  for  that 
purpose.  See  1 Ch.  Cas.  3,  G 1 ; 2 
Ch.  Cas.  8;  Mitf.  Eq.  PI.  85,  80. 

32.  — 5.  Bill  to  carry  a decree  into 
execution.  This  is  one  which  is  filed 
when,  from  the  neglect  of  parties,  or 
some  other  cause,  it  may  become  im- 
possible to  carry  a decree  into  execu- 
tion without  the  further  decree  of  the 
court.  Hindc,  68;  1 Harr.  Ch.  148. 

33.  — 6.  Bills  partaking  of  the  qua- 
lities of  some  one  or  more  of  other 
bills.  Th(*sc  ure, 

34.  — First.  Bill  in  the  nature  of  a 
bill  of  revivor . A bill  in  the  nature  of 
a bill  of  revivor,  is  one  which  is  filed 
when  the  death  of  a party  whose  inte- 
rest is  not  determined  by  his  death,  is 
attended  with  such  a transmission  of 
his  interest,  that  the  title  to  it,  as  well 
the  jierson  entitled,  may  be  litigated  in 
the  court  of  chancery,  as  in  the  case 
of  a devise  of  real  estate,  the  suit  is 
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not  permitted  to  be  continued  by  bill  of 
revivor.  1 Ch.  Cas.  123;  lb.  174;  3 
Ch.  Rep.  39;  Mosely,  R.  44.  An 
original  bill  upon  which  the  title  may 
be  litigated,  must  be  filed,  and  this  bill  j 
will  have  so  far  the  cflcct  of  a bill  of  | 
revivor,  that  if  the  title  of  the  repre- 
sentative by  the  net  of  the  deceased 
party  is  established,  the  same  benefit 
may  be  had  of  the  proceedings  ujion 
the  former  bill,  as  if  the  suit  had  been 
continued  by  bill  of  revivor.  1 Vern. 
427  ; 2 Vern.  548 ; lb.  672 ; 2 Bro. 
P.  C.  529  ; 1 Eq.  Cas.  Ab.  83  ; Mitf. 
PI.  60,  67. 

35. — Secondly.  Bill  in  the  nature 
of  a supplemental  bill . An  original 
bill  in  the  nature  of  a supplemental 
bill,  is  one  filed  when  the  interest  of 
plaintiff  or  defendant,  suing  or  defend- 
ing, wholly  determines,  and  the  same 
property  becomes  vested  in  another 
person  not  claiming  under  him.  I iindc, 
71  ; Blake’s  Ch.  Pr.  38.  The  princi-  ! 
pal  difference  between  this  and  a sup-  \ 
plemental  bill,  seems  to  be,  that  a sup-  i 
plcmental  bill  is  applicable  to  such 
cases  only,  where  the  same  parties  or  j 
the  same  interests  remain  before  the 
court ; whereas,  an  original  bill  in  the 
nature  of  a supplemental  bill,  is  pro- 
perly applicable  where  new  parties, 
with  new  interests,  arising  from  events 
since  the  institution  of  the  suit,  are 
brought  before  the  court.  Coop.  Eq. 
PI.  75;  Story,  Eq.  PI.  § 345. 

30. — Thirdly.  Bill  in  the  nature  of 
a bill  of  review,  A bill  in  the  nature 
of  a bill  of  review,  is  one  brought  by 
a person  not  bound  by  a decree,  pray- 
ing that  tin;  same  may  Ik;  examined 
and  reversed ; as  when;  a decree  is 
made  against  a person  who  has  no  in- 
n-rest at  all  in  the  matter  in  dispute,  or 
had  not  such  an  interest  as  is  sufficient 
to  render  the  decree  against  him  bind-  I 
ing  after  some  person  claiming  after 
him.  Relief  may  I**  obtained  against 
error  in  tin*  decree,  by  a bill  in  the 
nature  of  a hill  of  review.  This  bill  in 
its  frame  resembles  a bill  of  review, 
except  that  praying  that  the  former 
decree  may  Ik*  reviewed  and  reversed, 
it  prays  that  the  cause  may  be  heard 


I with  respect  to  the  new  matter  made 
the  subject  of  the  supplemental  bill,  at 
the  same  time  that  it  is  reheard  ujxm 
the  original  bill ; and  that  the  plaintiff 
may  have  such  relief  os  the  nature  of 
the  case  made  by  the  supplemental  bill 
may  require.  1 Harr.  Ch.  Pr.  145. 

37. — There  arc  also  bills  which  de- 
rive their  names  from  the  object  which 
the  complainant  has  in  view.  These 
will  be  separately  considered. 

8& — i.  Bill  offoredbmre.  A bill 
of  foreclosure  is  one  filed  by  a mort- 
gagee against  the  mortgagor,  for  the 
purpose  of  having  the  estate  sold,  and 
thereby  to  obtain  the  sum  mortgaged 
on  the  premises  with  interest  and  costs. 

1 Mudd.  Ch.  Pr.  528.  As  to  the  per- 
sons who  arc  to  lx;  made  parties  to  a 
bill  of  foreclosure,  see  Story,  Eq.  PI. 
$ 199—202. 

39.  — 2.  Bill  of  information.  A bill 
of  information  is  u bill  instituted  in  lie- 
half  of  the  state,  or  those  whose  rights 
art;  the  object  of  its  can;  and  protection. 
It  is  commenced  by  information  exlii- 
ted  in  the  nnme  of  the  attorney-general, 
and  diflers  from  other  bills  little  more 
than  in  name.  If  the  suit  immediately 
concerns  the  right  of  the  state,  the  in- 
formation is  generally  exhibited  without 
a relator.  If  it  does  not  immediately 
concern  those  rights,  it  is  conducted  at 
the  instance  and  under  the  immediate 

| direction  of  some  person  whose  name 
I is  inserted  in  the  information,  and  is 
termed  the  relator ; the  officers  of  the 
state  in  such  or  the  like  cases,  are  not 
further  concerned  than  as  they  are  in- 
structed and  advised  by  those  whose 
rights  the  state  is  called  upon  to  pro- 
tect and  establish.  Blake’s  Ch.  PI. 
50;  see  Harr.  Ch.  Pr.  151. 

40.  — 3.  Bill  to  marshal  assets.  A 
bill  to  marshal  assets  is  one  filed  in 
favour  of  simple  contract  creditors,  and 
of  legatees,  devises,  and  heirs,  but  not 
in  favour  of  next  of  kin,  to  prevent 
specialty  creditors  from  exhausting  the 
personal  estate.  Sec  Marshalling  of 
Assets. 

41.  — 4.  Bill  to  marshal  securities. 
A bill  to  marshal  securities  is  one 
which  is  filed  against  a party  who  has 
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two  funds  by  which  his  debt  is  secured, 
by  a person  having  an  interest  in  only 
one  of  those  funds.  As  if  A has  two 
mortgages  and  B has  but  one,  B has  a 
right  to  throw  A upon  the  security 
which  B cannot  touch.  2 Aik.  440  ; 
see  8 Ves.  388,  395.  This  lost  case 
contains  a luminous  exposition  in  all 
its  bearings. 

42.  — 5.  Bill  for  a new  trial.  This  is 
a bill  filed  in  a court  of  equity  pray  ing 
for  an  injunction  afier  judgment  at  law, 
when  there  is  any  fact,  which  renders 
it  against  conscience  to  execute  such 
judgment,  nnd  of  which  the  injured 
party  could  not  avail  himself  in  a 
court  of  law ; or,  if  ho  could  have  so 
availed  himself,  he  was  prevented  by 
fraud  or  accident,  uninixed  with  any 
fault  or  negligence  of  himself  or  his 
agents.  Mitf.  PI.  by  Jeremy,  131  ; 2 
Story,  Eq.  § 887.  Of  late  years  bills 
of  this  description  are  not  countenanced. 
Id. ; 1 John.  Ch.  R.  432  ; G John.  Ch. 
R.  479. 

43.  — G.  Bill  of  peace.  A bill  of 
peace  is  one  which  is  filed  when  a per- 
son has  a right  which  may  lx*  contro- 
verted by  various  persons,  nt  different 
times,  and  by  different  actions.  In 
such  a case  the  court  will  prevent  a 
multiplicity  of  suits,  by  directing  an 
issue  to  determine  the  right,  and  ulti- 
mately an  injunction.  1 Madd.  Ch. 
Pr.  1GG ; 1 Harr.  Ch.  Pr.  104  ; Blake’s 
Ch.  Pr.  48  ; 2 Story,  Eq.  .fur.  § 852 
to  860;  Jeremy  on  Eq.  Jurisd.  343;  2 
John.  Ch.  R.  281 ; 8 Crunch,  R.  426. 

44.  — There  is  another  class  of  cases 
in  which  a bill  of  jx?aco  is  now  ordina- 
rily apnlied ; namely,  when  the  plain- 
tiff, after  repented  and  satisfactory 
trials,  has  established  his  right  nt  law’; 
and  still  ho  is  in  danger  of  new  attempts 
to  controvert  it.  In  order  to  quiet  the 
possession  of  the  plaintiff,  and  to  sup- 
press future  litigation  of  the  right, 
courts  of  equity,  under  such  circum- 
stances, will  interfere,  and  grant  a 
perpetual  injunction.  3 John.  R.  529; 
8 Crunch,  R.  462  ; Mit.  PI.  by  Jeremy, 
143;  2 John.  Ch.  R.  281;  Ed.  on 
Inj.  356. 

45.  — 7 . Bill  quia  timet.  A bill 


quia  timet , is  one  which  is  filed  when 
a person  is  entitled  to  property  of  a 
personal  nature  after  another’s  death, 
and  has  reason  to  apprehend  it  may  be 
destroyed  by  the  present  possessor ; or 
when  he  is  apprehensive  of  being  sub- 
jected to  a future  inconvenience,  prob- 
able or  even  possible  to  happen  or  he 
occasioned  by  the  neglect,  inadvertence, 
or  culpability  of  another.  Upon  a 
projicr  case  being  made  out,  the  court 
will,  in  one  case,  secure  for  the  use  of 
the  party  the  property,  to  secure  which 
is  the  object  of  the  bill,  by  compelling 
the  person  in  possession  of  it,  to  gua- 
ranty the  same  by  a proper  security, 
entered  into  for  that  purpose,  against 
any  subsequent  disposition  or  wilful 
destruction,  nnd  in  the  other,  they  will 
quiet  the  party’s  apprehension  of  future 
inconvenience,  by  removing  the  causes 
which  may  lead  to  it.  1 Harr.  Ch. 
Pr.  107;  1 Madd.  Ch.  Pr.  218; 
Blake’s  Ch.  Pr.  37,  47  ; 2 Story,  Eq. 
Jur.  $ 285  to  851. 

Bill,  mere,  laic , is  an  account  con- 
taining the  items  of  goods  sold,  or  of 
work  done,  by  one  person  against  an- 
other. It  diflers  from  an  account  stat- 
ed (q.  v.)  in  this,  that  the  latter  is  a bill 
approved  ami  sanctioned  by  the  debtor, 
whereas  a bill  is  one  made  out  by  the 
creditor  ulonc. 

Bill  of  adventure,  com.  law, am- 
tracts , A writing  signed  by  a mer- 
chant, to  testify  that  the  goods  shipped 
on  lx>ard  a certain  vessel  belong  to  an- 
other person  who  is  to  take  the  hazard, 
the  subscriber  signing  only  to  oblige 
himself  to  account  to  him  for  the  pro- 
duce. 

Bill  of  attainder,  legislation , 
punishment. , is  an  act  of  the  legisla- 
ture by  which  one  or  more  persons 
arc  declared  to  be  attainted,  and  their 
property  confiscated. 

2.  — The  constitution  of  the  United 
States  declares  that  no  state  shall  puss 
any  bill  of  attainder. 

3.  — During  the  revolutionary  war, 
bills  of  attainder,  and  ex  post  fuctoncts 
of  confiscation,  wore  passed  to  a wide 
extent.  The  evils  resulting  from  them, 
in  times  of  more  cool  rcficction,  were 
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discovered  to  have  fair  outweighed  any 
imagined  good.  Story  on  Const. 
§ 1367.  Vide  Attainder;  Bill  of 
Bains  anti  Befuilties. 

Bill- hook,  commerce , accounts , is 
one  in  which  an  account  is  kept  of  pro- 
missory notes,  bills  of  exchange,  and 
other  bills  payable  or  receivable,  and 
ought  to  contain  all  that  a man  issues 
or  receives.  The  l>ook  should  show 
the  date  of  the  bill,  the  term  it  has  to 
run  bclbrc  it  becomes  due,  the  names 
of  all  the  parties  to  it,  and  the  time  of 
its  becoming  due,  together  with  the 
amount  for  which  it  was  given. 

Bill  of  conformity,  is  the  name  of 
a bill  tiled  by  an  executor  or  adminis- 
trator who  finds  the  atliiirs  of  the  de- 
ceased so  much  involved  that  he  can- 
not safely  administer  the  estate,  except 
under  the  direction  of  a court  of  chan- 
cery. This  bill  is  filed  against  the 
creditors  generally  for  the  purpose  of 
having  all  their  claims  adjusted,  and 
procuring  a final  decree  settling  the 
order  of  payment  of  the  assets.  1 
Story,  Eq.  Jur.  440. 

Bill  of  cost,  practice , a state- 
ment of  the  items  which  form  the  total 
nmmint  of  the  costs  of  a suit  or  action. 
This  is  demandable  ns  n matter  of 
right  before  the  payment  of  the 
costs. 

Bill  op  credit.  It  is  provided  by 
the  constitution  of  the  United  States, 
art.  1,  s.  10,  that  no  state  shall  “emit 
bills  of  credit,  or  make  any  thing  but 
gold  ami  silver  coin  a tender  in  pay- 
ment of  debts.”  Such  bills  of  credit 
arc  declared  to  mean  promissory  notes 
or  bills  issued  exclusively  on  the  credit 
of  the  state,  and  for  the  payment  of 
which  the  faith  of  the  state  only  is 
pledged.  The  prohibition,  therefore, 
does  not  apply  to  the  notes  of  a stntc 
bank,  drawn  on  the  credit  of  a par- 
ticular fund  set  apart  for  the  purpose. 
2 M ‘Cord’s  H.  1*2;  *2  Pet.  K.  318;  11 
Pet.  R.  257.  Bills  of  credit  may  be 
defined  to  be  paper  issued  and  intended 
to  circulate  through  the  community  for 
its  ordinary  purposes,  as  money  re- 
deemable at  a future  day.  4 Pet. 
U.  S.  R.  410;  1 Kent,  Com.  407;  4 


Dali.  R.  xxiii. ; Story,  Const.  ^ 1362 
to  1364;  1 Scam.  R.  87,  5*26. 

2. — This  phrase  is  used  in  another 
sense  among  merchants ; it  is  a letter 
sent  hv  an  agent  or  other  person  to 
a merchant,  desiring  him  to  give  credit 
to  the  bearer  for  goods  or  money. 
Com.  Dig.  Merchant,  F 3;  5 Sm.  & 
Marsh.  491  ; R.  M.  Cliarlt.  151 ; 4 
Pike,  R.  44. 

Bill  of  debt,  or  rill  obligatory, 
in  contracts , is  when  a merchant  by 
his  writing  acknowledges  himself  in 
debt  to  another,  in  a certain  sum  to  lie 
paid  on  a certain  day,  and  subscribes 
it  at  a day  nnd  place  certain.  It  may 
be  under  seal  or  not.  Com.  Dig. 
Merchant,  F 2. 

Bill  of  exception,  practice , is 
the  statement  in  writing,  of  the  ob- 
jection made  by  a party  in  a cause,  to 
the  decision  of  the  court  on  a point  of 
law,  which,  in  confirmation  of  its  ac- 
curacy,  is  signed  and  sealed  by  the 
judge  or  court  who  made  the  decision. 
The  object  of  the  bill  of  exceptions  is 
to  put  the  question  of  law  on  record, 
for  the  information  of  the  court  of 
error  having  cognizance  of  such 
cause. 

2. — The  bill  of  exception  is  au- 
thorized by  the  statute  of  Westminster 
2,  13  Ed.  1,  c.  31,  the  principles  of 
which  have  been  adopted  in  all  the 
states  of  the  Union.  It  is  thereby  en- 
acted, “when  one  impleaded  before 
any  of  the  justices,  alleges  an  ex- 
ception praying  they  will  allow  it,  and 
if  they  will  not,  if  he  that  alleges  the 
exception  w rites  the  same,  and  requires 
that  the  justices  will  put  their  seals,  the 
justices  shall  do  so,  nnd  if  one  will 
not,  another  shall ; nnd  if,  upon  com- 
plaint made  of  the  justice,  the  king 
cause  the  record  to  come  before  him, 
and  the  exception  be  not  found  in  the 
roll,  nnd  the  plaintiff  show  the  written 
exception,  with  the  seal  of  the  justices 
thereto  put,  the  justice  shall  be  com- 
manded to  appear  at  a certain  day, 
either  to  confess  or  deny  his  sisal,  nnd 
if  he  cannot  deny  his  seal,  they  shall 
proceed  to  judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or 


BIL 


BIL 


189 


disallowed.”  The  statute  extends  to 
both  plaintifT  and  defendant. 

3.  — Mere  will  be  considered,  1,  the 
cases  in  which  a bill  of  exceptions 
may  be  had ; 2,  the  time  of  making 
the  exception  ; 3,  the  Ibrm  of  the  bill ; 
4,  the  effect  of  the  bill. 

4.  — 1.  In  general  a bill  of  ex- 
ception can  be  had  only  in  a civil  case. 
When  in  the  course  of  the  trial  of  a 
cause,  the  judge,  either  in  his  charge 
to  the  jury,  or  in  deciding  an  inter- 
locutory question,  mistakes  the  law,  or 
is  sup|K>sed  by  the  counsel  on  either 
side,  to  have  mistaken  the  law,  the 
counsel  against  whom  the  decision  is 
made  may  tender  an  exception  to  his 
opinion,  and  require  him  to  seal  a bill 
of  exceptions.  3 Bl.  Com.  372.  Sec 
Salk.  284,  pi.  16;  7 Serg.  6c  Rawlo, 
178;  Whart.  Dig.  Error,  D,  E;  1 
Cowcn,  622  ; 2 Cuincs,  168  ; 2 Cowen, 
479;  5 Cowen,  243 ; 3 Cranch,  298; 

4 Cranch,  02  ; 6 Cranch,  226  ; 17 
Johns.  R.  218  ; 3 Wend.  418  ; 9 Wend. 
074.  In  criminal  cases,  the  judges, 
it  seems,  are  not  required  to  seal  a bill 
of  exceptions,  1 Chit.  Cr.  Law,  622 ; 
13  John.  R.  90;  1 Virg.  Cas.  264;  2 
Watts,  R.  285;  2 Sumn.  R.  19.  In 
New  York,  it  is  provided  by  statute 
that  on  the  trial  of  any  indictment,  ex- 
ceptions to  any  decision  of  the  court 
may  be  made  by  the  defendant,  in  the 
same  cases  and  manner  provided  by  1 
law  in  civil  cases ; and  a bill  thereof  ' 
shall  be  settled,  signed  and  sealed,  ami 
filed  with  the  clerk  of  the  court.  But 
such  bill  of  exception  shall  not  stay  or 
delay  the  rendering  of  judgment,  ex- 
cept iu  some  specified  cases.  Grab. 
Pr.  768,  note.  Statutory  provisions 
have  been  made  in  several  other  states 
authorizing  the  taking  of  exceptions  in 
criminal  cases.  2 Virg.  Cas.  60  and 
note;  14  Pick.  R.  370;  4 Ham.  R. 
348;  6 Ham.  R.  16;  7 Ham.  R.  214; 

1 Leigh,  R.  59H  ; 14  Wend.  546.  Sec 
also  1 11a  1st.  R.  405;  2 Penn.  R.  637. 

5.  — 2.  The  bill  of  executions  must 
be  tendered  at  the  time  the  decision 
complained  of  is  made;  or  if  the  ex- 
ception be  to  the  charge  of  the  court, 
it  must  be  made  before  the  jury  have  | 


I given  their  verdict.  8 S.  & R.  210; 

| 4 Dali.  249  ; S.  C.  1 Binn.  38  ; 6 John. 

' 279;  1 John.  312.  5 Watts,  R.  69; 

10  John.  R.  312;  5 Monr.  R.  177; 

7 Wend.  R.  34;  7 S.  & R.  219;  11 
S.  6c  R.  267  ; 4 Pet.  R.  102;  Ala.  R. 
66;  1 Monr.  215;  11  Pet.  R.  185; 
6 Cowen,  R.  189.  In  practice,  how- 
ever, the  point  is  merely  noted,  at  the 
time,  and  the  bill  is  afterwards  settled. 

8 S .6c  R.  216.  11  S.  & R.  270. 

6.  — 3.  The  bill  of  exception  must 
be  signed  by  the  judge  who  tried  tho 
cause;  which  is  to  lie  done  upon  no- 
tice of  the  time  and  place,  when  and 
where  it  is  to  lie  done.  3 Cowen,  32 ; 
8 Cowen,  766;  Bull.  N.  P.  316;  3 
BI.  Com.  372.  When  the  bill  of  ex- 
ception is  sealed,  both  parties  arc  con- 
cluded by  it.  3 Dali.  38  ; Bull.  N.  P. 
316. 

7. -4.  The  bill  of  exceptions,  being 
part  of  the  record,  is  evidence  between 
the  parties,  as  to  the  facts  therein 
stated.  No  notice  can  be  taken  of 
objections  or  exceptions  not  appearing 
on  tli''  lull.  8 East,  280;  3 Dali.  38, 
422,  n, ; 2 Binn.  168.  Vide,  gene- 
rally, Dunlap’s  Pr.,  Grab.  Pr.,  Tidd’s 
Pr.,  Chit.  Pr.,  Penna.  Pr.,  Archibold’s 
Pr.,  Scllon’s  Pr.,  in  their  several  in- 
dexes, h.  t. ; Stoph.  PI.  Ill;  Bac.  Ah. 
h.  t.;  1 Phil.  Ev.  214;  12  Vin.  Ab. 
262 ; Code  of  Pract.  of  Louisiana,  art. 
487,  8,  9;  6 Watts  6c  Serg.  386,  397. 

Bii.l  of  exchange,  contracts.  A 
bill  of  exchange  is  defined  to  be;  an 
open  letter  of  request  from,  and  order 
by,  one  person  on  another,  to  pay  a 
sum  of  money  therein  mentioned  to  a 
third  jierson,  on  demand,  or  at  a future 
time  therein  specified.  2 Bl.  Com. 
466 ; Bay],  on  Bills,  1 ; Chit.  Bills,  1 ; 
1 II.  Bl.  586;  1 B.  & P.  291,  654; 
Selw.  N.  P. ; 285 ; Leigh’s  N.  P.  335 ; 
Bylcs  on  Bills,  1. 

2.  — The  subject  will  be  considered 
with  reference,  1,  to  the  parties  to  a 
bill ; 2,  the  form ; 3,  their  dilfercnt 
kinds ; 4,  the  indorsment  and  transfer ; 
5,  the  acceptance ; 0,  the  protest. 

3.  — § 1.  Tho  parties  to  a bill  of 
exchange  are  tho  drawer,  (q.  v.)  or  he 
he  who  makes  the  order ; the  drawee, 
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(q.  v.)  nr  the  person  to  whom  it  is  ad-  i 
dressed;  the  acceptor,  (q.  v.)  or  he 
who  accepts  the  bill ; the  payee,  (q.  v.) 
or  the  party  to  whom,  or  in  whose  | 
favour,  the  bill  is  made.  The  indorser,  ' 
(q.  v.)  is  he  who  writes  his  mime  on 
the  back  of  a hill;  the  indorsee,  (q.  v.) 
is  one  to  whom  a hill  is  transferred  by 
indorsement ; and  the  holder,  (q.  v.)  is 
in  general  any  one  of  the  parties  who 
is  in  possession  of  the  bill,  and  enti- 
tled to  receive  the  money  therein  men- 
tioned. 

4.  — Some  of  the  parties  are  some- 
times fictitious  persons.  When  a bill 
is  made  payable  to  a fictitious  person, 
and  endorsed  in  the  name  of  the  ficti- 
tious payee,  it  is  in  effect  a bill  to 
bearer,  and  a bona  fide  holder,  ignorant 
of  that  fact,  may  recover  on  it,  against 
all  prior  parties,  who  were  privy  to 
the  transaction.  2 II.  Bl.  178-288; 

3 T.  11.  174,  182,  481  ; 1 Camp.  130; 
19  Ves.  311.  In  case  where  the 
drawer  and  payee  were  fictitious 
persons,  the  acceptor  was  held  liable 
ton  bona  fide  holder.  10  B.  Ac  C.  408, 
S.  C.  11  E.  C.  L R.  110.  Vide  ns 
to  parties  to  a bill,  Chit.  Bills,  15  to 
76,  (ed.  of  1836.) 

5.  — § 2.  The  form  of  the  bill.  1. 
The  general  requisites  of  a bill  of  ex- 
change, are  1st,  that  it  be  in  writing. 
R.  T.  Mnrdw.  2;  2 Stra.  955;  1 Par- 
dcss.  344,  5. 

0. — 2d,  That  it  be  for  the  payment 
of  money,  and  not  for  the  payment  of 
merchandise;  5 T.  R.  485 ; 3 Wils. 
213;  2 Bla.  Rep.  782;  1 Burr.  325; 

1 Dowl.  Ac  RV.  N.  P.  C.  33;  1 Bibb’s 
R.  502;  3 Marsh.  (Kty.)  R.  184;  0 
Cowen,  108;  1 Gaines’s  R.  381;  4 
Mass.  245;  10  S.  Ac  R.  04;  14  Pet. 
R.  293.  1 M‘Cord,  115;  2 Nott  Ac 

M‘Cord,  519  ; 9 Watts,  R.  102.  But 
see  9 John.  R.  120  ; and  19  John.  R. 
144,  where  it  was  held  that  a note 
payable  in  hank  hills  was  a good  negoti- 
able note. 

7. — 3d,  That  the  money  be  payable 
at  all  events,  not  depending  on  any 
contingency,  either  with  regarej  to 
the  fund  out  of  which  payment  is  to  be 
made,  or  the  parties  by  or  to  whom 


payment  is  to  be  made.  8 Mod.  303 ; 
4 Vin.  Ah.  240,  pi.  10;  I Burr.  323; 
4 Dougl.  9 ; 4 Ves.  372 ; Russ.  Ac  Ry. 
C.  C.  193 ; 4 Wend.  R.  575;  2 Barn. 
Ac  Aid.  417. 

8.  — 2.  The  particular  requisites  of 
a bill  of  exchange.  It  is  proper  here 
to  remark  that  no  particular  form  or 
set  of  words  is  necessary  to  be  adopted. 

| An  order  “ to  deliver  money,”  or  a 
promise  that  “A  B shall  receive  money,” 
or  a promise  “ to  lie  accountable,”  or 
“ responsible”  for  it,  have  been  several- 
ly bold  to  lie  sufficient  for  a bill  or  note. 
2 Ld.  Ravm.  1390;  8 Mod.  304. 

9.  — The  several  parts  of  a bill  of 
exchange  are,  1st,  that  it  be  properly 
dated  as  to  place. 

10.  — 2d,  That  it  be  properly  dated 
as  to  the  time  of  making ; as  the  time 
a bill  becomes  due  is  generally  regula- 
ted by  the  time  when  it  was  made, 
the  date  of  the  instrument  ought  to  be 
clearly  expressed.  Benwes,  pi.  3;  1 
B.  Ac  C.  398  ; 2 Pardess.  n.  333. 

11.  — 3d,  The  superscription  of  the 
sum  for  which  the  bill  is  payable  is  not 
indispensable,  but  if  it  be  not  mentioned 
in  the  bill,  the  superscription  will  aid 
the  omission.  2 East,  P.  C.  951. 

12.  — 4th,  The  time  of  payment 
ought  to  be  expressed  in  the  bill ; if  no 
time  lie  mentioned,  it  is  considered  as 
payable  on  demand.  7 T.  R.  427  ; 2 
Barn.  Ac  C.  157. 

13.  — 5th,  Although  it  is  proper  for 
the  drawer  to  name  the  place  of  pay- 
ment, either  in  the  body  or  subscription 
of  the  bill,  it  is  not  essential,  and  it  is 
the  common  practice  for  the  drawer 
merely  to  write  the  address  of  the 
drawee,  without  pointing  out  any  place 
of  payment : in  such  case  the  hill  is 
considered  pnyablc,  and  to  be  presented 
at  the  residence  of  the  drawee,  where 
the  bill  was  made,  or  to  him  personally 
any  where.  2 Pardess.  n.  337  ; 10  B. 
Ac  C.  4 ; Moody  Ac  M.  381 ; 4 Car.  Ac 
Paine,  35.  It  is  at  the  option  of  the 
drawer  whether  or  not  to  prescribe  a 
particular  place  of  payment,  and  make 
the  payment  there  part  of  the  contract 
Benwes,  pi.  3.  The  drawee,  unless  re- 
stricted by  the  drawer,  may  also  fix  a 
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place  of  payment  by  his  acceptance.  I 
Chit.  Bills,  172. 

14.  — Oth,  There  must  be  an  order 
or  request  to  pay,  and  that  must  lie  a 
matter  of  right,  and  not  of  favour ; 
Mood.  & M.  171  ; but  it  seems  that  ci- 
vility in  the  terms  of  request  cannot 
alter  the  legal  effect  of  the  instrument ; : 
“ il  vous  plaira  de  payer,”  is  in  France 
the  proper  language  of  a bill.  Pailliet, 
Manuel  de  Droit  Franrais,  841.  The 
word  pay  is  not  indispensable,  for  the 
word  deliver  is  equally  operative.  Ld. 
Ray  m.  1397. 

15.  — 7th,  Foreign  bills  of  exchange 
consist,  generally,  of  several  parts;  a 
party  who  has  engaged  to  deliver  a fo- 
reign bill,  is  bound  to  deliver  as  many 
parts  as  may  be  requested.  2 Pardess. 
n.  342.  The  several  parts  of  a bill  of 
exchange  are  called  a set ; each  part  j 
should  contain  a condition  that  it  shall 
be  paid,  provided  the  others  remain 
unpaid,  lb.  The  whole  set  make  but 
one  bill. 

18. — 8th,  The  bill  ought  to  specify 
to  whom  it  is  to  be  paid  ; 2 Pardess.  n. 
988 ; l 11.  Bl.  008$  Rum.  & Ry.  C. 
C.  195.  When  the  name  of  the  payee 
is  in  blank,  and  the  bill  has  been  nego- 
tiated by  indorsement,  the  holder  may 
fill  the  blunk  with  his  own  name ; 2 \ 
M.  Ai  8.  90;  4 Camp.  97.  It  may, 
however,  be  drawn  payable  to  bearer,  j 
and  then  it  is  assignable  by  delivery.  ! 
3 Burr.  1520. 

17.  — Oth,  To  make  a bill  negotiable, 
it  must  be  mude  payable  to  order,  or  [ 
bearer,  or  there  must  be  other  opera-  I 
tive  and  equivalent  words  of  transfer. 
Beawcs,  pi.  3;  Sclw.  N.  P.  303,  n.  10  ; 
Salk.  133.  If,  however,  it  is  not  in- 
tended to  make  the  bill  negotiable, 
these  words  need  not  bo  inserted,  and 
the  instrument  will  nevertheless  lie  va- 
lid as  a bill  of  exchange.  0 T.  R. 
128;  6 Taunt.  828;  RuM.de  RyvC. 
C.  300  ; 3 Gaines's  R.  137;  9 john.  ; 
R.  217.  In  France  u bill  must  be 
made  puvnblc  to  order;  Code  de  Com. 
art.  110;  2 Pardess.  n.  339. 

18.  — 10th,  The  sum  for  which  the 
bill  is  drawn,  must  be  clearly  expressed 
in  the  body  of  it,  in  writing  at  length. 


The  sum  must  be  fixed  and  certain, 
and  not  contingent.  2 Stark.  R.  375  ; 
and  it  may  be  in  the  money  of  uny 
country. 

19. — Uth,  It  is  usual  to  insert  the 
words,  value  received , but  it  is  implied 
that  every  bill  and  indorsement  has 
been  made  for  value  received,  ns  much 
as  if  it  had  been  expressed  in  totidem 
verbis ; 3 M.  & S.  352;  Bayl.  40,  n. 
83. 

20.  — 12th,  It  is  usual  when  the 
drawer  of  the  bill  is  debtor  to  the 
drawee,  to  insert  in  the  bill  these  words, 
“ and  put  it  to  my  account ;”  but  when 
the  drawee  or  the  person  to  whom  it  is 
directed  is  debtor  to  the  drawer,  then 
he  inserts  these  words,  “and  put  it  to 
your  account ;”  and  sometimes  where 
a third  person  is  debtor  to  the  drawee, 
it  may  be  expressed  thus,  “and  put  it 
to  the  account  of  A B.”  Marius,  27  ; 
Com.  Dig.  Merchant,  F 5 ; R.  T. 
Hardw.  1,  2,  3;  but  it  is  altogether 
unnecessary  to  insert  any  of  these 
words.  1 B.  As  C.  398 ; S.  C.  8 E. 
C.  L.  R.  108. 

21.  — 13th,  When  the  drawer  is  de- 
sirous to  inform  the  drawee  that  he  has 
drawn  a bill,  he  inserts  in  it  the  words, 
“ as  jx*r  advice hut  when  he  wishes 
the  bill  paid  without  any  advice  from 
him,  he  writes,  “ without  further  ad- 
viceIn  the  former  case  the  drawee 
is  not  authorised  to  pay  the  bill  till  he 
has  received  the  advice;  in  the  latter, 
he  may  pay  before  he  has  received  ad- 
vice. 

22.  — 14th,  The  draw-ec  must  either 
subscribe  the  bill,  or,  it  seems,  his 
name  may  be  simply  inserted  in  the 
body  of  the  instrument.  Beawcs,  pi. 
3;  Ld.  Rnym.  1376;  1 Stra.  609. 

23.  — 15th,  The  bill  being  a letter  of 
request  from  tin?  maker  to  a third  per- 
son, should  be  addressed  to  that  person 
by  the  Christian  name  and  surname,  or 
by  the  full  style  of  their  firm,  2 Par- 
dess. n.  335 ; Beawcs,  pi.  3 ; Chit. 
Bills,  1H6,  7. 

24.  — 16th,  The  place  of  payment 
should  lx?  stated  in  the  bill. 

25.  — 17th,  As  a matter  of  precau- 
tion, the  drawer  of  a foreign  bill  may, 
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in  order  to  prevent  expenses,  require 
the  holder  to  apply  to  a third  person, 
named  in  the  bill  for  that  purpose, 
when  the  drawee  refuses  to  accept  the 
bill.  This  requisition  is  usually  in 
these  words,  placed  in  a corner  under 
the  drawee’s  address  : “ Au  besoin  chez 

Messrs. at ,”  in  other  words, 

“ In  case  of  need  apply  to  Messrs. 

at .” 

26.  — 18th,  The  drawer  may  also 

add  a request  or  direction,  that  in  case 
the  bill  should  not  be  honoured  by  the 
drawee,  it  shall  be  returned  without 
protest  or  without  expense,  by  sub- 
scribing the  words,  “ retour  sans  pro- 
tit” or  “ sans /rats  in  this  case  the 

omission  of  the  holder  to  protest,  hav- 
ing been  induced  by  the  drawer,  he, 
and  perhaps  the  indorsors,  cannot  re- 
sist  the  payment  on  that  account,  and 
thus  the  expense  is  avoided,  Chit.  Bills, 
188. 

27.  — 19th,  The  drawer  may  also 

limit  the  amount  of  damages,  by  mak- 
ing a memorandum  on  the  bill,  that 
they  shall  be  a definite  sum,  as,  forex- 
ample,  “ In  case  of  non-acccptuncc  or 
non-payment,  re-exchange  and  ex- 
penses not  to  exceed dollars.”  lb. 

28.  — § 6.  Bills  of  exchange  are 
either  foreign  or  inland.  Foreign , 
when  drawn  by  a person  out  of,  on 
another  in,  the  United  States,  or  vice 
versH ; or  by  a person  in  a foreign 
country  ; on  another  person  in  another 
foreign  country ; or  by  a person  in  one 
state  on  another  in  another  of  the  Uni- 
ted States.  2 Bet.  R.  589;  10  Pet.  R. 
572;  12  Pick  483;  15  Wend.  527;  3 
Marsh.  (Ktv.)  R.  488;  1 Rep.  Const. 
Ct.  100;  4 .Leigh’s  R.  37  ; 4 Wash. 
C.  C.  Rep.  148;  1 Whart.  Dig.  tit. 
Bills  of  Exchange,  pi.  78.  But  see  5 
John.  R.  384,  where  it  is  said  by  Van 
Ness,  Justice,  that  a bill  drawn  in  the 
United  States,  upon  any  place  within 
the  United  States,  is  an  inland  bill. 

29.  — An  inland  bill,  is  one  drawn 
by  u person  in  a state,  on  another  in 
the  siune  state.  The  principal  difier- 
cnce  between  foreign  and  inland  bills 
is,  that  the  former  must  bo  protested, 
and  the  latter  need  not.  6 Mod.  29 ; 


2 B.  & A.  656 ; Chit.  Bills,  (ed.  of 
1836,)  p.  14.  “The  English  rule  re- 
quiring protest  and  notice  of  non-ac- 
ceptance  of  foreign  bills,  has  been 
adopted  and  followed  us  the  true  rule 
of  mercantile  law  in  the  states  of  Mas- 
sachusetts, ‘ Connecticut,  New'  York, 
Muryland,  and  South  Carolina.  3 
Mass.  Rep.  557;  1 Day’s  R.  11;  3 
John.  Rep.  202;  4 John.  R.  144;  1 
Bay’s  Rep.  468  ; 1 Harr.  & John.  187. 
But  the  supreme  court  of  the  United 
States,  in  Brown  v.  Berry,  3 Dali.  R. 
365;  and  in  Clark  v.  Russell,  cited  in 
6 Serg.  & Rawle,  358,  held,  that  in  an 
action  on  a protest  for  non-payment  on 
a foreign  bill,  protest  for  non-nccept- 
anoe,  or  notice  of  non-acceptance,  need 
not  be  shown,  inasmuch  ns  they  were 
not  required  by  the  custom  of  mer- 
chants in  this  country ; and  those  deci- 
sions have  been  followed  in  Pennsylva- 
nia. 6 Serg.  & Rawle,  356.  It  be- 
comes a little  ditlicult,  therefore,  to 
know  what  is  the  true  rule  of  the  law- 
merchant  in  the  United  States,  on  this 
point,  after  such  contrary  decisions.” 

3 Kent’s  Com.  95.  As  to  what  will  be 
considered  a foreign  or  an  inland  bill, 
when  part  of  the  bill  is  mado  in  one 
place  and  part  in  another,  sec  1 M.  4s 
S.  87  ; Gow,  R.  56  ; S.  C.  5 E.  C.  L. 
R.  460;  8 Taunt.  679;  4 E.  C.  L.  R. 
245 ; 5 Taunt.  529 ; 1 E.  C.  L.  R. 
179. 

30.  — § 4.  The  indorsement.  Vide 
articles,  Indorsement;  Indorser ; In- 
dorsee. 

31.  — § 5.  The  acceptance.  Vide 
article,  Acceptance. 

32.  — $6.  The  protest.  Vide  article 

Protest. 

Vide,  generally,  Chitty  on  Bills; 
Bavley  on  Bills ; Bylos  on  Bills ; Ma- 
rius on  Bills;  Kvd  on  Bills;  Cunning- 
ham on  Bills;  Pothier,  h.  t. ; Pardess. 
Index,  Lcttrc  de  Change;  4 Vin.  Ab. 
238  ; Bac.  Ah.  Merchant  and  Merchan- 
dise, M. ; Com.  Digest,  Merchant ; 
Dane’s  Ab.  Index,  h.  t. ; 1 Sup.  to  Vcs. 
Jr.  86,  514;  Smith  on  Mcr.  Law, 
Book  3,  c.  1. 

Bill  of  cross  adventure,  a phrase 
used  in  French  maritime  law ; it  com- 
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prebends  ©very  instrument  of  writing  | 
which  contains  a contract  of  bottomry, 
respondentia,  and  every  species  of  ma- 
ritime  loan.  We  have  no  word  of  si- 
milar import.  Hall  on  Mar,  Loans, 
182,  n.  Sec  Bottomry ; Cross  cut ven- 
ture ; Rntpo/ulmtia. 

Bill  ok  Health,  in  commercial 
law,  is  a certificate,  properly  authenti-  ! 
cated,  that  a certain  ship  or  vessel 
therein  named,  comes  from  a place 
whore  no  contagious  distempers  pre- 
vail, and  that  none  of  the  crew  at  the 
time  of  her  departure  were  infected  j 
with  any  such  distemper. 

2.  — It  is  generally  found  on  hoard  of  ; 
ships  coming  from  the  Levant,  or  from 
the  coast  of  Barbary,  where  the  plague 
so  frequently  prevails.  1 Marsh,  on 
Ins.  498.  The  bill  of  health  is  neces- 
sary whenever  a ship  sails  from  a sus- 
pected port ; or  when  it  is  required  at 
the  port  of  destination.  Holt’s  It.  107 ; 

1 Bell’s  Com.  553,  5th  cd. 

3.  — In  Scotland  the  name  of  bill  of 
health,  has  been  given  to  an  applica- 
tion mndo  by  an  imprisoned  debtor  for 
relief  under  the  Act  of  Sederunt.  When 
the  want  of  health  of  the  prisoner  re- 
quires it,  the  prisoner  is  indulged,  under 
proper  regulations,  with  such  a degree 
of  liberty  as  may  be  necessary  to  re- 
store him.  2 Bell’s  Com.  549,  5th  ed. 

Bill  of  indictment,  is  a written 
accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor,  lawfully  pre- 
sented to  a grand  jury,  convoked,  for 
their  judgment  whether  there  is  suffi- 
cient evidence  of  the  charge  contained 
in  such  bill  to  put  the  accused  on  trial. 
It  is  returned  to  the  court  with  an  en- 
dorsement of  true  bill  (q.  v.)  when  the 
grand  jury  are  satisfied  that  the  accus- 
ed ought  to  be  tried;  or  ignoramus, 
when  they  are  ignorant  of  any  just 
cause  to  put  the  accused  upon  his 
trial. 

Bill  of  lading,  contracts,  and  com- 
mercial law,  is  a memorandum  or  ac- 
knowledgment in  writing,  signed  by  the 
captain  or  master  of  a ship  or  other 
vessel,  that  he  has  received  in  good  or- 
der, on  board  of  his  ship  or  vessel, 
therein  named,  at  the  place  therein 
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mentioned,  certain  goods  therein  speci- 
fied, which  he  promises  to  deliver  in 
like  good  order,  (the  dangers  of  the 
seas  excepted,)  at  the  place  therein  ap- 
pointed for  the  delivery  of  the  same,  to 
the  consignee  therein  named  or  to  his  as- 
signs, he  or  they  paying  freight  for  the 
same.  1 T.  R.  745;  Bac.  Abr.  Mer- 
chant (L) ; Com.  Dig.  Merchant  fE  8, 
b);  Abbott  on  Ship.  216;  1 Marsh,  on 
Ins.  407  ; Code  dc  Com.  art.  281.  Or 
it  is  the  written  evidence  of  a contract 
for  the  carriage  anJ  delivery  of  goods 
sent  by  sea  for  a certain  freight.  Per 
Lord  Loughborough,  1 II.  Bl.  359. 

2.  — A bill  of  lading  ought  to  contain 
the  name  of  the  consignor  ; the  name 
of  the  consignee ; the  name  of  the  mas- 
ter of  the  vessel;  the  name  of  the  ves- 
sel ; the  place  of  departure  and  destin- 
ation ; the  price  of  the  freight ; and  in 
the  margin,  the  marks  and  nuinl>crs  of 
the  things  shipped.  Code  dc  Com.  art. 
281  ; Jncobsen’s  Sea  Laws. 

3.  — It  is  usually  made  in  three  ori- 
ginals, or  parts.  One  of  them  is  com- 
monly sent  to  the  consignee  on  board 
with  the  goods;  another  is  sent  to  him 
by  mail  or  some  other  conveyance; 
and  the  third  is  retained  by  the  mer- 
chant or  shipper.  The  master  should 
also  take  care  to  have  another  part  for 
his  own  use.  Abbott  on  Ship.  217. 

4.  — The  bill  of  lading  is  assignable, 
and  the  assignee  is  entitled  to  the  goods, 
subject,  however,  to  the  shipper’s  right, 
in  some  cases,  of  stoppage  in  transitu. 
See  In  transitu ; Stopjxtge  in  t ran • 
situ,  Abbott  on  Shipping,  331 ; Bac. 
Ab.  Merchant  (L);  1 Bell’s  Com.  542, 
5th  ed. 

Bills  of  mortality.  Accounts  of 
births  and  deaths  which  have  occurred 
in  a certain  district  during  a definite 
space  of  time. 

Bill  obligatory,  contracts.  It  is 
a written  obligation  by  which  a debtor 
acknowledges  himself  indebted  in  a 
certain  sum,  say  one  hundred  dollars, 
and  for  the  payment  of  the  debt  binds 
himself  in  a larger  sum,  say  two  hun- 
dred dollars.  Cro.  Car.  515;  2 

Ventr.  196  ; Com.  Dig.  Obligations,  D. 

Bill  of  pains  and  i»£najlties.  It 
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is  a special  act  of  the  legislature  which  , 
inflicts  a punishment,  less  than  death, 
U|>on  persons  supposed  to  be  guilty  of 
high  offences,  such  as  treason  and  fe- 
lony, without  any  conviction  in  the  or- 
dinary course  of  judicial  proceedings.  ( 
2 Wood.  Law  Lect.  625.  It  differs 
from  a bill  of  attainder  in  this,  that  the 
punishment  inflicted  by  the  (utter  is 
death. 

2. — The  constitution  of  the  United 
Slates  provides  that  “ no  bill  of  attain- 
der shall  be  passed.”  It  has  been 
judicially  said  by  the  highest  tribunul  | 
in  the  land,  the  supreme  court  of  the 
United  States,  that  “ a bill  of  attainder 
may  affect  the  life  of  an  individual,  or 
may  confiscate  his  property,  or  both.” 

C Crunch,  R.  138.  In  the  sense  of  the 
constitution,  then,  it  seems,  that  bills  of 
attainder  include  bills  of  pains  and  pe- 
nalties. Story,  Const.  § 1338.  Vide 
Attainder  ; lulls  of  Attainder . 

Bill  op  parcels,  mere . law.  An 
account  containing  in  detail  the  names 
of  the  items  which  compose  a parcel  or 
package  of  goods  ; it  is  usually  trans- 
mitted with  the  goods  to  the  purchaser, 
iu  order  that  if  any  mistake  have  been 
made,  it  may  be  corrected. 

Bill  of  particulars,  practice,  is  a 
detailed  statement  of  a plaintiff's  cause 
of  action,  or  of  the  defendant's  set-off. 

2. — In  all  actions  in  which  the  plain- 
tiff declares  generally)  without  specify- 
ing his  cause  of  action,  a judge  upon 
application  will  order  him  to  give  the 
defendant  a bill  of  the  particulars,  aiul 
in  the  meantime  stay  proceedings.  3 
John.  R.  248.  And  when  the  defend- 
ant gives  notice  or  pleads  a set-off,  he 
will  be  required  to  give  a bill  of  the 
particulars  of  his  set-off,  on  failure  of 
which  he  will  be  precluded  from  giving 
any  evidence  in  support  of  it  at  the 
trial.  The  object  in  both  cases  is  to 
prevent  surprise  and  procure  a fair 
trial.  1 Phil.  Ev.  152;  3 Stark  Ev. 
1055.  The  bill  of  particulars  is  an  ac- 
count of  the  items  of  the  demand,  anti 
states  in  what  munner  they  arose. 
Mete.  & Perk.  Dig.  h.  t.  For  forms 
see  Lee's  Diet,  of  Pr.  Particulars  of 
demand. 


Bill  op  privilege,  Eng . law. 
A process  issued  out  of  the  court 
against  an  attorney,  who  is  privileged 
from  arrest,  instead  of  process  demand- 
ing bail.  3 Bl.  Com.  289. 

Bill  of  proof.  In  the  mayor’s 
court,  London,  the  claim  made  by  a 
third  |jerson  to  the  subject-matter  in 
dispute  between  two  others  in  a suit 
there,  is  called  bill  of  proof.  It  is  some- 
what similar  to  an  intervention,  (q.  v.) 
3 Chit.  Comm.  Law,  633 ; 2 Chit.  Pr. 
492  ; 1 Marsh,  R.  233. 

Bill  of  sukfrance,  Eng.  law , is  the 
name  of  a license  granted  at  the  custom 
house  to  a merchant,  authorising  him 
to  trade  from  one  English  port  to 
another  without  paving  custom.  Cunn. 
L.  I). 

Bill  or  rights.  English  law.  A 
statute  passod  in  the  reign  of  William 
and  Mary,  so  called  because  it  declared 
the  true  rights  of  British  subjects.  W. 
& M.  stat.  2,  c.  2. 

Bill  of  sale,  contracts , is  an  agree- 
ment in  writing,  under  seal,  by  which 
a man  passes  the  right  or  interest  he 
has  in  goods  and  chattels.  As  the  law 
imports  a consideration  when  an  agree- 
ment is  made  by  deed,  a bill  of  sale 
alters  the  property.  Yolv.  196;  Cro. 
Jac.  27  0 ; 6 Co.  i 8. 

2. — The  act  of  Congress  of  January 
14,  1793,  1 Story,  L.  U.  S.  276,  pro- 
vides that  when  any  ship  or  vessel 
which  shall  have  been  registered  pur- 
suant to  that  act,  or  the  act  thereby 
partially  repealed,  shall  in  whole  or  in 
part  be  sold  or  transferred  to  a citizen 
of  the  United  States,  in  every  such  sale 
or  transfer,  there  shall  be  some  instru- 
ment or  writing  in  the  nature  of  a bill 
of  sale,  which  shall  recite  at  length  the 
certificate  of  registry;  otherwise  the 
said  ship  or  vessel  shall  be  incapable 
to  be  registered  anew. 

& — In  England  a distinction  is  made 
between  a bill  of  sale  for  the  transfer 
of  a ship  at  sea,  and  one  for  the  convey- 
ance of  a ship  in  the  country,  the  former 
is  called  a grand  bill  of  sale,  the  latter, 
simply,  a bill  of  sale.  In  this  country 
there  docs  not  appear  to  be  such  a dis- 
tinction. 4 Mass.  661. 
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4. — Iu  general,  the  maritime  law  j 
requires  that  the  transfer  of  a ship  ! 
should  be  evidenced  by  a bill  of  sale, 

1 Mason,  300.  But  a contract  to  sell, 
accompanied  by  delivery  of  possession 
is  sufficient.  8 Pick.  86  ; 10  Pick.  401  ; 
10  Mass.  336;  7 John.  308.  See,  4 
Mason,  515 ; 4 John.  54 ; 10  Pet.  215  ; 

2 Hall,  1 ; 1 Wash.  C.  C.  226. 

Bill  or  bight,  English  commercial 
law.  When  a merchant  is  ignorant  of 
the  real  quantities  or  qualities  of  any 
goods  consigned  to  him,  so  that  lie  is 
unable  to  make  a perfect  entry  of  them, 
he  is  required  to  acquaint  the  collector 
or  comptroller  of  the  circumstances; 
and  such  officer  is  authorised,  upon  the 
importer  or  his  agent  making  oath  that 
ho  cannot  for  want  of  full  information, 
make  a perfect  entry,  to  receive  an  en- 
try by  bill  of  sights  for  the  packages, 
by  the  best  description  which  can  be 
given,  and  to  grant  a warrant  that  the 
same  be  landed  and  examined  by  the 
importer  in  presence  of  the  officer;  and 
within  three  days  after  the  goods  have 
been  so  landed,  the  importer  is  required 
to  make  a perfect  entry.  Sco  stat.  3 

6 4 Will.  4,  c.  52,  § 2*4. 

Bill,  sinolr,  contracts , is  a writing 
by  which  one  person  or  more,  promise 
to  another  or  others,  to  pay  him  or  them 
a sum  of  money  at  a time  therein  spe- 
cified, without  any  condition.  It  is 
usuully  under  seal. 

2. — It  diflers  from  a promissory  note 
in  this,  that  the  latter  is  always  paya- 
ble to  order ; and  from  a bond,  Ix'enuse 
that  instrument  has  always  a condition 
attached  to  it,  on  the  performance  of 
which  it  is  satisfied.  5 Com.  Dig.  194  ; 

7 Com.  Dig.  357. 

Bi ll  of  stork.  English  commercial 
law.  A license  grunted  by  custom 
house  officers  to  merchants,  to  carry 
such  stores  and  provisions  as  are  neces- 
8a ry  for  a voyage,  free  of  duty.  See 
St.it'.  * ,Y  1 will.  I.  r.  52. 

Bill,  truf..  A true  bill  is  an  in- 
dictment approved  of  by  a grand  jury. 
Vide  BUla  Vera ; True  llill. 

Bills  payablk,  comment , arc  en- 
gagements which  a merchant  has  en- 
tered into  in  writing  and  which  he  is  | 


to  pay  on  their  becoming  due.  Pard. 
n.  85. 

Rills  rkcf.ivaiilf.,  commerce , are 
promissory  notes,  bills  of  exchange, 
bonds,  and  other  evidences  or  securities 
which  a merchant  or  trader  holds,  and 
which  are  payable  to  him.  Pard.  n. 
85. 

BILLA  VERA,  practice.  When 
the  proceedings  of  the  courts  were  re- 
corded in  I/atin,  and  the  grand  jury 
found  a bill  of  indictment  to  be  sup- 
ported by  the  evidence,  they  endorsed 
on  it  billa  vera ; now  they  endorse  in 
plain  English  “ a true  bill.” 

BILLINGUIS,  a man  of  double 
tongue,  in  a legal  sense  is  the  name  of 
a jury  who  pass  in  any  case  between  a 
citizen  and  an  alien  ; a jury  de  medic- 
talc  lingua.  Cunn.  Diet.  This  kind 
of  jury  is  abolished  in  Pennsylvania, 
and  probably  in  most  of  the  United 
States. 

TO  BIND,  BINDING,  contracts. 
These  words  are  applied  to  the  con- 
tract entered  into  between  a master 
and  an  apprentice;  the  latter  is  said  to 
be  hound. 

2.  In  order  to  make  a good  binding, 
the  consent  of  the  apprentice  must  bo 
had,  together  with  that  of  his  father, 
next  friend,  or  some  one  stnnding  in 
loco  parentis.  Bac.  Ah.  Master  and 
Servant,  (A.);  8 John.  328;  2 Pen. 
077  ; 2 Yerg.  546;  1 Ashmcad,  123; 
10  Sergeant  & Rawlc,  416;  1 Mas- 
sachussetts,  172 ; 1 Vermont,  69 ; 
whether  a father  has,  by  the  common 
law,  a right  to  bind  out  his  child,  during 
his  minority  without  his  consent,  seems 
not  to  be  settled.  2 Dali.  199;  7 
Mass.  147;  1 Mason,  78;  1 Ashm. 
267.  Vide  Apprentice ; Father  ; Mo- 
ther ; Parent. 

3.  — The  words  to  bind  or  binding, 
are  also  used  to  signify  that  a thing  is 
responsible  for  an  obligation  or  en- 
gagement ; as,  the  judgment  binds  such 
an  estate.  Vide  Lien. 

To  bind,  or  to  bind  over,  crim. 
law.  The  act  by  which  a magistrate 
or  a court  hold  to  bail  a party  accused 
of  a crime  or  misdemeanor. 

2. — A person  accused  may  be  bound 
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over  to  appear  at  a court  having  juris- 
diction of  the  offence  charged,  to  an- 
swer ; or  he  may  be  bound  over  to  be 
of  good  behaviour,  (q.  v.)  or  to  keep 
the  peace.  See  Surely  of  the  Peace. 

3. — On  refusing  to  enter  into  the 
requisite  recognizance,  the  accused 
mnv  bo  committed  to  prison. 

filRRETUM  or  BIRRETUS.  A 
cap  or  coif  used  formerly  in  England, 
by  judges  and  sergeants  at  law.  Spelm. 
h.  t. ; Cunn.  Diet.  Vide  Coif. 

BIRTH,  is  the  act  of  being  wholly 
brought  into  the  world.  The  whole 
body  must  be  detached  from  that  of 
the  mother,  in  order  to  make  the  birth 
complete.  5 C.  At  I*.  329 ; S.  C.  24 
K.  C.  L.  R.  314;  6 C.  & P.  349;  S. 
C.  25  E.  C.  L.  R.  433;  5 C.  & P. 
539 ; 24  E.  C.  L.  R.  410. 

2.  — But  if  a child  be  killed  after  it 
has  wholly  come  forth  from  the  body 
of  the  mother,  but  is  still  connected 
with  her  by  means  of  the  umbilical 
cord,  it  seems  that  such  killing  will  be 
murder.  9 C.  & P.  25;  S.  C.  38  E. 
C.  L.  R.  21  ; 7 C.  & P.  814.  Vide 
articles  Prcath ; Peat  l Porn;  Gesta- 
tion; Life;  and  1 Beck’s  Med.  Jur. 
478,  etseq. ; 1 Chit.  Med.  Jur.  438; 
7 C.  & P.  814  ; 1 Curr.  At  Marsh.  050 ; 
S.  C.  4 1 E.  C.  L.  R.  352  ; 9 C.  & P.  25. 

3.  — It  seems  that  unless  the  child  be 
born  alive,  it  is  not  properly  a birth, 
but  a miscarriage.  1 Chit.  Pr.  35, 
note  [z].  But  see  Russ.  At  Ry.  C.  C. 
330. 

BISAILE,  domestic  relations.  A 
corruption  of  the  French  word  basa'in/l , 
the  father  of  the  grandfather  or  grand- 
mother. In  Latin  he  is  called  proavus. 
Inst.  3,  0,  3 ; Dig.  38, 10,  1 , 5.  Vide 
Aide. 

BISHOP.  An  ecclesiastical  officer 
who  is  the  chief  of  the  clergy  of  his 
diocese,  and  is  the  archbishop’s  assis- 
tant. Happily  for  this  country,  these 
officers  are  not  recognised  by  law. 
They  derive  ull  their  authority  from 
the  churches  over  which  they  preside. 

Bisnor’s  court,  Png.  law.  An 
ecclesiastical  court  held  in  the  cathe- 
dral of  each  diocese,  the  judge  of 
which  is  the  bishop’s  cliancellor. 


BISIIOPRICK,  ccd.  law.  The  ex- 
tent of  country  over  which  a bishop 
has  jurisdiction  ; a sec ; a diocese. 

BISSEXTILE,  is  the  day  which  is 
added  every  fourth  year  to  the  month 
of  Fcbruury,  in  order  to  rnuke  the 
year  agree  with  the  course  of.  the  sun. 
it  is  called  bissextile  because  in  the 
Roman  calendar  it  was  fixed  on  the 
sixth  day  before  the  calends  of  March, 
(which  answers  to  the  24th  day  of 
February,)  and  this  day  was  counted 
twice;  the  first  was  called  bisscxVus 
prior , and  the  other  bissextus  posterior , 
but  the  lutter  was  properly  called  bis- 
sextile or  intercalary  day.  Now'  the 
day  is  not  repeated,  but  a day,  the  29th, 
is  added  to  the  month  of  February 
every  fourth  year;  and  the  year  when 
it  is  added  is  called  leap  year.  Savig. 
Dr.  Rom.  § 192. 

BLACK  ACT,  English  law , is  an 
act  of  parliament  made  in  the  9 Geo. 
2,  which  bears  this  name,  to  punish 
certain  marauders  who  committed  greut 
outrages,  in  disguise,  and  with  black 
faces.  See  Clmrlt.  R.  160. 

Black  book  op  the  admiralty,  is 
an  ancient  book  compiled  in  the  reign 
of  Edwr.  III.  It  has  always  l>een 
deemed  of  the  highest  authority  in 
mutters  concerning  the  udmirulty.  It 
contains  the*  laws  of  Olcron,  nt  large; 
a view  of  the  crimes  and  offences  cog- 
nisable in  the  admiralty ; ordinances 
and  commentaries  on  matters  of  prize 
and  maritime  torts,  injuries  and  con- 
tracts. 2 Gall.  R.  404. 

Black  .mail.  When  rents  wero 
reserved  payable  in  work,  grain,  and 
the*  like,  they  were  called  reditus  nCgri , 
or  black  mail,  to  distinguish  them  from 
white  rents  or  blanch  farms , or  such 
as  were  paid  in  money.  Vide  Alba 
finna. 

BLANCH  FIR. VIES.  The  same  as 
w hite  rent,  (q.  v.) 

BLANK.  A space  left  in  writing 
which  ought  to  have  been  filled  up 
with  one  or  more  words  in  order  to 
make  sense.  1.  In  what  cases  the 
ambiguity  occasioned  by  blanks  may 
be  explained ; 2,  in  what  cases  it  can- 
not be  explained. 
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2.  — 1.  When  a blank  is  left  in  n 
written  agreement  which  need  not  have 
been  reduced  to  writing,  and  would 
have  been  equally  binding  whether 
written  or  unwritten,  it  is  presumed,  in 
an  action  for  the  non-performance  of 
the  contract,  parol  evidence  might  be 
admitted  to  explain  the  blank.  And 
where  a written  instrument,  which  was 
made  professedly  to  record  a fact,  is 
produced  as  evidence  of  that  fact 
which  it  purports  to  record,  and  a 
blank  appears  in  a material  part,  the 
omission  may  bo  supplied  by  other 
proof.  1 Phil.  Ev.  175;  1 Wils.  215; 
7 Verm.  R.  522;  0 Verm.  U.  411. 
Hence  u blank  left  in  an  award  lor  a 
name,  was  allowed  to  be  supplied  by 
parol  proof.  2 Dull.  I SO.  But  where 
a creditor  signs  a deed  of  composition 
leaving  the  amount  of  his  debt  in  blank, 
he  binds  himself  to  all  existing  debts. 

1 B.  & A.  101 ; S.  C.  2 Stark.  R. 
195. 

3.  — 2.  If  a blank  is  left  in  n policy 
of  insurance  for  the  name  of  the  place 
of  destination  of  a ship,  it  will  uvoid 
the  policy.  Molloy,  b.  2,  c.  7,  s.  14. 
Park,  Ins.  22.  Wcsk.  Ins.  42.  A 
paper  signed  and  sealed  in  blank,  with 
verbal  authority  to  lili  it  up,  which  is 
afterwards  done,  is  void,  unless  after- 
wards delivered  or  acknowledged  and 
adopted.  1 Yerg.  09,  149;  1 Ilill, 
207  ; 2 N.  6c  M.  125  ; 2 Brock.  04  ; 2 
Dev.  379;  1 Ilam.  308;  6 Gill  6c 
John.  250;  but  sec  contra , 17  S.  6c 
R.  438.  Lilies  ought  to  be  drawn 
wherever  there  are  blanks,  to  prevent 
anything  from  being  inserted  after- 
wards. 2 Valin’s  Comm.  151. 

4.  — When  the  filling  up  blanks 
after  the  execution  of  deeds  and  other 
writings  will  vitiate  them  or  not,  see 
3 Vin.  Abr.  208;  Moore,  547;  Cro. 
Eliz.  620;  l Vent.  185;  2 Lev.  35; 

2 Ch.  R.  187;  1 Anst.  228  ; 5 Mass. 
538  ; 4 Binn.  1 ; 9 Crunch,  28  ; Yelv. 
90  ; 2 Show.  101 ; l Saund.  PI.  6:  Ev. 
77  ; 4 H.  & A.  072;  Com.  I Jig.  Fait, 
F I ; 4 Bing.  123;  2 Hill.  Ah.  c.  25, 
§ 80  ; n.  33,  § 54  and  72  ; 1 Ohio,  R. 
308;  4 Binn.  R.  1;  0 Cowcn,  118; 
Wright,  170. 


Blank  bar,  pleading , is  the  same 
with  that  what  is  called  a common 
bar,  which  in  an  action  of  trespass,  is 
put  in  to  oblige  the  plaintiff  to  assign 
the  certain  place  where  the  trespass 
was  committed.  Cro.  Jac.  594,  pi. 
10. 

Blank  indorsement,  contract , is 
an  indorsement  which  does  not  mention 
the  name  of  the  person  in  whose  favour 
it  is  made ; it  is  usually  made  by 
writing  the  name  of  the  indorser  on 
the  back  of  the  bill.  Chit.  Bills,  170. 

BLASPHEMY,  crim.  law , is  to 
attribute  to  God  that  which  is  contrary 
to  his  nature,  and  docs  not  belong  to 
him,  and  to  deny  what  does ; or  it  is  a 
false  reflection  uttered  witli  a malicious 
design  of  reviling  God.  Elym’s  Pref. 
to  Vol.  8,  St.  Tr. 

2.  — This  oUence  has  been  enlarged 
in  Pennsylvania,  and  perhaps  most  of 
the  states  by  statutory  provision.  Vide 
Christianity  i 11  Serg.  6c  Rawle,  394. 
In  England  all  blasphemies  against 
God,  the  Christian  religion,  the  holy 
Scriptures,  and  malicious  revilings  of 
the  established  church,  are  punishable 
by  indictment ; 1 East,  P.  C.  3 ; 1 
Russ,  on  Cr.  217. 

3.  — In  France  before  the  25th  of 
September,  1791,  it  was  a blasphemy 
also  to  speak  against  the  holy  virgin 
and  the  saints,  to  deny  one’s  faith,  to 
speak  with  impiety  of  holy  things,  and 
to  swear  by  things  sacred.  Merl.  Rep. 
h.  t.  The  law  relating  to  blasphemy 
in  that  country  was  totally  repealed  by 
the  code  of  25th  of  September,  1791, 
and  its  present  penal  code,  art.  202, 
enacts  that  any  jjerson  who,  by  words 
or  gestures,  shall  commit  any  outrage 
uj>on  objects  of  public  worship,  in  the 
places  designed  or  actually  employed, 
for  the  |x;rformancc  of  its  rites,  or 
shall  assault  or  insult  ministers  of  such 
worship  in  the  exercise  of  their 
functions,  shall  f»c  fined  from  sixteen 
to  live  hundred  francs,  and  be  impris- 
oned for  a period  not  less  than  fifteen 
duys  nor  more  than  six  months. 

4.  — The  civil  law  forl>url  the  crime 
of  bhisphemy,  such,  for  example,  as  to 
swear  by  the  hair  or  the  head  of  God ; 
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and  it  punished  its  violation  with  death.  ] 
Si  ctiim  contra  homines  fact®  blas- 
phemiac  impunitce  non  relinquuntur ; 
viulto  magis  qui  ipsum  Drum  lias- 
phemant , cligni  sunt  supplicia  susti- 
ncre.  Nov.  77,  eh.  1,  § 1. 

5. — In  Spain  it  is  blasphemy  not 
only  to  speak  against  God  and  his 
government,  but  to  utter  injuries  against 
the  Virgin  Mary  and  the  saints,  Scncn 
Villanova  Y Manes,  Materia  Criminal, 
lo reuse,  Observ.  11,  cap.  3,  n.  1. 

BLIND,  one  who  is  deprived  of  the 
faculty  of  seeing. 

2. — Persons  who  are  blind  may 
enter  into  contracts  and  make  wills 
like  others.  Garth*  53;  Barn.  19, 
23  ; 3 Leigh,  R.  32.  When  an  attest- 
ing witness  becomes  blind,  his  hand- 
writing may  be  proved  as  if  he  were 
dead.  1 Stark.  Ev.  341.  But  before 
proving  his  handwriting  the  witness 
must  be  produced,  if  within  the  juris- 
diction of  the  court,  and  examined. 
Ld.  Rnym.  734;  1 M.  & Rob.  258; 
2 M.  & Rob.  2G2. 

BLOCKADE,  international  law,  is 
an  interception  by  one  belligerent  of 
communication,  by  any  persons  what- 
ever, with  a place  occupied  by  another. 

2.  — It  will  l>e  proper  here  to  con- 
sider, 1,  by  what  authority  the  block- 
ade must  l)C  established;  2,  what  will 
he  considered  a sufficient  blockade ; 3, 
the  consequences  of  a violation  of  the 
blockade. 

3.  — 1.  Natural  sovereignty  confers 
the  right  of  declaring  war,  and  the  right 
which  nations  at  war  have  of  destroy- 
ing or  capturing  each  other’s  citizens, 
subjects  or  goods,  imposes  on  neutral 
nations  the  obligation  not  to  interfere 
with  the  exercise  of  this  right  within 
the  rules  proscribed  by  the  law  of 
nations.  A declaration  of  a siege  or 
blockade  is  an  act  of  sovereignty,  1 
Rob.  Rep.  146;  but  a direct  declaration 
by  the  soverign  authority  of  the  besieg- 
ing  belligerent  is  not  always  requisite ; 
particularly  when  the  blockade  is  on  a 
distant  station,  for  its  officers  may 
have  power,  either  expressly  or  by 
implication,  to  institute  such  siege  or 
blockade.  6 Rob.  R.  307. 


4. — 2.  To  l>e  sufficient,  the  block- 
| ademust  be  effective,  and  made  known. 
1 By  the  convention  of  the  Baltic  powers 
of  1780,  and  again  in  1801,  and  by 
the  ordinance  of  Congress  of  1781,  it 
is  required  there  should  be  a number 
of  vessels  stationed  near  enough  to 
the  port  to  make  the  entry  apparently 
dangerous.  The  government  of  the 
United  States  have  uniformly  insisted, 
that  the  blockade  should  be  effective 
by  the  presence  of  a competent  force, 
stationed  and  present,  at  or  near  the 
entrance  of  tho  port ; 1 Kent,  Com. 
145,  and  the  authorities  by  him  cited; 
and  see  1 Rob.  R.  80 ; 4 Rob.  R.  66 ; 

1 Acton’s  R.  64, 5 ; and  Lord  Erskine’s 
speech,  8th  March,  1808,  on  the 
orders  in  council,  10  Cobbet’s  Pari. 
Debates,  949,  950.  But  “ it  is  not  an 
accidental  absence  of  the  blockading 
force,  nor  the  circumstance  of  being 
blown  off  by  wind,  (if  the  suspension 
and  the  reason  of  tho  suspension  arc 
known,)  that  will  be  sufficient  in  law 
to  remove  a blockade.”  But  negli- 
gence or  remissness  on  the  part  of  the 
cruizers  stationed  to  maintain  the 
blockade,  may  excuse  |>ersons,  under 
circumstances,  for  violating  the  block- 
ade. 3 Rob.  R.  156;  1 Acton’s  R.  59. 
To  involve  a neutral  in  the  consequen- 
ces of  violating  a blockade,  it  is  indis- 
pensable he  should  have  due  notice  of 
it : this  information  may  be  communi- 
cated to  him  in  two  ways  ; cither  actu- 
ally, by  a formal  notice  from  the 
blockading  power,  or  constructively 
by  notice  to  iiis  government,  or  by  tho 
notoriety  of  the  fact.  6 Rob.  R.  367; 

2 Rob.  R.  110;  lb.  Ill, note;  lb.  128; 
1 Acton’s  R.  61. 

4. — 3.  In  considering  the  conse- 
quences of  the  violation  of  a blockade, 
it  will  be  proper  to  take  a view  of  what 
will  amount  to  such  a violation,  and, 
then,  of  its  effects.  As  all  criminal 
acts  require  an  intention  to  commit 
them,  the  party  must  intend  to  violate 
the  blockade,  or  his  acts  will  be  per- 
fectly innocent ; but  this  intention  will 
be  judged  of  by  the  circumstances. 
This  violation  may  be,  either,  by  going 
into  the  place  blockaded,  or  by  coming 


out  of  it  with  a cargo  laden  after  the 
commencement  of  the  blockade  ; and 
by  placing  himself  so  near  a blockaded 
port  as  to  be  in  a condition  to  slip  in 
without  observation,  is  a violation  of 
the  blockade,  and  raises  the  presump- 
tion of  a criminal  intent.  6 Rob.  R. 
30,  101,  182  ; 7 John.  U.  47;  1 Edw. 
R.  202 ; 4 Crunch,  185,  The  sailing 
for  a blockaded  port,  knowing  it  to  be 
blockaded,  is,  it  seems,  such  an  act  us 
to  charge  the  party  with  a breach  of 
the  blockade.  5 Crunch,  335 ; 9 
Crunch,  440,  440  ; 1 Kent,  Coin.  150. 
When  the  ship  lias  contracted  guilt  by 
a breach  of  the  blockade,  she  may  be 
taken  at  any  time  before  the  end  of 
her  voyage,  but  the  penalty  truvcls  no 
further  than  the  end  of  her  return 
voyage.  2 Rob.  R.  128 ; 3 Rob.  R. 
147.  When  taken,  the  ship  is  con- 
fiscated, and  the  cargo  is  always, 
prima  facie , implicated  in  the  guilt 
of  the  owner  or  master  of  the  ship ; 
and  the  burden  of  rebutting  the  pre- 
sumption that  the  vessel  was  going 
in  tor  the  benefit  of  the  cargo,  and 
with  the  direction  of  the  owners,  rests 
with  them.  1 Rob.  R.  67,  130;  3 
Rob.  R.  173;  4 Rob.  R.  93;  1 Edw. 
R.  39.  Vide,  generally,  2 Bro.  Civ. 
& Adm.  Law,  314  ; Chit.  Comm.  Law, 
Index,  h.  t.;  Chit.  Law  of  Nations, 
128  to  147  ; 1 Kent's  Com.  143  to 
151  ; Marsh.  Ins.  Index,  h.  t.;  Dane’s 
Ab.  Index,  h.  t ; Mann.  Comm.  B.  3, 
c.  9. 

BLOOD,  kindred , a red  fluid  flow- 
ing through  the  veins  and  arteries  of 
men  and  most  animals.  It  is  taken  in 
law  figuratively  for  stock  or  family.  1 
Roj>er  on  Log.  103  ; 1 Supp.  to  Vcs. 
jr.  365.  In  a more  extended  sense  it 
means  kindred  generally.  Buc.  Max. 
Reg.  18, 

2.  Blood  is  cither  whole  blood , when 
the  purties  are  related  through  both 
the  futher  and  mother,  or  half  blood 
(q.  v.)  when  they  are  related  only 
through  one  of  them.  5 Wharton,  R. 
All. 

BLOTTER,  mcr.  law.  A book 
among  merchants  in  which  entries  of 
sales,  &c.  are  first  made. 


2. — This  book,  containing  the  origi- 
nal entries,  is  received  in  evidence, 
when  supported  by  the  oaths  or  affir- 
mations of  those  who  keep  it.  Sue 
Original  entnj. 

BOARD.  This  word  is  used  to 
designate  all  the  magistrates,  or  all 
the  managers  or  directors  of  any  insti- 
tution ; as,  the  board  of  aldermen ; 
the  board  of  directors  of  the  Bank  of 
North  America.  The  majority  of  the 
U»ard  have  in  general  the  power  to 
perform  the  acts  of  the  whole  board, 
but  sometimes  they  are  restrained  by 
their  charters,  and  it  requires  a greater 
number  to  perform  certain  acts. 

BOARD  OF  CIVIL  AUTHORITY. 
A term  used  in  Vermont.  This  board 
is  composed  of  the  selectmen  and 
justices  of  the  peace  of  their  respective 
towns.  They  are  authorised  to  abate 
taxes,  and  the  like. 

BOCKLAND,  Eng.  law , the  name 
of  an  ancient  allodial  tenure,  which 
was  exempt  from  feudal  services.  Buc. 
Ab.  Gavelkind,  A. 

BODY.  A person. 

2. — In  practice,  when  the  sheriir  re- 
turns ccpi  corpus  to  a capias,  the  plain- 
tifl  may  obtain  a rule,  before  special  bail 
has  been  entered,  to  bring  in  the  body  ; 
and  this  must  be  done  either  by  com- 
mitting the  defendant  or  entering  spe- 
cial bail.  See  Dead  Body. 

BODY  POLITIC,  government , cor - 
jx/ratirnis , when  applied  to  the  govern- 
ment, this  phrase  signifies  the  stale, 
when  it  is  passive ; sovereign , when  it 
is  active ; power  when  compared  to  its 
equal. 

2- — As  to  the  persons  who  compose 
the  body  politic  or  associate  themselves, 
they  take  collectively  the  name  o (pco- 
]dc,  or  nation ; and  individually  they 
arc  citizens,  when  considered  in  rela- 
tion to  their  political  rights,  and  subjects 
as  being  submitted  to  the  laws  of  the 
state. 

8. — When  it  refers  to  corporations 
the  term  holy  jxditic  means  that  the 
members  of  such  corporations  shall  be 
considered  ns  an  artificial  person. 

BOILARY.  A term  us' 1 |.»  denote 
the  water  w hich  arises  from  a suit  well, 
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belonging  to  one  who  lias  no  right  to 
the  soil.  Ejectment  may  he  maintained 
for  it.  2 Hill.  Ab.c.  14,  § 5 ; Co.  Litt. 
4 h. 

BONA,  goods  and  chattels.  In  the 
Roman  law,  it  signifies  every  kind  of 
property,  real,  personal  and  mixed,  hut 
cliielly  it  applied  to  real  estates,  chat- 
tels being  cliielly  distinguished  by  the 
words  effects,  movables,  dec.  Bona 
were,  however,  divided  into  bona  mo- 
bilia , and  bona  immobilia . It  is  taken 
in  the  civil  law  in  nearly  the  same 
sense  that  biens  (q.  v.)  means  in  the 
French  law. 

Bona  fide,  in  good  faith. 

2. — The  law  requires  all  persons  in 
their  transactions  to  act  with  good 
faith ; and  a contract  whero  the  parties 
have  not  acted  bona  fide  is  void  at  the 
pleasure  of  the  innocent  party.  8 
John.  R.  440;  12  John.  R.  320;  2 
2 John.  Ch.  R.  35.  Good  faith  at  the 
time  of  the  contract  and  fraudulent 
acts  subsequently  to  it,  will  not  vitiate 
it,  but  such  subsequent  acts  of  fraud 
raise  a presumption,  and  become  a 
means  of  proof,  of  a want  of  good 
faith  at  the  time.  Vide  Rob,  Fraud. 
Conv.  33,  34;  Inst.  2,  0;  Dig.  41,  3, 
10  and  44;  lb.  41,  1,  48;  Code,  7, 
31;  0 Co.  11;  Wingate’s  Maxims, 
max.  37  ; Lane,  47  ; Plow'd.  473 ; 0 
Pick.  R.  265;  12  Pick.  R.  545;  8 
Conn.  R.  330;  10  Conn.  R.  30;  3 
Watts,  R.  25 ; 5 Wend.  R.  20,  560. 

Bona  oestura.  Good  behaviour. 

Bona  notahilia,  Engl.  ecclesiastical 
law , notable  goods.  When  a person 
dies  having  at  the  time  of  his  death 
goods  in  any  other  diocese,  besides  the 
goods  in  the  diocese  where  he  dies, 
amounting  to  the  value  of  live  pounds 
in  the  whole,  ho  is  said  to  have  bona 
notahilia  ; in  which  case  proof  of  his 
will,  or  granting  letters  of  administra- 
tion belongs  to  the  archbishop  of  the 
province,  i Roll.  Ab.  908;  Toll.  Ex. 
51 ; Williams  on  Ex.  Index,  h.  t. 

Bona  pehitcra,  perishable  goods. 

2. — An  executor,  administrator  or 
trustee,  is  bound  to  use  due  diligence 
in  disposing  of  perishable  goods,  such  as 
fattened  cattle,  grain,  fruit,  or  any  other 


article  which  may  be  worse  for  keepi  ng. 
Bac.  Ab.  Executors,  &c.  (D);  11  Vin. 
Ab.  102  ; 1 Roll.  Ab.  910  ; 5 Co.  9; 
Cro.  Eliz.  518;  Godb.  104;  3 Munf. 
R.  288  ; 1 Beat.  R.  5,  14  ; Dane’s  Ab. 
Index,  h.  t. 

3. — In  Pennsylvania,  when  goods 
are  attached,  they  may  be  sold  by 
order  of  court,  when  they  are  of  a 
perishable  nature.  Vide  Wesk.  on 
Ins.  390;  Serg.  on  Attachm.  Index. 

Bona  vacantia.  Goods  to  w hich 
no  one  claims  a property,  as,  ship- 
w'recks,  treasure  trove,  &c. ; vacant 
goods. 

Bona  w aviate.  Goods  waived  or 
throw'll  away  by  a thief  in  his  flight 
for  fear  of  being  apprehended. 

BOND,  contract.  An  obligation  or 
bond  is  a deed  w'hercby  the  obligor 
obliges  himself,  his  heirs,  executors 
and  administrators,  to  pay  a certain 
sum  of  money  to  another  nt  a day  ap- 
pointed.  But  see  2 Shcpl.  185.  If 
this  be  all,  the  bond  is  called  n single 
one,  si in  p/ex  o/j/igatio;  but  them  is 
generally  a condition  added,  and  if  the 
obligor  does  some  particular  act  the 
obligation  shall  be  void,  or  else  shall 
remain  in  full  force.  2 Bl.  Com.  340. 
The  word  bond  ex  vi  termini  imports 
a scaled  instrument.  2 S.  & R.  502  ; 
1 Bald.  R.  129;  2 Porter,  R.  19;  1 
Blackf.  R.  241;  Harp.  R.  434;  6 
Verm.  R.  40.  See  Condition;  In - 
terest  of  money ; Venidty,  It  is  pro- 
posed to  consider,  1 . Of  the  form  of 
a bond,  namely,  the  words  by  which  it 
may  lx*  made ; the  ceremonies  required. 
2.  The  condition.  3.  Of  the  perform- 
ance or  discharge. 

2. — I.  1.  There  must  be  parties  to 
a bond,  an  obligor  and  obligee;  no 
particular  set  of  words  arc  essential  to 
create  an  obligation,  but  any  words 
which  declare  the  intention  of  the  par- 
ties, and  denote  that  one  is  bound  to 
the  other,  will  be  sufficient,  provided 
the  ceremonies  mentioned  below  have 
been  observed.  Shop.  Touch.  367,  8; 
Bac.  Abr.  Obligations,  B ; Com.  Dig. 
Obligations,  B.  1. 

3- — It  must  bo  in  writing,  on 
paper  or  parchment,  and  if  it  be  made 
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on  other  materials  it  is  void.  Bae. 
Abr.  Obligations,  A. 

4.  — 3.  It  must  be  sealed,  though  it 
is  not  necessary  that  it  should  be  men- 
tioned in  the  writing  that  it  is  sealed. 
As  to  what  is  a sufficient  sealing,  sec 
the  above  case,  and  the  word,  Seal. 

5.  — 4.  It  must  be  delivered  by  the 
party  whose  bond  it  is,  to  the  other. 
Bac.  Abr.  Obligations,  C.  But  the  de- 
livery and  acceptance  may  be  by  at- 
torney. The  date  is  not  considered  of 
the  substance  of  a deed,  and  therefore 
a bond  which  either  has  no  date  or  an 
impossible  one  is  still  good,  provided 
the  real  day  of  its  being  dated  or  given, 
that  is,  delivered,  cun  be  proved.  2 Bl. 
Comm.  304 ; Com.  Dig.  Fait,  B.  3 ; 3 
Cull,  309.  Sec  Date. 

6.  — II.  The  condition  is  either  for 
the  payment  of  money,  or  for  the  per- 
formance of  something  else.  In  the 
latter  case,  if  the  condition  be  against 
some  rule  of  law  merely,  positively  im- 
possible at  the  time  of  making  it,  un- 
certain or  insensible,  the  condition 
alone  is  void,  and  the  bond  shull  stand 
single  and  unconditional,  for  it  is  the 
folly  of  the  obligor  to  enter  into  such 
an  obligation  from  which  he?  can  never 
be  released.  If  it  be  to  do  a thing 
malum  in  sc,  the  obligation  itself  is 
void,  the  whole  contract  being  unlaw- 
ful. 2 Bl.  Com.  340 ; Bac.  Abr.  Con- 
ditions, K.  L ; Com.  Dig.  Conditions, 
D 1,  I)  2,  D 3,  D 7,  D 8. 

7.  — III.  1.  When,  by  the  condition 
of  an  obligation,  the  act  to  be  done  to 
the  obligee,  is  of  its  own  nature  transi- 
tory, ns  payment  of  money,  delivery 
of  charters,  or  the  like,  and  no  time  is 
limited,  it  ought  to  be  performed  iu  con- 
venient time.  0 Co.  31 ; Co.  Lit.  208; 
Roll.  Abr.  430. 

8.  — 2.  A payment  before  the  day  is 
good.  Co.  Lit.  212,  a;  or  before  ac- 
tion brought,  10  Mass.  419;  11  Muss. 
217. 

9.  — 3.  If  the  condition  be  to  do  a 
thing  within  a certain  time,  it  may  be 
performed  the  last  day  of  the  time  ap- 
pointed. Bar.  Abr.  Conditions,  P 3. 

19. — 4.  If  the  condition  be  to  do  an 
act,  without  limiting  any  time,  he  who 

Voi.  i. — 26 


has  the  benefit  may  do  it  at  what  time 
he  pleases.  Com.  Dig.  Conditions, 
G 3. 

11.  — 5.  When  the  place  where  the 
| act  to  bo  performed  is  agreed  upon, 

the  party  who  is  to  perforin  it  is  not 
| obliged  to  seek  the  opposite  party  elsc- 
1 where ; nor  is  he  to  whom  it  is  to  be 
performed  bound  to  accept  of  the  per- 
formance in  another  place.  Roll.  445, 
446  ; Com.  Dig.  Conditions,  G 9 ; Bac. 
Abr.  Abr.  Conditions,  P 4.  See  Per* 
formancc. 

12.  — 6.  For  what  amounts  to  a 
breach  of  a condition  in  a bond,  see 
Bac.  Abr.  Conditions,  O;  Com.  Dig. 
Conditions,  M ; and  this  Diet.  tit. 

Breach. 

Bond  tenant,  Eng.  law.  Copy- 
holders and  customary  tenants  are 
sometimes  so  called.  Culth.  on  Copyh. 
51,  54. 

BONDAGE.  Slavery. 

BONIS  NON  AMOVENDIS.  The 

name  of  a writ  addressed  to  the  sheriff*, 
when  a writ  of  error  has  been  brought, 
commanding  that  the  person  against 
whom  judgment  has  been  obtained,  be 
not  suffered  to  remove  his  goods  till  the 
error  be  tried  and  determined.  Reg. 
Orig.  131. 

BONO  ET  MALO.  The  name  of 
a special  writ  of  gaol  delivery,  which 
formerly  issued  of  course  lor  each 
particular  prisoner.  4 BL  Coro.  270. 

BONUS,  contracts.  A premium 
paid  to  a grantor  or  vender,  us,  the 
bank  paid  a bonus  to  the  state  for  its 
charter ; a consideration,  given  for  what 
is  received. 

BOOK.  It  is  a work  of  the  mind, 
written  or  printed,  so  large  in  extent 
as  to  form  a volume. 

2. — The  copy-right  (q.  v.),  or  ex- 
clusive right  to  print  and  publish  a book, 
may  be  secured  to  tin;  author  or  his 
assigns  for  the  term  of  twenty-eight 
years ; and  if  the  author  be  living,  and 
u citizen  of  the  United  States,  or 
resident  therein,  the  same  right  shall 
be  continued  to  him  for  the  further 
term  of  fourteen  years,  by  complying 
with  the  conditions  of  the  act  of  Con- 
gress ; one  of  which  is,  that  he  shall 
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within  three  months  after  publication, 
deliver,  or  cause  to  be  delivered,  a copy 
of  the  same  to  the  clerk  of  the  said 
district.  Act  of  February  3,  1831. 
4 Sharsw.  cont.  of  Story’s  L.  U.  S. 
2228. 

Book-land,  Eng.  laic , was  land, 
also  called  clmrtcr-lund,  which  was  held 
by  deed  under  certain  rents  and  lee 
services,  and  differed  in  nothing  from 
free  socage  land.  2 111.  Com.  90. 

BOOKS,  commerce , accounts.  Mer- 
chants, traders  and  other  persons,  who 
are  desirous  of  understanding  their 
affairs,  and  of  explaining  them  when 
necessary,  keep,  1,  a day  book;  2,  a 
journal;  3,  a ledger;  4,  a letter  book; 
5,  an  invoice  book ; 0,  a cash  book ; 
7,  a bill  book ; 8,  a bank  book ; 9,  a 
check  book.  The  reader  is  referred  to 
these  several  articles.  Commercial  books 
arc  kept  by  single  or  by  double  entry. 

BOOTY,  war,  is  the  capture  of 
personal  property  by  a public  enemy 
on  land,  in  contradistinction  to  prize, 
which  is  a capture  of  such  property 
by  such  an  enemy  on  the  sea. 

2.  — After  booty  has  been  in  com- 
plete possession  of  the  enemy  for 
twenty-four  hours,  it  becomes  abso- 
lutely his,  without  any  right  of  post- 
liminy in  favour  of  the  original  owner, 
particularly  when  it  has  passed,  bona 
Ji'lc , into  the  hands  of  a neutral.  1 
Kent,  Com.  110. 

3.  — The  right  to  the  booty,  Pothier 
says,  belongs  to  the  sovereign,  but 
sometimes  the  right  of  the  sovereign 
or  the  public  is  transferred  to  the 
soldiers  to  encourage  them.  Tr.  du 
Droit  do  Propriete,  part  1,  c.  2,  art.  1,  j 
§ 2 ; Burl.  Nat.  ami  Pol.  Law,  vol.  ii.  I 
part  4,  e.  7,  n.  12. 

BOROUGH,  an  incorporated  town  ; 
so  called  in  the  charter;  it  is  less  than 
n city.  1 Mann.  & Gran.  1 ; 39  E. 
C.  L.  R.  823. 

BOROUGH  ENGLISH,  Eng.  taw. 
This,  as  the  name  imports,  relates  ex- 
clusively to  the  English  law. 

2. — It  is  a custom  in  many  ancient 
boroughs,  by  which  the  youngest  son 
succeeds  to  the  burgage  tenement  on 
the  death  of  the  father.  2 Bl.  Com.  83. 


3. — In  some  parts  of  France,  there 
was  a custom  by  which  the  youngest 
son  was  entitled  to  an  advantage  over 
the  other  children  in  the  estate  of  their 
father.  Merl.  Rep.  mot  Maincte. 

BORROWER,  contracts , is  he  to 
whom  a thing  is  lent  at  his  request. 

2.  — The  contract  of  loan  confers 
rights  and  imposes  duties  on  the  bor- 
rower. 

1.  In  general,  he  has  the  right  to 
use  the  thing  borrowed,  during  the 
time  and  for  the  purpose  intended  be- 
tween the  parties ; the  right  of  using 
the  thing  bailed,  is  strictly  confined  to 
the  use,  expressed  or  implied,  in  the 
particular  transaction,  and  by  any 
excess,  the  borrower  will  make  himscif 
responsible.  Jones’s  Bailment,  58 ; 5 
Mass.  R.  101;  Cro.  Jnc.  244;  2 Ld. 
Raym.  909;  Ayl.  Pand.  B.  4,  t.  10, 
p.  517  ; Domat,  B.  1,  t.  5,  § 2,  n.  10, 
11,  12;  Dig.  13,  0,  18;  Poth.  Pret  a 
Usage,  ch.  2,  § 1 , n.  22  ; 2 Bulat,  306; 
Ersk.  Pr.  Laws  of  Scotl.  B.  3,  t.  1, 
§ 9 ; 1 Const.  Ren.  So.  Car.  121 ; 
Bracton,  Lib.  3,  ch.  2,  § 1,  p.  99. 
The  loan  is  considered  strictly  per- 
sonal. unless  from  other  circumstances 
a diffi-rent  intention  may  Ik*  presum- 
ed. 1 Mod.  Rep.  210;  S.  C.  3 Salk. 
271. 

3.  — 2.  The  borrower  is  liound  to 
take  extraordinary  care  of  the  thing 
borrowed ; to  use  it  according  to  the* 
intention  of  the  lender  ; to  restore  it  in 
proper  time ; to  restore  it  in  a proper 
condition.  Of  these  in  their  order. 

4.  — 1.  The  loan  being  gratuitous, 
the  borrower  is  bound  to  extraordinary 
diligence,  and  is  responsible  for  slight 
neglect  in  relation  to  the  thing  loaned. 
2 Ld.  Raym.  909,  910;  Jones  on 
Baibn.  05  ; 1 Dane’s  Abr.  ch.  17,  art. 
12;  Dig.  44,  7,  1,  4;  Poth.  Pret.  d 
Usage,  ch.  2,  § 2,  art.  21,  n.  48. 

5.  — 2.  The  use  is  to  be  according 
to  the  condition  of  the  loan;  if  there 
is  any  excess  in  the  nature,  time, 
manner,  or  quantity  of  the  use,  beyond 
what  may  be  inferred  to  be  within  the 
intention  of  the  parties,  the  borrower 
M ill  be  responsible,  not  only  for  any 
damages  occasioned  by  the  excess,  but 
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even  for  losses  by  accidents,  which 
could  not  be  foreseen  or  guarded 
against.  2 Ld.  Raym.  909 ; Jones  on 
Bailm.  68,  69. 

G. — 3.  The  borrower  is  bound  to 
make  a return  of  the  thing  loaned,  at 
the  time,  in  the  place,  and  in  the 
manner  contemplated  by  the  contract. 
Domat,  Liv.  1,  t.  5,  § 1,  n.  11 ; Dig. 
13,  6,  5,  17.  If  the  borrower  does 
not  return  the  thing  at  the  proper  time, 
he  is  deemed  to  Ik*  in  default,  and  is 
generally  responsible  for  all  injuries, 
even  for  accidents.  Jones  on  Bailm. 
70;  Pothier,  Piet,  a Usage,  ch.  2,  § 3, 
art.  2,  u.  60 ; Civil  Code  of  Louis,  art. 
2870;  Code  Civil,  art.  1881;  Ersk. 
Inst.  B.  3,  t.  1 , § 22 ; Krsk.  Pr.  Laws 
of  Scotl.  B.  3,  t.  1,  § 9. 

7. — 4.  As  to  the  condition  in  which 
the  thing  is  to  be  restored.  The  bor- 
rower not  being  liable  for  any  loss  or 
deterioration  of  the  thing,  unless  caused 
by  his  own  neglect  of  duty,  it  follows, 
that  it  is  sufficient  if  he  returns  it  in 
the  proper  manner,  and  at  the  proper 
time,  however  much  it  may  be  de- 
teriorated from  accidental  or  other 
causes,  not  connected  with  any  such 
neglect.  Story  on  Bailm.  ch.  4,  § 2G8. 
See  generally,  Story  on  Bailm.  ch.  4 ; 
Poth.  Pret  a Usage ; 2 Kent,  Com. 
446-449;  Vin  Abr.  Bailment,  B G; 
Bac.  Abr.  Bailment;  Civil  Code  of 
Louis,  art.  28G9-2870.  Vide  Lciuler. 

BOSCAGE,  Eng.  Laic , is  that  food 
which  wood  and  trees  yield  to  cattle. 

BOTH,  contracts , a recompense, 
satisfaction,  amends,  profit  or  advan- 
tage : hence  came  the  word  man-bote , 
denoting  a compensation  for  a man 
slain ; housc-bote,  cart-bote,  plough- 
bote,  signify  that  a tenant  is  privileged 
to  cut  wood  for  these  uses.  2 Bl.  Com. 
35 ; Woodf.  L.  & T.  232. 

BOTELESS,  or  bootless,  without 
recompense,  reward  or  satisfaction 
made  ; unprofitable  or  without  success. 

BOTTOMRY,  maritime  laic,  is  a 
contract  in  nature  of  a mortgage  of  a 
ship,  on  which  the  owner  liorrows 
money  to  enable  him  to  fit  out  the  ship, 
or  to  purchase  a cargo  for  a voyage 
proposed ; and  he  pledges  the  keel  or 


bottom  of  the  ship,  pars  pro  toto , ns  a 
security  for  the  repayment;  and  it  is 
stipulated  that  if  the  ship  should  be 
lost  in  the  course  of  the  voyage,  by 
any  of  the  perils  enumerated  in  the 
contract,  the  lender  ulso  shall  lose  his 
money ; but  if  the  ship  should  arrive 
in  safety,  then  he  shall  receive  back 
his  principal,  and  also  the  interest 
agreed  upon,  which  is  generally  called 
marine  interest,  however  this  may  ex- 
ceed the  legal  rate  of  interest.  Not 
only  the  ship  and  tackle  if  they  arrive 
safe,  but  ulso  the  person  of  the  bor- 
rower is  liable  for  the  money  lent  and 
the  marine  interest.  See  2 Bl.  Com. 
458  ; Marsh.  Ins.  B.  2,  c.  I ; Ord. 
Louis  XIV.  B.  3,  tit.  5 ; Laws  of 
Wisbuy,  art.  45;  Code  de  Com.  B. 
2,  tit.  9. 

2.  — The  contract  of  liottomry  should 
specify  the  principal  lent,  and  the  rate 
of  marine  interest  agreed  upon ; the 
subject  on  which  the  loan  is  effected ; 
the  names  of  the  vessel  and  of  the  mas- 
ter ; those  of  the  lender  and  liorrower ; 
whether  the  loan  be  for  an  entire  voy- 
age ; for  what  voyage ; and  for  w hat 
space  of  time ; anil  the  period  of  re- 
payment. Code  de  Com.  art.  311; 
Marsh*  Ins.  B.  2. 

3.  — Bottomry  differs  materially  from 
a simple  loan.  In  a loan,  the  money 
is  at  the  risk  of  the  borrower,  and 
must  bo  paid  at  all  events.  But  in 
bottomry,  the  money  is  at  the  risk  of 
the  lender  during  the  voyage.  Upon 
a loun  only  legal  interest  can  be  re- 
ceived; but  upon  bottomry,  any  interest 
may  bo  legally  reserved  which  the 
parties  agree  upon. 

See  generally  Mete.  & Perk.  Dig.  h. 
t. ; Marsh.  Inst.  B.  2 ; Bac.  Abr.  Mer- 
chant, K;  Com.  Dig.  Merchant,  E 4 ; 
3 Mass.  443  ; 8 Mass.  340 ; 4 Binn. 
244  ; 4 Crunch,  328  ; 3 John.  U.  352  ; 
2 Johns.  Cas.  250 ; 1 Binn.  405  ; 8 
Crunch,  418;  1 Wheat.  9G ; 2 Dali. 
194.  See  also  this  Diet.  tit.  Rcsjxm- 
dentin;  Vin.  Abr.  Bottomry  Bonds. 

BOUGHT  NOTE,  contracts,  is  an 
instrument  in  w riting,  given  by  a bro- 
ker to  the  seller  of  merchandize,  in 
which  is  stated  that  the  goods  therein 
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mentioned  have  been  sold  for  him. 
There  appears,  however,  some  confu- 
sion in  the  books,  on  the  subject  of 
these  notes,  sometimes  they  arc  called 
solrl  7iot.es,  2 B.  & Aid.  144  ; Blnckb. 
on  Sales,  89. 

2. — This  note  is  signet!  in  the  bro- 
ker's name,  ns  agent  of  the  buyer  and 
seller  ; and,  if  he  has  not  exceeded  his 
authority,  the  parties  are  thereby  re- 
spectively bound.  1 Bell's  Com.  (5th 
cd.)  435;  Holt’s  C.  170;  Storv  on 
Agency,  § 28;  9 B.  A Cr.  78;  17  E. 
C.  L.  R.  335  ; 5 B.  & Ad.  521  ; 1 N. 
H.  252;  1 Moo.  A R.  308  ; Moo.  A 
M.  43 ; 22  E.  C.  L.  R.  213  ; 2 M.  A 
W.  440 ; Moo.  A M.  43 ; 6 A.  A E. 
480;  33  E.  C.  L.  R.  122;  10  East, 
02  ; Gow,  R.  74  ; 1 Camp.  R.  365  ; 4 
Taunt.  209 ; 7 Ves.  205.  Vide  Sold 
Note. 

BOUND  BAILIFF.  Sheriff's  offi- 
cers, who  serve  writs  and  make  ar- 
rests ; they  are  so  called  because  they 
arc  bound  to  the  sheriff  for  the  due  ex- 
ecution of  their  office. 

BOUNDARY,  estates.  By  this  term 
is  understood,  in  general,  every  sepa- 
ration natural  or  artificial,  which  mnrks 
the  confines  or  line  of  division  of  two 
contiguous  estates.  3 Toull.  n.  171. 

2.  — Boundary  also  signifies  stones 
or  other  materials  inserted  in  the  earth 
on  the  confines  of  two  estates. 

3.  — Boundaries  are  either  natural  or 
artificial.  A river  or  other  stream  is 
a natural  ljoundary,  and  in  that  case 
the  centre  of  the  stream  is  the  line;  20 
John.  R.  91 ; 12  John.  R.  252 ; 1 
Rand.  R.  417;  1 Hnlst.  R.  1 ; 2 N. 
II.  Rep.  369;  0 Co  wen,  R.  579;  4 
Pick.  268 ; 3 Randolph's  R.  33 ; 4 
Mason’s  R.  349-397. 

4.  — An  artificial  boundary  is  one 
made  by  man. 

5.  — The  description  of  land,  in  a 
deed,  by  specific  boundaries,  is  conclu- 
sive as  to  the  quantity ; and  if  the 
quantity  be  expressed  as  a part  of  the 
description,  it  will  Ik?  inoperative,  and  I 
it  is  immaterial  whether  the  quantity 
contained  within  the  specific  bounda- 
ries, l>c  greater  or  less  than  that  ex- 
oressed.  5 Mass.  357  ; 1 Caines’s  R. 


493;  2 John.  R.  27  ; 15  John.  471  ; 
17  John.  R.  146;  Id.  29;  6 Oranch, 
237  ; 4 Hen.  A Munf.  125 ; 2 Bay,  R. 
515  ; and  the  same  rule  is  applicable, 
although  neither  the  courses  nnd  dis- 
tances, nor  the  estimated  contents  cor- 
respond with  such  specific  boundaries. 
6 Mass.  131  ; 11  Mass.  193  ; 2 Mass. 
380 ; 5 Mass.  497  ; but  these  rules  do 
not  apply  in  cases  where  adherence  to 
them  would  be  plainly  absurd.  17 
Mass.  207.  Vide  17  S.  A R.  104  ; 2 
Mer.  R.  507 ; 1 Swanst.  9 ; 4 Ves. 
180;  1 Stark.  Ev.  169;  1 Phil.  Ev. 
Index,  h.  t. ; Chit.  Pr.  Index,  h.  t. ; 1 
Supp.  to  Ves.  jr.  276;  2 Hill.  Ab.  c. 
24,  § 209,  and  Index,  h.  t. 

6. — When  a boundary,  fixed  nnd  by 
mutual  consent  has  been  permitted  to 
stand  for  twenty-one  years,  it  cannot 
afterwards  be  disturb'd.  In  accord- 
ance with  this  rule,  it  has  been  decided, 
that  where  town  lots  have  been  occu- 
pied up  to  a line  fence  between  them, 
for  more  than  twenty-one  years,  each 
party  gained  an  incontrovertible  right 
to  the  line  thus  established,  and  this 
whether  either  party  knew  of  the  ad- 
verse claim  or  not ; and  whether  either 
party  has  more  or  less  ground  than 
was  originally  in  the  lot  he  owns.  9 
Watts,  R.  565.  Sec  Hov.  Fr.  c.  8,  p. 
239  to  234;  3 Sum.  R.  170;  Poth. 
Contr.  de  Societe,  prem.  app.  n. 
231. 

BOUNTY,  is  a sum  of  money  or 
other  thing,  given,  generally  by  the 
government,  to  certain  persons,  for 
some  good  they  have  done  or  arc  about 
to  do  to  the  public.  As  bounty  upon 
the  culture  of  silk  ; the  bounty  given  to 
an  enlisted  soldier ; nnd  the  like.  It 
difters  from  a reward,  which  is  gene- 
rally applied  to  particular  cases ; and 
from  a payment,  ns  there  is  no  con- 
tract on  the  part  of  the  receiver  of  the 
bounty. 

BOVATA  TERR/E.  As  much  land 
as  one  ox  can  plough. 

BRANCH.  This  is  a metaphorical 
expression,  which  designates,  in  the 
genealogy  of  u numerous  family,  a por- 
tion of  that  family  which  has  sprung 
from  the  same  root  or  stock;  these 
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latter  expressions,  like  the  first,  arc  also 
metaphorical. 

2. — The  whole  of  a genealogy  is 
often  called  the  genealogical  tree ; and 
sometimes  it  is  made  to  take  the  form 
of  a tree,  which  is  in  the  first  place  di- 
vided into  as  many  branches  as  there 
arc  children,  afterwards  into  as  many 
branches  as  there  a re  grandchildren,  then 
of  great-grandchildren,  &c.  If,  forex- 
ample,  it  be  desired  to  form  the  genea- 
logical tree  of  Peter’s  family,  Peter  will 
be  made  the  trunk  of  the  tree ; if  he 
has  had  two  children,  John  and  James, 
their  names  will  lie  written  on  the  first 
two  branches ; which  will  themselves 
shoot  out  as  many  twigs  ns  John  and 
James  have  children ; these  will  pro- 
duce others,  till  the  whole  family  shall 
be  represented  on  the  tree;  thus  the 
origin,  the  application,  and  the  use  of 
the  word  branch  in  genealogy  will  be 
at  once  perceived. 

BRANCHES.  Those  woody  parts 
of  trees  which  grow  above  the  trunk. 

2. — In  general  the  owner  of  a tree  is 
the  owner  of  the  branches  ; but  when 
they  grow  beyond  his  line,  and  extend 
over  the  adjoining  estate,  the  proprie- 
tor of  the  latter  may  cut  them  off  as  far 
as  they  grow  over  his  land.  Rollo’s 
R.  394;  3 Bulst.  198.  Sec  Root.; 
Tree. 

TO  BRAND.  An  ancient  mode  of 
punishment,  which  was  to  inflict  a mark 
on  an  offender  with  a hot  iron.  This 
barbarous  punishment  has  been  gene- 
rally disused. 

BRANDY.  A spirituous  liquor 
made  of  wine  by  distillation.  See  Stat. 
22  Cor.  2,  c. 

BREACH,  contract , torts,  the  viola- 
tion of  an  obligation,  engagement  or 
duty;  as  a breach  of  covenant  is  the 
non-performance  of  a covenant ; the 
breach  of  a promise  is  non-performance 
of  a promise;  the  breach  of  a duty,  is 
the  refusal  or  neglect  to  execute  an 
office  or  public  trust,  according  to  law. 

2.  — In  general  the  remedy  for 
breaches  of  contracts,  or  quasi  con- 
tracts, is  by  a civil  action. 

3.  — A breach  of  the  |>ence  is  nn  un- 
lawful disturbance  of  the  public  peace 


or  tranquillity,  whether  the  offence  l»e 
against  the  public  generally,  or  against 
the  persons  or  projjerty  of  individuals. 
An  act  of  public  indecorum  is  also  a 
breach  of  the  peace.  The  remedy  for 
this  offence  is  by  indictment.  Vide 
Peace. 

4.  — Breach  of  prison  is  the  actual  or 
constructive  effraction  of  a prison  by  a 
prisoner  and  making  his  esca|x?.  1 
Russ.  Cr.  378;  4 HI.  Com.  129;  2 
Hawk.  P.  C.  c.  18,  s.  1 ; 7 Conn.  752. 
The  remedy  for  this  offence  is  by  in- 
dictment. See  Escajw. 

5.  — Breach  of  trust  is  the  wilful  mis- 
appropriation,  by  a trustee,  of  a thing 
which  had  been  lawftdly  delivered  to 
him  in  confidence. 

0. — The  distinction  between  larceny 
and  a breach  of  trust  is  to  be  found 
chiefly  in  the  terms  or  way  in  which 
the  thing  was  taken  originally  into  the 
party’s  possession ; and  the  rule  seems 
to  be,  that  whenever  the  article  is  ob- 
tained upon  a fhir  contract,  not  for  a 
mere  temporary  purpose,  or  by  one 
who  is  in  the  employment  of  the  deli- 
verer, then  the  subsequent  misappro- 
priation is  to  be  considered  as  an  act  of 
breach  of  trust.  This  rule  is,  how- 
ever, subject  to  many  nice  distinctions. 
15  S.  & R.  93,  97.  It  has  been  ad- 
judged that  when  the  owner  of  goods 
parts  with  the  possession  for  a particu- 
lar purpose,  and  the  person  who  re- 
ceives them  avowedly  for  that  purpose, 
has  at  the  time  a (Vaudulent  intention 
to  make  use  of  the  possession  as  the 
means  of  converting  the  goods  to  his 
own  use,  and  does  so  convert  them,  it 
is  larceny ; but  if  the  owner  part  with 
the  property,  although  fraudulent  means 
have  been  used  to  obtain  it,  the  act  of 
conversion  is  not  larceny.  Ib.  Alis. 
Princ.  c.  12,  p.  354. 

Brf.ach,  pleading , is  that  part  of 
the  declaration  in  which  the  violation 
of  the  defendant’s  contract  is  stated. 

2. — It  is  usual  in  assumpsit  to  intro- 
duce the  statement  of  the  particular 
breach,  with  the  allegation  that  the  de- 
fendant contriving  and  fraudulently  in- 
tending craftily  and  subtilely  to  deceive 
und  defraud  the  plaintiff,  neglected  and 
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refused  to  perform,  or  performed  the 
particular  act,  contrary  to  the  previous 
stipulation. 

3.  — In  debt  the  breach  or  cause  of 
action  complained  of  must  proceed  only 
for  the  non-payment  of  money  previ- 
ously alleged  to  be  payable ; and  such 
breach  is  nearly  similar,  whether  the 
action  bo  in  debt  on  simple  contract, 
specialty,  record  or  statute,  and  is  usu- 
ally of  the  following  form : “ Yet  the 
said  defendant,  although  often  request- 
ed so  to  do,  hath  not  ns  yet  paid  the  said 

sum  of dollars,  above  demanded, 

nor  any  part  thereof,  to  the  said  plain- 
tiff, but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  to  the  damage  of 

the  said  plaintiff dollars,  and 

therefore  he  brings  suit,  &c. 

4.  — The  breach  must  obviously  be 
governed  by  the  nature  of  the  stipula- 
tion ; it  ought  to  be  assigned  in  the 
contract,  either  negatively  or  affirma- 
tively, or  in  words  which  arc  co-ex  ten- 
sive with  its  import  and  effect.  Com. 
Dig.  Pleader,  C 45  to  40 ; 2 Saund. 
181,  b,  c;  6 C ranch,  127  ; and  see  5 
John.  R.  168;  8 John.  R.  Ill;  7 
John.  R.  376 ; 4 Dali.  436 ; 2 Hen.  & 
Munf.  446. 

5.  — When  the  contract  is  in  the  dis- 
junctive,  as,  on  a promise  to  deliver  a 
horse  by  u particular  day,  or  pay  a 
sum  of  money,  tlio  breach  ought  to  be 
assigned  that  the  defendant  did  not  do 
the  one  act  nor  the  other.  1 Sid.  410 ; 
llnrdr.  320;  Com.  Dig.  Pleader,  C. 

BREAK  DOWN.  This  phmso  is 
applied  to  a witness  who  lias  made  a 
statement  of  what  ho  will  swear  to,  and 
who,  afterwards,  when  under  the  influ- 
ence of  his  oath,  contradicts  or  mate- 
rially qualifies  such  previous  state- 
ment. Me  is  then  said  to  break  down. 
3 Chit.  Pr.  840. 

BREAKING.  Forcibly  tearing  asun- 
der. 

2.  — In  cases  of  burglary  and  house- 
breaking,  the  removal  of  any  part  of 
the  house,  or  of  the  fastenings  provided 
to  secure  it,  with  violence  and  a feloni- 
ous intent,  is  colled  a breaking. 

3.  — The  breaking  is  actual,  as  in 
the  above  case,  or  constructive,  as 


when  the  burglar  or  house-breaker 
gains  an  entry  by  fraud,  conspiracy  or 
threats.  2 Russ,  on  Cr.  2 ; 2 Chit. 
Cr.  Law,  1002,  1 Hale,  I\  C.  553; 
Alis.  Prin.  282,  291.  In  England  it 
has  been  decided  that  if  the  sash  of  a 
window  be  partly  open,  hut  not  suffici- 
ently so  to  admit  a person,  the  raising 
of  it  so  as  to  admit  a jx  rson  is  not  a 
breaking  of  the  house.  1 Moody,  Cr. 
Cos.  178.  No  reasons  are  assigned. 
It  is  difficult  to  conceive  how  a window 
made  in  the  usual  way  can  be  other- 
wise than  partially  open,  and  what  will 
amount  to  a sufficient  opening  to  ren- 
der a further  opening  not  a breaking? 
But  see  1 Moody,  Cr.  Cas.  327,  377 ; 
and  Burglary. 

Breaking  doors,  is  the  act  of  forci- 
bly removing  the  fastenings  of  a house, 
so  tliut  a person  muy  enter. 

2.  — It  is  a maxim  that  every  man’s 
house  is  his  castle,  nnd  it  is  protected 
from  every  unlawful  invasion.  An  of- 
ficer having  a lawful  process,  of  a cri- 
minal nature,  authorising  him  to  do  so, 
may  break  an  outer  door,  if  upon 
making  a demand  of  admittance  it  is 
refused.  The  house  may  also  be  bro- 
ken open  for  the  purpose  of  executing 
a writ  of  ha l>e re  facias.  5 Co.  93 ; 
Bac.  Ah.  Sheriff,  N.  3. 

3.  — The  house  protects  the  owner 
from  the  service  of  all  civil  process  in 
the  first  instance,  but  not  if  lie  is  once 
lawfully  arrested,  and  he  takes  refuge 
in  his  own  house ; in  that  case  the  ofti- 
ccr  may  pursue  him,  and  break  open 
any  door  for  the  purpose.  Foster, 
320;  1 Rolle’s  R.  138;  Cro.  Jac.  555. 
V.  Door  ; House. 

BREATH,  mol.  juris.  The  air  ex- 
pelled from  the  cheat  at  each  expiration. 

2. — Breathing,  though  a usual  sign 
of  life,  is  not  conclusive  that  a child 
was  irholly  born  alive,  as  breathing 
may  take  place  before  the  whole  deli- 
very of  the  mother  is  complete.  Until 
the  child  is  ulioUy  born  it  being  killed 
maliciously  is  not  murdc  r or  infanti- 
cide, (q.  v.) ; 5 Carr.  & Payn,  329 ; S. 
C.  24  Engl.  C.  L.  R.  344.  Vide 
Birth  ; Life . 

BUEPIIOTROPHI,  civilian.  Per- 
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sons  appointed  to  take  care  of  houses 
destined  to  receive  ioundlings.  Clef 
des  Lois  Rom.  mot  Administrateurs. 

B REIVE,  practice,  is  a writ  in  which 
the  cause  of  action  is  briefly  stated, 
hence  its  name.  It  is  issued  to  sum- 
mon or  attach  a defendant  requiring 
him  to  answer  to  an  action,  or  any 
thing  commanded  to  be  done  by  the 
same. 

2. — W rits  arc  divided  into  two  kinds, 
namely  ; breve  nominatum  el  innomi - 
natum.  The  former  contains  the  time, 
place  and  demand  very  particularly ; 
and  therefore  by  such  writ  several 
lands  by  several  titles  cannot  be  de- 
manded by  the  same  writ.  The  latter 
contains  only  a general  complaint, 
without  expressing  time,  damages,  dec,, 
as  in  trespass  quarc  clausum  fregit, 
&c.,  and  therefore  several  lands  com- 
ing to  the  demandant  by  several  titles 
may  be  demanded  in  such  writ.  F.  N. 
B.  209;  8 Co.  87;  Kielw.  105;  Dy. 
145;  2 Brown!.  274;  Bac.  Ah.  Ac- 
tions in  General,  C.  See  binominalc 
contracts . 

Breve  dk  recto.  A writ  of  right, 
(l-  *■) 

Breve  testatum,  feuded  law,  A 
declaration  by  a superior  lord  to  his  j 
vassal,  made  in  the  presence  of  the  pa- 
res curia?,  by  which  he  gave  his  con-  ' 
sent  to  the  grant  of  land,  was  so  called.  ! 
Krsk.  Inst.  B.  2,  tit.  2,  s.  17.  This 
was  made  in  writing,  and  had  the  ope- 
ration of  a deed.  Dalr.  Feud,  Pr. 
209. 

BRE  VIA  ANTICIPANTIA.  This 
name  is  given  to  a number  of  writs, 
which  arc  also  called  writs  of  proven-  I 
tion.  S<?e  Quia  Timet, 

BREVI A FORMAT  A,  English  law, 

is  the  appellation  given  to  the  collection 
in  the  book  styled,  The  Register  of 
Writs,  (q.  v.)  when  other  forms  were 
invented.  The  brevia  formula  were  i 
adapted  to  those  causes  of  complaint 
that  most  frequently  occurred. 

BREVIARIUM.  The  name  of  a 
code  of  laws  of  Alaric  II.,  king  of  the 
Visigoths. 

BKKVTBUS  ET  ROTULIS  LIBE- 
RALS DIS,  Eng,  law,  A writ  or  man- 


date directed  to  a sheriff,  commanding 
him  to  deliver  to  his  successor  the 
county  and  the  appurtenances,  with  all 
the  briefs,  mils,  remembrancers,  and 
all  other  things  belonging  to  his  office. 

BRIBE,  trim,  law.  The  gift  or 
promise,  which  is  accepted,  of  some 
advantage,  ns  the  inducement  for  some 
illegal  act  or  omission;  or  of  some 
illegal  emolument,  as  a consideration, 
for  preferring  one  j>erson  to  another,  in 
the  performance  of  a legal  act. 

BRIBERY,  crim.  law,  is  the  receiv- 
ing or  offering  any  undue  reward  by 
or  to  any  person  whomsoever,  whose 
I ordinary  profession  or  business  relates 
| to  the  administration  of  public  justice, 

I in  order  to  influence  his  bchuviour  in 
office,  and  to  incline  him  to  act  con- 
trary to  his  duty  and  the  known  rules 
of  honesty  and  integrity,  a Inst.  149  ; 

1 Hawk.  P.  C.  07,  s.  2;  4 Bl.  Com. 
139;  1 Russ.  Cr.  150. 

2.  — The  term  bribery  extends  now 
further,  and  includes  the  oflence  of 
giving  a bribe  to  many  other  officers. 
The  offence  of  the  giver  and  of  the  re- 
ceiver of  the  bribe  has  the  same  name. 

I For  the  sake  of  distinction,  that  of  the 
former  might  be  properly  denominated 
| positive,  while  that  of  the  latter  might 
\ be  called  negative  bribery. 

3.  — An  attempt  to  bribe,  though  un- 
1 successful,  has  been  holdcn  to  be  cri- 
l minal,  and  the  offender  may  be?  in- 

dieted.  2 Dali.  384 ; 4 Burr.  2500 ; 
3 Inst.  147;  2 Campb.  R.  229;  2 
Wash.  88;  1 Virg.  Cns.  138;  2 Virg. 
Cas.  400. 

BRI  BOHR.  One  that  pilfers  other 
men’s  goods ; a thief.  See  28  E.  2,  c.  1. 

BRIDGE,  is  u building  constructed 
over  a river,  creek,  or  other  stream,  or 
over  a ditch  or  other  place,  in  order  to 
facilitate  the  passage  over  the  same.  3 
Harr.  108. 

2. — Bridges  arc  of  several  kinds, 
public  and  private.  Pultlic  bridges 
may  be  divided  into,  1st,  those  which 
belong  to  the  public,  as  state,  county, 
or  township  bridges,  over  which  all 
the  people  have  a right  to  pass,  with 
or  without  pnying  toll ; these  arc  built 
by  public  authority  at  the  public  ex- 
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pensc,  either  of  the  state  itself,  or  a 
district  or  part  of  the  state. 

3.  — 2dly,  Those  which  have  been 
built  by  companies,  or  at  the  expense 
of  private  individuals,  and  over  which 
all  the  people  have  a right  to  pass,  on 
the  payment  of  a toll  fixed  by  law ; 
3dly,  those  which  have  been  built  by 
private  individuals,  and  which  have 
been  dedicated  to  public  uses.  2 East, 
R.  356;  5 Burr.  R.  2594;  2 Bl.  R. 
665 ; 1 Camp.  R.  262,  n. ; 2 M.  &.  8. 
20  J. 

4.  — A 'private  bridge  is  one  erected 
for  tho  use  of  one  or  more  private  per- 
sons; such  a bridge  will  not  lie  consi- 
dered a public  bridge  although  it  may 
Ik;  occasionally  used  by  the  public.  12 
East,  R.  203,  4.  Vide  7 Pick.  R.  344; 
11  Pet.  R.  539;  7 N.  II.  Rep.  59; 

1 Pick.  R.  432;  4 John.  Ch.  R. 
150. 

BRIEF,  reel.  Uuc.  The  name  of  a 
kind  of  papal  rescript.  Briefs  are 
writings  sealed  with  wax,  and  diiror  in 
this  respect  from  bulls,  (q.  v.)  which 
are  sealed  with  lead.  They  are  so 
called,  because  they  usually  are  com- 
prised in  short  and  compendious  writ- 
ings. Ayl.  Parerg.  132. 

Bhikf,  practice , is  a detailed  and 
abridged  statement  of  a party’s  case. 

2. — It  should  contain,  1st.  A state- 
ment of  the  names  of  the  parties,  and 
of  their  residence  and  occupation,  the 
character  in  which  they  sue  and  are 
sued,  ami  wherefore  they  prosecute  or 
resist  the  action.  2d.  An  abridgment 
of  all  the  pleadings.  3d.  A regular, 
chronological,  and  methodical  state- 
ment of  the  lacts  in  plain  common  lan- 
guage. 4th.  A summary  of  the  points 
or  questions  in  issue,  and  of  the  proof 
which  is  to  support  such  issues,  men- 
tioning specially  the  names  of  the  wit- 
nesses by  which  tho  facts  arc  to  be 
proved,  or  if  there  Ik;  written  evidence, 
an  alistract  of  such  evidence.  5th. 
The  personal  character  of  the  wit- 
nesses should  be  mentioned;  whether 
the  moral  character  is  good  or  bod, 
whether  tluy  ore  naturally  timid  or 
over-zealous,  whether  firm  or  waver-  | 
ing.  6th.  If  known,  the  evidence  of 


tho  opposite  party,  and  such  facts  as 
arc  calculated  to  oppose,  confute,  or  re- 
pel it.  Perspicuity  and  conciseness  are 
the  most  desirable  qualities  of  a brief, 
but  when  the  facts  are  material  they 
cannot  be  too  numerous,  when  the  ar- 
gument is  pertinent  and  weighty,  it 
cannot  be  too  extended. 

3. — Brief  is  also  used  in  the  sense 
of  breve , (q.  v.) 

Brief  op  title,  practice,  convey- 
ancing , is  an  abridgment  of  all  the 
patents,  deeds,  indentures,  agreements, 
records,  and  papers  relating  to  certain 
real  estate. 

2.  — In  making  a brief  of  title,  the 
practitioner  should  be  careful  to  place 
every  deed  and  other  paper  in  chrono- 
logical order.  The  date  of  each  deed  ; 
the  names  of  the  parties;  the  consi- 
deration ; the  description  of  the  pro- 
perty ; should  be  particularly  noticed, 
and  all  covenants  should  also  be  par- 
ticularly inserted. 

3.  — A vendor  of  an  interest  in  realty 
ought  to  have  his  title  investigated,  ab- 
stracted, and  cvitlencc  in  proof  of  it 
ready  to  be  produced  and  established 
before  he  sells ; for  if  lie  sell  with  a 
confused  title,  or  without  being  ready 
to  produce  deeds  and  vouchers,  he  must 
be  at  the  expense  of  clearing  it.  1 
Chit.  I’r.  804}  168. 

BRINGING  MONEY  intoCOURT, 
is  the  act  of  depositing  money  in  the 
hands  of  the  proper  officer  of  the  court, 
for  the  purpose  of  satisfying  a debt  or 
duty. 

2. — Whenever  a tender  of  money  is 
pleaded,  and  the  debt  is  not  discharged 
by  the  tender  and  a refusal,  money 
may  be  brought  into  court,  without 
asking  leave  of  the  court;  indeed,  in 
such  cases  the  money  must  l>e  brought 
into  court  in  order  to  have  the  benelit 
of  tho  tender.  In  other  cases,  leave 
must  be  had,  before  money  con  be 
brought  into  court. 

y. — I » general,  if  the  money  brought 
into  court  is  sufficient  to  satisfy  the 
plaintiffs  claim,  lie  shall  not  recover 
costs.  See  Bac.  Ah.  Tender,  &c. 

BROCAGE,  contracts,  the  wages  or 
commissions  of  a broker;  his  occu- 
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pation  is  also  sometimes  called  brocage. 
This  word  is  also  spelled  brokerage'. 

BROKERAGE,  contract st  the  trade 
or  occupation  of  a broker ; the  com- 
missions paid  to  a broker  for  his  ser- 
vices. 

BROKERS,  commerce , are  those 
who  are  engaged  for  others,  in  the  ne- 
gotiation of  contracts,  relative  to  pro- 
perty, with  the  custody  of  which  they 
have  no  concern.  Palcy  on  Agency, 
13;  sec  Com.  Dig.  Merchant,  C. 

2.  — A broker  is,  for  some  purposes, 
treated  as  the  agent  of  both  parties ; 
but  in  the  first  place,  lie  is  deemed  the 
agent  only  of  the  person  by  w horn  ho 
is  originally  employed ; ami  does  not 
become  the  agent  of  the  other  until  the 
bargain  or  contract  has  been  definitely 
settled,  as  to  its  terms,  between  the 
principals.  Palcy,  Ag.  on  Lloyd,  171, 
note  (p)  ; 1 Y.  A:  J.  387. 

3.  — There  arc  several  kinds  of  bro- 
kers, its,  Exchange  Brokers , such  ns 
negotiate  in  all  matters  of  exchange 
with  foreign  countries. 

4.  — Ship  Brokers , those  who  trans- 
act business  between  the  owners  of 
vessels,  ami  the  merchants  who  send 
cargoes. 

5.  — Insurance  Brokers , those  who 
manage  the  concerns  both  of  the  in- 
surer and  the  insured. 

0. — Pawn  Brokers,  those  who  lend 
money  upon  goods  to  necessitous  people 
at  interest. 

7. — Slock  Brokers,  those  employed 
to  buy  and  sell  shares  of  stocks  In  cor- 
porations and  companies.  Vide  Story 
on  Ag.  § 28  to  32  ; T.  L.  h.  t. ; Maly. 
Lex  Mer.  143;  2 II.  HI.  556;  4 Burr. 
R.  2103;  4 Kent,  Com.  022,  note  (d), 
3dcd. ; Liv.  on  Ag.  Index,  h.  t.;  Chit. 
Com.  L.  Index,  h.  t.,  and  articles 
Agency;  Agent;  Bought  note;  Factor; 
Sol/l  note. 

BROTHELS,  crim.  law.  Bawdy 
houses,  the  common  habitation  of  pros- 
titutes ; such  places  have  always  been 
common  nuisances  in  the  United  States, 
and  the  kceiicrs  of  them  may  be  lined 
and  imprisoned. 

2. — Till  the  time  of  Henry  VIII., 
they  were  licensed  in  Englund,  when 
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that  lascivious  prince  suppressed  them. 
Vide  2 Inst.  205,  6 ; for  the  history  of 
these  pernicious  places,  sec  Mcrl.  Re- 
port. mot  Bordel ; Parent  Duchatcllct, 
I)e  la  Prostitution  dans  la  villc  do 
Paris,  c.  5,  § 1. 

BROTHER,  domes/.  rclat.  lie  who 
is  born  from  the  same  father  and 
mother  with  another,  or  of  one  of  them 
only. 

2.  — Brothers  are  of  the  whole  blood 
when  they  are  born  of  the  same  father 
and  mother,  and  of  the  half  blood, 
when  they  are  the  issue  of  one  of  them 
only. 

3.  — In  the  civil  law,  when  thoy  arc 
the  children  of  the  same  father  and 
mother,  they  are  called  brothers  gcr - 
main;  when  they  descend  from  the 
same  father,  but  not  the  same  mother, 
they  are  consanguine  brothers;  when 
they  are  the  issue  of  the  same  mother, 
but  not  the  same  father,  they  aro 
uterine  brothers.  A half  brother , is 
one  who  is  born  of  the  same  father  or 
mother,  but  not  of  both.  One  born  of 
the  same  parents  before  they  were 
married,  a left-sided  brother;  and  a 
bastard  born  of  the  same  father  or 
mother,  is  called  a natural  brother . 
Vide  Blood;  Jfalf-bloo'l ; Bine;  and 
Mcrl.  Report,  mot  Ere  re;  Diet,  dc 
Jurisp.  mot  Ere  re ; Code,  3,  28,  27; 
Nov.  84,  prsef;  Dane’s  Ab.  Index, 
h.  t. 

BROTHER-IN-LAW,  dmnc&L.  rclat. 
The  brother  of  a man’s  wife,  or  the 
husband  of  a person’s  sister.  There 
is  no  relationship  between  these  parties, 
there  is  a mere  affinity. 

BRUISE,  mat.  jurisp.,  is  an  injury 
done  with  violence  to  the  person,  with- 
out breaking  the  skin ; it  is  nearly 
synonymous  with  contusion , (q.  v.)  1 
Ch.  Pr.  38;  Vide  4 Car.  & P.  381, 
487,  558,  505 ; Eng.  C.  L.  Rep.  430, 
520,  529.  Vide  Wound. 

BUBBLE  ACT,  Eng.  law . The 
name  given  to  the  statute  6 Goo.  1,  c. 
18,  which  was  passed  in  1719,  and 
was  intended  u for  restraining  several 
extravagant  and  unwarrantable  prac- 
tices therein  mentioned.”  See  2 P. 
Wins.  219. 
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BUGGERY,  critn.  law , is  the  de-  1 
testable  crime  of  having  commerce 
contrary  to  the  order  of  nature  by  , 
mankind  with  mankind,  or  with  brute 
beasts,  or  by  womankind  with  brute 
3 Inst* .08;  12  Co.  36;  Dane’s 
Ab.  Index,  h.  t ; Merl.  Report  mot 
Bestial  itc.  This  is  a highly  penal 
offence. 

BUILDING,  estates , is  an  edifice 
erected  by  art,  and  fixed  upon  or  on 
the  soil,  composed  of  different  pieces 
of  stone,  brick,  marble,  wood,  or  other 
proper  substance,  connected  together, 
and  designed  for  permanent  use  in  the 
position  in  which  it  is  so  fixed.  Every 
building  is  an  accessory  to  the  soil, 
and  is  therefore  real  estate : it  belongs 
to  the  owner  of  the  soil.  Cruise,  tit. 
1,  s.  46.  Vide  1 Chit.  Pr.  148,  171  ; 
Salk.  450;  Hob.  131;  1 Mote.  258. 

BULK,  contracts , is  said  to  be  mer- 
chandise which  is  neither  counted, 
weighed  nor  measured. 

2. — A sale  by  bulk,  is  a sale  of  a 
quantity  of  goods  such  ns  they  am, 
without  measuring,  counting  or  weigh- 
ing. Civ.  Code  of  Louis,  a.  3522,  n.  6. 

BULL,  eccles.  law.  A letter  from  . 
the  poj>e  of  Rome,  written  on  parch- 
ment, to  which  is  attached  a leaden  1 
seal,  impressed  with  the  images  of  I 
Saint  Peter  and  Saint  Paul. 

2. — -There  are  three  kinds  of  apos- 
tolical rescripts,  the  brief,  the  signa- 
ture, and  the  bull , which  is  most  com- 
monly used  in  legal  matters.  Bulls 
may  be  compared  to  the  edicts  and  let- 
ters-patent  of  secular  princes:  when 
the  bull  grants  a favour,  the  seal  is  at- 
tached by  means  of  silken  strings,  and 
when  to  direct  execution  to  lie  per- 
formed, with  flax  cords.  Bulls  are  I 
written  in  Latin,  in  a round  and  Gothic 
hand.  Ayl.  Par.  132  ; Ayl.  Band.  21  ; 
Mcr.  Rep.  h.  t. 

BULLETIN.  An  official  account 
of  public  transactions  on  matters  of 
importance.  In  France,  it  is  the  regis- 
try of  the  laws. 

BULLION,  in  its  usual  acceptation, 
is  uncoined  gold  or  silver,  in  bars,  , 
jdates,  or  other  masses.  1 East,  P.  C. 
188.  1 


2. — In  the  acts  of  Congress,  the 
term  is  also  applied  to  copper  properly 
manufactured  for  the  purpose  of  being 
coined  into  money.  For  the  acts  of 
Congress  authorising  the  coinage  of 
bullion  for  private  individuals,  see  Act 
of  April  2,  1792,  s.  14,  1 Story,  230  ; 
Act  of  May  19, 1828,  4 Sharsw.  cont. 
of  Storv’s  Laws  U.  S.  2120 ; Act  of 
June  28,  1834,  Id.  2370;  Act  of  Ja- 
nary 18, 1837,  Id.  2522  to  2529.  Sec 
for  the  English  law  on  the  subject  of 
crimes  against  bullion,  1 Hawk.  P.  C. 
32  to  41. 

BUOY,  a piece  of  wood,  or  an  cmp. 
ty  barrel,  floating  on  the  water,  to 
show  the  place  where  it  is  shallow,  to 
indicate  the  danger  there  is  to  naviga- 
tion. 

BURDEN  OF  PROOF.  This  phrase 
is  employed  to  signify  the  duty  of  prov- 
ing tlie  facts  in  dispute  on  an  issue 
raised  Ik* tween  the  parties  in  a cause. 

2.  — The  burden  of  proof  nlways  lies 
on  the  party  who  takes  the  affirmative 
in  pleading.  1 Mass.  71,  335;  4 
Mass.  593 ; 9 Pick.  39. 

3.  — In  criminal  cases,  ns  every  man 
is  presumed  to  bo  innocent  until  the 
contrary  is  proved,  the  burden  of  proof 
rests  on  the  prosecutor,  unless  a differ- 
ent provision  is  expressly  made  by  sta- 
tute. 12  Wheat.  400,  See  Onvs  pro- 
ban/li. 

BUREAU,  a French  word  which 
literally  means  a large  writing  table. 
It  is  used  figuratively  for  the  place 
where  business  is  transacted ; it  has 
been  borrowed  by  us,  and  used  in 
nearly  the  same  sense ; ns,  the  bureau 
of  the  secretary  of  state.  Vide  Merl. 
Repor.  h.  t. 

BUREAUCRACY.  The  abuse  of 
official  influence  in  the  affairs  of  go- 
vernment ; corruption.  This  word  has 
lately  been  adopted  to  denote  that  those 
persons  who  are  employed  in  bureaus 
abuse  of  their  authority  by  intrigue  to 
promote  their  own  benefit  or  that  of 
friends,  rather  than  the  public  good. 
The  word  is  derived  from  the  French. 

BURGAGE,  Eng.  late.  It  is  a 
species  of  tenure  in  socage;  it  is 
where  the  king  or  other  person  is  lord 
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of  an  ancient  borough,  in  which  the 
tenements  are  held  by  a rent  certain. 
2 Bl.  Com.  82. 

BURGESS,  a magistrate  of  a bo- 
rough ; generally,  the  chief  officer  of 
the  corporation,  who  performs,  within 
the  borough,  the  same  kind  of  duties 
which  a mayor  does  in  a city.  In 
England,  the  word  is  sometimes  up- 
plied  to  all  the  inhabitants  of  a borough, 
who  are  culled  burgesses;  sometimes 
it  signifies  the  representatives  of  a bo- 
rough in  parliament. 

BURGLARIOUSLY,  ple<uiings ; 
this  is  a technical  word  which  must 
necessarily  be  introduced  into  an  in- 
dictment in  cases  of  burglary;  the  of- 
fence must  be  charged  to  have  been 
committed  burglariously,  no  other  word 
will  answer  the  same  purpose,  nor  will 
any  circumlocution  be  sufficient.  4 
Co.  39;  5 Co.  121;  Cro.  Eliz.  920; 
Bar.  Ab.  Indictment,  G 1 ; Com.  Dig. 
Indictment,  G 6 ; 1 Chit.  Cr.  Law, 
#242. 

BURGLARY,  crim,  law , is  the 
breaking  and  entering  the  house  of 
another  in  the  night  time  with  intent 
to  commit  a felony  therein,  whether 
the  felony  be  nctuully  committed  or 
not.  3 Inst.  G3 ; 1 ' Hale,  519;  1 
Hawk.  c.  38,  s.  1 ; 4 Bl.  Com.  224; 
2 East,  P.  C.  c.  15,  s.  1,  p.  484;  2 
Russell  on  Cr.  2;  Roscoe,  Cr.  Ev. 
252;  Coxe,  R.441;  7 Mass.  Rep.  247. 

2.  — The  circumstances  essential  to 
1)0  considered  are,  1,  in  what  place  the 
ofiencc  must  be  committed  ; 2,  at  what 
time  ; 3,  by  what  means ; 4,  with  what 
intention. 

3.  — 1st.  In  what  place  the  burglar \j 
must  be  committed.  It  must,  in  gene- 
ral, be  committed  in  a mansion  house, 
actually  occupied  as  a dwelling ; but  if 
it  lx?  left  by  the  owner  animo  revertan - 
di,  though  no  person  resides  in  it  in  his 
nbsrnce,  it  is  still  his  mansion.  Fost. 
77  ; 3 Rawlc,  207  ; the  principal  ques- 
tion, at  the  present  day,  is  what  is  to 
be  deemed  a dwelling-house.  1 Leach, 
185;  2 Leach,  771  ; lb.  870;  3 Inst. 
64;  1 Leach,  305;  1 Ilalc,  558; 
Ilawk.  c.  38,  s.  18;  1 Russ,  on  Cr. 
16;  3 Serg.  & Rawle,  199;  4 John. 


R.  424;  1 Nott  & M‘Cord,  583;  1 
Hayw.  102,  242;  Com.  Dig.  Justices, 
(P  5) ; 2 East,  P.  C.  504. 

4.  — 2.  At  what  time  it  must  be  com - 
milted . The  oflence  must  be  commit- 
ted in  the  night,  for  in  the  day  time 
tliere  can  Ik?  no  burglary.  4 Bl.  Com. 
224.  For  this  purpose  it  is  night  only 
when  by  the  light  of  the  sun  a person 
cannot  reasonably  discern  the  face  or 
countenance  of  another.  1 Hale,  550  ; 
3 Inst.  G3.  This  rule,  it  is  evident, 
docs  not  apply  to  moonlight,  4 Bl. 
Com.  224  ; 2 Russ,  on  Cr.  32.  The 
breaking  and  entering  need  not  Ik? 
done  the  same  night.  1 Russ.  & Ry. 
417;  but  it  is  necessary  the  breaking 
and  entering  should  be  in  the  night 
time,  for  if  the  breaking  lx?  in  day- 
light and  the  entry  in  the  night,  or  vice 
versu,  it  will  not  lx?  burglary.  1 Hale, 
551  ; 2 Russ,  on  Cr.  32.  Vide  Com. 
Dig.  Justices,  (P  2) ; 2 Chit.  Cr.  Law , 

1092. 

5.  — 3.  The  means  used.  Then? 
must  lx?  both  a breaking  and  an  entry. 
First,  of  the  breaking  which  may  ix? 
actual  or  constructive.  An  actual 
breaking  takes  place  when  the  burglar 
breaks  or  removes  any  pnrt  of  the 
house,  or  the  fastenings  provided  for  it, 
with  violence.  Breaking  a window, 
taking  a pane  of  glass  out,  by  break- 
ing or  bending  the  nails,  or  other  fas- 
tenings, raising  a latch  where  the  door 
is  not  otherwise  fastened,  picking  open 
a lock  with  a false  key,  putting  back 
the  lock  of  a door  or  the  fastening  of  a 
window,  with  an  instrument,  turning 
the  key  when  the  door  is  l«x*.ked  in  the 
inside,  or  unloosening  any  other  fasten- 
ing which  the  owner  has  provided,  are 
several  instances  of  nctual  breaking. 
According  to  the  Scotch  law,  entering 
a house  by  means  of  the  true  key, 
while  in  the  door,  or  w hen  it  had  been 
stolen,  is  a breaking.  Alis.  Pr.  Cr. 
Law,  284.  Constructive  breakings  are 
such  when  the  burglur  gains  an  entry 
by  fraud,  conspiracy  or  threats.  2 
Russ,  on  Cr.  2 ; 2 Chit.  Cr.  Law, 

1093.  The  breaking  of  an  inner  door 
of  the  house  will  be  sufficient  to  con- 
stitute a burglary.  1 Ilalo,  553.  Any, 
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the  least,  entry , with  the  whole  or  any  ! 
part  of  the  body,  hand,  or  foot,  or  with 
any  instrument  or  weapon,  introduced 
for  the  purpose  of  committing  a felony, 
will  be  sufficient  to  constitute  the  of- 
fence. 3 Inst.  04  ; 4 Bl.  Com.  227 ; 
Bac.  Ab.  Burglary,  B;  Com.  Dig.  Jus- 
tices, (1*.  4).  But  the  introduction  of 
an  instrument,  in  the  act  of  breaking 
the  house,  will  not  be  a sufficient  entry  , 
unless  it  lx*  introduced  for  the  purpose  j 
of  committing  a felony. 

0. — 4.  The  intention.  The  intent 
of  the  breaking  and  entry  must  be  fe- 
lonious ; if  a felony  however  be  com- 
mitted, the  act  will  be  prima facie  evi- 
dence of  an  intent  to  commit  it.  If  the 
breaking  and  entry  he  with  an  intention 
to  commit  a bare  trespass,  and  nothing 
further  is  done,  the  offence  will  not  Ixj 
n burglary.  1 Hale,  500;  East,  P.  C. 
500,  514,  515 ; 2 Russ,  on  Cr.  33. 

BURIAL.  The  act  of  interring  the 
dead. 

2. — No  burial  is  lawful  unless  made 
in  conformity  with  the  local  regula- 
tions ; and  when  a dead  body  has  been 
found  it  cannot  be  lawfully  buried  until 
the  coroner  has  hohlcn  an  inquest 
over  it. 

BURNING,  vide  Accident ; Arson ; 
Fire,  accidental. 

BURYING-GROUND,  a place  ap- 
propriated for  depositing  the  dead ; a 
cemetery.  In  Massachusetts,  burying- 
grounds  cannot  be  appropriated  to 
roads  without  the  consent  of  the  own- 
ers. Massachusetts  Revised  St.  239. 

BUSHEL,  measure.  The  Winches- 
ter bushel,  established  by  the  13  W. 
III.  c.  5,  a.  i).  1701,  was  made  the 
standard  of  grain ; a cylindrical  vessel, 
eighteen  and  a half  inches  in  diameter, 
and  eight  inches  deep  inside,  contains 
a bushel ; the  capacity  is  2145.42 
cubic  inches.  By  law  or  usage  it  is 
established  in  most  of  the  United 
States.  The  exceptions,  ns  fir  ns 
known,  are  Connecticut,  where  the 
bushel  holds  2198  cubic  inches ; Ken- 
tucky, 21501;  Indiana,  Ohio,  Missis- 
sippi and  Missouri,  where  it  contains 
2i50r4ff  cubic  inches.  Dane’s  Ab.  c. 
211,  u.  12,  s.  4. 


BUSINESS  HOURS.  The  time 
of  the  day  during  which  business  is 
transacted.  In  respect  to  the  time  of 
presentment  and  demand  of  bills  and 
notes,  business  hours  generally  range 
through  the  whole  day  down  to  the 
hours  of  rest  in  the  evening,  except 
when  the  paper  is  due  at  or  from  a 
banker.  2 Hill,  N.  Y.]Jl.  835.  Sec  3 
Shepl.  07  ; 5 Shop!.  230. 

BUTT.  A measure  of  capacity, 
equal  to  one  hundred  and  eight  gallons. 
Sec  Measure. 

TO  BUY.  To  purchase.  Vide 
Stde. 

BUYER,  contracts.  A purchaser; 
(q.  v.)  a vendee. 

BUYING  OF  TITLES.  The  pur- 
chase  of  the  rights  of  a person  to  a 
piece  of  land  when  the  seller  is  dis- 
seised. 

2.  When  a deed  is  made  by  one 
who,  though  having  a legal  right  to 
land,  is  at  the  time  of  the  conveyance 
disseised,  as  a general  rule,  the  sale  is 
void ; the  law  will  not  permit  any 
person  to  sell  a quarrel,  or  as  it  is 
commonly  termed,  a pretended  title. 
Such  a conveyance  is  an  offence  at 
common  law,  and  by  a statute  of  Hen. 
VIII.  This  rule  has  been  generally 
' adopted  in  the  United  States,  and  is 
affirmed  by  express  statute.  In  some 
of  the  states,  it  has  been  modified  or 
abolished.  It  has  been  recognized  in 
Massachusetts  and  Indinnn.  1 Ind.  R. 
127.  In  Massachusetts,  there  is  no 
i statute  on  the  subject,  but  the  act  has 
always  been  unlawful.  5 Pick.  R. 
356.  In  Connecticut  the  seller  and 
the  buyer  forfeit,  each  one  half  the 
value  of  the  land.  4 Conn.  575.  In 
Now  York,  a person  disseised  cannot 
convey,  except  by  way  of  mortgage. 
But  the  statute*  d«x*s  not  apply  to  judi- 
cial sales.  6 Wend.  224 ; sec  4 
Wend.  474  ; 2 John.  Cas.  58  ; 3 Cow. 
89;  5 Wend.  532;  5 Cow.  74;  13 
John.  466  ; 8 Wend.  629 ; 7 Wend. 
53,  152;  11  Wend.  442  ; 13  John. 
289.  In  North  ('arolina  and  South 
Carolina,  a conveyance  by  a disscissce 
is  illegal;  the  seller  forfeits  the  land, 
and  the  buyer  its  valuo.  In  Kentucky 
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sucli  sale  is  void.  1 Dana,  R.  5GG. 
But  when  the  deeds  were  made  since 
the  passage  of  the  statute  of  1798. 
the  grantee  might,  under  that  act,  sue 
for  land  convoyed  to  him,  which  was 
adversely  possessed  by  another,  as  the 
grantor  might  have  done  before.  The 
statute  rendered  transfers  valid  to  pass 
the  title.  2 Litt.  393  ; 1 Wheat.  292  ; 
2 Litt.  225  ; 3 Dana,  309.  The 
statute  of  1824,  “ to  revive  and  amend 
the  champerty  and  maintenance  law,” 
forbids  the  buying  of  titles  where  there 
is  an  adverse  possession.  See  8 J.  J. 
Marsh.  549  ; 2 Dana,  374  ; G J.  J. 
Marsh.  490,  584.  In  Ohio,  the  pur- 
chase of  land  from  one  against  whom 
a suit  is  pending  for  it,  is  void,  except 
against  himself,  if  he  prevails.  Walk. 
Intr.  297,  351,  352.  In  Pennsylvania, 
2 Watts,  R.  272 ; Illinois,  111.  Rev.  L. 
130;  Missouri,  Misso.  St.  119,  a deed 
is  valid,  though  there  be  an  adverse 
possession.  2 Hill,  Ab.  c.  33,  § 42  to  52. 

3. — The  Roman  law  forliade  the 
sale  of  a right  or  thing  in  litigation. 
Code,  8.  37,  2. 

BY  ESTIMATION,  contracts.  In 
sales  of  land  it  not  unfrequently  occurs 
that  the  property  is  said  to  contain  a 
certain  number  of  acres,  by  estimation , 
or  so  many  ncrcs,  more  or  less.  When 
these  expressions  arc  used,  if  the  land 
fall  short  by  a small  quantity,  the 
purchaser  will  receive  no  relief.  In 
one  case  of  this  kind,  the  land  fell 
short  two- fid hs,  and  the  purchaser 
received  no  relief.  2 Freem.  10G, 
vide  1 Finch,  109;  1 Call,  R.  301  ; G 
Binn.  Rep.  106;  1 Sorg.  & Rawlc,  R. 
100;  1 Yeatcs,  R.  322;  2 John.  R. 
37;  5 John.  R.  508;  15  John.  R. 
471  ; 1 Caines,  R.  493  ; 3 Mass.  Rep. 
380  ; 5 Mass.  R.  355 ; 1 Root,  R.  528; 
4 Hen.  & Munf.  184  ; the  meaning  of 
these  words  has  never  been  precisely 
ascertained  bv  judicial  decision.  See 
Sugd.  Vend.  231  to  230 ; Wolff,  Inst. 
§ 658  ; and  the  cases  cited  under  the 
article  Constitution;  More  or  less; 
Subdivision. 

BY-LAWS,  arc  rules  and  ordinances 


made  by  a corporation  for  its  own 
government. 

2.  — The  power  to  make  by-laws  is 
usually  conferred  by  express  terms  of 
the  charter  creating  the  corporation, 
though,  when  not  expressly  granted, 
it  is  given  by  implication,  and  it  is 
incident  to  the  very  existence  of  a 
corporation.  When  there  is  an  express 
grant,  limited  to  certain  cases  and  for 
certain  purposes,  the  coqx>rate  power 
of  legislation  is  confined  to  the  objects 
«I>ecitied,  all  others  being  excluded  by 
implication.  2 Kyd  on  Corp.  102  ; 
2 P.  Wms.  207 ; Ang.  on  Corp.  177. 
The  power  of  making  by-laws,  is  to 
be  exercised  by  those  persons  in 
whom  it  is  vested  by  the  charter  ; but 
if  that  instrument  is  silent  on  that 
subject,  it  resides  in  the  members  of 
the  corporation  at  large.  Harris  & 
Gill’s  R.  324  ; 4 Burr.  2515,  2521 ; 6 
Bro.  P.  C.  519. 

3.  — The  constitution  of  the  United 
States,  and  acts  of  Congress  made  in 
conformity  to  it ; the  constitution  of 
the  state  in  which  a corporation  is 
located,  and  acts  of  the  legislature, 
constitutionally  made,  together  with 
the  common  law  os  there  accepted, 
arc  of  superior  force  to  any  by-law ; 
and  such  by-law,  when  contrary  to 
either  of  them,  is  therefore  void, 
whether  the  charter  authorizes  the 
making  of  such  by-law  or  not;  because 
no  legislature  can  grant  power  larger 
than  they  themselves  possess.  7 
Cowen’s  R.  585 ; Id.  604 ; 5 Cowen’s 
R.  638.  Vide,  generally,  Ang.  on 
Corp.  ch.  9 ; Willc.  on  Corp.  ch.  2,  s. 
3;  Bac.  Ab.  h.  t. ; 4 Vin.  Ab.  301  ; 
Dane’s  Ab.  Index,  h.  t. ; Com.  Dig. 
h.  t.  ; and  Id.  vol.  viii.  h.  t. 

BY  THE  BYE,  Eng.  law.  A dec- 
laration may  be  filed  without  a new 
process  or  writ,  when  the  defendant  is 
in  court  in  another  case,  by  the  plaintiff 
in  that  case  having  filed  common  bail 
for  him ; the  declaration  thus  filed  is 
called  a declaration  by  the  bye.  1 
Crompt.  90 ; Lee’s  Diet,  of  Pr.  Decla- 
ration IV. 
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CABINET.  Certain  officers  who 
taken  collectively  make  a board,  as, 
the  president’s  cabinet,  which  is  usually 
com|>oscd  of  the  secretary  of  state, 
the  secretary  of  the  treasury,  the 
attorney  general  ami  some  others. 

2. — These  officers  arc  the  advisers 
of  the  president. 

CADASTRE.  A term  derived  from 
the  French,  which  has  been  adopted  in 
Louisiana,  and  which  signifies  the 
official  statement  of  the  quantity  and 
value  of  real  property  in  any  district, 
made  for  the  purpose  of  justly  appor- 
tioning the  taxes  payable  on  such 
property.  3 Amcr.  St.  Papers,  070; 
12  Pet.  428,  n. 

CADET.  A younger  brother ; one 
trained  up  for  the  army  or  navy. 

CALENDAR.  An  almanac.  Sec 
Almanac. 

Calendar  crim.  law , is  a list  of 
prisoners,  containing  their  names,  the 
time  when  they  were  committed,  and 
by  whom,  and  the  cause  of  their  com- 
mitments. 

CALLING  THE  PLAINTIFF, 
practice.  When  a plaintiff  perceives 
thut  he  has  not  given  evidence  to 
maintain  his  issue,  and  intends  to 
become  nonsuited,  he  withdraws  him- 
self, when  the  cryer  is  ordered  to  call 
the  plaintiff,  and  on  his  fuiling  to 
appear,  he  becomes  nonsuited.  3 Bl. 
Com.  370. 

CALLS.  This  name  is  given  to 
instalments  which  are  demanded  by 
directors  or  managers  of  corpora- 
tions, and  which  are  due  by  subscribers 
to  the*  stock  of  such  corporations. 

CALUMNIATORS,  civil  law,  are 
|>orsons  who  accuse  others  of  having 
committed  crimes,  whom  they  know  to 
be  innocent.  Code,  9,  40,  9. 

-CAMBIST.  A person  skilled  in 
exchange  ; one  who  deals  or  trades  in 
promissory  notes  or  bills  of  exchange. 

CAMERA  STELLATA,  Eng.  law , 
the  court  of  the  Star  Chamber,  now 
abolished. 

CAMPARTUM.  A part  or  portion 


of  a larger  field  or  ground,  which 
would  otherwise  be  in  gross  or  common. 
Vide  Champerty. 

CANAL.  A trench  dug  for  leading 
water  in  a particular  direction,  and 
: confining  it. 

2. — Canals  can  be  dug  only  by 
authority  of  the  legislature,  and  are 
generally  protected  by  the  law  which 
authorises  their  being  made.  Various 
points  have  arisen  under  numerous 
laws  authorising  the  construction  of 
canals  which  have  been  decided  in 
cases  reported  in  1 Yeates,  430 ; 1 
Binn.  70  ; 1 Pennsyl.  402;  2 Pennsyl. 
f>17  ; 7 Mass.  109;  1 Sumn.  40;  20 
Johns.  103,  735  ; 2 Johns.  283;  7 
John.  Ch.  315  ; 1 Wend.  474  ; 5 Wend. 
100  ; 8 Wend.  409;  4 Wend.  607;  6 
Cowen,  098  ; 7 Cowcn,  520  ; 4 Hamm. 
253;  5 Hamm.  141,  391  ; 0 Hamm. 
120  ; 1 N.  II.  Rep.  339  ; See  River . 

CANCELLARIA  CURIA.  The 
name  formerly  given  to  the  court  of 
chancery. 

CANCELLATION,  in  its  general 
acceptation,  is  the  act  of  crossing  u 
writing ; it  is  used  sometimes  to  signify 
the  manual  ojieration  of  tearing  or 
destroying  the  instrument  itself.  Hyde, 
v.  Hyde,  1 Eq.  Cus.  Abr.  409 ; Rob. 
on  Wills,  367,  n. 

2.  — Cancelling  a will,  aniino  revo- 
carvliy  is  a revocation  of  it,  and  it  i9 
unnecessary  to  show  a complete  de- 
struction or  obliteration.  2 B.  & B. 
050;  3 B.  & A.  4^9;  2 Bl.  R.  1043; 

2 Nott  & M‘Cord,  272;  Whart.  Dig. 
Wills,  c. ; 4 Mass.  402.  When  one 
duplicate  has  been  cancelled,  anirno 
revocatvli , it  is  the  cancellation  of  both. 

3 Lee,  Bcc.  R.  582* 

3.  — But  the  mere  act  of  cancelling 
a will  is  nothing,  unless  it  be  done 
animo  revocandi , and  evidence  is  ad- 
missible to  show,  quo  aniino^  the 
teritutor  cancelled  it.  7 Johns.  394 ; 
2 Dali.  200;  S.  C.  2 Yeates,  170;  4 
Serg.  & Rawlc,  297;  cited  2 Dali. 
207,  n. ; 3 Hen.  & Munf.  502;  Rob. 
on  Wills,  305 ; Lovel.  178 ; Toll,  on 
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Ex’rs,  Index,  h.  t. ; 3 Stark.  Ev.  1714  ; 

1 Adams’s  Rep.  52 ; 9 Mass.  307 ; 5 
Conn.  202;  4 Wend.  474;  4 Wend. 
585 1 l Harr.  & Mol I.  f58;  4 Conn. 
550;  8 Verni.  373;  1 N.  II.  Rep.  1 ; 
4 N.  II.  Rep.  191  ; 2 Eccl.  Rep.  23. 

4. — As  to  the  effect  of  cancelling  a 
deed,  which  has  not  been  recorded, 
sec  1 Adams’s  Rep.  1 ; Palm.  403 ; 
Latch.  226  ; Gilb.  Law  Ev.  109,  110  ; 

2 II.  Bl.  263 ; 2 Johns.  87  ; 1 Grcenl. 
R.  78;  10  Mass.  403;  9 Pick.  105; 

4 N.  H.  Rep.  191  ; Greenl.  Ev.  § 265; 

5 Conn.  262 ; 4 Conn.  450 ; 5 Conn. 
86;  2 John.  R.  84;  4 Ycrg.  375 ; 6 
Mass.  24 ; 11  Mass.  337  ; 2 Curt. 
Ecc.  R.  458. 

CANDIDATE.  One  who  offers 
himself  or  is  offered  by  others  for  an 
office. 

CANON,  cccl.  law . This  word  is 
taken  from  the  Greek,  and  signifies  a 
rule  or  law.  In  the  ecclesiastical  law, 
it  is  also  applied  to  designate  an  order 
of  religious  persons.  See  Law,  Canon. 

CANONIST.  One  well  versed  in 
the  canon  or  ecclesiastical  law. 

CANNON  SHOT,  war.  is  the  dis- 
tancc  which  a cannon  will  throw  a ball. 

2. — The  whole  spnre  of  the  sea, 
within  cannon  shot  of  the  coast,  is 
considered  ns  making  a part  of  the 
territory  ; and,  for  that  reason,  a vessel 
taken  under  the  cannon  of  a neutral 
fortress,  is  not  a lawful  prize.  Vatt. 
b.  1,  c.  23,  s.  289,  in  (inem;  Cliitt. 
Law  of  Nat.  113;  Mart.  Law  of  Nat. 
b.  8,  c.  6,  s.  6 ; 3 Rob.  Adm.  Rep. 
102,  336;  5 lb.  373;  3 Hagg.  Adm. 
R.  257.  This  part  of  the  sea  being 
considered  ns  part  of  the  adjacent  ter- 
ritory, it  follows  that  magistrates  win 
cause  the  orders  of  their  governments 
to  be  executed  there.  Three  miles  is 
considered  ns  the  greatest  distance  that 
the  force  of  gunpowder  can  carry  a 
fiomb  or  a ball.  Azun.  Mar.  Law, 
part  2,  c.  2,  art.  2,  § 15;  Bouch.  Inst, 
n.  1848.  The  anonymous  author  of 
the  poem,  del  della  Natura,  lib.  5,  ex- 
presses this  idea  in  the  following  lines : 

Tunta  n’avanza  in  mar  questo  dominio, 
Quant’  csscr  puo  d'anlcmuralo  c guardia, 


Findovc  pud  da  terra  in  mar  vibrnndosi 
Cores  di  cavo  bronzo  accesso  fuhninc. 

Far  os  the  sovereign  can  defend  his  swny, 
Extends  his  empire  o’er  the  watery  way  ; 

The  shot  sent  thundering  to  the  liquid  plain, 
Assigns  the  limits  of  his  just  domain. 

Vide  League. 

CAPACITY.  This  word  is  taken 
in  various  senses.  1.  It  is  that  apti- 
tude which  good  order  requires  a man 
should  possess  for  the  employment  to 
which  he  is  destined.  The  con- 
stitution requires  that  the  president, 
senators  and  representatives  should 
have  attained  certain  ages,  and  in  the 
case  of  the  senators  and  representa- 
tives that  they  should  have  local  quali- 
fications ; without  those  they  have  no 
capacity  to  serve  in  these  offices.  2. 
Capacity  is  more  particularly  applied 
to  the  legal  ability  in  a party  to  con- 
tract, to  devise  or  bequeath,  to  grant 
lands  or  receive  such  grants,  to  give 
or  to  receive,  to  inherit,  to  marry,  and 
the  like.  2 Com.  Dig.  294 ; Dane’s 
Ab.  Index,  h.  t. 

2. — All  laws  which  regulate  the  ca- 
pacity of  persons  to  contract,  are  con- 
sidered personal  laws ; such  are  the 
laws  which  relate  to  minority  and  ma- 
jority ; to  the  powers  of  guardians  or 
parents ; to  the  powers  or  disabili- 
ties caused  by  coverture.  The  law 
of  the  domicil  generally  governs  in 
cases  of  this  kind.  Burge  on  Sureties, 
89. 

CAPAX  DOLL  Capable  of  com- 
mitting crime.  This  is  said  of  one 
who  has  sufficient  mind  and  under- 
standing to  be  made  responsible  for 
his  actions,  and  who  possesses  legal 
discretion,  fq.  v.) 

CAPE,  English  law , is  a judicial 
writ  touching  a plea  of  lands  and 
tenements.  The  writs  which  hear  this 
name  are  of  two  kinds,  namely,  capo 
magnum,  or  grand  cape ; and  cape 
parvum,  or  petit  cape. 

CAPERS,  arc  vessels  of  war  owned 
hy  private  persons,  and  differ  from 
privateers  (q.  v.)  only  in  respect  of 
their  size;  they  being  smaller.  Ben. 
Lex.  Mer.  220. 

CAPIAS,  practice,  This  word,  the 
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signification  of  which  is  “ that  you 
take,”  is  applicable  to  many  heads  of 
practice.  Several  writs  and  processes  , 
commanding  the  sheriff  to  take  the  i 
person  of  the  defendant  are  known  by  | 
the  name  of  capias.  The  writ  in  or- 
dinary use  bearing  this  name  is  the 
capias  lul  rcsporuletvlwn , simply  so 
called.  Sec  3 111.  Com,  281. 

Capias  ad  afdikndlm  judicium,  ! 
practice , is  a writ  issued  in  a case  ol  1 
misdemeanor,  after  the  defendant  1ms  ( 
appeared  and  is  found  guilty,  and  is 
not  present  wlien  called.  This  writ  is 
to  bring  him  to  judgment.  4 Bl.  Com. 
308. 

Capias  ad  respondkndum,  inprac - 
ticc , is  a writ  commanding  the  sheriff, 
or  other  proper  officer,  “ to  take  the 
body  of  the  defendant,  and  to  keep  the 
same  to  answer,  cul  respondendum , the 
plaintitl*  in  u plea,”  &c.  The  amount 
of  bail  demanded  is  endorsed  on  the 
writ. 

2. — Under  this  writ  the  defendant  is  < 
to  be  arrested,  and  he  gives  a bail  ; 
bond  to  the  officer,  or  it  is  the  duty  of 
the  latter  to  imprison  him.  Sometimes, 
when  it  is  too  late  to  issue  a summons, 
or  a capias  is  preferred  for  any  reason, 
it  is  the  practice  in  some  places,  as 
lately  in  Pennsylvania,  to  endorse  on 
the  capias,  “ no  bail  required ;”  in 
which  case,  after  the  defendant  has 
been  arrested,  lie  is  required  to  endorse 
on  the  writ,  “ I authorize  the  prothono- 
tary  to  enter  my  appearance  to  the 
action,”  and  subscribe  his  name,  lie  ; 
is  then  discharged.  If  the  writ  has 
been  served,  and  the  defendant  have 
not  given  bail,  but  remains  in  custody, 
it  is  returned  C.  C.  cepi  corpus  ; if  he 
have  given  bail,  it  is  returned  C.  C. 
B.  B.  cepi  corpus,  Bail  Bond ; if  the 
defendant’s  appearance  have  been  ac-  I 
cepted,  the  return  is  “ C.  C.  and  de-  | 
fcndnnt’s  appearance  accepted.”  This,  , 
like  other  writs,  bears  teste  a general 
teste  day,  and  is  returnable  on  a regular  ' 
return  day.  1 Penns.  Pr.  36  ; 1 Arch. 
Pr.  68. 

Capias  ad  satisfaciendum  prac- 
tice, is  a writ  issuing  out  of  n court,  in 
a case  where  a judgment  has  been 


rendered,  directed  to  the  proper  officer 
of  the  court,  commanding  him  to  take 
the  defendant,  and  him  safely  keep,  so 
that  he  may  have  his  body  in  court  on 
the  return  day,  to  satisfy,  (ul  satisfact- 
endurn,  the  plaintiff.  This  writ  is 
tested  on  a general  teste  day,  and  re- 
turnable on  a regular  return  day. 

2.  — It  lies  after  judgment  in  most 
instances  in  which  the  defendant  was 
subject  to  a capias  ad  respondendum 
before,  and  plaintiffs  are  subject  to  it, 
when  judgment  has  been  given  against 
them  fir  costs.  Members  of  Congress 
and  of  the  legislature,  cun/lo,  moraiulo, 
et  dcdcumlo,  to,  at,  and  from  the  places 
of  sitting  of  Congress,  or  of  the  legis- 
lnture,  are  not  liable,  on  account  of 
their  public  capacity,  to  this  process; 
nor  are  ambassadors  (q.  v.),  and  other 
public  ministers  and  their  servants. 
Act  of  Congress  of  April  30,  1700,  s. 
25  and  26,  Story’s  Laws  United  States, 
88 ; 1 Dual.  Pr.  05,  06 ; Com.  Dig. 
Ambassador,  B ; 4 Dali.  321.  In 
Pennsylvania  women  arc  not  subject 
to  this  writ  except  in  actions  founded 
upon  tort,  or  claims  arising  otherwise 
than  ex  contractu.  7 Ilecd’s  Laws  of 
Pa.  150.  Sec  Arrest. 

3.  — It  is  executed  by  arresting  the 
body  of  the  defendant,  and  keeping 
him  in  custody ; discharging  him  upon 
his  giving  security  for  the  payment  of 
the  debt,  or  that  he  will  return  in  cus- 

[ tody  again  before  the  return  day,  is  an 
escape,  although  he  do  return;  13 
Johns.  R.  366 ; 8 Johns.  R.  98 ; and 
the  sheriff  is  liable  for  the  debt.  In 
England  a payment  to  the  sheriff  or 
other  officer  having  the  cn.  sa.  is  no 
payment  to  the  plaintiff.  Frcem.  842 ; 
Lutw.  587  ; 2 Lev.  203;  1 Arch.  Pr. 
278;  the  law  is  different  in  Pennsyl- 
vania ; 3 Sorg.  & Rawlc,  467.  The 
return  made  by  the  officer  is  either 
C.  C.  & C.,  cepi  corpus  et  commititur, 
if  the  defendant  have  been  arrested 
and  held  in  custody ; or  N.  E.  I.,  non 
csl  inventus,  if  the  officer  has  not  been 
able  to  find  him.  This  writ  is  in 
common  language  called  a ca.  sa. 

Capias  pko  fine,  practice,  crim. 
law,  is  the  name  of  a writ  which  issues 
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against  a defendant,  who  has  been  fined 
for  some  offence  against  a statute,  and 
who  does  not  discharge  it  according  to  | 
the  judgment ; this  writ  commands  the 
sheriff  to  arrest  the  defendant  and  com- 
mit him  to  prison,  there  to  remain  till 
he  shall  pay  the  said  fine,  or  be  other- 
wise discharged  according  to  law. 

Capias  utlugatum,  in  English 
practice  ; the  capias  utlugatum  is  gen- 
eral or  special ; the  former  against  the 
person  only,  the  latter  against  the  per- 
son, lands  and  goods. 

2.  — This  writ  issues  upon  the  judg- 
ment of  outlawry  being  returned  by  the 
sheriff  upon  the  exigent , and  it  takes 
its  name  from  the  words  of  the  manda- 
tory part  of  the  writ,  which  states  the 
defendant  being  outlawed  utlugatum, 
or  ut. 

3.  — The  general  writ  of  capias  utlu- 
gatum commands  the  sheriff’  to  take 
the  defendant,  so  that  he  have  him  bo- 
forc  the  king  on  a general  return  day, 
wheresoever,  &c.,  to  do  and  receive 
what  the  court  shall  consider  of  him. 

4.  — The  special  capias  utlugatum , 
like  the  general  writ,  commands  the 
sheriff  to  take  the  defendant ; and  thus 
far  it  is  executed,  and  the  defendant  is 
discharged  upon  an  attorney’s  under- 
taking, or  upon  giving  houd  to  thfe  she- 
riff’, in  the  same  manner  as  when  the 
writ  is  general.  But  the  special  writ 
also  commands  the  sheriff*  to  inquire  by 
a jury  of  the  defendant’s  goods  and 
lands,  to  extend  and  appraise  the  same, 
and  to  take  them  in  the  king’s  hands 
and  safely  keep  (Item,  so  that  he  may 
answer  to  the  king  for  the  value  and 
issues  of  the  same.  2 Arch.  Pr.  101. 

Capias  in  withernam,  practice,  is 
a writ  issued  after  a return  of  clongala 
or  eloined  has  been  made  to  a wrrit  of 
rctoruo  habetulo,  commanding  the  she- 
riff to  take  so  many  of  the  distrainer’s 
goods  by  way  of  reprisal,  as  will  equal 
the  goods  mentioned  in  the  rctorno  ha- 
bcnrlo . 2 Inst.  140;  1\  N.  B.  08; 

and  see  form  in  2 Sell.  Pr.  109. 

CAPIATUK.  The  name  of  n writ 
which  was  issued  to  levy  a fine  due  to 
the  king,  iiri|>osed  ii|>on  an  offender  for 
a grave  offence.  Bac.  Ab.  Fines  and 

Vol.  i.— 28 


Amercements,  in  prim.  See  Judgment 
of  Capiatur. 

CAPITA.  In  the  distribution  of  nn 
intestate’s  personal  estate  a person  who 
claims  to  receive  a share  in  his  own 
right,  is  said  to  claim  per  capita,  in 
contradistinction  to  those  who  clnim 
per  stirjtes.  Sec  1 Hop.  on  Leg.  120, 
130;  Per  Capita ; Per  Stirpes; 
Stirpes. 

CAPITAL,  political  economy,  com- 
merce. In  political  economy,  it  is  that 
portion  of  the  produce  of  a country, 
which  may  be  made  directly  available 
either  to  support  the  human  species  or 
to  the  facilitating  of  production. 

2.  — In  commerce,  ns  applied  to  indi- 
viduals, it  is  those  objects,  whether 
consisting  of  money  or  other  proj>erty, 
which  a merchant,  trader,  or  other  per- 
son adventures  in  nn  undertaking,  or 
which  he  contributes  to  the  common 
stock  of  a partnership. 

3.  — It  signifies  money  put  out  at  in- 
terest. 

4.  — The  fund  of  a trading  compnny 
or  corporation  is  also  called  capital, 
but  in  this  sense  the  word  stock  is  gen- 
erally added  to  it ; thus  we  say  \\\Qcap- 
Ual  stock  of  the  Bank  of  North  America. 

Capital  crime,  is  one  for  the  pun- 
ishment of  which  death  is  inflicted, 
which  punishment  is  called  capital 
punishmetd.  Dane’s  Ab.  Index,  h.  t. 

2.  — The  subject  of  capital  punish- 
ment lias  occupied  the  attention  of  the 
most  enlightened  men  for  a long  time, 
particularly  ‘since  the  middle  of  the 
last  century ; and  none  deserves  to  be 
more  carefully  investigated.  The 
right  of  punishing  its  members  by  so- 
ciety cannot  bo  denied ; but  how  far 
that  right  is  to  extend  seems  not  to  he 
agreed  upon.  Baccaria  in  his  cele- 
brated treatise  of  crimes  and  punish- 
ments, contends  w ith  zeal,  that  the  pun- 
ishment of  death  ought  not  to  lie  inflict- 
ed in  times  of  peace ; and  only  when 
it  is  necessary  to  support  the  laws,  and 
they  can  be  supported  in  no  other 
manner,  at  other  times.  § 28. 

3.  — It  is  not  within  the  plan  of  this 
work  to  examine  the  question,  whether 
tile  punishment  is  allowed  by  the  natu- 
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ral  law.  The  principal  arguments  for 
and  against  it  arc  here  given. 

4.  — l.  The  arguments  used  in  fa- 
vour of  the  abolition  of  capital  punish- 
ment, are, 

5.  — 1st.  That  existence  is  a right 
which  men  hold  from  God,  ami  which 
society  in  a body  can  no  more  deprive 
them  of,  than  a member  of  that  society 
can  do  so,  because  society  is  governed 
by  the  immutable  laws  of  humanity.  | 

6.  — 2d.  That,  even  should  the  right 
be  admitted,  this  is  a restraint  badly 
selected,  which  docs  not  attain  its  end, 
death  being  less  dreaded,  than  either 
solitary  confinement  for  life,  or  the  per- 
formance of  hard  labour  and  disgrace 
for  life. 

7.  — 3d.  That  the  infliction  of  the 
punishment  does  not  prevent  crimes, 
any  mom  than  other  less  severe  but 
longer  punishments. 

8.  — 1th.  That  as  a public  example, 
this  punishment  is  only  u barbarous 
show,  hotter  calculated  to  accustom 
mankind  to  the  contemplation  of  blood- 
shed, than  to  restrain  them. 

9.  — 5th.  That  the  law  by  taking 
life,  when  it  is  unnecessary  for  the  safe- 
ty of  society,  must  act  by  some  other 
motive;  this  can  be  no  other  than  re- 
venge. To  the  extent  the  law  punishes 
an  individual  beyond  what  is  requisite 
for  tlie  preservation  of  society,  and  the- 
restoration  of  the  offender,  is  cruel  and 
barbarous.  The  law  to  prevent  a bar- 
barous act,  commits  one  of  the  same 
kind ; it  kills  one  of  the  members  of 
society,  to  convince  the  others  that  kill- 
ing is  unlawful. 

1 0.  — tith.  That  by  depriving  a man 
of  life,  society  is  deprived  of  the  bene- 
fits which  he  is  able  to  confer  upon  it ; 
for,  according  to  the  vulgar  phrase,  a 
man  hanged  is  good  for  nothing. 

1 1 .-—7th.  That  experience  has  prov- 
ed that  offences  which  were  formerly 
punished  with  death,  have  not  increas- 
ed since  the  punishment  has  been 
changed  to  a milder  one. 

12.  — 2.  The  arguments  which  have 
been  urged  on  the  other  side,  are, 

13.  — 1st.  That  all  that  humanity 
commands  to  legislators  is  that  they 


should  inflict  only  nrccssanj  and  use- 
ful punishments ; and  that  if  they 
keep  within  these  bounds,  the  law  may 
permit  an  extreme  remedy,  even  the 
punishment  of  death,  when  it  is  requi- 
site for  the  safety  of  society. 

14.  — 2d.  That,  whatever  Ik?  said  to 
the  contrary,  this  punishment  is  more 
repulsive  than  any  other,  as  life  is  es- 
teemed above  all  things,  and  death  is 
considered  as  the  greatest  of  evils,  par- 
ticularly when  it  is  accompanied  by 
infamy. 

15.  — 3d.  That  restrained,  ns  this 
punishment  ought  to  be*,  to  the  great- 
est crimes,  it  can  never  lose  its  efficacy 
as  on  example,  nor  harden  the  multi- 
tude by  the  frequency  of  executions. 

1G. — 4th.  That  unless  this  punish- 
ment Ik?  placed  at  the  top  of  the  scale 
of  punishment,  criminals  will  always 
kill,  when  they  can,  while  committing 
an  inferior  crime,  as  the  punishment 
will  be  increased  only  by  a more  pro- 
tracted imprisonment,  where  they  still 
w ill  hope  for  a pardon  or  an  escape. 

17.  — 5th.  The  essays  which  have 
been  made  by  two  countries  at  least, 
(Russia,  under  the  reign  of  Elizabeth, 
and  Tuscany  underthe  reign  of  Leopold, 
where  the  punishment  of  death  was 
abolished,)  have  proved  unsuccessful, 
as  that  punishment  has  been  restored 
in  both. 

18.  — Arguments  on  theological 
grounds  have  also  been  advanced  on 
both  sides. 

Vide  Baccaria  on  Crimesand  Punish- 
ments ; Voltaire,  h.  t.;  Livingston’s 
excellent  arguments  in  his  Report  on  a 
plan  of  a penal  code.  Liv.  Syst.  Pen. 
Law,  22 ; Ucntlmm  on  Legislation, 
part  3,  ch.  9;  Report  to  the  N.  Y. 
Legislature:  18  Am.  Jur.  334. 

CAPITATION.  A poll  tax  : an  im- 
position which  is  yearly  laid  on  each  per- 
son according  to  his  estate  and  ability. 

2. — The  constitution  of  the  United 
States  provides  that  44  no  capitation,  or 
other  direct  tax,  shall  Ik?  laid,  unless  in 
proportion  to  the  census,  or  enumera- 
tion, thereinljcforc  directed  to  be  taken.” 
Art.  1,  s.  9.  n.  4.  See  3 l)all.  171  ; 
5 Wheat.  317. 
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CAPITB,  descents , by  the  head. 
Distribution  or  succession  per  capite 
is  said  to  take  place  when  every  one 
of  the  kindred  in  equal  degree,  and  not 
jure  representation  is,  receive  un  equal 
part  of  an  estate. 

CAPITULARIES.  The  Capitularia 
or  Capitularies,  was  a code  of  laws 
promulgated  by  Childebort,  Clotaire, 
Carloman,  Pepin,  Charlemagne  and 
other  kings.  It  was  so  called  from  the 
small  chapters  or  heads  into  which  they 
were  divided.  The  edition  by  Baluze, 
published  in  1077,  is  said  to  be  the 
best. 

CAPITULATION,  tear,  is  the  treaty 
which  determines  the  conditions  under 
which  a fortified  place  is  abandoned  to 
the  commanding  officer  of  the  army 
which  besieges  it. 

2. — On  surrender  by  capitulation,  all 
the  property  of  the  inhabitants  protected 
by  the  articles,  is  considered  by  the 
law  of  nations  as  neutral,  and  not  sub- 
ject to  capture  on  the  high  seas,  by  the 
belligerent  or  its  ally.  2 Dali. 

Capitulation,  law,  is  an  agree- 
ment by  which  the  prince  and  the  ;>co- 
ple,  or  those  who  have  the  right  of  the 
people,  regulate  the  manner  in  which 
the  government  is  to  be  administered. 
Wolff,  $ 989. 

CAPTAIN  or  SEA  CAPTAIN,  mar. 
law.  The  name  given  to  the  master 
or  commander  of  a vessel.  He  is 
known  in  this  country  very  generally 
by  the  name  of  master,  (q.  v.)  He  is 
aiso  frequently  denominated  patron  in 
foreign  laws  and  books. 

2.  — There  are  captains  in  the  navy 
of  the  United  States,  who  an;  officers 
appointed  by  government,  and  those 
who  arc  employed  in  the  service  of 
merchants. 

3.  — It  is  proposed  to  consider  the 
duty  of  the  latter.  Towards  the  owner 
of  the  vessel  he  is  bound  by  his  jiersonal 
attention  and  care,  to  take  all  the  neces- 
sary precautions  for  her  safety ; to 
proceed  on  the  voyage  in  which  such 
vessel  may  1x3  engaged,  and  to  obey 
faithfully  his  instructions;  and  bv  all 
means  in  his  power  to  promote*  the  in- 
terest of  his  owner.  But  he  is  not  re- 


quired to  violate  good  faith,  nor  employ 
fraud  even  with  an  enemy.  3 Crunch, 
242. 

4.  — Towards  others  it  is  the  policy 
of  the  law  to  hold  him  responsible  for 

I all  losses  or  damages  that  may  happen 
to  the  goods  committed  to  his  charge, 
whether  they  arise  from  negligence, 
ignorance,  or  wilful  misconduct  of  him* 
self  or  his  mariners  or  any  other  on 
board  the  ship.  As  soon,  therefore,  as 
goods  are  put  on  board,  they  are  in  the 
master’s  charge,  and  he  is  bound  to  de- 
liver them  again  in  the  same  state  in 
which  they  were  shipped,  and  he  is  an- 
swerable for  all  losses  or  damages  they 
may  sustain,  unless  it  proceed  from  an 
inherent  defect  in  the  article,  or  from 
some  accident  or  misfortune  which 
could  not  be  prevented. 

5.  — It  may  be  laid  down  ns  a general 
rule  that  the  captain  is  responsible  when 
any  loss  occurs  in  consequence  of  his 
doing  what  he  ought  not  to  do,  unless 
he  was  forced  by  the  act  of  Cod,  the 
enemies  of  the  United  States,  or  the 
perils  of  the  sea.  1 Marsh.  Ins.  241 ; 
Pard.  n.  058. 

G. — The  rights  of  the  captain  arc,  to 
choose  his  crew ; as  he  is  responsible 
for  their  acts,  this  seems  but  just,  but 
a reasonable  deference  to  the  rights  of 
the  owner  require  that  he  should  be 
consulted,  as  he,  as  well  as  the  captain 
is  responsible  for  the  acts  of  the  crew. 
On  board,  the  captain  is  invested  with 
almost  nrbitrarv  power  over  the  crew, 
being  responsible  for  the  abuse  of  his 
authority.  Abb.  on  Shipp.  102.  lie 
may  repair  the  ship,  and,  if  he  is  not  in 
funds  to  pay  the  expenses  of  such  re- 
pairs, he  may  borrow  money,  when 
aboard,  on  the  credit  of  his  owners  or 
of  the  ship.  Abb.  on  Sh.  127,  8.  In 
such  cases,  although  contracting  within 
the  ordinary  scojm*  of  his  powers  and 
duties,  he  is  generally  responsible  as 
well  as  the  owner.  This  is  the  estab- 
lished rule  of  the  maritime  law,  intro- 
duced in  favour  of  commerce ; it  has 
been  recognized  and  adopted  by  the 
commercial  nations  of  Europe,  and  is 
derived  from  the  civil  or  Roman  law. 
Abbott,  Ship.  90;  Story,  Ag.  § 1 10  to 
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120,  § 294  ; Palev,  Ag.  by  Lloyd,  244; 

1 Liverm.  Ag.  70;  Poth.  Ob.  n.  82; 
Ersk.  Inst.  3,  3,  43;  Dig.  4,  9,  1 ; 
Poth.  Pnnd.  lib.  14,  tit.  1 ; 3 Summ.  R. 
228.  See  Roll’s  Com.  505,  5th  ed. 

CAPTATION,  French  law,  is  the 
net  of  one  who  succeeds  in  controlling 
the  will  of  another,  so  as  to  become 
master  of  it.  It  is  generally  taken  in 
a bad  sense. 

2. — Captation  takes  place  by  those  de- 
monstrations of  attachment  and  friend- 
ship, by  those  assiduous  attentions,  by 
those  sendees  and  officious  little  pre- 
sents which  are  usual  among  friends, 
and  by  all  those  means  which  ordi- 
narily render  us  agreeable  to  others. 
When  those  little  attentions  arc  unat- 
tended by  deceit  or  fraud  they  are  per- 
fectly fair,  and  the  captation  is  lawful; 
but  if  under  the  mask  of  friendship, 
fraud  is  the  object,  and  means  arc  used 
to  deceive  the  person  with  whom  you 
are  connected,  then  the  captation  is 
fraudulent,  and  the  acts  procured  by 
the  captator  arc  void.  See  Influence.  | 

CAPTATOU,  French  law . The  I 
name  which  is  sometimes  given  to  him 
who  by  flattery  and  artifice  endeavours  j 
to  surprise  testators  and  induce  them 
to  give  legacies  or  devises,  or  to  make  . 
him  some  other  girt.  Diet,  do  Jur. 

CAPTION,  practice,  is  that  part  of 
a legal  instrument,  as  a commission, 
indictment,  &c.,  which  shows  where, 
when,  and  by  what  authority  it  was 
taken,  found  or  executed.  As  to  the 
forms  and  requisites  of  captions,  see  1 
Murpli.  281  ; 8 Yerg.  514;  4 Iredell, 
113;  6 Miss.  409;  1 Scam.  45G ; 5 
1 low.  Mis.  20  ; 0 Black f.  299;  1 Hawks, 
354  ; 1 Brev.  109. 

2.  — In  the  English  practice  when  an 
inferior  court,  in  obedience  to  the  writ 
of  certiorari,  returns  an  indictment  in  the 
K.  B.  it  is  annexed  to  the  caption,  then 
called  a schedule.  1 Snund.  309,  n 2. 
Vide  Dane’s  Ah.  Index,  h.  t. 

3.  — Caption  is  another  name  for  ar- 
rest. 

CAPTIVE.  By  this  term  is  under- 
stood one  who  has  been  taken;  it  is 
usually  applied  to  prisoners  of  war,  (q. 
v.)  Although  he  has  lost  his  liberty, 


a captive  does  not  by  his  captivity  lose 
his  civil  rights. 

CAPTOR,  war,  is  one  who  has 
taken  property  from  an  enemy;  this 
term  is  also  employed  to  designate  one 
who  has  taken  an  enemy. 

2.  — Formerly  goods  taken  in  war 
were  adjudged  to  lielong  to  the  captor, 
they  are  now  considered  to  vest  prima- 
rily, in  the  state  or  sovereign,  and  be- 
long to  the  individual  captors  only  to 
the  extent  that  the  municipal  laws  pro- 
vide. 

3.  — Captors  are  resjK>nsiblc  to  the 
owners  of  the  property  for  all  losses 
and  damages,  when  the  capture  is  tor- 
tious and  without  reasonable  cause  in 
the  exercise  of  belligerent  rights.  But 
if  the  capture  is  originally  justifiable, 
the  captors  will  not  be  responsible,  un- 
less by  subsequent  misconduct  they 
l>ccomc  trespassers  ah  initio.  1 Rob. 
R.  93,  96.  See  2 Gall.  374 ; 1 Gall. 
274  ; 1 Pet.  Adin.  Dec.  116  ; 1 Mason, 
R.  14. 

CAPTURE,  tear,  is  the  taking  of 
property  by  one  belligerent  from 
another. 

2.  — To  make  a good  capture  of  a 
ship,  it  must  l>c  subdued  and  taken  by 
an  enemy  in  ojicn  war,  or  by  way  of 
reprisals,  or  by  a pirate,  and  with  in- 
tent to  deprive  the  owner  of  it. 

3.  — Capture  may  be  with  intent  to 
possess  both  ship  and  cargo,  or  ouly 
to  seize  the  goods  of  the  enemy,  or 
contraband  goods  which  are  on  board. 
The  former  is  the  capture  of  the  ship 
in  the  proper  sense  of  the  word ; the 
latter  is  only  an  arrest  and  detention, 
without  any  design  to  deprive  the  owner 
of  it.  Capture  is  deemed  lawful,  when 
made  by  a declared  enemy,  lawfully 
commissioned  and  according  to  the 
laws  of  war ; and  unlawful,  when  it  is 
ngainst  the  rules  established  by  the 
law  of  nations.  Marsh.  Ins.  B.  1,  c. 
12,  s.  4. 

See  generally,  Lee  on  Captures, 
passim  ; 1 Chitty’s  Com.  Law,  377  to 
512 ; 2 W’oddes.  435  to  457 ; 2 Caincs’s 
C.  Err.  158;  7 Johns.  R.  419;  3 
Caincs’s  R.  155;  11  Johns.  R.  241; 
13  Johus.  R.  161;  14  Johns.  R.  227; 
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3 AVhcat.  163 ; 4 C ranch,  43 ; 6 Mass.  , 
197. 

CAPUT  LUPINUM,  Eng.  law , 
having  the  head  of  a wolf.  An  out- 
lawed felon  was  said  to  have  the  head  , 
of  a wolf,  and  might  have  been  killed 
by  any  one  legally.  Now  such  killing 
would  be  murder.  1 Hale,  PI.  C. 
497. 

CARCAN,  punishment ; this  is  a 
French  word  which  signifies  pillory, 
and  is  sometimes  used  in  that  sense; 
as  is  carcannum  for  a prison. 

CARDINAL,  eccl.  Ian •,  is  the  title 
of  an  ecclesiastical  prince,  who  has  an 
activo  or  passive  voice  in  the  conclave 
when  a pope  is  elected. 

CARDS,  crim.  law.  Small  square 
paste  boards,  generally  of  a fine  quality 
on  which  arc*  painted  figures  of  various 
colours,  nnd  used  for  playing  different 
games.  The  playing  of  cards  for 
amusement  is  not  forbidden,  but  gaming 
for  money  is  unlawful ; vide  Faro 
bank , and  Gaming. 

CARGO,  mar.  law.  The  entire 
load  of  a ship  or  other  vessel.  Abb. 
on  Sh.  Index,  h.  t. ; 1 I)all.  197  ; Merl. 
Rep.  h.  t.  2 Oil!  & John.  136.  This 
term  is  usually  applied  to  goor/s  only, 
and  docs  not  include  human  beings  or 
animals.  1 Phill.  Ins.  185;  4 Pick. 
429.  Hut  in  a more  extensive  and 
less  technical  sense,  it  includes  j>crsons, 
thus  we  say  a cargo  of  emigrants. 
See  7 Mann.  & Gr.  729,  744. 

CARNAL  KNOWLEDGE,  crim. 
law.  This  phrase  is  used  to  signify  a 
sexual  connexion ; as,  rape  is  the  car- 
nal knowledge  of  a woman,  &c.  Sec 
Rape. 

CARNALLY  KNEW,  pleadings. 
This  is  a technical  phrase  essentinl  in 
an  indictment  to  charge  the  defendant 
with  the  crime  of  rape  : no  other  word 
or  circumlocution  will  answer  the  same 
purpose  ns  these  words.  Vide  Ra- 
vished y nnd  Bac.  Ab.  Indictment,  G 1 ; 
Com.  Dig.  Indictment,  G 6 ; 1 Hale, 
682;  3 Inst.  60;  Co.  Litt.  137;  1 
Chit.  Cr.  Law,  *243.  It  has  been 
doubted  whether  these  words  were  in- 
dispensable, 1 East,  P.  C.  448,  but  it 
would  bo  unsafe  to  omit  them. 


CARR  AT,  weights.  A carrat  is  a 
weight  equal  to  three  nnd  one-sixth 
grains,  in  diamonds,  nnd  the  like.  Jac. 
L.  Diet.  Sec  Weight. 

CARRIERS,  contracts.  There  are 
two  kinds  of  carriers,  namely  common 
carriers , (q.  v.)  who  have  been  consi- 
dered under  another  head ; and  private 
carriers.  These  latter  are  persons 
who,  although  they  do  not  undertake 
to  transport  the  goods  of  such  ns 
choose  to  employ  them,  yet  agree  to 
carry  the  goods  of  some  particular 
person  for  hire,  from  one  place  to 
another. 

2.  — In  such  case  the  carrier  incurs 
no  responsibility  beyond  that  of  any 
ordinary  bailee  lbr  hire,  that  is  to  say, 
the  responsibility  of  ordinary  diligence. 
2 Bos.  & Pull.  417;  4 Taunt.  787; 
Selw.  N.  P.  382,  n.;  1 Wend.  R.  272; 
1 Hayw.  R.  14;  2 Dana,  R.  480;  6 
Taunt.  577  ; Jones,  Baihn.  121 ; Story 
on  Bailm.  § 495.  But  in  Gordon  v. 
Hutchinson,  1 Watts  & Serg.  285,  it 
was  holden  that  a wagoner  who  carries 
goods  for  hire,  contracts  the  responsi- 
bility of  a common  carrier,  whether 
transportation  be  his  principal  and  di- 
rect business,  or  only  an  occasional 
and  incidental  employment. 

3.  — To  bring  a person  within  the 
description  of  a common  carrier,  ho 
must  exercise  his  business  as  a public 
employment ; ho  must  undertake  to 
carry  goods  for  persons  generally ; nnd 
he  must  hold  himself  out  as  ready  to 
engage  in  the  transportation  of  goods 
for  hire,  ns  a business ; not  as  a casual 
occupation  pro  hoc  vice.  1 Salk.  249 ; 
1 Bell’s  Com.  407;  1 Hayw.  R.  14; 
1 Wend.  272 ; 2 Dana,  R.  430. 

CARRYING  AWAY,  crim.  law. 
To  complete  the  crime  of  larceny,  the 
thief  must  not  only  feloniously  take 
the  thing  stolen,  but  carry  it  away. 
The  slightest  carrying  away  will  bo 
sufficient;  thus  to  snatch  a diamond 
from  a Indy’s  ear,  which  is  instantly 
dropped  among  the  curls  of  her  hair ; 
1 Leach,  320 ; to  remove  sheets  from 
a bed  and  carry  them  into  an  adjoining 
room,  1 Leach,  222,  n. ; to  take  pinto 
from  u trunk,  aud  lay  it  on  the  floor 
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with  intent  to  carry  it  away,  lb. ; and 
to  remove  a package  from  one  part  of 
a wagon  to  another,  with  a view  to 
steal  it,  1 Leach,  236,  have  respec-  ! 
tivelv  been  holden  to  be  felonies.  2 
Chit.  Cr.  Law,  919.  Vide  3 Inst,  108, 
109;  1 Hale,  607;  Kel.  31;  Ry.  A 
Moody,  14;  Bac.  Ab.  Felony,  (D);  1 ' 
Bl.  Com.  231 ; Hawk.  c.  32,  s.  26. 
Where,  however,  there  lias  not  been  a 
complete  severance  of  tho  possession, 
it  is  not  a complete  carrying  away. 

2 East,  P.  C.  556;  1 Hale,  508;  2 
Russ,  on  Cr.  96.  Vide  Invito  Domino; 
Larceny;  Robbery;  'Diking. 

CART  BOTE,  an  allowance  to  the 
tenant  of  wood,  sunieient  for  carts  and 
other  instruments  of  husbandry. 

CARTE  BLANCHE.  The  signa- 
ture of  an  individual  or  more,  on  a 
white  paper,  with  a sufficient  space 
left  above  it  to  write  a note  or  other 
writing. 

2. — In  the  course  of  business,  it  not 
unfroqucntly  occurs  that  for  tho  sake 
of  convenience,  signatures  in  blank  are 
given  with  authority  to  fill  them  up. 
Those  arc  binding  upon  the  parties. 
But  the  blank  must  be  tilled  up  by  the 
very  person  authorised.  6 Mart.  L. 
R.  707.  Vide  Ch.  on  Bills,  70;  2 
Penna.  R.  200.  Vide  Blank. 

CARTEL,  war . An  agreement 
between  two  belligerent  powers  for  the 
delivery  of  prisoners  or  deserters,  and 
also  a written  challenge  to  a duel. 

2. — Cartel  ship,  is  a ship,  commis- 
sioned in  time  of  war  to  exchange 
prisoners,  or  to  carry  any  proposals 
between  hostile  powers ; slie  must 
carry  no  cargo,  ammunitions,  or  imple- 
ments of  war,  except  a single  gun  for 
signals.  The  conduct  of  ships  of  this 
description  cannot  be  too  narrowly 
watched.  The  service  on  which  they 
am  sent  is  so  highly  important  to  the 
interests  of  humanity,  that  it  is  pecu- 
liarly incumbent  on  all  parties  to  take 
care  that  it  should  be  conducted  in 
such  a manner  us  not  to  become  a 
subject  of  jealousy  and  distrust  be- 
tween the  two  nations.  4 Rob.  R. 
357 ; vide  Merl.  Rep.  h.  t. ; Dane’s  Ab. 
c.  40,  a,  6,  § 7 ; Pet.  C.  C.  R.  100;  3 


C.  Rob.  141;  6 C.  Rob.  336;  1 Dods. 
R.  60. 

CARTMEN,  are  persons  who  carry 
goods  and  merchandize  in  carts, 
either  for  great  or  short  distances  for 
hire. 

2. — Cartmen  who  undertake  to  carry 
goods  for  hire  as  a common  employ- 
ment, are  common  carriers.  Story  on 
Bailm.  § 496 ; and  see  2 Wend.  327 ; 
2 N.  & M.  88;  1 Murph.  417;  2 
Bailey,  421  ; 2 Verm.  92;  1 M'Cord, 
444  ; Bac.  Ab.  Carriers,  A. 

CASE,  practize,  is  a contested  ques- 
tiou  before  a court  of  justice;  a suit  or 
action;  a cause.  9 Wheat.  738. 

Case,  remedies , this  is  the  name  of 
an  action  in  very  general  use,  which 
lies  where  a party  sues  for  damages 
for  any  wrong  or  cause  of  complaint 
to  which  covenant  or  trespass  will  not 
lie.  Steph.  PI.  15;  3 YVoodd.  167; 
Earn.  N.  P.  1.  Vide  Writ  of  trespass 
on  the  case.  In  its  most  comprehensive 
signification,  case,  includes  assumpsit 
as  well  as  an  action  in  form  ex  delicto; 
but  when  simply  mentioned,  it  is  usu- 
ally understood  to  mean  an  action  in 
form  ex  delicto.  7 T.  R.  36. 

2. — An  action  on  the  case  lies  to 
recover  damages  for  torts  not  commit- 
| ted  with  force  actual  or  implied,  or 
, having  been  occasioned  by  force, 

: where  the  matter  affected  was  not 
tangible,  or  where  the  injury  was  not 
| immediate  but  consequential;  11  Muss. 

| 59,  137;  1 Yeates,  586;  6 S.  & R. 

! 348 ; 12  S.  & R.  210;  18  John.  257; 
19  John.  381  ; 6 Call,  44;  2 Dunn, 
378;  1 Marsh.  194;  2 11.  & M.  423; 

I Harper,  113;  Coxe,  339;  or  where 
■ the  interest  in  the  property  was  only  in 
I reversion.  8 Pick.  235;  7 Conn.  328; 
2 Green,  8;  1 John.  511  ; 3 Hawks, 
246 ; 2 Murph.  61 ; 2 N.  H.  Rep.  430. 
In  these  several  cases  trespass  cannot 
be  sustained.  4 T.  R.  4*9 ; 7 T.  R. 
9.  Case  is  also  the  proj>cr  remedy  for 
a wrongful  act  done  under  legal  pro- 
cess regularly  issuing  from  a court  of 
competent  jurisdiction.  2 Conn.  700 ; 
11  Muss.  500;  6 Grocnl.  421;  1 
Bailey,  441,  457;  9 Conn.  141;  2 
Litt.  234 : 3 Conn,  537 ; 3 Gill  & 
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John.  377.  Vide  Regular  and  irre- 
gular process. 

3.  — It  will  be  proper  to  consider,  1, 
in  what  case  this  action  lies;  2,  the 
pleadings;  3,  the  evidence;  4,  the 
judgment. 

4.  — § 1.  This  action  lies  for  inju- 
ries, 1,  to  the  absolute  rights  of  per- 
sons; 2,  to  the  relative  rights  of  |H*r- 
8on8 ; 3,  to  personal  property ; 4,  to 
real  property. 

5.  — 1.  When  the  injury  has  been 
done  to  the  absolute  rights  of  persons 
by  an  act  not  immediate  but  conse- 
quential, as  in  the  cast'  of  special  da- 
mage's arising  from  a public  nuisance, 
Willes,  71  to  74  ; or  where  an  encum- 
brance had  been ' placed  in  a public 
street,  and  the  plaintiff  passing  there 
received  an  injury;  or  for  a malicious 
prosecution.  See  Malicious  jrr (men- 
tion. 

(>. — 2.  For  injuries  to  the  relative 
rights,  as  for  enticing  away  an  infant 
child,  per  quo?  I servitium  am  wit,  4 
Litt.  25 ; lor  criminal  conversation, 
seducing  or  harbouring  wives ; de- 
bauching daughters, — but  in  this  case 
the  daughter  must  live  with  her  father 
ns  his  servant,  see  Induction  -or  en- 
ticing away  or  harbouring  apprentices 
or  servants.  1 Chit.  PI.  137  ; 2 Chit. 
Plead.  313,  319;  when  the  seduction 
takes  place  in  the  husband  or  father’s 
house,  lie  may,  at  his  election,  have 
trespass  or  case.  0 Munf*.  587  ; Gil- 
mer, 33 ; but  when  the  injury  is  done 
in  the  house  of  another,  case  is  the 
proper  remedy.  5 Grecnl.  546. 

7.  — 3.  When  the  injury  to  j>ersonnl 
property  is  without  force  and  not  im- 
mediate, but  consequential,  or  when 
the  plaintiff’s  right  to  it  is  in  reversion, 
as,  where  property  is  injured  by  a third 
person  while  in  the  linnds  of  a hirer,  3 
Camp.  187;  2 Murph.  62;  3 Hawks, 
246,  case  is  the  proper  remedy.  3 
East,  593;  \A.  Ravm.  1399;  Str. 
034  ; 1 Chit.  PI.  138.* 

8.  — 4.  When  the  real  property 
which  has  been  injured  is  corporeal , 
where  the  injury  is  not  immediate  but 
consequential,  ns  for  example,  putting 
a spout  so  near  the  plaintiff's  land,  as 


that  the  water  runs  upon  it;  l (’hit. 
PI.  126,  141 ; Str.  634;  or  where  the 
plaintiff’s  property  is  only  in  reversion. 
When  the  injury  has  been  done  to  in- 
corporeal rights,  as  for  obstructing  a 
private  way,  or  disturbing  n party  in 
the  use  of  a pew,  or  for  injury  to  a 
franchise,  as  a ferry,  and  the  like,  caso 
is  the  proper  remedy.  1 Chit.  l’I. 
143. 

9.  — § 2.  The  declaration  in  case, 
technically  so  called,  differs  from  a de- 
claration in  trespass,  chiefly  in  this, 
that  in  case  it  must  not  in  general  state 
the  injury  to  have  l>een  committed  vi  ft 
arm  is,  3 Conn.  04;  sec  2 Ham.  169; 
II  Mass.  57;  Coxe,  339;  ullcr  ver- 
dict, the  words  “with  force  and  arms” 
will  bo  rejected  as  surplusage.  Harp. 
122 ; and  it  ought  not  to  conclude  con- 
tra  paeon.  Com.  Dig.  Action  on  the 
case,  C 3 ; the  plea  is  usually  the  gen- 
eral issue,  not  guilty. 

10.  — § 3.  Any  matter  may,  in  gen- 
eral, lx;  given  in  evidence,  under  the 
plea  of  not  guilty,  except  the  statute  of 
limitations.  In  cases  of  slander  and  a 
few  other  instances,  however,  this  can- 
not be  done.  1 Suund.  1 30,  n.  1 ; 
Willes,  20.  When  the  plaintiff  de- 
clares in  case,  with  averments  appro- 
priate to  that  form  of  action,  and  the 
(wide nee  shows  that  the  injury  wras 
trespass;  or  when  he  declares  in  tres- 
pass, and  the  evidence  proves  an  in- 
jury for  which  case  will  lie,  and  not 
trespass,  the  defendant  should  be  ac- 
quitted by  the  jury,  or  the  plaintiff 
should  be  nonsuited.  5 Mass.  560; 
16  Mass.  451;  Coxe,  339;  3 John. 
468. 

11.  — § d.  The  judgment  is,  that  the 
plaintiff*  recover  a sum  of  money,  as- 
certained by  a jury,  for  his  damages 
sustained  by  the  committing  of  the 
grievances  complained  of  in  the  decla- 
ration, and  costs. 

12.  — In  the  civil  law,  an  action  was 
given  in  all  cases  of  nominate  con- 
tracts, which  was  always  of  the  same 
name.  Hut  in  innominate  contracts, 
which  had  always  the  same  considera- 
tion, but  not  the  same  name,  there 
could  be  no  action  of  the  same  deno- 
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ruination,  but  an  action  which  arose 
from  the  fact,  in  factum , or  an  action 
with  a form  which  arose  from  the  par- 
ticular circumstance,  priescriptis  verbis 
actio . Lee.  Klein.  § 779. 

Cask  stated,  practice , is  an  agree- 
ment in  writing,  between  a plaintiff  and 
defendant,  that  the  facts  in  dispute  be- 
tween them  arc  as  there  agreed  upon 
and  mentioned.  3 YVhart.  143. 

2.  — The  facts  being  thus  ascer- 
tained, it  is  left  for  the  court  to  decide 
for  which  party  is  the  law.  As  no 
writ  of  error  lies  on  a judgment  ren- 
dered on  a case  stated,  Dane’s  Ah.  c. 
137,  art.  4,  n.  § 7,  it  is  usual  in  the 
agreement  to  insert  a clause  that  the 
case  stated  shall  be  considered  in  the 
nature  of  special  verdict. 

3.  — In  that  case,  a writ  of  error  lies 
on  the  judgment  which  may  lie  ren- 
dered upon  it.  And  a writ  of  error 
will  also  lie  on  a judgment  on  a case 
stated,  when  the  parties  have  agreed 
to  it.  8 Serg.  & Rawle,  529. 

4.  — In  another  sense,  by  a case  sta- 
ted is  understood  a statement  of  all  the 
facts  of  a case,  together  with  the  names 
of  the  witnesses,  and  a detail  of  the 
documents  which  are  to  support  them. 
In  other  words,  a brief,  (q.  v.) 

CASH,  commerce , money  on  hand, 
which  a merchant,  trader  or  other  per- 
son has  to  do  business  with. 

2. — Cashptricc,  in  contracts,  is  the 
price  of  articles  paid  for  in  cash,  in 
contradistinction  of  credit  price,  which 
is  to  lx;  paid  for  some  time  after  the 
sale.  Pard.  n.  85  ; Chipm.  Contr.  1 10. 
In  common  parlance,  bank  notes  arc 
considered  as  cash ; but  bills  receivable 
are  not. 

Cash-kook,  commerce , accounts,  is 
one  in  which  a merchant  or  trader  en- 
ters un  account  of  all  the  money,  or 
pajicr  moneys  he  receives  or  pays.  An 
entry  of  the  same  thing  ought  to  be 
made  under  the  proper  dates,  in  the 
journal.  The  object  of  the  cash-book 
is  to  nft’ord  a constant  facility  to  ascer- 
tain the  true  state  of  a man’s  cash. 
Pard.  n.  87. 

CASIIIEU.  An  officer  of  a monied 
institution  who  is  entitled  by  virtue  of 


his  office  to  take  care  of  the  cash  or 
money  of  such  institution. 

2. —The  cashier  of  a bank  is  usually 
entrusted  with  all  the  funds  of  the 
bank,  its  notes,  bills,  and  other  choses 
in  action,  to  be  used  Irom  time  to  time 
for  the  ordinary  and  extraordinary  exi- 
gencies of  the  bank,  lie  usually  re- 
ceives directly,  or  through  the  subor- 
dinate officers,  all  moneys  and  notes  of 
the  bank ; delivers  up  all  discounted 
notes  and  other  securities,  w hen  they 
have  been  paid  ; draws  checks  to  with- 
draw the  funds  of  the  bank  where  they 
have  been  deposited ; and  as  the  exe- 
cutive officer  of  the  bank  transacts 
much  of  the  business  of  the  institution. 
In  general,  the  bank  is  bound  by  the 
acts  of  the  cashier  within  the  scope  of 
his  authority,  expressed  or  implied.  1 
Pet.  R.  40, 70 ; 8 Wheat.  R.  300, 861 ; 
5 Wheat.  R.  320;  3 Mason’s  R.  505; 
1 Breese,  R.  45 ; 1 Monr.  Rep.  179. 
But  the  bank  is  not  bound  by  the  de- 
claration of  the  cashier,  not  w ithin  the 
scope  of  his  authority ; as  when  a note 
is  about  to  be  discounted  by  the  bank, 
he  tells  a person  that  he  will  incur  no 
risk  nor  responsibility  by  becoming  an 
indorser  upon  such  note.  0 Pet.  II. 
51 ; 8 Pet.  R.  12.  Vide  17  Mass.  R. 
1 ; Story  on  Ag.  § 114,  115;  3 Halst. 
R.  1 ; 12  Wheat.  R.  183;  1 Watts  & 
Serg.  101. 

To  cash  jeb, pun ishment.  T o break ; 
to  deprive  a military  nmn  of  his  office. 
Example : every  officer  who  shall  bo 
convicted,  before  a general  court  mar- 
tial, of  having  signed  a false  certificate 
relating  to  the  absence  of  either  officer 
or  private  soldier,  or  relative  to  his 
daily  pay,  shall  be  cashiered.  Articles 
of  war,  art.  14. 

CASSATION,  French  law , is  a de- 
cision which  emanates  from  the  sove- 
reign authority,  and  by  which  a sen- 
tence or  judgment  in  the  last  resort  is 
annulled.  Merl.  Rep.  h.  t. ; this  juris- 
diction is  now  given  to  the  cour  dc 
cassation. 

2. — This  court  is  composed  of  fifty- 
two  judges,  including  four  presidents, 
an  attorney-general,  and  six  substi- 
tutes, bearing  the  title  of  advocates 
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general ; a chief  clerk,  four  subordi- 
nate clerks,  and  eight  huissiers.  Its 
jurisdiction  extends  to  the  examination 
and  superintendence  of  the  judgments 
and  decrees  of  the  inferior  court,  as  a 
court  of  errors,  both  in  civil  and  crimi- 
nal cases.  It  is  divided  into  three  sec- 
tions, namely,  the  section  (les  requites , 
the  section  civiUe , and  tlio  section  cri- 
minellc.  Merl.  Rep.  mot  Cour  de  Cas- 
sation. 

CASSETUR  BREVE,  practice. 
That  the  writ  be  quashed.  This  is 
the  name  of  a judgment  which  is 
entered  by  the  plaintiff  when  he  cannot 
prosecute  his  writ  with  effect  aguinst 
the  defendant  in  consequence  of  some 
allegation  on  his,  the  defendant's  part, 
which  puts  an  end  to  the  proceeding, 
without  paving  costs  to  the  defendant, 
and  after  which  the  plaintifF  is  enabled 
to  commence  new  process.  When  a 
bill  has  been  filed,  he  may  enter  a 
judgment  of  cassetur  billa . 3 Bl.  Com. 
340  ; and  vide  5 T.  R.  034  ; Gould’s 
Plead,  c.  5,  § 139.  Vide  To  quash. 

CAST1GATORY,  punishments , is 
an  engine  used  to  punish  women  who 
have  been  convicted  of  being  common 
scolds ; it  is  sometimes  called  the  tre- 
buckct,  tumbrel,  ducking  stool,  or 
cucking  stool.  This  barbarous  punish- 
ment has  perhaps  never  been  inflicted 
in  the  United  States.  Vide  Common 
Scold. 

CASTING  VOTE,  legislation , is 
the  vote  given  by  the  president  or 
speaker  of  a deliberate  assembly,  when 
the  votes  of  the  other  members  are 
equal  on  both  sides ; the  casting  vote 
then  decides  the  question.  Dane’s  Ab. 
h.  t. 

CASTRATION,  crim.  law.  The 
act  of  maliciously  depriving  a man  of 
one  or  both  his  testes ; though  it  usually 
indicates  the  deprivation  of  both.  This 
is  a mayhem,  utid  punishable  as  such, 
though  the  patient  consented  to  it. 

2. — By  the  ancient  luw  of  England 
this  crime  was  punished  by  retaliation, 
memlirum  pro  membro , 3 Inst.  lift. 
It  is  punished  in  the  United  States 
generally  by  fine  and  imprisonment. 
The  civil  law  punished  it  with  death. 

Vol.  i. — 29 


Dig.  48,  8,  4,  2.  For  the  French 
law,  vide  Code  Penal,  art.  316. 

3. — The  consequences  of  castration, 
when  both  testes  have  been  removed, 
are  impotence  and  sterility.  1 Beck’s 
Med.  Jur.  72. 

CASU  CONSIMILI,  practice , is  a 
writ  of  entry,  granted  when  the  tenant 
by  the  curtesy,  or  tenant  for  life,  aliens 
in  fee,  or  in  tail,  or  for  another’s  life. 

2.  — It  may  be  brought  by  the  rever- 
sioner, against  the  alienee,  in  tho 
tenant’s  lifetime. 

3.  — The  clerks  in  chancery  framed 
this  writ  in  likeness  to  the  writ  called 
in  casu  proviso , by  authority  of  the 
statute  Westm.  2,  c.  24,  hence  its 
name,  casu  consimili , in  a like  case*. 
Vide  3 Bl.  Com.  51  ; 7 Co.  4;  F.  N. 
B.  200. 

CASU  PROVISO,  practice , is  a 
writ  of  entry  given  by  the  statute  of 
Gloucester,  c.  7,  when  a tenant  in 
dower  aliens  in  fee  or  for  life.  It 
might  have  been  brought  by  the  rever- 
sioner against  the  alienee.  This  is 
perhaps  an  obsolutc  remedy,  having 
yielded  to  the  writ  of  ejectment.  F. 
N.  B.  205  ; Dane’s  Ab.  Index,  h.  t. 

CASUAL,  what  hnppens  fortuitous- 
ly ; what  is  accidental;  as,  the  casual 
revenues  of  the  government,  arc 
those  which  arc  contingent  or  uncer- 
tain. 

CASUAL  EJECTOR,  practice, 
torts.  Formerly  in  tho  trial  of  right 
to  lands  by  ejectment,  was  a person 
supposed  casually  or  by  accident  to 
come  upon  the  land,  and  turn  out  tho 
lawful  jjossessor ; he  was  called  the 
casual  ejector. 

2. — Originally  in  order  to  try  the 
right  by  ejectment,  several  things 
were  necessary  to  be  made  out  before 
the  court ; first  a title  to  the  land  in 
question,  upon  which  the  owner  was 
to  make  a formal  entry ; and  being  so 
in  possession  he  executed  a lease  to 
some  third  person  or  lessee,  leaving 
him  in  possession ; then  the  prior 
tenant  or  some  other  person,  called 
the  casual  ejector,  either  by  accident 
or  by  agreement  beforehand,  came 
upon  the  lund  and  turned  him  out,  and 
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for  this  ouster  or  turning  out,  the 
action  was  brought.  But  these  for- 
malities arc  now  dispensed  with,  and 
the  trial  relates  merely  to  the  title,  the 
defendant  being  bound  to  acknowledge 
the  lease,  entry,  and  ouster.  3 Bl. 
Com.  202 ; Dane's  Ab.  Index,  h.  t. 

CASUS  FCE  DERIS.  When  two 

nations  have  formed  a treaty  of  alliance, 
in  anticipation  of  a war  or  other  diffi- 
culty  with  another,  and  it  is  required 
to  determine  the  cuse  in  which  the 
parties  must  act  in  consequence  of  the 
alliance,  this  is  colled  the  casus  fr/lcris, 
or  case  of  alliance.  Vattel,  liv.  3,  c. 
0,  § 88. 

CASUS  OMISSUS,  an  omitted  case. 

2. — When  a statute  or  an  instru- 
ment of  writing  undertakes  to  foresee 
and  to  provide  for  certain  contingen- 
cies, and  through  mistake,  or  on  ac- 
count of  some  other  cause,  a case 
remains  to  be  provided  for,  it  is  said 
to  be  a casus  omissus.  For  example, 
when  a statute  provides  for  the  descent 
of  intestates'  estates,  and  omits  a ease, 
the  estate  descends  as  it  did  before  the 
statute.  2 Binn.  II.  279.  Vide  Dig. 
38,  1,  44  and  55;  lb.  38,  2,  10; 
Code,  6,  52.  21  and  30. 

CATCHING  BARGAIN,  contracts , 
fraiut,  is  an  agreement  made  with  an 
heir  expectant,  for  the  purchase  of 
his  expectancy,  at  an  inadequate  price. 

2. — In  such  case,  the  heir  is,  in 
general,  entitled  to  relief  in  equity, 
and  may  have  tho  contract  rescinded 
upon  terms  of  redemption.  1 Vein. 
167  ; 2 Cox,  80  ; 2 Ch.  Cu.  136  ; 2 
Vent.  121  ; 2 Frecm.  Ill  ; 2 Vent. 
320 ; 2 Rep.  in  Ch.  390 ; 1 P.  Wins. 
312  ; 3 P.  Wins.  200,  203,  n. ; 1 Cro. 
C.  C.  7 ; 2 Atk.  133;  2 Swanst.  147, 
and  the  cases  cited  in  the  note  ; 1 Fonb. 
140  ; 1 Supp.  to  Ves.  Jr.  66  ; 2 lb.  361 ; 
1 Vern.  320,  n.  It  has  been  said  that 
all  persons  dealing  Ibr  a reversionary 
interest  are  subject  to  this  rule,  but  it 
may  be  doubted  whether  the  course 
of  decisions  authorises  so  extensive  a 
conclusion,  and  whether  in  order  to 
constitute  a title  to  relief,  tlvo  rever- 
sioner must  not  combine  the  character 
of  heir.  2 Swanst.  148,  n.  Vide  1 


Ch.  Pr.  112,  113,  n.,  458,  826,  838, 
830.  A mere  hard  bargain  is  not 
sufficient  ground  for  relief. 

3. — The  French  law  is  in  unison 
with  these  principles,  an  agreement 
which  has  lor  its  object  the  succession 
of  a man  yet  alive,  is  generally  void. 
Merl.  Rep.  mots  Succession  Future. 
Vide  also  Dig.  14,  6,  and  Lesion. 

CATCI1POLE,  officer.  This  is  a 
nickname  given  to  a sheriff's  deputy, 
or  to  a constable,  or  other  officer 
whose  duty  it  is  to  arrest  persons, 

I le  is  so  called  because  he  catches  by 
the  poll  or  head,  the  party  arrested. 

CAUSA  MATRIMONII  PRA^LO- 
CUTI,  Engl,  law , is  an  obsolete  writ 
which  lies  when  a woman  gives  land 
to  a man  in  fee  simple,  or  for  a less 
estate,  to  the  intent  that  he  should 
marry  her  and  he  refuses  upon  request. 
New.  Nat.  Bre.  455. 

CAUSE,  civ.  law.  This  word  has 
two  meanings.  1.  It  signifies  the  de- 
livery of  the  thing,  or  the  accom- 
plishment of  the  act  which  is  the  object 
of  the  convention.  JJalio  vcl  factum , 
quibus  ab  nub  parte  emveutio  wij)leri 
capta  est.  6 Toull.  n.  13,  166. — 2. 
It  is  the  consideration  or  motive  for 
making  a contract.  An  obligation 
without  a cause,  or  with  a false  or 
unlawful  cause,  has  no  effect ; but  on 
engagement  is  not  the  less  valid,  though 
the  cause  be  not  expressed.  Tho 
cause  is  illicit,  when  it  is  forbidden  by 
law,  when  it  is  contra  bones  mores , or 
to  public  order.  Dig.  2,  14,  7,  4; 
Civ.  Code  of  Lo.  a.  1887-1804  ; Code 
Civil,  liv.  3,  c.  2,  s.  4,  art.  1131-1133; 
Toull.  liv.  3,  tit.  3,  c.  2,  s.  4. 

Cai'sk,  contr.  torts , crim.  That 
which  produces  an  etlect. 

2. — In  considering  a contract,  an 
injury,  or  a crime,  the  law  generally 
looks  to  the  immediate,  and  not  to  uny 
remote  cause.  Bac.  Max.  Reg.  1 ; 
Bac.  Ab.  Damages,  E ; Sid.  433 ; 2 
Taunt.  314.  If  the  cause  is  lawful, 
the  party  will  be  justified,  if  unlawful, 
he  will  be  condemned.  The  following 
is  an  example  of  an  immediate  and 
remote  cause.  If  Peter  of  malice  pre- 
pense should  discharge  a pistol  at 
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Paul,  and  miss  him,  and  then  cast 
away  the  pistol  and  fly;  and,  being 
pursued  by  Paul,  he  turn  round,  and 
kill  him  with  a dagger, the  law  considers 
the  first  as  the  impulsive  cause,  and 
Peter  would  be  guilty  of  murder.  But 
if  Peter,  with  his  dagger  drawn,  had 
fallen  down,  and  Paul  in  his  haste  had 
fallen  upon  it  and  killed  himself,  the 
cause  of  Paul's  death  would  have  been 
too  remote  to  charge  Peter  as  the 
murderer,  lb. 

3.  — In  cases  of  insurance  the  gene- 
ral rule  is  that  the  immediate  and  not 
the  remote  cause  of  the  loss  is  to  be 
considered  ; causa  proximo  non  remo- 
ta  spectatur, . This  rule  may  in  some 
cases  apply  to  carriers.  Story,  Bailm. 
§ 515. 

4.  — For  the  breach  of  contracts,  the 
contractor  is  liable  for  the  immediate 
effects  of  such  breach,  but  not  for  any 
remote  cause,  as  the  failure  of  a party 
who  was  to  receive  money,  and  did  not 
receive  it,  in  consequence  of  which  he 
was  compelled  to  stop  payment.  1 
Brock.  Cir.  C.  Rep.  103.  See  Remote; 
and  also  Domat,  liv.  3,  t.  5,  s.  2,  n.  4; 
Toull.  liv.  3,  n.  286  ; 6 Bing.  R.  716  ; 
6 Ves.  496;  Pal.  Ag.  by  Lloyd,  10; 
Story,  Ag.  § 200  ; 3 Suran.  R.  38. 

Cause, pleading.  The  reason;  the 
motive. 

2. — In  a replication  fir  injuria , for 
example,  the  plaintiff*  alleges  that  the 
defendant  of  his  own  wrong,  and  with- 
out the  caase  by  him  in  his  plea  alleg- 
ed, did,  (fee.  The  word  cause  here 
means  without  the  matter  of  excuse  al- 
leged, and  though  in  the  singular  num- 
ber, it  puts  in  issue  all  the  facts  in  the 
plea,  which  constitute  but  one  cause. 
8 Co.  67 ; 11  East,  451  ; 1 Chit.  PI. 
585. 

Cause,  practice,  is  a contested  ques- 
tion before  a court  of  justice  ; it  is  a 
suit  or  action.  Causes  are  civil  or 
criminal.  Wood’s  Civ.  Law,  302 ; 
Code  2,  4,  16. 

CAUTIO  DE  NON  OFFENDO, 
civil  law.  This  is  a kind  of  security 
or  fide  jussors  which  a person  who  has 
threatened  to  do  an  injury  is  bound  to 
give  for  his  good  behaviour.  It  resem- 


bles the  proceedings  of  the  English 
law,  which  we  have  adopted  of  binding 
persons  to  keep  the  peace. 

CAUTIO  PRO  EXPENSIS.  Secu- 
rity for  costs  or  expenses. 

2. — This  term  is  used  among  the 
civilians,  Nov.  112,  c.  2,  and  general- 
ly on  the  continent  of  Europe.  In 
nearly  all  the  countries  of  Europe,  a 
foreign  plaintiff*,  whether  resident  there 
or  not,  is  required  to  give  caution  pro 
exjiensis.  In  some  states  this  requisi- 
tion is  modified,  and,  when  such  plain- 
tiff has  real  estate,  or  a commercial  or 
manufacturing  establishment,  he  is  not 
required  to  give  such  caution.  Fcelix, 
Droit.  Intern.  Prive,  n.  106. 

CAUTION,  a term  used  in  the  civil 
law.  It  nearly  corresponds  with  bail 
when  given  in  the  prosecution  of  suits 
or  actions.  The  plaintiff  is  required 
to  find  caution  to  prosecute  his  suit;  to 
pay  costs,  if  the;  judgment  be  against 
him,  and  to  confirm  the  acts  of  his  at- 
torney. Coop.  Just.  647.  The  secu- 
rities or  cautions  judicially  required  of 
the  defendant,  are,  judicio  sisti , to  at- 
tend and  appear  during  the  pendency 
of  the  suit ; de  rato , to  confirm  the 
acts  of  his  attorney  or  proctor;  judu 
cittm  sold,  to  pay  the  sum  adjudged 
against  him.  Coop.  Just.  647  ; Hall’s 
Admirnltv  Practice,  12 ; 2 Brown,  Civ. 
Law,  356. 

Caution,  juratory,  in  the  Scotch 
law.  Juratory  caution  is  that  which  a 
suspender  swears  is  the  best  he  can 
offer  in  order  to  obtain  a suspension* 
Where  the  suspender  cannot,  from  his 
low  or  suspected  circumstances,  pro- 
cure unquestionable  security,  juratory- 
caution  is  admitted,  Ersk.  Pr.  L.  Scot. 
4,  3,  6. 

CAUTIONER,  Scotch  law,  contracts, 
one  who  becomes  bound  ns  caution  or 
surety  for  another  for  the  performance 
of  any  obligation,  or  contract  contained 
in  a deed. 

CAVEAT,  practice,  that  he  beware. 
Caveat  is  the  name  of  a notice  given 
by  a party  having  an  interest  in  the 
same,  to  some  officer  not  to  do  an  act, 
till  the  party  giving  the  notice  shall 
have  been  heard ; ns,  a caveat  to  the 
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register  of  wills,  or  judge  of  probate,  i 
not  to  permit  a will  to  be  proved,  or 
not  to  grant  letters  of  administration  j 
until  the  party  shall  have  been  heard.  I 
A caveat  is  also  frequently  made  to 
prevent  a patent  for  inventions  being 
issued.  Ayl.  Parer.  145;  Nelson’s 
Ab.  h.  t. ; Dane’s  Ab.  c.  223,  a.  15, 

§ 2,  and  a.  8,  § 22.  See  2 Chit.  Pr. 
502,  note  (6)  for  a form. 

Caveat  emptob.  Let  the  purchas- 
er beware.  It  is  a rule  of  the  common 
law,  in  which  respect  it  is  directly  op- 
posed to  the  civil  law,  that  the  pur-  i 
chaser  is  bound  to  examine  and  ascer- 
tain the  defects  in  the  thing  sold,  and 
unless  them  be  some  misrepresentation  j 
or  artifice  to  disguise  it,  or  some  war- 
ranty as  to  its  qualities  or  character, 
the  vendee  is  bound  by  the  contract,  | 
notwithstanding  there  may  be  intrinsic 
delects  and  vices  in  it,  known  to  the 
vendor  and  unknown  to  the  vendee, 
materially  affecting  its  value.  2 Kent, 
Com.  Lect.  39,  p.  478;  2 Bl.  Coin. 
451  ; 1 Story,  Eq.  § 212;  G Ves. 
678  ; 10  Ves.  505  ; 3 Cranch,  270 ; 2 
Day,  R.  128 : Sugdi  Vend.  221* 

2. — This  rule  has  been  severely  as- 
sailed, not  without  some  appearance  of 
justice,  us  being  the  instrument  of  false-  i 
hood  and  fraud  ; but  although  its  poli- 
cy has  been  frequently  questioned,  it  is 
too  well  established  to  l>e  disregarded,  i 
Coop.  Just.  Oil,  n.  See  8 Watts,  308, 
309. 

CAVIL.  Sophism,  subtlety.  Cavil  ' 
is  a captious  argument,  by  which  a 
conclusion  evidently  false,  is  drawn 
from  a principle  evidently  true  : Ea 
ext  nctlura  cavillatinnis  ut  ab  evitlentsr 
veris,  per  brevissimas  mutat.iones  dis - 
pulatio,  ad  ca  qiuc  widen  turf  aha  sunt 
pmhtcatur.  Dig.  r>o,  n>,  177  etS88; 
lb.  17,  65;  lb.  33,  2,  88. 

C ESARIAN  OPERATION,  mmL 

juris p.  An  incision  made  through  the 
parietes  of  the  al>domcn  and  uterus  to 
extract  the  feetus.  It  is  said,  tlmt  Ju- 
lius Cmsar  was  born  in  this  manner. 
When  the  child  is  cut  out  ufter  the 
death  of  the  mother,  his  birth  alive  con- 
fers no  rights  on  other  persons  than 
himself,  to  which  they  would  huve  been 


entitled  if  he  had  been  born  during  her 
life ; for  example,  his  father  would  not 
be  tenant  by  the  curtesy,  for  to  create 
that  title,  it  ought  to  begin  by  the  birth 
of  issue  alive,  and  be  consummated  by 
the  death  of  the  wilb.  8 Co.  Rep.  35; 
2 Bl.  Com.  128;  Co.  Litt.  29  b.;  1 
Beck’s  Med.  Jur.  264;  Coop.  Med. 
Jur.  7.  1 Foder£,  Med.  Leg,  $ 334. 

The  rules  of  the  civil  law  on  this  sub- 
ject will  be  found  in  Dig.  lib.  50,  t.  16, 
I.  132  et  141  ; lib.  5,  t.  2,  1.  6;  lib. 
28,  t.  2,  1.  12. 

CyETERORUM.  Thcnameofakind 
of  administration,  which,  after  an  ad- 
ministration has  been  granted  for  a 
limited  purpose,  is  granted  for  the  rest 
of  the  estate,  1 Will,  on  Ex.  357  ; 2 
Hagg.  62  ; 4 Ilagg.  Eccl.  R.  382, 386; 
4 Mann.  & Gr.  398.  For  example, 
where  a wife  had  a right  to  devise  or 
bequeath  certain  stock,  and  she  made 
a will  of  the  same,  but  there  were  ac- 
cumulations that  did  not  pass,  the  hus- 
band might  take  out  letters  of  adminis- 
tration caterorum.  4 Mann.  & Grang. 
398  ; 1 Curtcis,  286. 

TO  CEDE,  civil  Imo.  To  assign ; 
to  transfer  ; as,  France  ceded  Louisiana 
to  the  United  States. 

CEDENT,  civil  Imo  ; Scotch  law. 
An  assignor.  The  term  is  usually  ap- 
plied to  the  assignor  of  a chose  in  ac- 
tion. Karnes  on  Eq.  43. 

CELEBRATION,  contracts.  This 
word  is  usually  applied  in  law  to  the 
celebration  of  marriage,  which  is  the 
solemn  act  by  which  a man  and  wo- 
man take  each  other  for  husband  and 
wife,  conformably  to  the  rules  prescrib- 
ed by  law.  Diet,  do  Juris,  h.  t. 

CELL.  A small  room  in  a prison. 
See  Dungeon. 

CENOTAPH.  An  empty  tomb.— 
Dig.  11,7,  42. 

CENSUS.  An  enumeration  of  the 
inhabitants  of  a country. 

2. — For  the  purpose  of  keeping  the 
representation  of  the  several  states  in 
Congress  equal,  the  constitution  pro- 
vides, that  “ representatives  and  direct 
taxes  shall  Ihj  apportioned  among  the 
several  states,  which  may  bo  included 
in  this  Uuion,  according  to  their  re- 
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spectivc  numbers ; which  shall  bo  de- 
termined by  adding  to  the  whole  num- 
ber of  free  persons,  including  those 
bound  to  service  for  a term  of  years, 
and  excluding  Indians  not  taxed,  three- 
fifths  of  all  other  persons.  The  actual 
enumeration  shall  be  made  within  three 
years  after  the  first  meeting  of  the  Con- 
gress of  the  United  States,  and  within 
every  subsequent  term  of  ten  years,  in 
such  a manner  as  they  shall  by  law 
direct.”  Art.  1,  s,  2;  vide  1 Story  L. 
U.  S.,  73,  722,  751 ; 2 Id.  1134, 1139, 
1199,  1194;  3 Id.  1776;  4 Sharsw. 
continuation,  2179. 

CENT,  money,  is  a copper  coin  of 
the  United  States  of  the  value  of  ten 
mills  ; ten  of  them  are  equal  to  a dime, 
and  one  hundred,  to  one  dollar.  Euch 
cent  is  required  to  contain  one  hundred 
and  sixty-eight  grains.  Act  of  Janua- 
ry 18th,  1837,  4 Sharsw.  cont.  of  Sto- 
ry’s L.  11.  S.  2524. 

CENTIME.  The  name  of  a French 
money ; the  one  hundredth  part  of  a 
franc. 

CENTUM V1RI,  civil  law , were 
judges  to  whom  were  referred  ques- 
tions of  law  for  their  decision.  3 131. 
Com.  315. 

CENTURY,  civil  law . One  hun- 
dred. The  Roman  people  were  divid- 
ed into  centuries,  in  England  they 
were  divided  into  hundreds.  Vide 
Hundred . Century  also  means  one 
hundred  years. 

CEPI,  a Latin  word  signifying  I 
have  taken.  Ccpi  corpus,  I have  taken 
the  body ; ccpi  corpus  av/L  B.  B.,  I 
have  taken  the  body  and  discharged 
him  on  bail  bond  ; ccpi  corpus  et  cst  in 
cust/rlia , I have  taken  the  hotly  and  it 
is  in  custody ; ccpi  corpus,  it  est  lan - 
guidas , I huve  taken  the  body  and  it  is 
sick.  These  are  various  returns  made 
by  the  sheriff  to  a writ  of  capias,  or 
process  of  like  nature. 

Cf.fi  corpus,  in  practice , is  the  re- 
turn which  the  sheriff,  or  other  proper 
officer,  makes  when  he  has  arrested  a 
defendant  by  virtue  of  a capias.  Sec 
Capias.  F.  N.  13  20. 

CKl’lT.  Took.  This  is  a techni- 
cal word  which  cunnot  bo  supplied  by 


any  other  in  an  indictment  for  larceny. 
The  charge  against  the  defendant  must 
be  that  he  took  the  thing  stolen  with  a 
felouious  design.  13ac.  Ah.  Indictment, 

G 1. 

Ckpit  in  alio  loco,  pleadings.  He 
took  in  another  place.  This  is  a plea 
in  replevin,  by  which  the  defendant 
alleges,  that  he  took  the  thing  replevied 
in  another  place  than  that  mentioned 
in  the  plaintilf’s  declaration.  1 Chit. 
PI.  490;  2 Chit.  PI.  558;  Rest.  554, 
555;  Clift.  636;  Willcs,  R.  475; 
Tidd’s  App.  686. 

CERTAINTY,  UNCERTAINTY, 
contracts;  in  matters  of  obligation,  a 
thing  is  certuin,  when  its  essence, 
quality,  and  quantity,  are  sufficiently 
described,  such  as  one  hundred  dollars, 
such  a house,  or  such  a horse.  Dig. 
12,  1,  6.  It  is  uncertain,  when  the 
description  is  not  that  of  one  individual 
object,  but  designates  only  the  kind, 
such  as  some  corn,  some  w inc,  a horse. 
Louis.  Code,  art.  3522,  No.  8;  5 Co. 
121. 

2.  — If  a contract  be  so  vague  in  its 
terms,  that  its  meaning  cannot  be  cer- 
tainly connected,  and  the  statute  of 
frauds  preclude  the  admissibility  of 
parol  evidence  to  clear  up  the  difficulty, 
5 Barn.  & Cr.  583;  S.  C.  12  Eng. 
Com.  L.  R.  327  ; or  the  parol  evidence 
will  not  supply  the  detect,  then  neither 
at  law,  nor  in  equity,  can  effect  be 
given  to  it.  1 Russ.  & M.  116;  1 
Ch.  Pr.  123. 

3.  — It  is  a maxim  of  law,  that  that 
is  certain  which  may  be  made  certain; 
certum  est  quod  cortum  reddi  potest, 
Co.  Litt.  43;  for  example,  when  a 
man  sells  the  oil  he  has  in  his  store  at 
so  much  a gallon,  although  there  is 
uncertainty  ns  to  the  quantity  of  oil, 
yet  inasmuch  as  it  can  lx;  ascertained, 
the  maxim  applies,  and  the  sale  is 
good.  Vide,  generally,  Story,  Eq.  El. 
§ 240  to  256 ; Mitf.  Eq.  PI.  by  Jeremy, 
41  ; Coop.  Eq.  PI.  5;  Wigr.  on  Disc. 
77. 

Ckrta  i nty,  pleading.  By  certainty 
is  understood  a clear  and  distinct 
statement  of  the  facts  which  constituto 
the  cause  of  actiou,  or  ground  of  de- 
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fence,  so  that  they  may  be  understood 
by  the  party  who  is  to  answer  them, 
by  the  jury  who  arc  to  ascertain  the 
truth  of  the  allegations,  and  by  the 
court  who  are  to  give  the  judgment. 
Cowp.  682 ; Co.  Litt.  303 ; 2 Bos.  & 
Pull.  267;  13  East,  R.  107;  Com. 
Dig.  Pleader,  C.  17  ; Hob.  295.  Cer- 
tainty has  been  stated  by  Lord  Coke, 
Co.  Litt.  303,  a,  to  be  of  three  sorts; 
namely,  1 , certainty  to  a common  in- 
tent ; 2,  to  a certain  intent  in  general ; 
ami,  3,  to  a certain  intent  in  every  par- 
ticular. In  the  case  of  Dovaston  v. 
Paine,  Buller,  J.  said  he  remembered 
to  have  heard  Mr.  Justice  Aston  treat 
these  distinctions  as  a jargon  of  words 
without  meaning,  2 II.  III.  530 ; they 
have,  however,  long  been  made,  and 
ought  not  altogether  to  be  departed 
from. 

4.  — 1.  By  certainty  to  a common 
intent , is  to  be  understood,  that  when 
words  are  used  which  will  bear  a 
natural  sense,  and  ulso  an  artificial 
one,  or  one  to  be  made  out  by  argu- 
ment or  inference,  the  natural  sense 
shall  prevail ; it  is  simply  a rule  of 
construction  and  not  of  uddition  ; com- 
mon intent  cannot  add  to  a sentcnco 
words  which  were  omitted.  2 II.  Bl. 
530. 

5.  — 2.  Certainty  to  a certain  intent 
in  general , is  a greater  degree  of  cer- 
tainty than  the  last,  nnd  means  what 
upon  a fair  and  reasonable  construction 
may  be  called  certain,  without  recur- 
ring to  possible  facts  which  do  not 
appear,  9 Johns.  R.  317  ; and  is  what 
is  required  in  declarations,  replications, 
nnd  indictments,  in  the  charge  or  accu- 
sation, and  in  returns  to  writs  of  man- 
damus. See  1 Saund.  49,  n.  1 ; 1 
Dougl.  159;  2 Johns.  Cas.  339 ; Cowp. 
6H2;  2 Mass.  R.  363;  by  some  of 
which  authorities,  it  would  seem,  cer- 
tainty to  a common  intent  is  sufficient 
in  a declaration. 

6.  — 3.  The  third  degree  of  certainty, 
is  that  which  precludes  all  argument, 
inference,  or  presumption  against  the 
party  pleading,  and  is  that  technical 
accuracy  which  is  not  liable  to  the 
most  subtle,  and  scrupulous  objections, 


so  that  it  is  not  merely  a rule  of  con- 
struction but  of  addition ; for  where 
this  certainty  is  necessary,  the  party 
must  not  only  state  the  facts  of  his 
case  in  the  most  precise  way,  but  add 
to  them  such  as  show  that  they  are 
not  to  be  controverted,  and,  as  it  were, 
anticipate  the  case,  of  his  adversary. 
Lawes  on  PI.  54,  55.  Sec  1 Chitty  on 
PI.  235  to  241. 

CERTIFICATE,  practice,  is  a writ- 
ing made  in  any  court,  and  properly 
authenticated,  to  give  notice  to  another 
court  of  any  thing  done  therein ; or  it 
is  a writing  by  which  an  officer  or  other 
person  bears  testimony  that  a fact  has 
or  has  not  taken  place. 

2. — There  arc  two  kinds  of  certifi- 
cates; those  required  by  the  law,  and 
those  which  are  merely  voluntary ; of 
the  first  kind  arc  certificates  given  to 
an  insolvent  of  his  discharge,  nnd 
those  given  to  aliens  that  they  have 
been  naturalized.  Voluntary  certifi- 
cates are  those  which  arc  not  required 
by  law,  but  which  are  given  of  the 
more  motion  of  the  party.  The  for- 
mer are  evidence  of  the  facts  therein 
mentioned,  while  the  latter,  which  aro 
not  unfrequently  extorted  from,  weak- 
ness or  ignorance,  are  not  entitled  to 
any  credit,  because  the  facts  certified 
may  lie  proved  in  the  usual  way  under 
the  solemnity  of  an  oath  or  affirmation. 

2 Com.  Dig.  306  ; Ayl.  Parerg.  157. 
Greenl.  Ev.  § 498. 

Certificate,  jcdok’s,  English 
practice . The  judge  who  tries  the 
cause  is  authorized  by  several  statutes 
in  certain  cases  to  certify,  so  ns  to  de- 
cide when  the  party  or  parties  shall  or 
shall  not  be  entitled  to  costs.  It  is  of 
great  importance  in  many  cases,  that 
these  certificates  should  be  obtained  at 
the  time  of  trial.  Sec  3 Camp.  R. 
316 ; 5 B.  6c  A.  790 ; Tidd’s  Pr.  879; 

3 Ch.  Pr.  458,  486. 

2. — The  Lord  Chancellor  often  re- 
quires the  opinion  of  the  judges  upon 
a question  of  law ; to  obtain  this  a 
cose  is  framed,  containing  the  admis- 
sion on  both  sides,  and  upon  those 
the  dry  legal  question  is  stated;  the 
case  is  then  submitted  to  the  judges, 
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who,  after  hearing  counsel,  transmit 
to  the  chancellor  their  opinion.  This 
opinion,  signed  by  the  judges  of  the 
court,  is  called  their  certificate . Sec  3 
HI.  Comm.  453. 

Certificate,  attorney's,  in  “prac- 
tice. In  the  English  law.  Hy  sta- 
tute 37  Geo.  3,  c.  90,  s.  26,  28,  attor- 
neys are  required  to  deliver  to  the 
commissioners  of  stamp  duties,  a pa- 
per or  note  in  writing,  containing  the 
name  and  usual  place  of  residence  of 
such  person,  and  thereupon,  on  paying 
certain  duties,  such  person  is  entitled 
to  a certificate  denoting  the  payment  of 
such  duties,  which  must  be  renewed 
yearly.  And  by  the  30th  section,  an 
attorney  is  liable  to  the  penalty  of  fifty 
pounds  tor  practising  without. 

CERTIFICATION  or  CERTIFI- 
CATE OF  ASSISE,  a term  used  in 
the  old  English  law,  applicable  to  a 
writ  granted  for  the  re-examination  or 
re-trial  of  a mutter  passed  by  assise 
before  justices.  F.  N.  B.  161 ; 3 Bl. 
Com.  389.  The  summary  motion  for 
a new  trial  has  entirely  superseded  the: 
use  of  this  writ,  which  was  one  of  the 
means  devised  by  the  judges  to  prevent 
a resort  to  the  remedy  by  attaint  lor  a 
wrong  verdict. 

CERTIORARI,  practice.  To  be 
certified  of;  to  be  informed  of.  This 
is  the  name  of  a writ  issued  from  a 
superior  court  directed  to  one  of  in- 
ferior jurisdiction,  commanding  the  lat- 
ter to  certify  to  the  former,  the  record 
in  the  particular  case.  Bac.  Ab.  h.  t.; 
4 Viu.  Ab.  330;  Nels.  Ab.  h.  t. ; Dane’s 
Ab.  Index,  1).  t. ; 3 Henna.  R.  24.  A 
certiorari  differs  from  a writ  of  error. 

2. — By  the  common  lnw,  a supreme 
court  has  power  to  review  the  proceed- 
ings of  all  inferior  tribunals,  and  to 
pass  upon  their  jurisdiction  and  de- 
cisions on  questions  of  law.  But  in 
general  the  determination  of  such  in- 
ferior courts  on  questions  of  fact  are 
conclusive,  and  cannot  lie  reversed  on 
certiorari,  unless  some  statute  confers 
the  power  on  such  supreme  court.  6 
Wend.  504;  10  Pick.  358;  4 Halst. 
209.  When  any  error  has  occurred 
in  the  proceedings  of  the  court  below, 


different  from  the  course  of  the  com- 
mon law,  in  any  stage  of  the  cause, 
either  civil  or  criminal  cases,  the  writ 
of  certiorari  is  the  only  remedy  to  cor- 
rect such  error,  unless  some  other 
statutory  remedy  lias  been  given.  5 
Binn.  27;  1 Gill  & John.  196;  2 Mass. 
R.  245;  11  Mass.  R.  466;  2 Virg. 
Gas.  270;  3 Halst.  123;  3 Pick.  194; 
4 Hayw.  100;  2 Grccnl.  105;  8 
Grccnl.  293.  A certiorari,  for  example, 
is  the  correct  process  to  remove  the 
proceedings  of  a court  of  sessions,  or 
of  county  commisioners  in  laying  out 
highways.  2 Binn.  250;  2 Mass.  249; 
7 Mass.  158 ; 8 Pick.  440;  13  Pick. 
195;  1 Overt.  131;  2 Overt.  109;  2 
Pen.  1038;  8 Verm.  271;  3 11am. 
383;  2 Caines,  179. 

3. — Sometimes  the  writ  of  certiorari 
is  used  as  auxiliary  process  in  order  to 
obtain  a full  return  to  some  other  pro- 
cess. When,  for  example,  the  record 
of  an  inferior  court  is  brought  before  a 
superior  court  by  appeal,  writ  of  error, 
or  other  lawful  mode,  and  there  is  a 
manifest  defect,  or  a suggestion  of  dimi- 
nution, a certiorari  is  uwnrdcd  requir- 
ing a perfect  transcript  and  all  pajiers. 
3 Dali.  II.  413;  3 John.  R.  23;  7 
Crunch,  R.  288 ; 2 South.  R.  270,  551  ; 
1 Black f.  R.  32 ; 9 Wheat.  R.  526  ; 7 
Halst.  R.  85;  3 Dev.  R.  117;  1 Dev. 
& Bat.  362;  11  Mass.  414  ; 2 Munf. 
R.  229  ; 2 Cowen,  R.  38. 

CESSET  EXECUTIO,  is  the  stay- 
ing of  an  execution. 

2. — When  a judgment  has  been  en- 
tered, there  is  sometimes  by  the  agree- 
ment of  tlie  parties,  a cessct  cxecutio  for 
a period  of  time  fixed  upon  ; and  when 
tlie  defendant  enters  security  for  the 
amount  of  the  judgment,  then:  is  a 
ccssct  cxecutio  until  the  time  allowed  by 
law  has  expired. 

Cksskt  i*rocf.ssus,  practice.  An 
entry  made  on  the  record  that  there  be 
a stay  of  the  process  or  proceedings. 

2. — This  is  made  in  cases  where  the 
plaintiff  has  become  insolvent  after  ac- 
tion brought.  2 Dougl.  627. 

CESSAV  IT,  Eng.  hue,  is  an  obso- 
lete writ  which  could  formerly  have 
been  sued  out  when  the  defendant  had 
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for  two  years  ceased  or  neglected  to 
perform  such  service  or  to  pay  such 
rcut  as  he  was  bouud  to  do  by  his 
tenure,  and  hud  not  upon  his  "lands 
sufficient  goods  or  chattels  to  be  dis- 
trained. F.  N.  It.  208. 

CESSIO  BONORUM,  civil  law.  The 
relinquishment  which  a debtor  made  of 
his  property  for  the  benefit  of  his  credi- 
tors. 

2. — This  exempted  the  debtor  from 
imprisonment,  not,  however,  without 
leaving  an  ignominoua  stain  on  his  re-  i 
putation.  lJig.  2,  4, 25  ; lb.  48, 19,  1 ; 
Nov.  4,  c.  3,  and  Nov.  135.  By  the 
latter  Novel,  an  honest  unfortunate 
debtor  might  be  discharged  by  simply 
affirming  that  he  was  insolvent,  with- 
out having  recourse  to  the  benefit  of 
cession.  By  the  cession  the  creditors 
acquired  title  to  all  the  property  of  the 
insolvent  debtor. 

3. — The  cession  discharged  the  debtor 
only  to  the  extent  of  the  property  ceded, 
and  he  remained  responsible  for  the 
difference.  Dorn.  Lois  Civ.  liv.  4,  tit. 
5,  s.  1,  n.  2.  Vide,  for  the  law  of 
Louisiana,  Code  art.  2166,  ct  seq.  2 
M.  It.  112;  2 L.  R.  354  ; 11  L.  R. 
531 ; 5 N.  S.  299 ; 2 L.  R.  39 ; 2 N. 
S.  108;  3 M.  R.  232  ; 4 Wheat.  122; 
and  Abawlownent. 

CESSION,  amlracts,  yielding  up; 
release. 

2. — France  ceeded  Louisiana  to  the 
United  States  by  the  treaty  of  Paris,  of 
April  30,  1803;  Spain  made  n cession 
of  East  and  West  Florida,  by  the  treaty 
of  February  22, 1819.  Cessions  have 
been  severally  made  of  a part  of  their 
territory,  by  New  York,  Virginia,  Mas- 
sachusetts, Connecticut,  South  Caro- 
lina, North  Carolina,  and  Georgia. 
Vide  Gord.  Dig.  art.  2230  to  2250. 

Cession,  cccl.  law.  When  an  eccle- 
siastic is  created  bishop,  or  a parson  of 
a parsonage  takes  another  benefice, 
without  dispensation,  the  first  benefice 
becomes  void  by  a legal  cession,  or 
surrender.  Cowcl.  h.  t. 

CESTUI.  He.  This  word  is  fre- 
quently used  in  composition  ; as,  cestui 
quo  trust,  cestui  que  vie,  &c. 

Cestui  que  trust,  a barbarous 


phrase  to  signify  the  beneficiary  of  an 
estate  held  in  trust.  He  for  whose 
benefit  another  person  is  enfeoffed 
or  seised  of  land  or  tenements,  or 
I is  possessed  of  jicrsonal  property. 
The  cestui  que  trust  is  entitled  to 
receive  the  rents  and  profits  of  the 
land  ; he  may  direct  such  conveyances, 
consistent  with  the  trust,  deed  or  will, 
as  he  shall  choose,  and  the  trustee  (q. 
v.)  is  bound  to  execute  them ; he  may 
defend  his  title  in  the  name  of  the  trus- 
tee. 1 Cruise,  Dig.  tit.  12,  c.  4,  s.  4; 
vide  Vin.  Ab.  Trust,  U,  W,  X,  and  Y ; 
1 Vern.  1 4 ; Dane’s  Ab.  Index,  h.  t. ; 
1 Story,  Eq.  Jur.  § 321,  note  1. 

Cestui  que  vie,  he  for  whose  life 
land  is  holdcn  by  another  person;  the 
latter  is  called  tenant  per  anter  vie,  or 
tenant  for  another’s  life.  Vide  Dane’s 
Ah.  Index,  h.  t. 

Cestui  uue  use,  he  to  whose  use 
land  is  granted  to  another  person ; the 
latter  is  called  the  terre -tenant,  having 
in  himself  the  legal  property  and  pos- 
session ; yet  not  to  his  own  use,  but  to 
dispose  of  it  according  to  the  directions 
of  the  cestui  que  use,  and  to  suffer  him 
to  take  the  profits.  Vide  Bac.  Read, 
on  Stat.  of  Uses,  303,  309,  310,  335, 
319  : 7 ( 'em.  I fig.  593. 

CIIA  FEW  AX,  Eng.  law.  An  offi- 
cer in  chancery  who  fits  the  wax  for 
scaling  to  the  writs,  commissions  and 
other  instruments  then  made  to  lie  issued 
out.  lie  is  probably  so  called  because 
1 he  warms  (chaufe),  the  wax. 

CHAFFERS,  anciently  signified 
wares  and  merchandise;  hence  the 
word  chaffering , which  is  yet  used  for 
buying  and  selling,  or  beating  down 
the  price  of  an  article.  The  word  is 
used  in  stat.  3 Ed.  3,  c.  4. 

CHAIRMAN,  is  the  presiding  officer, 
of  a committee;  ns,  chairman  of  the 
committee  of  ways  and  means.  The 
jKirson  selected  to  preside  over  a popu- 
lar meeting  is  also  called  a chuirman 
or  moderator. 

CHALDRON.  A measure  of  ca- 
pacity, equal  to  fifty-eight  and  two- 
third  cubic  feet  nearly.  Vide  Mea- 
sure. 

CHALLENGE.  This  word  has  seve- 
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ral  significations.  1 . It  is  nn  objection 
to  a person  or  thing ; as,  I challenge 
such  a juror.  2.  A call  by  one  person 
of  another  to  a single  combat,  which  is  1 
said  to  be  a challenge  to  fight. 

Challenge,  criminal  late,  is  a re- 
quest by  one  person  to  another  to  fight  ( 
a duel. 

2.  — It  is  a high  offence  at  common 
law',  and  indictable  as  tending  to  a 
breach  of  the  peace.  It  may  be  in 
writing  or  verbally.  Vide  Hawk.  P. 

C.  b.  1,  c.  63,  s.  3 ; 6 East,  R.  464 ; 

8 East,  R.  581 ; 1 Dana,  R.  524  ; 1 
South.  R.  40;  8 Wheel.  Cr.  C.  245; 

3 Rogers’s  Rcc.  133;  2 M‘Cord,  R. 
834 ; 1 Hawks,  R.  487 ; 1 Const.  R. 
107.  He  who  carries  a challenge  is 
also  punishable  by  indictment.  In  most 
of  the  states,  this  barbarous  practice  is 
punishable  by  special  laws. 

3.  — In  most  of  the  civilized  nations 
challenging  another  to  fight  is  a crime, 
as  calculated  to  destroy  the  public 
pence,  and  those  who  partake  in  the 
offence  are  generally  liable  to  punish- 
ment. It  is  punished  by  loss  of  offices, 
rents,  and  honours  received  from  the 
king,  in  Spain,  and  the  delinquent  is 
incapable  to  hold  them  in  future.  Aso 
& Man.  Inst.  B.  2,  t.  19,  c.  2,  § 6. 
See,  generally,  6 J.  J.  Marsh.  120;  1 
Munf.  468 ; 1 Russ,  on  Cr.  275  ; 6 J. 

J.  Marsh,  119;  Const.  Rep.  107 ; Joy 
on  Chal.  pasim. 

Challenge,  practice , is  an  excep- 
tion made  to  jurors  w ho  arc  to  pass  on 

a trial. 

2.  — It  will  be  proper  here  to  consider, 
1,  the  several  kinds  of  challenges  ; 2, 
by  whom  they  are  to  be  made  ; 3,  the 
time  and  manner  of  making  them. 

3.  — § 1.  The  several  kinds  of  chal- 
lenges may  be  divided  into  those  which 
arc  peremptory,  and  those  w’hich  are 
for  cause. 

1.  Peremptory  challenges  arc  those 
which  arc  made  without  assigning  any 
reason,  and  w'hich  the  court  must 
allow.  The  number  of  these  which 
the  prisoner  was  allowed  at  common 
law',  in  all  cases  of  felony,  was  thirty- 
five,  or  one  under  three  full  juries. 
This  is  regulated  by  the  local  statutes  | 
Vol.  i. — 30 


of  the  different  states,  and  the  numl>er, 
except  in  capital  cases,  has  been  pro- 
bably reduced. 

4.  — 2.  Challenges  for  cause  are  to 
the  array  or  to  the  polls. — 1.  A chal- 
lenge to  the  array  is  made  on  account 
of  some  defect  in  making  the  return  to 
the  venire,  and  is  at  once  an  objection 
to  all  the  jurors  in  the  panel.  It  is 
either  a principal  challenge,  that  is, 
one  founded  on  some  manifest  parti- 
ality, or  error  committed  in  selecting, 
dej>ositing,  drawing  or  summoning  the 
jurors,  by  not  pursuing  the  directions 
of  the  acts  of  the  legislature;  or  a 
challenge  for  favour. 

5.  — 2.  A challenge  to  the  polls  is 
an  objection  made  separately  to  each 
juryman  ns  he  is  about  to  be  sworn. 
Challenges  to  the  polls,  like  those  to 
the  array,  are  cither  principal  or  to 
the  favour. 

6.  — First  j principal  challenges  may 
be  made  on  various  grounds,  1st, 
propter  defectum,  on  account  of  some 
personal  objection,  as  alienage,  infancy, 
old  age,  or  the  want  of  those  qualifi- 
cations required  by  legislative  enact- 
ment. 2d.  Froj>ter  ajj'cctum , because 
of  some  presumed  or  actual  partiality 
in  the  juryman  who  is  made  the  sub- 
ject of  the  objection ; on  this  ground  a 
juror  may  be  objected  to,  if  lie  is  re- 
lated to  cither  w-ithin  the  ninth  degree, 
or  is  so  connected  by  affinity ; this  is 
supposed  to  bins  the  juror’s  mind,  and 
is  only  a presumption  of  partiality. 
Coxe,  446  ; 6 Greenl.  307  ; 3 Day, 
491.  A juror  who  has  conscientious 
scruples  in  finding  a verdict  in  a capi- 
tal case,  may  be  challenged.  1 Bald. 
78.  Much  stronger  is  the  reason  for 
this  challenge,  where  the  juryman  has 
expressed  his  wishers  ns  to  the  result 
of  the  trial,  or  his  opinion  of  the  guilt 
or  innocence  of  the  defendant.  4 
Ilarg.  St.  Tr.  748;  Hawk.  b.  2,  c.  43, 
s.  28  ; Bac.  Ab.  Juries,  E 5.  And  the 
smallest  degree  of  interest  in  the  matter 
to  be  tried  is  a decisive  objection  against 
n juror.  1 Bay,  229 ; 8 S.  & II.  444  ; 
2 Tyler,  401.  But  sec  5 Mass.  90. 
3.  The  third  ground  of  principal  chal- 

| lenge  to  the  polls,  is  propter  delictum , 
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or  the  legal  incompctency  of  the  juror  ] 
on  the  ground  of  infamy.  The  court 
when  satisfied  from  their  own  ex- 
amination, decide  as  to  the  principal 
challenges  to  the  polls,  without  any 
further  investigation ; and  there  is  no 
occasion  lor  the  appointment  of  triers. 
Co.  Litt.  157,  b;  Hue.  Ab.  Juries,  E 
12  ; 8 Watts,  R.  304. 

7.  — Secondly.  Challenges  to  the 

poll  for  favour  may  be  made,  when, 
although  the  juror  is  not  so  evidently 
partial  that  his  supjioscd  bias  will  be 
sufficient  to  authorize  a principal  chal- 
lenge, yet  the  re  arc  reasonable  grounds 
to  suspect  that  he  will  act  under  some 
undue  influence  or  prejudice.  The 
causes  for  such  challenge  are  mani- 
festly very  numerous,  and  depend  on 
a variety  of  circumstances.  The  fact 
to  be  ascertained  is,  whether  the  jury- 
man is  altogether  indifferent  as  he 
stands  unsworn,  l>ccause,  even  uncon- 
sciously to  himself,  he  may  be  swayed 
to  one  side.  The  line  which  separates 
the  causes  for  principal  challenges,  and 
for  challenge  to  the  favour,  is  not  very 
distinctly  marked.  That  the  juror  has 
acted  ns  godfather  to  the  child  of  the 
prosecutor  or  defendant,  is  cause  lor  a 
principal  challenge,  Co  Litt.  157,  a; 
while  the  fact  that  the  party  and  the 
juryman  are  fellow  servants,  and  that 
the  latter  has  been  entertained  ut  the 
house  of  the  former,  is  only  cause  for 
challenge  to  the  favour.  Co.  Litt.  147  ; 
Bac.  Ab.  Juries,  E 5.  Challenges  to 
the  favour  arc  not  decided  upou  by  the 
court,  but  are  settled  by  triers,  (q.  v.) 

8.  — § 2.  The  challenges  may  be 
made  by  the  government,  or  those  who 
represent  it,  or  by  the  defendant,  in 
criminal  cases ; or  they  may  be  made 
by  either  party  in  civil  cases. 

0. — § 3.  As  to  the  time  of  making 
the  challenge,  it  is  to  be  observed  that 
it  is  a general  rule,  that  no  chullcngc 
can  be  made  either  to  the  array  or  to 
the  polls,  until  a full  jury  have  made 
their  appearance,  because  if  that  should 
be  the  case,  the  issue  will  remain  pro 
defcctu  juratorum ; und  on  this  account, 
the  party  who  intends  to  challenge  the 
array,  rnay,  under  such  a contingency, 


pray  a talcs  to  complete  the  number, 
and  then  object  to  the  panel.  The 
proper  time  of  challenging,  is  l>etwcen 
the  appearance  and  the  swearing  of 
the  jurors.  The  order  of  making 
challenges  is  to  the  array  first,  and 
should  not  that  be  supported,  then  to 
the  polls ; challenging  any  one  juror 
waives  the  right  of  challenging  the 
array.  Co.  Litt.  158,  a ; Bac.  Ab. 
Juries,  E 11.  The  proper  manner  of 
making  the  challenge,  is  to  state  all 
the  objections  against  the  jurors  at  one 
time  ; and  the  party  will  not  be  allowed 
to  make  a second  objection  to  the  same 
juror,  when  the  first  has  been  over- 
ruled. But  when  a juror  has  been 
challenged  on  one  side,  and  found  in- 
different, he  may  still  be  challenged  on 
the  other.  When  the  juror  has  been 
challenged  for  cause,  and  been  pro- 
nounced impartial,  lie  may  still  l>c 
challenged  peremptorily'.  6 T.  It.  531 ; 
4 Bl.  Com.  35G;  Hawk.  b.  2,c.  46, s.  10. 

10. — As  to  the  inode  of  making  the 
challenge,  the  rule  is,  that  a challenge 
to  the  array  must  be  in  w'riting;  but 
when  it  is  only  to  a single  individual, 
the  words  “ I challenge  him”  are  suf- 
ficient in  a civil  case,  or  on  the  part  of 
the  defendant,  in  a criminal  cuse; 
when  the  challenge  is  made  for  the 
prosecution,  the  attorney-general  says, 
“Wo  challenge  him.”  4 llurg.  St. 
Tr.  740;  Tr.  j>er  Pais,  172;  and  see 
Cro.  C.  C.  105;  2 Lil.  Entr.  472;  10 
Wentw.474;  1 Chit.  Cr.  Law,  533  to  551. 

CHAMBER.  A room  in  a house. 

2.  — It  was  formerly  held  that  no  free- 
hold estate  could  Ik*  had  in  a chamber, 
but  it  was  afterwards  ruled  otherwise. 
When  a chamber  belongs  to  one  per- 
son, and  the  rest  of  the  house  with  the 
laud  is  owned  by  unother,  the  two 
estates  are  considered  as  two  separate 
but  adjoining  dwelling  houses.  Co. 
Litt.  48,  b ; Bro.  Ab.  Demand,  20 ; 4 
Mass.  575;  6 N.  II.  Rep.  555;  9 
Pick.  R.  297;  vide  3 Leon.  210;  3 
Watts,  R.  243. 

3.  — By  chamber  is  also  understood 
the  plucc  whore  an  assembly  is  held ; 
und,  by  the  use  of  a figure,  the  as- 
sembly itself  is  culled  a chamber. 
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Chamber  of  commerce.  A society 
of  the  principal  merchants  and  traders 
of  a city,  who  meet  to  promote  the 
general  trade  and  commerce  ol  the 
place.  Some  of  these  are  incorporated, 
as  in  Philadelphia. 

CirA.MBEHs,  practice.  When  a judge 
decides  some  interlocutory  matter,  w hich 
has  arisen  in  the  course  of  the  cause, 
out  of  court,  he  is  said  to  make  such 
decision  at  his  chambers.  The  most 
usual  applications  at  chambers  take 
place  in  mdation  to  taking  bail,  and 
staying  proceedings  on  process. 

CHAM  PART,  French  law.  By  this 
name  was  formerly  understood  the 
grant  of  a piece  of  land  by  the  owner 
to  another,  on  condition  that  the  Intter 
would  deliver  to  him  a jiortion  of  the 
crops.  18  Toull.  n.  182. 

CHAMPERTOR,  crim.  law , one 
who  makes  pleas  or  suits,  or  causes 
them  to  be  moved,  either  directly  or 
indirectly,  and  sues  them  at  his  proper 
costs,  uj>on  condition  of  having  a part 
of  the  gain. 

CHAMPERTY,  crimes , is  a bargain 
with  a plaintitr  or  defendant,  campum 
jtartirc,  to  divide  the  land  or  other 
matter  sued  for,  between  them,  if  they 
prevail  at  law,  the  champertor  under- 
taking to  carry  on  the  suit  at  his  own 
expense.  1 Pick.  410;  1 Ham.  132; 
5 Monr.  410;  4 Litt.  117;  5 John. 
Ch.  R.  44 ; 7 Port.  R.  488. 

2.  — This  oirence  differs  from  main- 
tenance, in  this,  that  in  the  latter  the 
person  assisting  the  suitor  receives  no 
benefit,  while  in  the  former  he  receives 
one  half,  or  other  portion,  of  the  thing 
sued  for.  Punishment,  fine  and  impri- 
sonment. 4 Bl.  Com.  135. 

3.  — This  was  an  ollence  in  the  civil 
law.  Poth.  Pand.  lib.  3,  t.  1.  App. 
n.  1,  tom.  3,  p.  104;  15  Ves.  139;  7 
Bligh’s  R.  309;  S.  C.  20  E.  C.  L.  R. 
105;  5 Moore  & P.  193;  0 Carr.  & 
P.,  749,  S.  C.  25  E.  C.  L.  R.  031  ; 1 
Russ.  Cr.  179;  Hawk.  P.  C.  b.  1,  c. 
84,  s.  5. 

4.  — To  maintain  a defendant  may 
be  champerty.  Hawk.  P.  C.  b.  1,  c. 
84,  s.  8;  3 Ham.  541  ; 0 Monr.  392 ; 
8 Ycrg.  484;  8 John.  479;  1 John. 


Ch.  R.  444;  7 Wend.  152;  3 Cowcn, 
024  ; 6 Cowcn,  90. 

CHAMPION,  he  who  fights  for  ano- 
ther, or  takes  his  place  in  a quarrel ; it 
also  includes  him  who  fights  his  ow  n 
battles.  Bract,  lib.  4,  t.  2,  c.  12. 

CHANCE,  accident.  As  the  law 
punishes  a crime  only  when  there  is  an 
intention  to  commit  it,  it  follows  that 
when  those  acts  nrc  done  in  the  per- 
formance of  a lawful  act  by  mere 
chance  or  accident,  which  would  have 
amounted  to  a crime  if  them  had  been 
an  intention,  express  or  implied,  to 
commit  them,  there  is  no  crime.  For 
example,  if  workmen  were  employed 
in  blasting  rocks  in  a retired  field,  and 
a person  not  knowing  of  the  circum- 
stance should  enter  the  field,  and  lw 
killed  by  a piece  of  the  rock,  there 
would  bo  no  guilt  in  the  workmen.  1 
East,  P.  C.  2(52  ; Foster,  2(52  ; 1 Hale’s 
P.  C.  472;  4 Bl.  Com.  192.  Vide 
Accident. 

Chance-medley,  criminal  law , is 
a sudden  affray;  this  word  is  some- 
times applied  to  any  manner  of  homi- 
cide by  misadventure,  but  in  strictness 
it  is  applicable  to  such  killing  only  ns 
happe  ns  sc  de/erulendOf  (q.  v.)  4 Bl. 

Com.  184. 

CHANCELLOR,  is  an  officer  ap- 
pointed to  preside  over  a court  of  chan- 
cery, invested  with  various  powers  in 
the  several  states. 

2. — The  office  of  chancellor  is  of 
Roman  origin.  He  appears,  at  first,  to 
have  been  a chief  scribe  or  secretary, 
but  he  was  afterwards  invested  with 
judicial  jiower,  and  had  the  superinten- 
dence over  the  other  officers  of  the 
empire.  From  the  Romans,  the  title 
and  office  passed  to  the  church,  and 
therefore  every  bishop  of  the  catholic 
church  has,  to  this  day,  his  chancellor, 
the  principal  judge  of  his  consistory. 
When  the  modern  kingdoms  of  Europe 
were  established  tq>on  the  ruins  of  the 
empire,  almost  every  state  preserved 
its  chancellor,  with  different  jurisdic- 
tions and  dignities,  according  to  their 
different  constitutions.  In  all  he  seems 
j to  have  hud  a supervision  of  all  char- 
1 tors,  letters,  and  such  other  public  in- 
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strumcnts  of  the  crown,  ns  were  au- 
thenticated in  the  most  solemn  man- 
ner, and  when  seals  came  into  use,  lie 
had  the  custody  of  the  public  seal. 

3. — An  officer  bearing  this  title  is  to 
be  found  in  most  countries  of  Europe, 
and  is  generally  invested  with  exten- 
sive authority.  The  title  and  office  of 
chancellor  came  to  us  from  England. 
Many  of  our  state  constitutions  provide 
for  the  appointment  of  this  officer,  who 
is  by  them,  and  by  the  laws  of  the 
several  states,  invested  with  power  as 
they  provide.  Vide  Encyclopedic,  h. 
t. ; Encycl.  Amor.  li.  t. ; Diet,  de  Jur. 
h.  t. ; Mori.  Rep.  h.  t. ; 4 Vin.  Ab. 
374  ; Blake’s  Oh.  Index,  h.  t. ; Wood- 
dcs.  Lect.  05. 

CHANCERY.  The  name  of  a 
court  exercising  jurisdiction  at  law,  but 
mainly  in  equity. 

2.  — It  is  not  easy  to  determine  how 
courts  of  equity  originally  obtained  the 
jurisdiction  they  now  exercise.  Their 
authority,  and  the  extent  of  it,  have 
been  subjects  of  much  question,  but 
time  has  firmly  established  them ; and 
the  limits  of  their  jurisdiction  seem  to 
be  in  a great  degree  fixed  and  ascer- 
tained. 1 Story  on  Eq.  ch.  2 ; Mitf. 
PI.  Introd. ; Coop.  Eq.  PI.  lntrod. 

3.  — The  judge  of  the  court  of  chan- 
cery, often  called  a court  of  equity, 
bears  the  title  of  chancellor.  The 
equity  jurisdiction,  in  England,  is  vest- 
ed, principally,  in  the  high  court  of 
chancery.  This  court  is  distinct  from 
courts  of  law.  “ American  courts  of 
equity  are,  in  some  instances,  distinct 
from  those  of  law  ; in  others,  the  same 
tribunals  exercise  the  jurisdiction  both 
of  courts  of  law  and  equity,  though 
their  forms  of  proceeding  are  different 
in  their  two  capacities.  The  supreme 
court  of  the  United  States,  and  the  cir- 
cuit courts,  arc  invested  with  general 
equity  powers,  and  act  cither  as  courts 
of  law  or  equity,  according  to  the  form 
of  the  process  and  the  subject  of  adju- 
dication. In  some  of  the  states,  as 
New  York,  Virginia,  and  South  Caro- 
lina, the  equity  court  is  a distinct  tri- 
bunal, having  its  appropriate  judge,  or 
chuncellor,  and  officers,  hi  most  of 


the  states,  the  two  jurisdictions  centre 
in  the  same  judicial  officers,  as  in  the 
courts  of  the  United  States ; and  the 
extent  of  equity  jurisdiction  and  pro- 
ceedings is  very  various  in  the  different 
states,  being  very  ample  in  Connecti- 
cut, New  York,  New  Jersey,  Mary- 
land, Virginia,  and  South  Carolina, 
and  more  restricted  in  Maine,  Massa- 
chusetts, Rhode  Island,  and  Pennsyl- 
vania. But  the  salutary  influence  of 
these  powers  on  the  judicial  adminis- 
tration generally,  by  the  adaptation  of 
chancery  forms  and  modes  of  proceed- 
ing to  many  cases  in  which  a court  of 
law  affords  but  an  imperfect  remedy, 
or  no  remedy  at  all,  is  producing  a 
gradual  extension  of  them  in  those 
states  where  they  have  been,  hereto- 
fore, very  limited.” 

4. — The  jurisdiction  of  a court  of 
equity  differs  essentially  from  that  of  a 
court  of  law.  The  remedies  for  wrongs, 
or  for  the  enforcement  of  right,  may  be 
distinguished  into  two  classes ; “ those 
which  are  administered  in  courts  of 
law,  and  those  which  arc  administered 
in  courts  of  equity.  The  rights  se- 
cured by  the  former  are  called  legal; 
those  secured  by  the  latter  are  called 
cquilalile.  The  former  urc  said  to  lie 
rights  and  remedies  at  common  law, 
because  recognised  and  enforced  in 
courts  of  common  law.  The  latter  are 
said  to  be  rights  and  remedies  in  cqui - 
Ay,  because  they  are  administered  in 
courts  of  equity  or  chancery,  or  by 
proceedings  in  other  courts  analogous 
to  those  in  courts  of  equity  or  chau- 
cery.  Now,  in  England  and  America, 
courts  of  common  law  proceed  by  cer- 
tain prescribed  forms,  and  give  a gene- 
ral judgment  for  or  against  the  defend- 
ant. They  entertain  jurisdiction  only 
in  certain  actions,  and  give  remedies 
according  to  the  particular  exigency  of 
such  actions.  But  there  are  many 
cases  in  which  a simple  judgment  for 
either  party,  without  qualifications  and 
conditions,  and  particular  arrange- 
ments, will  not  do  entire  justice,  cz 
aquo  cl  bofiOy  to  either  party.  Some 
modification  of  the  rights  of  both  par- 
ties are  required;  some  restraints  on 
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one  side  or  the  other ; and  some  pecu- 
liar adjustments,  either  present  or  fu- 
ture, temporary  or  perpetual.  Now, 
in  all  these  cases,  courts  of  common 
law  have  no  methods  of  proceeding, 
which  can  accomplish  such  objects. 
Their  forms  of  actions  and  judgment 
are  not  adapted  to  them.  The  proper 
remedy  cannot  l>c  found,  or  cannot  be 
administered  to  the  full  extent  of  the 
relative  rights  of  all  parties.  Such 
prescribed  forms  of  actions  arc  not 
confined  to  our  law.  They  were 
known  in  the  civil  law ; and  the  party 
could  apply  them  only  to  their  original 
purposes.  In  other  cases,  he  had  a sj>e- 
cial  remedy.  In  such  cases,  where  the 
courts  of  common  law  cannot  grant  the 
proper  remedy  or  relief,  the  law  of  Eng- 
land and  of  the  United  States  (in  those 
states  where  equity  is  administered) 
authorises  an  application  to  the  courts 
of  equity  or  chancery,  which  arc  not 
confined  or  limited  in  their  modes  of 
relief  by  such  narrow  regulations,  but 
which  grant  relief  to  all  parties,  in 
cases  where  they  have  rights,  ex 
aquo  el  tx)/io,  and  modify  and  fashion 
that  relief  according  to  circumstances. 
The  most  general  description  of  a court 
of  equity  is,  that  it  has  jurisdiction  in 
cases  where  a plain,  adequate  and 
complete  remedy  cannot  be  had  at  law  ; 
that  is,  in  common  law  courts.  The 
remedy  must  be  plain  ; for,  if  it  be 
doubtful  and  obscure  at  law,  equity 
will  assert  a jurisdiction.  So  it  must 
be  adequate  at  law  ; for,  if  it  lull  short 
of  what  the  party  is  entitled  to,  that 
founds  a jurisdiction  in  equity.  And 
it  must  bo  complete  ; that  is,  it  must 
attain  its  full  end  at  law  ; it  must  reach 
the  whole  mischief  and  secure  the 
whole  right  of  the  party,  now  and  for 
the  future;  otherwise  equity  will  inter- 
pose, and  give  relief.  The  jurisdiction 
of  a court  of  equity  is  sometimes  con- 
current with  that  of  courts  of  law;  and 
sometimes  it  is  exclusive.  It  exercises 
concurrent  jurisdiction  in  cases  where 
the  rights  are  purely  of  a legal  nature, 
but  where  other  and  more  efficient  aid 
is  required  than  a court  of  law  can 
afford,  to  meet  the  difficulties  of  the 


case,  and  ensure  full  redress.  In 
some  of  these  cases  courts  of  law 
formerly  refused  all  redress;  but  now 
will  grant  it.  But  the  jurisdiction 
having  been  once  justly  acquired  at  a 
time  when  there  was  no  such  redress 
at  law,  it  is  not  now  relinquished. 
The  most  common  exercise  of  concur- 
rent jurisdiction  is  in  cases  of  account, 
accident,  dower,  fraud,  mistake,  part- 
nership and  partition.  The  remedy  is 
here  orten  more  complete  and  effectual 
than  it  can  be  at  law’.  In  many  cases 
falling  under  these  heads,  and  especial- 
ly in  some  cases  of  fraud,  mistake  and 
accident,  courts  of  law  cannot  and  do 
not  afford  any  redress  ; in  others  they 
do,  but  not  aiw'ays  in  so  perfect  a man- 
ner. A court  of  equity  also  is  assist- 
ant to  the  jurisdiction  of  courts  of  law', 
in  many  cases,  where  the  latter  have 
no  like  authority.  It  will  remove 
legal  impediments  to  the  fair  decision 
of  a question  depending  at  law.  It 
will  prevent  a party  from  improperly 
setting  up,  at  a trial,  some  title  or 
claim,  which  would  lx*  inequitable.  It 
will  compel  him  to  discover,  on  his 
own  oath,  facts  which  he  knows  are 
material  to  the  right  of  the  other  party, 
but  which  a court  of  law  cannot 
compel  the  purty  to  discover.  It  will 
|>erpctuatc  the  testimony  of  witnesses 
to  rights  and  titles,  which  arc  in  danger 
of  being  lost  before  the  matter  can  Ikj 
tried.  It  will  provide  for  the  safety  of 
property  in  dispute  pending  litigation. 
It  will  counteract  and  control,  or  set 
aside,  fraudulent  judgments.  It  will 
exercise,  in  many  cases,  an  exclusive 
jurisdiction.  This  it  docs  in  all  cases 
of  merely  equitable  rights , that  is,  such 
rights  as  are  not  recognised  in  courts 
of  law.  Most  cases  of  trust  and  con- 
fidence fall  under  this  head.  Its  exclu- 
sive jurisdiction  is  also  extensively 
exercised  in  granting  special  relief 
beyond  the  reuch  of  the  common  law. 
It  will  grant  injunctions  to  prevent 
waste,  or  irreparable  injury,  or  to 
secure  a settled  right,  or  to  prevent 
vexatious  litigations,  or  to  compel  the 
restitution  of  title  deeds  ; it  will  appoint 
receivers  of  property,  where  it  is  in 
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danger  of  misapplication  ; it  will  compel 
the  surrender  of  securities  improperly 
obtained ; it  will  prohibit  a party  from 
leaving  the  country  in  order  to  avoid  a 
suit ; it  will  restrain  any  undue  exercise 
of  a legal  right,  against  conscience  and 
equity ; it  will  decree  a specific  per- 
formance of  contracts  respecting  real 
estates ; it  will,  in  many  cases,  supply 
the  imperfect  execution  of  instruments, 
and  reform  and  alter  them  according 
to  the  real  intention  of  the  parties ; it 
will  grant  relief  in  cases  of  lost  deeds 
or  securities ; and,  in  all  cases  in 
which  its  interference  is  asked,  its 
general  rule  is,  that  he  who  asks 
equity  must  do  equity.  If  a party, 
thereibre,  should  ask  to  have  a bond 
for  a usurious  debt  given  up,  equity 
could  not  decree  it  unless  he  could 
bring  into  court  the  money  honestly 
due  without  usury.  This  is  a very 
general  and  imperfect  outline  of  the 
jurisdiction  of  a court  of  equity  ; in 
respect  to  which  it  has  been  justly 
remarked,  that,  in  matters  within  its 
exclusive  jurisdiction,  when;  substantial 
justice  entitles  the  party  to  relief,  but 
the  positive  law  is  silent,  it  is  impossi- 
ble to  define  the  boundaries  of  that 
jurisdiction,  or  to  enumerate,  with 
precision,  its  various  principles.”  Ency. 
Am.  art.  Equity. 

Vide.  Fonb.  Eq. ; Story  on  Eq. ; 
Madd.  Ch.  Pr. ; 10  Amer.  Jur.  227; 
Coop.  Eq.  PI.;  Rcdesd.  PI.;  Newl. 
Ch.  Practice ; Bcamcs’s  PI.  Eq. ; 
Jeremy  on  Eq. ; Eneycl.  Amcr.  article 
Equity. 

CHANGE.  The  exchnngo  of 
money  for  money.  The  giving,  for 
example,  dollars  lor  eagles,  dimes  for 
dollars,  cents  for  dimes.  This  is  a 
contract  which  always  takes  place  in 
tho  same  place.  By  change  is  also 
understood  small  money,  Poth.  Contr. 
de  Change,  n.  1. 

Chancje  ticket.  The  name  given 
in  Arkansas  to  a species  of  promissory 
notes  issued  for  the  purpose  of  making 
change  in  small  transactions.  Ark. 
Rev.  Stat.  ch.  24. 

CHAPLAIN.  A clergyman  ap- 
pointed to  say  pruyers  und  perform 


divine  service.  Each  house  of  Con- 
gress usually  appoints  its  own  chap- 
lain. 

CHAPMAN.  One  whose  business 
is  to  buy  and  sell  goods  or  other  things. 

2 HI.  Com.  476. 

CHAPTER,  cccl.  law.  A congre- 
gation of  clergymen.  Such  an  assem- 
bly is  termed  capitulum,  which  signifies 
a little  head;  it  being  a kind  of  head, 
not  only  to  govern  the  diocese  in  tho 
vacation  of  the  bishopric,  but  also  for 
other  purposes.  Co.  Litt.  103. 

CHARACTER,  evidence , is  tho 
opinion  generally  entertained  of  a 
person  derived  from  the  common  report 
of  the  people  who  aro  acquainted  with 
him.  3 Scrg.  & R.  336  ; 3 Mass.  192 ; 

3 Esp.  C.  236. 

2.  — There  are  three  clases  of  cases 
on  which  the  moral  character  and  con- 
duct of  a jjerson  in  society  may  be 
used  in  proof  lx? lore  a jury,  each  resting 
upon  particular  and  distinct  grounds. 
Such  evidence  is  admissible,  1st,  To 
afford  a presumption  that  a particular 
party  has  not  been  guilty  of  a criminal 
act;  2dly,  To  affect  the  damages  in 
particular  cases,  where  their  amount 
depends  on  the  character  and  conduct 
of  any  individual ; and,  3dly,  To  im- 
peach or  confirm  the  veracity  of  a 
witness. 

3.  — 1.  Where  the  guilt  of  an  ac- 
cused party  is  doubtful,  and  the  char- 
acter of  the  supposed  agent  is  involved 
in  the  question,  a presumption  of  inno- 
cence arises  from  his  former  conduct 
in  society,  ns  evidenced  by  his  general 
character,  since  it  is  not  probable  that 
a person  of  known  probity  and  humani- 
ty, would  commit  a dishonest  or  out- 
rageous act  in  the  particular  instance. 
Such  presumptions,  however,  are  so 
remote  from  fact,  and  it  is  frequently 
so  difficult  to  estimate  a person’s  real 
character,  that  they  arc  entitled  to 
little  weight,  except  in  doubtful  cases. 
Since  the  law  considers  a presumption 
of  this  nature  to  be  admissible,  it  is  in 
principle  admisible  whenever  a reason- 
able presumption  arises  from  it,  as  to 
the  fact  in  question  ; in  practice  it  is 
admitted  whenever  the  character  of 
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the  party  is  involved  in  the  issue.  Sec 
2 St.  Tr.  1038;  1 Coxe’s  Hep.  424; 
5 Serg.  & R.  352;  3 Bibb,  R.  195  ; 
2 Bibb,  R.  280  ; 5 Day,  R.  260 ; 5 
Esp.  C.  13  ; 3 Camp.  C.  519;  1 Camp. 
C.  460;  Str.  R.  925.  Tha.  Cr.  Cas. 
230  ; 5 Port.  382. 

4.  — 2.  In  some  instances  evidence 
in  disparagement  of  character  is  ad- 
missible, not  in  order  to  prove  or  dis- 
prove the  commission  of  a particular 
fact,  but  with  a view  to  damages.  In 
actions  for  criminal  conversation  with 
the  plaintiff's  wife,  evidence  may  be 
given  of  the  wife’s  general  bad  charac- 
ter, for  want  of  chastity,  aud  even  of 
particular  acts  of  adultery  committed 
by  her,  previous  to  her  intercourse 
with  the  defendant.  B.  N.  P.  27,  290; 
12  Mod.  232 ; 3 Esp.  C.  230.  Soc  5 
Munf.  10.  In  actions  for  slander  and 
libel,  when  the  defendant  has  not  justi- 
fied, evidence  of  the  plaintiff’s  bad 
character  has  also  been  admitted.  3 
Camp.  C.  251  ; 1 M.  & S.  284  ; 2 
Esp.  C.  720;  2 Nott  & M‘Cord,  511  ; 
1 Nott  6c  M*Cord,  208 ; and  sec  11 
Johns.  R.  38;  1 Root,  R.  449;  1 
Johns.  R.  40;  6 Penna.  Sl  Rep.  170. 
The  ground  of  admitting  such  evidence 
is,  that  a person  of  disparaged  fame  is 
not  entitled  to  the  same  measure  of 
damages  with  one  whose  character  is 
unblemished.  When,  however,  the 
defendant  justifies  the  slander,  it  seems 
to  be  doubtful  whether  the  evidence  of 
reports  as  to  the  conduct  and  character 
of  the  plaintiff  can  be  received.  See  1 
M.  6c  S.  280,  n.  (a);  3 Muss.  R.  553; 
1 Pick.  R.  19. 

5.  — 3.  The  party  against  whom  a 
witness  is  culled,  may  disprove  the 
facts  stated  by  him,  or  may  examine 
Other  witnesses  as  to  his  general  cha- 
racter ; but  they  will  not  be  allowed  to 
speak  of  particular  facts  or  parts  of 
his  conduct.  B.  N.  P.  290.  For  ex- 
ample, evidence  of  the  general  charac- 
ter of  a prosecutrix  for  a rape,  may  be 
given,  ns  that  she  was  u street  walker; 
but  evidence  of  specific  acts  of  crimi- 
nality cannot  be  admitted.  3 Carr.  6c 
P.  589.  The  regular  mode  is  to  in- 
quire whether  the  witness  under  exa- 


mination has  the  means  of  knowing 
the  former  witness’s  general  character, 
and  whether  from  such  knowledge  he 
would  believe  him  on  his  oath.  4 St. 
Tr.  093;  4 Esp.  C.  102.  In  answer 
to  such  evidence  against  character,  the 
other  party  may  cross-examine  the 
witness  as  to  his  means  of  knowledge, 
and  the  grounds  of  his  opinion ; or  lie 
may  attack  such  witness’s  general 
character,  and  by  fresh  evidence  sup- 
port the  character  of  his  own.  2 
Stark.  C.  151  ; lb.  241  ; St.  Ev.  pt.  4, 
1753  to  1758;  1 Phil.  Ev.  229.  A 
party  cannot  give  evidence  to  confirm 
the  good  character  of  a witness,  unless 
his  general  character  has  been  im- 
pugned by  his  untugonist.  9 Watts, 
R.  124. 

See  in  general  as  to  character,  Phil. 
Ev.  Index,  tit.  Character;  Stark.  Ev. 
pi.  4,  364;  Swift’s  Ev.  140  to  144;  5 
Ohio  R.  227 ; Grecnl.  Ev.  § 54 ; 3 
Hill,  R.  178. 

CHARGE,  practice , is  the  opinion 
expressed  by  the  court  to  the  jury  on  the 
law  arising  out  of  a case  before  them. 

2. — It  should  contain  a clcur  and 
explicit  exposition  of  the  law,  when 
the  points  of  the  law  in  dispute  arise 
out  of  the  facts  proved  on  the  trial  of 
the  cause,  10  Pet.  057;  but  the  court 
ought  at  no  time  to  undertake  to  decide 
the  facts,  for  these  arc  to  be  decided  by 
the  jury.  4 Ruwle’s  R.  195;  2 Penna. 
R.  27;  4 Ruwle’s  R.  350;  lb.  100;  2 
Serg.  6c  Rawle,  404;  1 Serg.  6c 
Rawle,  515;  8 Serg.  & Rawle,  150. 
Sec  3 Crunch,  298 ; 6 Pet.  022 ; 1 
Gall.  R.  53;  5 Crunch,  187;  2 Pet. 
025;  9 Pet.  541. 

Charge,  contracts,  is  an  obligation 
entered  into  by  the  owner  of  an  estate 
which  makes  the  estate  responsible  for 
its  performance.  Vide  2 Ball  & Beatty, 
223;  8 Com.  Dig.  *300,  Appendix,  h. 
t.  Any  obligation  binding  upon  him 
who  enters  into  it,  which  may  be  re- 
moved or  taken  away  by  a discharge. 
T.  de  la  Ley,  h.  t. 

2. — That  particular  kind  of  commis- 
sion which  one  undertakes  to  perform 
for  another  in  keeping  the  custody  or 
his  goods,  is  culled  a charge. 
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Charge,  trills,  devises,  is  an  obli- 
gation which  a testator  imposes  on  his 
devisee ; as,  if  the  te  stator  give  Peter, 
Blackacre,  and  direct  that  he  shall 
pay  to  John  during  his  life  an  annuity 
of  one  hundred  dollars  which  shall  be 
a charge  on  said  land ; or  if  a legacy 
be  given  and  directed  to  l>c  paid  out  of 
the  real  property.  1 Hop.  Leg.  446. 
Vide  4 Vin.  Ab.  449;  1 Supp.  to  Ves. 
jr.  309;  2 lb.  31 ; 1 Vern.  45,  411;  1 
Swanst.  28;  4 East,  R.  501  ; 4 Ves. 
jr.  815;  Donutt,  Loix  Civ.  liv.  3,  t.  1, 
s.  8,  n.  2. 

CHARGE'  DES  AFFAIRES  or 
CH  A KG  E'  I )’  A FFA  l R ES,  interna- 
tional law . These  phrases,  the  first  of 
which  is  used  in  the  acts  of  Congress, 
are  synonymous. 

2.  — The  officer  who  l>ears  this  title 
is  a diplomatic  representative  or  minis- 
ter of  an  inferior  grade,  to  whose  care 
arc  confided  the  affairs  of  his  nation. 
He  has  not  the  title  of  minister,  and  is 
generally  introduced  and  admitted 
through  a verbal  presentation  of  the 
minister,  at  his  departure,  or  through 
letters  of  credence  addressed  to  the 
minister  of  state  of  the  court  to  which 
they  arc  sent.  He  has  the  essential 
rights  of  a minister.  Mart.  Law  of 
Nat.  200  ; 1 Kent,  Com.  39,  n. ; 4 
Dali.  321. 

3.  — The  president  is  authorized  to 
allow  to  any  charge  dcs  affiiires  a sum 
not  greater  than  at  the  rate  of  four 
thousand  five  hundred  dollars  per  an- 
num, as  a compensation  for  his  personal 
services  and  expenses.  Act  of  May  1 , 
1810,  2 Story’s  Laws  U.  S.  1171. 

CHARGER,  Scotch  law,  is  lie  in 
whose  favour  a decree  suspended  is 
pronounced ; yet  a decree  may  be  sus- 
pended before  a charge  is  given  on  it. 
Ersk.  Pr.  L.  Scot.  4,  3,  7. 

CHARITY,  in  its  widest  sense,  do- 
notes  all  the  good  affections  which  men 
ought  to  bear  towards  each  other,  1 
Epistle  to  Cor.  c.  xiii. ; in  its  most  re- 
stricted ami  usual  sense,  it  signifies 
relief  to  the  poor.  This  species  of 
charity  is  a mere  moral  duty,  which 
cannot  be  enforced  by  the  law.  Karnes 
on  Eq.  17.  But  it  is  not  employed  in 


either  of  these  senses  in  law ; its  sig- 
nification is  derived  chiefly  from  the 
statute  of  43  Eliz.  c.  4.  Those  pur- 
poses are  considered  charitable  which 
are  enumerated  in  that  act,  or  which 
by  analogy  are  deemed  within  its 
spirit  and  intendment.  9 Ves.  405; 
10  Ves.  541;  2 Vern.  387;  Shelf. 
Mortm.  59.  Lord  Chancellor  Camden 
describes  a charity  to  be  a gift  to  a 
general  public  use,  which  extends  to 
the  rich  as  well  as  to  the  poor,  Ambl. 
651  ; Boyle  on  Charities,  51  ; 2 Ves. 
sen.  52;  Ambl.  713;  2 Ves.  jr.  272; 

6 Ves.  404;  3 Rawlc,  170;  1 Penna. 
R.  49;  2 Dana,  170;  2 Pet.  5S4 ; 3 
Pet.  99,  498;  9 Cow.  481  ; 1 Hawks, 
96;  12  Mass.  537;  17  S.  & R.  88 ; 

7 Verm.  241  ; 5 Harr.  & John.  392  ; 
6 Harr.  & John.  1;  9 Pet.  566;  0 
Pet.  435:  9 Crunch,  331;  4 Wheat. 
1 ; 9 Wend.  394;  2 N.  II.  Rep.  21, 
510;  9 Cow.  437;  7 John.  Ch.  R. 
292  ; 3 Leigh,  450 ; 1 Dev.  Eq.  Rep. 
276. 

CHARRE  OF  LEAD,  Eng.  law,  in 
commerce , is  a quantity  of  lead  con- 
sisting of  thirty  pigs,  each  pig  contain- 
ing six  stones  wnnting  two  pounds, 
and  every  stone  being  twelve  pounds. 
Jacob. 

CHARTA,  an  ancient  word  which 
signified  not  only  a charter  or  deed  in 
writing,  but  any  signal  or  token  by 
which  an  estate  was  held. 

CHARTER,  is  a grant  made  by  the 
sovereign  either  to  the  whole  people  or 
to  a portion  of  them,  securing  to  them 
the  enjoyment  of  certain  rights.  Of 
the  former  kind  is  the  late  charter  of 
France,  which  extended  to  the  whole 
country ; the  charters  which  were 
granted  to  the  different  American  colo- 
nies by  the  British  government  were 
charters  of  the  latter  species.  1 Story, 
Const.  L.  § 161;  1 Bl.  Com.  108; 
Eneycl.  Amor.  Charte  Constitutioncllc. 

2.  — A chnrtcr  differs  from  a consti- 
tution in  this,  that  the  former  is  granted 
by  the  sovereign  while  the  latter  is 
established  by  the  people  themselves : 
both  arc  the  fundamental  law  of  the 
land. 

3.  — This  term  is  susceptible  of 


CHA 


CHA 


241 


another  signification.  During  the  mid- 
dle ages  almost  every  document  was 
called  cartu,  chartula , or  chartula.  In 
this  sense  the  term  is  nearly  synony- 
mous with  deed.  Co.  Litt.  0 ; 1 Co.  1 ; 
Moor.  Cas.  687. 

4. — The  act  of  the  legislature  creating 
a corporation,  is  called  its  charter.  Vide 
3 Bro.  Civ.  and  Adm.  Law,  188 ; 
Dane’s  Ab.  h.  t. 

Charter,  mar.  contr .,  is  an  agree- 
ment by  which  a vessel  is  hired  by  the 
owner  to  another ; ns,  A B chartered 
the  ship  Benjamin  Franklin  to  C I). 

Charter-land,  Eng.  law,  was  land 
held  by  deed  under  certain  rents  and 
free  services,  and  it  differed  in  nothing 
from  free  socage  land.  It  was  also 
called  book-land.  2 Bl.  Com.  90. 

Charter-party,  contracts,  is  a con- 
tract of  affreightment  in  writing,  by 
which  the  owner  of  a ship  or  other 
vessel  lets  the  whole,  or  a part  of  her, 
to  a merchant  or  other  person  for  the 
conveyance  of  goods,  on  a particular 
voyage,  in  consideration  of  the  pay- 
ment of  freight.  This  term  is  derived 
from  the  fact  that  the  contract  which 
bears  this  name  was  formerly  written 
on  a card,  and  afterwards  the  card  was 
cut  into  two  parts  from  top  to  bottom, 
and  one  part  was  delivered  to  each  of 
the  parties,  which  was  produced  when 
required,  and  by  this  means  counter- 
feits were  prevented. 

2.  — This  instrument  ought  to  con- 
tain, 1,  the  name  and  tonnage  of  the 
vessel ; 2,  the  name  of  the  captain  ; 3, 
the  names  of  the  letter  to  freight  and 
the  freighter;  4,  the  place  and  time 
agreed  upon  for  the  loading  and  dis- 
charge ,*  5,  the  price  of  the  freight ; 6, 
the  demurrage  or  indemnity  in  .case  of 
delay  ; 7,  such  other  conditions  ns  the 
parties  mny  agree  upon.  Abliott  on 
Ship.  pt.  3,  c.  1,  s.  1 to  6;  Poth.  h.  t. 
n.  4 ; Pnrdessus,  Dr.  Com.  pt.  4,  t.  4, 
c.  1,  n.  708. 

3.  — When  a ship  is  chartered  this 
instrument  serves  to  authenticate  many 
of  the  facts  on  which  the  proof  of  her 
neutrality  must  rest,  and  should  there- 
fore be  always  found  on  board  char- 
tered ships.  1 Marsh.  Ins.  407.  When 
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the  goods  of  several  merchants  uncon- 
nected with  each  other,  are  laden  on 
board  without  any  particular  contract 
of  affreightment  with  any  individual  for 
the  entire  ship,  the  vessel  is  called  a 
general  ship , (q.  v.)  because  open  to  all 
merchants  ; but  where  one  or  more  mer- 
chants, contract  for  the  ship  exclusively, 
it  is  said  to  be  a chartered  ship.  3 
Kent,  Com.  158;  Abbott,  Ship.  pt.  2, 
c.  2,  s.  1 ; Harr.  Dig.  Ship  and  Ship- 
ping, IV. 

CHARTERED  SHIP.  When  a ship 
is  hired  or  freighted  by  one  or  more 
merchants  for  a particular  voyage  or 
on  time,  it  is  called  a chartered  ship. 
It  is  freighted  by  a special  contract  of 
affreightment,  executed  between  the 
owners,  ship’s  husband,  or  master  on 
the  one  hand,  and  the  merchants4  on 
the  other.  It  diners  from  a General 
ship,  (q.  V.) 

CHART1S  KKDDENDIS,  Eng. 
law , nn  ancient  writ,  now  obsolete, 
which  lays  against  one  who  had  char- 
ters of  feoffment  entrusted  to  his  keep- 
ing, and  who  refused  to  deliver  them. 
Reg.  Orig.  159. 

CHASE,  Eng.  law,  is  the  liberty  of 
keeping  beasts  of  chase,  or  royal  game, 
on  another  man’s  ground  as  well  as  on 
one’s  own  ground,  protected  even  from 
the  owner  of  the  land,  with  a power  of 
hunting  them  thereon.  It  differs  from 
a park,  because  it  may  bo  oil  another's 
ground,  and  l»ccause  it  is  not  enclosed. 

8 Bl.  C 88. 

Chase,  property,  is  the  act  of  ac- 
quiring possession  of  animals  fsree  ?iu- 
luree.  by  force,  cunning  or  address.  The 
hunter  acquires  a right  to  such  animals 
by  occupancy,  and  they  become  his 
property.  4 Toull.  n.  7.  No  man 
has  a right  to  enter  on  the  lands  of 
another  for  the  purpose  of  hunting 
without  his  consent.  Vide  14  East, 
R.  249 ; Both.  Tr.  du  Dr.  de  Propriety, 
part.  1,  c.  2,  art.  2. 

CHASTITY.  That  virtue  which 
prevents  the  unlawful  commerce  of  the 
sexes. 

2. — A woman  may  defend  her  chast- 
ity by  killing  her  assailant.  See 
Self  defence.  And  even  the  solicita- 
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lion  of  her  chastity  is  indictable  in  some  | 
of  the  states,  7 Conn.  267;  though  in 
England,  and  perhaps  elsewhere,  such 
act  is  not  indictable.  2 Chit.  Pr.  478. 
Words  charging  a woman  with  a vio- 
lation of  chastity  arc  actionable  in 
themselves.  2 Conn.  707. 

CHATTELS,  property,  is  a term 
which  includes  all  kinds  of  pro|>erty 
except  the  freehold  or  things  which 
nrc  parcel  of  it.  It  is  a more  exten- 
sive term  than  goals  or  effects. 

2. — Chattels  arc  j»ersonnl  or  real. 
Personal  arc  such  as  belong  imme- 
diately to  the  person  of  a man ; chat- 
tels real  nrc  such  as  cither  appertain 
not  immediately  to  the  person,  but  to 
something  by  way  of  dependency,  as  a 
box  with  the  title  deeds  of  lands;  or 
sufch  as  arc  issuing  out  of  some  real 
estate,  as  a lease  of  lands,  or  term  of 
years,  which  pass  like  personalty  to 
the  executor  of  the  owner.  Co.  Litt. 
118  ; 1 Chit.  Pr.  00  ; 8 Vin.  Ab.  206  ; 
11  Vin.  Ab.  106;  14  Vin.  Ab.  100; 
Bne.  Ab.  Baron,  &c.  (C  2);  2 Kent, 
Com.  278  ; Dane’s  Ab.  Index,  h.  t. ; 
Com.  Dig.  Biens,  A. 

CHEAT,  criminal  laic,  torts.  A 
cheat  is  a deceitful  practice,  of  a pub- 
lic nature,  in  defrauding  another  of  a 
known  right,  by  some  artful  device, 
contrary  to  the  plain  rules  of  common 
honesty.  1 Hawk.  348. 

2. — -To  constitute  a cheat,  the  of- 
fence must  be,  1st,  of  a public  nature; 
for  every  species  of  fraud  and  dis- 
honesty in  transactions  between  indivi- 
duals is  not  the  subject-matter  of  a 
criminal  charge  at  common  law,  it 
must  l»c  such  as  is  calculated  to  de- 
fraud numbers,  and  to  deceive  the  peo- 
ple in  general.  2 East,  P.  C.  816;  7 
John.  K.  201  ; 14  John.  It.  371  ; 1 
(ircenl.  K.  387;  6 Mass.  R.  72;  0 
Cowcn,  K.  588  ; 9 Wend.  R.  187;  1 
Verg.  R.  76;  1 Muss.  137.— 2.  The 
cheating  mast  be  done  by  false  weights, 
false  measures,  false*  tokens,  or  the 
like,  calculated  to  deceive  numbers,  2 
Burr.  1125;  1 W.  Bl.  R.  273;  Holt, 
R.  354. — 3.  That  the  object  of  the  de- 
fendant in  defrauding  the  prosecutor 
wus  succcssfu  1.  If  unsuccessful  it  is  a i 


mere  attempt,  (q.  v.)  2 Mass.  139. 
When  two  or  more  enter  into  an  agree- 
ment to  cheat,  the  offence  is  a con- 
spiracy, (q.  v.)  To  call  a man  a 
cheat  is  slanderous.  Iletl.  167;  1 
Roll’s  Ab.  58 ; 2 Lev.  62.  Vide  Illi- 
terate ; Token. 

Cl  1ECK,  contracts , is  a written  order 
or  request,  addressed  to  a bank,  or  per- 
sons carrying  on  the  hanking  business, 
and  drawn  upon  them  by  n party  hav- 
ing money  in  their  hands,  requesting 
them  to  pay  on  presentment  to  a person 
therein  named  or  to  bearer,  a named 
sum  of  money. 

2.  — It  is  said  that  checks  arc  uni- 
formly payable  to  bearer,  Chit,  on  Bills, 
411,  hut  that  is  not  so  in  practice  in 
the  United  States : they  are  generally 
payable  to  bearer,  but  sometimes  they 
are  payable  to  order. 

3. — ^Checks  are  negociablc  instru- 
ments as  bills  of  exchange,  though, 
strictly  speaking,  they  arc  not  due  be- 
fore payment  has  been  demanded,  in 
which  respect  they  diller  from  promis- 
sory notes  and  hills  of  exchange  paya- 
ble on  a particular  day.  7 Tj  R. 
430. 

4.  — The  differences  between  a com- 
mon check  and  a bill  of  exchange  arc, 
first,  that  a check  may  l>o  taken  after 
it  is  overdue,  and  still  the  holder  is  not 
subject  to  the  equities  which  may  exist 
between  the  drawer  and  the  party  from 
whom  he  receives  it ; in  the  case  of 
bills  of  exchange,  the  holder  is  subject 
to  such  equity.  3 John.  Cas.  5,  9 ; 0 
B.  & Cr.  388.  Secondly,  the  drawer 
of  a bill  of  exchange  is  liable  only  on 
the  condition  that  it  be  presented  in  due 
time,  and,  if  it  be  dishonoured,  that  he 
lms  had  notice ; but  such  is  not  the 
cast*  with  a check,  no  delay  will  excuse 
the  drawer  of  it,  unless  he  has  suffered 
some  loss  or  injury  on  that  account, 
and  then  only  pro  tunto.  3 Kent,  Com. 
104  n.  (5tii  ed.)  3 John.  Cas.  2; 
Story,  Prom.  Notes,  § 492. 

5.  — There  is  u kind  of  check  known 
by  the  name  of  manor mulum  checks; 
these?  arc  given  in  general  with  an  un- 
derstanding that  they  are  not  to  be  pre- 
sented at  the  bank  on  which  they  arc 
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drawn  for  payment ; and,  as  between  1 
the  parties,  they  have  no  other  effect 
than  an  I O U,  or  common  due  hill ; 
but  third  persons  who  become  the 
holders  of  them,  lor  a valuable  con- 
sideration, without  notice,  have  all  the  1 
rights  which  the  holders  of  ordinary 
checks  can  lawfully  claim.  Story, 
Prom.  Notes,  § 499. 

6.  — Giving  a creditor  a check  on  a 
bank  docs  not  constitute  payment  of  a 
debt.  1 Hall,  56, 78;  7 S.  & R.  116; 

2 Pick.  204  ; 4 John.  290.  See  3 
Hand.  481. 

7.  — A chock  delivered  by  a testator 
in  his  life  time  to  a person  ns  a gill, 
and  not  presented  till  after  his  death, 
was  considered  as  a part  of  his  will, 
and  allowed  to  be  proved  as  such. 

3 Curt.  Ecc.  R.  050.  Vide,  generally, 

4 John.  R.  304;  7 John.  R.  26;  *2 
Vcs.  jr.  Ill ; Yelv.  4,  b,  note;  7 Serg. 
& Rawlc,  116;  3 John*  Cas.  5,  259; 
0 Wend.  R.  445 ; 2 N.  & M.  251 ; 1 
Black f.  R.  104;  1 Lilt.  R.  194;  2 
Lift.  R.  299;  6 Coven,  R.  484;  4 
liar.  & J.  276;  13  Wend.  R.  133;  10 
Wend.  R.  304;  7 Hnr.  & J.  381  ; 1 
Hall,  R.  78 ; 15  Mass.  R.  74;  4 Ycrg. 
R.  210;  9 S.  & R.  125;  2 Story,  R. 
502  ; 4 Whart.  R.  252. 

Check  hook,  commerce,  is  one  kept 
by  persons  who  have  accounts  in  bank, 
in  which  are  printed  blank  forms  of 
checks,  or  orders  upon  the  bank  to  pay 
money. 

CHEMISTRY,  med.  jur.,  is  the 
science  which  teaches  the  nature  and 
property  of  all  bodies  by  their  analysis 
and  combination.  In  considering  cases 
of  poison  the  lawyer  will  find  a know- 
ledge of  chemistry,  even  very  limited 
in  degree,  to  be  greatly  useful.  2 Chit. 
Pr.  42,  n. 

CM HV I S ANC E,  contracts,  torts ; this 
is  a French  word  which  signifies  in  that 
language  accord,  agreement,  compact. 
In  the  English  statutes  it  is  used  to  de- 
note a burgain  or  contract  in  general. 
In  a legal  sense  it  is  taken  for  an  un- 
lawful bargain  or  contract. 

CHIEF,  principal . One  who  is 
put  above  the  rest ; as,  chief  magis- 
trate; chief  justice;  it  also  signifies 


the  best  of  a number  of  things.  It  is 
frequently  used  in  composition. 

Chief  clerk  in  the  department 
op  state.  This  officer  is  appointed 
by  the  secretary  of  state  ; his  duties  are 
to  attend  to  the  business  of  the  office 
under  the  superintendence  of  the  score, 
tary ; and  when  the  secretary  shall  bo 
removed  from  office,  by  the  president, 
or  in  any  other  case  of  vacancy,  shall, 
during  such  vacancy,  have  the  charge 
and  custody  of  ail  records,  books, 
and  papers  appertaining  to  such  de- 
partment. Act  of  the  27th  of  July, 
1789,  s.  2,  1 Story’s  Laws,  6.  Ilis 
compensation  for  his  services  shall  not 
exceed  two  thousand  dollars  per  an- 
num. Gordon’s  Dig.  art.  211. 

Chief  justice,  ({ificcr,  is  the  presi- 
dent of  a supreme  court ; as,  the  chief 
justice  of  the  United  States,  the  chief 
justice  of  Pennsylvania,  and  the  like. 
Vide  15  Vin.  Ab.  3. 

Chief  justiciary.  An  officer 
among  the  English,  established  soon 
after  the  conquest. 

2. — He  had  judicial  power,  and  sat 
ns  a judge  in  the  Curia  Regis,  (q.  v.) 
In  the  absence  of  the  king,  he  govern- 
1 ed  the  kingdom.  In  tho  course  of 
time,  the  power  and  distinction  of  this 
officer  gradually  diminished,  until  the 
reign  of  Henry  HI.,  when  the  office 
was  abolished. 

CHILD,  CHILDREN,  domestic  re - 
lotions . A child  is  the  son  or  daugh- 
ter in  relation  to  the  father  or  mother. 

2.  — Wc  will  here  consider  tho  law, 
in  general  terms,  as  it  relates  to  the 
condition,  duties  and  rights  of  children ; 
ami,  afterwards,  the  extent  which  has 
been  given  to  the  word  child  or  child- 
ren by  disjiositions  in  wills  and  testa- 
ments. 

3.  — 1.  Children  born  in  lawful  wed- 
lock, or  within  a comjietent  time  after- 
wards, arc  presumed  to  be  the  issue  of 
the  father,  and  follow  his  condition ; 
those  born  out  of  lawful  wedlock,  fol- 
low the  condition  of  the  mother.  Tho 
father  is  bound  to  maintain  his  children 
and  toedneate  them,  and  to  protect  them 
from  injuries.  Children  are,  on  their 
part,  bound  to  maintain  their  fathers 
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and  mothers,  when  in  need,  and  they 
are  of  ability  so  to  do.  Poth.  Du  Ma- 
nage, n.  384,  380.  The  lather  in  ge- 
neral is  entitled  to  the  custody  ol  minor 
children,  but,  under  certain  circum- 
stances, the  mother  will  be  entitled  to 
them,  when  the  lather  and  mother  have 
separated.  5 Binn.  520.  Children 
are  liable  to  the  reasonable  correction 
of  their  parents.  Vide  Correction. 

4.  — 2.  The  term  children  does  not 
ordinarily  and  properly  speaking  com-  I 
prebend  grandchildren,  or  issue  gene-  I 
rally ; yet  sometimes  that  meaning  is  ! 
affixed  to  it,  in  cases  of  necessity,  G 
Co.  16  ; and  it  has  been  held  to  signify 
the  same  as  issue,  in  eases  where  the 
testator  by  using  the  terms  children  and 
issue  indiscriminately,  showed  his  in- 
tention to  use  the  former  term  in  the 
sense  of  issue,  so  as  to  entitle  grand- 
children, &c.,  to  take  under  it.  1 Yes. 
sen.  106;  Ambl.  555;  3 Ves.  258; 
Ambl.  661 ; 3 Ves.  A Boa.  GO.  When 
legally  construed,  the  term  children,  is 
confined  to  legitimate  children.  7 Ves. 
458.  The  civil  code  of  Louisiana,  art. 
2522,  n.  14,  enacts  that  “ under  the 
name  of  children  are  comprehended,  | 
not  only  children  of  the  first  degree, 
but  the  grandchildren,  great-grandchil- 
dren, and  all  other  descendants  in  the 
direct  line.” 

5.  — Children  arc  divided  into  legitimate 
children,  or  those  born  in  lawful  wed- 
lock ; and  natural  or  illegitimate  child- 
ren, who  are  born  bastards,  (q.  v.) 
Vide  Natural  children.  Illegitimate 
chib! ren  arc  incestuous  bastards,  or 
those  which  are  not  incestuous. 

G. — Posthumous  children  arc  those 
who  an;  born  uller  the  death  of  their 
fathers,  Domat,  Lois  Civ.  liv.  prel.  t.  2, 
s.  1,  § 7 ; L.  3,  § 1,  If  do  iuj.  rupt. 

7. — In  Pennsylvania  the  will  of  their 
fathers  in  which  no  provision  is  made 
for  them  is  revoked  as  far  as  regards 
them,  by  operation  of  law.  3 Binn. 
K.  408;  sen  as  to  the  law  of  Virginia 
on  this  subject,  3 Munf.  20;  and  arti- 
cle In  rent  re  mi  mere. 

Vide,  generally,  8 Yin.  Ab.  318 ; 8 
Com.  Dig.  470;  *2  Kent,  Com.  172;  4 
Kent,  Com.  108,  0 ; 1 Rop.  on  Leg. 


45  to  70  ; 1 Supp.  to  Ves.  jr.  44 ; 2 
lb.  158.  Natural  children. 

CHILDISHNESS.  Weakness  of 
intellect,  such  as  that  of  a child. 

2. — When  the  childishness  is  so 
great  that  a man  has  lost  his  memory, 
or  is  incapable  to  plan  a proper  dispo- 
sition of  his  property,  he  is  unable  to 
make  a will.  Swinb.  part  11,  § 1 ; G 
Co.  23.  Sec  9 Conn.  102  ; 9 Phil.  R. 
57. 

CHIMIN.  This  is  a corruption  of 
the  French  word  Chcmin , a highway. 
It  is  used  by  old  writers.  Com.  Dig. 
Chimin. 

CHI  KOG  R A PI  I,  conveyancing , sig- 
j nifies  a deed  or  public  instrument  in 
! writing;  chirographs  were  anciently 
I attested  by  the  subscription  and  crosses 
of  witnesses;  afterwards,  to  prevent 
frauds  and  concealments,  deeds  of  mu- 
tual covenant  were  made  in  a script 
and  rescript , or  in  a part  and  counter- 
part ; and  in  the  middle,  between  the 
two  copies,  they  drew  the  capital  letters 
of  the  alphabet,  and  then  tallied,  or  cut 
asunder  in  an  indented  manner,  the 
slieet  or  skin  of  parchment,  one  of 
which  parts  being  delivered  to  each  of 
the  parties,  were  proved  authentic  by 
matching  with  and  answering  to  one 
another.  Deeds  thus  made  were  deno- 
minated syngrapha , by  the  canonists, 
because  that  word,  instead  of  the  letters 
of  the  alphabet,  or  the  word  chirogra • 
phum , was  used.  2 Bl.  Com.  2UG. 
This  method  of  preventing  counterfeit- 
ing, or  of  detecting  counterfeits,  is  now 
used  by  having  some  ornament  or  some 
word  engraved  or  printed  ut  one  end 
of  certificates  of  stocks,  checks,  and  a 
variety  of  other  instruments,  which  arc 
ltound  up  in  a book,  and  after  they  are 
executed,  are  cut  asunder  through  such 
ornament  or  word. 

2. — Chirograph  is  also  the  lost  part 
of  a fine  of  land,  commonly  called  the 
foot  of  the  fine.  It  is  an  instrument  of 
writing  beginning  with  these  words : 

This  is  the  final  agreement,”  Ac.  It 
includes  the  whole  matter,  reciting  the 
parties,  day,  year  and  place,  and  before 
I whom  the  fine  was  acknowledged  and 
I levied.  Cruise,  Dig.  tit.  35,  c.  2,  s. 
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52.  Vide  Chambers’s  Diet.  h.  t. ; En- 
cyclopedia Americana,  Charter;  En- 
cyclopedic do  D’Alembert,  h.  t. ; I’o- 
thicr,  Pond.  tom.  x\ii.  p.  73. 

CI11ROGRAPHER,  is  a word  de- 
rived from  the  Greek,  which  signifies, 
“ a writing  with  a man’s  hand  a chi- 
rographer  is  an  officer  of  the  English 
court  of  C.  P.  who  engrosses  the  lines, 
and  delivers  the  indentures  of  them  to 
the  parties,  &c. 

CHIVALRY,  ancient  Eng.  law. 
This  word  is  derived  from  the  French 
chevclier , a horseman.  It  is  the  name 
of  a tenure  of  land  by  knight’s  service. 
Chivalry  was  of  two  kinds  : the  first, 
which  was  regal,  or  held  only  of  the 
king;  or  common,  which  was  held  of  a 
common  person.  Co.  Litt.  h.  t. 

CHOICE.  Preference  cither  of  a 
person  or  thing,  to  one  of  several  other 
persons  or  things.  Election , (q.  v.) 

CHOSE,  property,  this  is  a French 
word,  signifying  thing.  In  law,  it  is 
applied  to  personal  property,  as  choscs 
in  'possession,  arc  such  personal  things 
of  which  one  has  possession  ; choses  in 
actum,  are  such  as  the  owner  has  not 
the  possession,  but  merely  a right  of 
action  for  their  possession.  2 BI.  Com. 
389,  397 ; 1 Chit.  Pract.  99  ; 1 Supp. 
to  Vcs.  Jr.  26,  69.  Chitty  defines 
choses  in  action*  to  be  rights  to  receive 
or  recover  a debt,  or  money,  or  dam- 
ages, for  breach  of  contract,  or  for  a 
tort  connected  with  contract,  but  which 
cannot  be  enforced  without  action,  and 
therefore  termed  choses,  or  tilings  in 
action.  Com.  Dig.  Biens;  Harr.  Dig. 
Chose  in  Action  ; Chitty’s  Eq.  Dig.  li. 
t.  Vide  1 Ch.  Pr.  140. 

2.  — It  is  one  of  the  qualities  of  a 
chose  in  action,  that,  at  common  law, 
it  is  not  assignable.  2 John.  1 ; 15 
Mass.  388 ; 1 Crunch,  367.  But  bills 
of  exchange  and  promissory  notes, 
though  choscs  in  action,  may  be  as- 
signed by  indorsement,  when  payable 
to  order,  or  by  delivery,  when  payable 
to  bearer.  See  Bills  of  Exchange. 

3.  — Bonds  are  assignable  in  Penn- 
sylvania, and  jierhaps  some  other 
slates,  by  virtue  of  statutory  provi- 
sions. In  equity,  however,  all  choses 


in  action  are  assignable,  and  the  ns- 
! signee  has  an  equitable  right  to  enforce 
the  fulfilment  of  the  obligation  in  the 
name  of  the  assignor.  4 Mass.  51 1 ; 
3 Day,  364;  1 Wheat.  230;  6 Pick. 
310  ;*  9 Cow.  34;  10  Mass.  310;  11 
Mass.  157,  n.;  9 S.  & R.  244;  3 
Yeates,  327  ; 1 Binn.  129 ; 5 Stew.  & 
Port.  00  ; 4 Rand.  200  ; 7 Conn.  399  ; 
2 Green,  510;  Harp.  17. 

CHRISTIANITY,  the  religion  esta- 
blished by  Jesus  Christ. 

2. — Christianity  has  been  judicially 
declared  to  be  a part  of  the  common 
law  of  Pennsylvania,  11  Serg.  & 
Rawle,  394;  5 Binn.  R.  555;  New 
York,  8 Johns.  R.  291  ; Connecticut, 
2 Swill’s  System,  321  ; Massachusetts, 
Dane’s  Ab.  vol.  7,  c.  219,  a.  2,  19. 
To  write  or  speak  contemptuously  and 
maliciously  against  it,  is  an  indictable 
offence.  Vide  Cooper  on  the  Law  of 
Libel,  59  and  114,  et  seq.  where  ho 
contends  that  the  decisions  which  have 
been  made,  declaring  Christianity  to  be 
a part  of  the  law,  are  the  result  of  ig- 
norance or  falsehood.  See,  also,  Mr. 
Jefferson’s  letter  to  Major  Cartwright, 
Appx.  No.  III.  to  Coop.  Law  of  Libel, 
on  the  same  subject.  Vide  generally, 
1 Russ,  on  Cr.  217 ; 1 Hawk,  c..  5 ; 1 
Vent.  293 ; 3 Kol>.  007 ; 1 Barn.  & 
Cress.  26.  S.  C.  8 Eng.  Com.  Law  R. 
14;  Barnard.  162;  Fitzgib.  66;  Ros- 
coc,  Cr.  Ev.  524  ; 2 Sir.  634  ; 3 Barn. 
& Aid.  161 ; S.  C.  5 Eng.  Com.  Law 
R.  249 ; Jell’.  Rep.  Appx.  See  1 Cro. 
Jac.  421;  Vent.  293;  3 Kcb.  007; 
Cooke  on  Def.  74 ; 2 How.  S.  C.  Rep. 
127,  197  to  201. 

CHURCH.  In  a moral  or  spiritual 
sense,  this  word  signifies  a society  of 
jicrsons  who  profess  religion ; and  in  a 
physical  or  material  sense,  the  place 
where  such  persons  assemble.  The 
term  church  is  nomen  coUcctivwn ; it 
comprehends  the.  chancel,  aisles,  and 
body  of  the  church.  Ham.  N.  P.  204, 

2. — It  is  not  within  the  plan  of  this 
work  to  give  an  account  of  the  differ- 
ent local  regulations  in  the  United 
States  respecting  churches.  Refer- 
ences are  here  given  to  enable  the  in- 
quirer to  ascertain  what  they  are,  where 


240 


CHU 


CIR 


such  regulations  arc  known  to  exist.  2 
Mass.  500  ; 3 Mass.  166  ; 8 Mass.  00; 
9 Mass.  277  ; lb.  254 ; 10  Mass.  323; 
15  Mass.  290  ; 1 0 Mass.  488  ; 0 Mass. 
401  ; 10  Pick.  172;  4 Day,  C.  361  ; 
1 Root  $ 3,  440 ; Kirby,  45  ; 2 Gaines’s 
Cas.  330  ; 10  John.  217  ; 0 John.  85 ; 
7 John.  112;  8 John.  404;  9 John. 
147;  4 Desaus.  578;  5 Serg.  & 
Rawle,  510;  11  Scrg.  &;  Rawlc,  35; 
Mctc.  & Perk.  Dig.  h.  t. 

Chuhcu-wardrn.  An  officer  whose 
duties  urc,  as  the  name  implies,  to  take 
care  of  or  guard  the  church. 

2. — These  officers  are  created  in 
some  ecclesiastical  corporations  by  the 
charter,  and  their  rights  and  duties  are 
definitely  explained.  In  England,  it  is 
said,  their  principal  duties  are  to  take 
care  of,  1 , the  church  or  building ; 2, 
the  utensils  and  furniture ; 3,  the 
church  yard;  4,  certain  matters  of 
good  order  concerning  the  church  and 
church  yard ; 5,  the  endowments  of 
the  church.  Bac.  Ab.  h.  t.  By  the 
common  law,  the  capacity  of  church- 
wardens to  hold  property  for  the  church 
is  limited  to  personal  property.  9 
Cranch,  43. 

CINQUE  PORTS,  Engl.  law.  Lite- 
rally, five  ports.  The  name  by  which 
the  five  ports  of  Hastings,  Ramcnhalc, 
llctha,  or  Hcthc,  Dover,  and  Sandwich, 
are  known. 

2.  — These  ports  have  peculiar 
charges  and  services  imposed  upon 
them,  and  were  entitled  to  certain  pri- 
vileges ami  liberties.  See  Ilarg.  L. 
Tr.  106—113, 

CIPHER.  An  arithmetical  charac- 
ter, by  which  some  number  is  noted ; a 
figure,  for  example,  1776.  Ciphers 
ought  not  to  be  used  to  express  the 
sums  mentioned  in  a contract ; but  it 
is  usual  to  date  all  simple  contracts 
with  ciphers ; deeds  ami  writs  should 
lie  dated  by  words  at  length.  Vide 
Figures , and  13  Vin.  Ah.  210;  18 
Eng.  C.  L.  R.  95 ; 1 Ch.  Cr.  Law, 
176. 

CIRCUIT  COURT.  The  name  of 
a court  of  the  United  States,  which  has 
both  civil  and  criminal  jurisdiction.  In 
several  of  the  states  there  arc  courts 


which  bear  this  name.  Vide  Courts  of 
the  United  States. 

CIRCUITY  OF  ACTION,  practice, 
remedies , is  where  a party,  by  bringing 
an  action,  gives  an  action  to  the  defen- 
dant against  him. 

2. — As,  supposing  the  obligee  of  a 
bond  covenanted  that  he  would  not  sue 
on  it ; if  he  were  to  sue  he  would  give 
an  action  against  himself  to  the  defen- 
dant for  a breach  of  his  covenant. 
The  courts  prevent  such  circuitous  ac- 
tions, for  it  is  a maxim  of  law,  so  to 
judge  of  contracts  ns  to  prevent  a mul- 
tiplicity of  actions ; and  in  the  case 
just  put,  they  would  hold  that  the  co- 
venant not  to  sue,  operated  as  a re- 
lease. 1 T.  R.  441.  It  is  a Ihvourito 
object  of  courts  of  equity  to  prevent  a 
multiplicity  of  actions.  4 Cowcn,  682, 

CIRCUITS,  arc  certain  divisions  of 
the  country,  appointed  for  particular 
judges  to  visit  lor  the  trial  of  causes, 
or  for  the  administration  of  justice. 
See  3 BL  Com.  58. 

CIRCULATING  MEDIUM.  By 
this  term  is  understood  whatever  is 
used  in  making  payments,  as  money, 
bank  notes,  or  paper  which  passes  from 
hand  to  hand  in  payment  of  goods,  or 
debts.  It  is  a term  more  extensive 
than  money. 

CIRCUMDUCTION,  Scoteh.law , is 

a term  applied  to  the  time  allowed  for 
bringing  proof  of  allegiance,  which 
lieing  elapsed,  if  cither  party  sue  for 
circumduction  of  the  time  of  proving, 
it  has  the  effect  that  no  proof  can  af- 
terwards lie  brought;  and  the  cause 
must  be  determined  as  it  stood  when 
circumduction  was  obtained.  Tech. 
Diet. 

CIRCUMSTANCES,  cvi/lence,  the 
particulars  which  accompany  a fact. 

2. — The  facts  proved  are  cither  pos- 
sible  or  impossible,  ordinary  and  pro- 
bable, or  extraordinary  and  improba- 
ble, recent  or  ancient ; they  may  hnvo 
hnp|>cncd  near  us,  or  a (hr  off;  they  are 
public  or  private,  permanent  or  transi- 
tory, clear  and  simple,  or  complicated ; 
they  arc  always  accompanied  by  cir- 
cumstances which  more  or  less  mflu- 
cnce  the  mind  in  forming  a judgment. 


CIR 


247 


And  in  some  instances  these  circum- 
stances assume  the  character  of  irre- 
sistible evidence;  where,  for  example, 
a woman  was  found  dead  in  a room, 
with  every  mark  of  having  met  with  a 
violent  death,  the  presence  of  another 
person  at  the  scene  of  action  was  made 
manifest  by  the  bloody  mark  of  a left 
hand  visible  on  her  left  arm.  14  How. 
St.  Tr.  1324.  These  points  ought  to 
be  carefully  examined,  in  order  to  form 
a correct  opinion.  The  first  question 
ought  to  be,  is  the  fact  possible  ? If 
so,  are  there  any  circumstances  which 
render  it  impossible?  If  the  facts  arc 
impossible,  the  witness  ought  not  to  Ixj 
credited.  If,  for  example,  a man 
should  swear  that  he  saw  tho  deceased 
shoot  himself  with  his  own  pistol,  and 
upon  an  examination  of  the  ball  which 
killed  him,  it  should  l>e  found  too  large 
to  enter  into  the  pistol,  the  witness 
ought  not  to  be  credited.  1 Stark. 
Ev.  505 ; or  if  one  should  swear  that 
another  had  been  guilty  of  the  impos- 
sible crime  of  witchcraft. 

‘ 3. — Toullicr  mentions  a case,  which, 
were  it  not  for  the  ingenuity  of  the 
counsel,  would  require  an  apology  for 
its  introduction  here,  on  account  of  its 
length.  The  case  was  this : — La 
Veuve  Veron  brought  an  action  against 
M.  do  Mornngies  on  some  notes,  which 
the  defendant  alleged  were  fraudulently 
obtained,  for  the  purpose  of  recovering 
300,000  francs,  and  the  question  was, 
whether  the  defendant  had  received  the 
money.  Dujonquai,  the  grandson  of 
the  plaintiff,  pretended  he  had  himself, 
alone  and  on  foot,  carried  this  sum  in 
gold  to  the  defendant,  at  his  hotel  at 
the  upper  end  of  the  rue  Saint  Jacques, 
in  thirteen  trips,  between  lmlf-]>ost 
seven  and  about  one  o’clock,  that  is,  in 
about  five  hours  and  n half,  or,  at  most, 
six  hours.  The  fact  was  improbable ; 
Linquet,  the  counsel  of  the  defendant, 
proved  it  was  impossible;  and  this  is 
his  argument : 

4. — Dujonquai  said  that  ho  had  di- 
vided the  sum  in  thirteen  hags,  each 
containing  six  hundred  louis  d’ors,  and 
in  twenty-three  other  bags,  each  con- 
taining two  hundred.  There  remained  | 
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twenty-five  louis  to  complete  the  whole 
sum,  which,  Dujonquai  said,  he  re- 
ceived  from  the  defendant  as  a gra- 
tuity. At  each  of  these  trips,  he  says, 
he  put  a bag,  containing  two  hundred 
louis, — that  is,  about  three  pounds  four 
ounces,- — in  each  of  his  coat  pockets, 
which,  being  made  in  the  fashion  of 
those  times,  hung  about  the  thighs,  and 
in  walking  must  have  incommoded  him 
and  obstructed  his  speed,  he  took,  be- 
sides, a bag  containing  six  hundred 
louis  in  his  arms ; by  this  means  his 
movements  were  impeded  by  a weight 
of  near  ten  pounds. 

5. — The  measured  distance  between 
the  house  where  Dujonquai  took  the 
hags  to  the  foot  of  the  stairs  of  the 
defendant,  was  five  hundred  and  six- 
teen toiscs,  which  multiplied  by  twenty- 
six,  tho  thirteen  trips  going  and 
returning,  make  thirteen  thousand 
four  hundred  and  sixteen  toises,  that 
is,  more  than  five  leagues  and  a half 
(near  seventeen  miles),  of  two  thou- 
sand four  hundred  toises,  which  latter 
distance  is  considered  sufficient  for  an 
hour’s  walk,  of  a good  walker.  Thus, 
if  Dujonquai  had  been  unimpeded  by 
any  obstacle,  he  would  barely  have 
j hud  time  to  perform  the  task  in  five  or 
six  hours,  even  without  taking  any 
rest  or  refreshment.  However  strik- 
ingly improbable  this  may  have  been, 
it  was  not  physically  impossible.  But 

<)• — 1.  Dujonquai  in  going  to  the 
defendant’s  had  to  descend  sixty-three 
steps  from  his  grandmother’s,  the 
plaintitrs,  chamber,  and  to  ascend 
twenty-seven  to  that  of  the  defendant, 
in  the  whole,  ninety  steps.  In  re- 
turning, the  ascent  and  descent  were 
changed,  but  the  steps  were  the  same ; 
so  that  by  multiplying  by  twenty-six, 
the  number  of  trips  going  and  return- 
ing, it  would  be  seen  there  were  two 
thousand  three  hundred  and  forty  steps. 
Experience  had  proved  that  in  ascend- 
ing to  the  top  of  the  tower  of  Notre 
Dame  (a  church  in  Paris),  where  there 
an;  three  hundred  and  eighty-nine 
steps,  it  occupied  from  eight  to  nine 
minutes  of  time.  It  must  then  have 
taken  an  hour  out  of  the  five  or  six 
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which  had  been  employed  in  making 
the  thirteen  trips. 

7.  — 2.  Dujonquai  had  to  go  up  the 
rue  Saint  Jaques,  which  is  very  steep ; 
its  ascent  would  necessarily  decrease 
the  speed  of  a man  burdened  and  en- 
cumbered with  tho  bugs  which  he 
curried  in  his  pockets  and  in  his  arms. 

8.  — 3.  This  street,  which  is  very 
public,  is  usually,  particularly  in  the 
morning,  encumbered  by  a multitude 
of  persons  going  in  every  direction,  so 
that  u person  going  along  must  make 
an  infinite  number  of  deviations  from 
u direct  line ; each,  by  itself,  is  almost 
imperceptible,  but  at  the  end  of  five  or 
six  hours  they  make  a considerable 
sum,  which  may  be  estimated  at  a 
tcuth  part  of  the  whole  course  in  a 
straight  line,  this  would  make  about 
half  a league,  to  lie  added  to  the  five 
and  a half  leagues,  which  is  the  dis- 
tance in  a direct  line. 

9.  — 1.  On  the  morning  that  Dujon- 
quai made  these  trips,  the  daily  and 
usual  incumbrances  of  this  street  were 
increased  by  sixty  or  eighty  workmen, 
who  were  employed  in  removing,  by 
hand  and  with  machine,  an  enormous 
stone,  intended  lor  the  church  of 
Sainte  Genevieve,  now  the  pantheon, 
and  by  the  immense  crowd  which  this 
attracted ; this  was  a remarkable  cir- 
cumstance, w hich,  supposing  that  Du- 
jonquai had  not  yielded  to  the  temptation 
of  slopping  a few  moments  to  see  what 
was  doing,  it  must  necessarily  have 
impeded  his  way,  and  made  him  lose 
seven  or  eight  minutes  each  trip, 
which  multiplied  by  twenty-six,  would 
mukc  about  two  hours  and  a half. 

10.  — 6.  The  witness  was  obliged  to 
open  and  shut  the  doors  at  the  defend- 
ant’s house;  it  required  time  to  take 
up  tho  bags  and  place  them  in  his 
pockets,  to  take  them  out  and  put 
them  on  the  defendant’s  tablo,  who,  by 
an  intprobablc  supposition,  counted  the 
money  in  the  intervals  between  the 
trips,  and  not  in  the  presence  of  the 
witness.  Dujonquai,  too,  must  have 
taken  receipts  or  acknowledgments  at 
each  trip,  he  must  read  them,  and  on 
arriving  at  home,  deposited  them  in 


some  place  of  safety;  all  these  dis- 
tractions would  necessarily  occasion 
the  loss  of  a few  minutes.  By  adding 
these  with  scrupulous  nicety,  and  by 
further  adding  the  time  employed  in 
taking  and  depositing  the  bags,  the 
opening  and  shutting  of  the  doors,  the 
reception  of  the  receipts,  the  time  occu- 
pied in  reading  and  putting  them  away, 
the  time  consumed  in  several  con- 
versations, which  ho  admitted  he  had 
with  persons  in  the  street ; all  these 
joined  to  the  obstacles  above  mentioned, 
made  it  evident  that  it  was  physically 
impossible  that  Dujonquai  should  have 
carried  the  300,009  francs  to  the  house 
of  the  defendant,  as  he  affirmed  he 
had  done.  Toull.  tom.  9,  n.  241,  p. 
384.  Vide,  generally,  1 Stark.  Ev. 
502;  1 Phil.  Ev.  116.  Sec  some 
curious  cases  of  circumstancial  evi- 
dence in  Alis.  Pr.  Cr.  Law,  313,  314; 
and  2 Theorie  dcs  Lois  criminelles, 
147,n.;  3 Benth.  Jud.  Ev.  94,223: 
Harvey’s  Meditations  on  the  Night, 
note  35;  1 Taylor’s  Med.  Jur.  372; 
14  How.  St.  Tr.  1324  ; Theory  of 
Presumptive  Proof,  passim ; Best  on 
Pres.  ^ 187,  188,  107,  See  Death; 
Presumption  ; Somnambulism.. 
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practice , are  bystanders,  from  whom 
jurors  arc  to  be  selected  when  the  panel 
has  been  exhausted.  Vide  Talcs  dc 
circumsta  ml  ibus. 

CIRCUMVENTION,  torts , Scotch 
law,  any  act  of  tVaud  w hereby  a person 
is  reduced  to  a deed  by  decreet.  Tech. 
Diet.  It  has  the  some  sense  in  the 
civil  law.  Dig.  50,  17,  49  et  155; 
Id.  12,  6,  6,  2;  Id.  41,  2,  34.  Vide 
Periphrasis. 

CITATO)  AD  REASSUMENDAM 
CAUSAM,  civil  law.  The  name  of  a 
citation,  which  issued  when  a party 
died  wending  a suit,  against  the  heir  of 
the  defendant,  or  when  the  plaintiff 
died,  for  the  heir  of  the  plaintiff.  Our 
bill  of  revivor  is  probably  borrowed 
from  this  proceeding. 

CITATION,  practice,  is  a writ 
issued  out  of  a court  of  competent 
jurisdiction,  commanding  a person 
therein  named  to  ap|>oar  and  do  some- 
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thing  therein  mentioned,  or  to  show 
cause  why  he  should  not,  on  a day 
named.  Proof.  Pr.  h.  t.  In  the  eccle- 
siastical law,  the  citation  is  the  begin- 
ning and  foundation  of  the  whole  cause ; 
it  is  said  to  have  six  requisites,  namely, 
the  insertion  of  the  name  of  the  judge 
— of  the  promovert— of  the  impugnant 
— of  the  cause  of  suit — of  the  place — 
and  of  the  time  of  appearance;  to 
which  may  Ik;  added  the  ntlixing  the 
scnl  of  the  court,  and  the  name  of  the 
register  or  his  deputy.  1 Bro.  Civ. 
Law,  453,  4;  AvI.  Parer,  xliii.,  175; 
Hall’s  Adm.  Pr.  5;  Merl.  Rep.  h.  t. 
By  citation  is  also  understood  the  act 
by  which  a person  is  summoned,  or 
cited. 

Citation  of  afthorities,  is  the 
production  or  reference  to  the  text  of 
nets  of  legislatures  and  of  treatises, 
and  decided  eases,  which  arc  indicated 
in  order  to  support  what  is  advanced. 

2.  — Works  are  sometimes  sur- 
charged with  useless  and  misplaced 
citations ; when  they  are  judiciously 
made  they  assist  the  render  in  his  re- 
searches. Citations  ought  not  to  Ik; 
made  to  prove  wlmt  is  not  doubted ; 
but  when  a controverted  point  is 
mooted,  it  is  highly  proper  to  cite  the 
laws  and  eases,  or  other  authorities  in 
support  of  the  controverted  proposition. 

3.  — The  mode  of  citing  statutes 
varies  in  the  United  States;  the  laws 
of  the  United  States  are  generally 
cited  by  their  date,  ns  the  act  of  Sept. 
24,  17*9,  s.  35;  or  Act  of  1819,  eh. 
170,  3 Story’s  If.  S.  Laws,  1722;  in 
Pennsylvania  acts  of  assembly  are 
cited  as  follows,  net  of  14th  of  April, 
1834  ; in  Massachusetts,  stat.  of  1808, 
c.  92.  Treatises  and  hooks  of  reports, 
arc  generally  cited  by  the  volume  and 
page,  ns,  2 Powell  on  Mortg.  000 ; 3 
Binn.  R.  00.  Judge  Story  and  some 
others,  following  the  examples  of  the 
civilians,  have  written  their  works  and 
numbered  the  paragraphs;  these  arc 
cited  ns  follows,  Story’s  Bailm.  $ 494  ; 
Gould  on  PI.  c.  5,  \ 30.  For  other 
citations  the  render  is  referred  to  the 
article  Abbreviations. 

4.  — It  is  usual  among  the  civilians 
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on  the  continent  of  Europe,  in  imitation 
of  those  in  the  darker  ages,  in  their 
references  to  the  Institutes,  the  Code, 
and  the  Pandects  or  Digest,  to  mention 
the  number,  not  of  the  book,  but  of  the 
law*,  and  the  first  word  of  the  title  to 
which  it  belongs;  and  ns  there  arc 
more  than  a thousand  of  these,  it  is  no 
easy  task  for  one  not  thoroughly  ac- 
quainted with  those  collections,  to  find 
the  place  to  which  reference  is  made. 
The  American  w riters  generally  follow 
the  natural  mode  of  reference,  by  put- 
ting down  the  name  of  the  collection, 
and  then  the  number  of  the  book,  title, 
law,  and  section.  For  example,  Inst. 
4,  15,  2,  signifies  Institutes,  book  four, 
title  fifteen,  and  section  two.  Dig.  41, 
9,  I,  3,  means  Digest,  book  41,  title  9, 
law  1,  section  3.  Dig.  pro  dote;  or 
ff  pro  dote ; that  is,  section  3,  law  1 , 
of  the  book  and  title  of  the  Digest  or 
Pandects,  entitled  pro  dote.  It  is  pro- 
per to  remark  that  Dig.  and  ff  arc 
equivalent ; the  former  signifies  Digest, 
and  the  latter,  which  is  a careless  mode 
of  writing  the  Greek  letter  «■,  the  first 
letter  of  the  word  •xx*S'i^raii  Pandects, 
and  the  Digest  and  Pandects  are  differ- 
ent names  for  one  and  the  same  thing. 
The  Code  is  cited  in  the  same  way. 
The  Novels  are  cited  by  their  number, 
with  that  of  the  chapter  and  paragraph ; 
for  example,  Nov.  185,  2,  4;  for  No- 
vcllft  Justiniani  185,  capita  2,  para- 
grapho  4.  Novels  are  also  quoted  by 
the  Collation,  the  title,  chapter,  and 
paragraph,  as  follows;  in  Authcntico, 
Collation©  I , titulo  1,  cap.  281.  The 
Authentics  are  quoted  by  their  first 
words,  after  which  is  set  down  the  title 
of  the  Code  under  which  they  arc 
placed;  for  exomple,  Authcnticn  rum 
testator,  Codice  ad  legem  fascidiam. 
See;  Mackol.  Mun.  Intro.  § 65. 

CITIZEN,  persons.  One  who, 
under  the  constitution  and  laws  of  the 
United  States,  has  a right  to  vote  for 
representatives  in  Congress,  and  other 
public  officers,  and  who  is  qualified  to 
fill  offices  in  the  gift  of  the  people.  In 
u more  extended  sense,  under  the 
word  citizen,  are  included  all  white 
persons  born  in  tho  United  States,  and 
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naturalized  jicrsons  bom  out  the  same, 
who  have  not  lost  their  right  as  such. 
This  includes  men,  women,  and  chil- 
dren. 

2.  — Citizens  arc  cither  native  born 
or  naturalized.  Native  citizens  mny  fill 
any  office ; naturalized  citizens  mny 
bd  elected  or  appointed  to  any  office 
under  the  constitution  of*  the  United 
States,  except  the  office  of  president 
and  vice-president.  The  constitution 
provides,  that  “the  citizens  of  each 
state1  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the 
several  states.”  Art.  4,  s.  2. 

3.  — All  natives  arc  not  citizens  of 
the  United  States,  the  descendants  of 
the  aboriginies,  and  those  of  African 
origin  are  not  entitled  to  the  rights  of 
citizens.  Anterior  to  the  adoption  of 
the  constitution  of  the  United  States, 
each  state  had  the  right  to  make 
citizens  of  such  persons  as  it  pleased. 
That  constitution  does  not  authorise 
any  but  white  persons  to  become  citi- 
zens of  the  United  States;  and  it  must 
therefore  be  presumed  that  no  one  is  a 
citizen  who  is  not  white.  1 Litt.  R. 
334;  10  Conn.  R.  840;  1 Meigs,  R. 
331. 

4 — A citizen  of  the  United  States, 
residing  in  any  state  of  the  Union,  is  a 
citizen  of  that  state.  G Pet.  701  ; 
Paine,  504  ; 1 Brock.  301  ; 1 Paige, 
188;  Mete.  Sc  Perk.  Dig.  h.  t. ; vide  3 
.Story’s  Const.  § 1687  ; 2 Kent,  Com. 
258;  4 Johns.  Ch.  R.  430;  Vatt.  B. 
1,  c.  19,  § 212;  Potli.  Des  Personnel, 
tit.  2,  s.  1.  Vide  Dofly  Politic ; In - 
habitant. 

CITY,  government , is  a town  incor- 
porated by  that  name.  Originally  this 
word  did  not  signify  a town,  but  a 
portion  of  mankind  who  lived  under 
the  same  government : what  the  Ro- 
mans called  civitas  and  the  Greeks 
polls ; whence  the  word  jxlitcia,  civitas 
sen  rcipublica  status  cl  a'hninist  ratio. 
Toull.  Dr.  Civ.  Fr.  I.  1,  t.  1,  n. 
202. 

CIVIL.  This  word  has  various 
significations.  1.  It  is  used  in  contra- 
distinction to  barbarous  or  savage,  to 
indicate  a state  of  society  reduced  to 


order  and  regular  government ; thus 
we  speak  of  civil  life,  civil  society, 
civil  government,  and  civil  liberty, 
j 2.  It  is  sometimes  used  in  contradis- 
tinction to  criminal,  to  indicate  the 
private  rights  and  remedies  of  men,  as 
members  of  the  community,  in  contrast 
to  those  which  are  public  and  relate  to 
the  government;  thus  we  speak  of  civil 
process  and  criminal  process,  civil  ju- 
risdiction and  criminal  jurisdiction.  3. 
It  is  also  used  in  contradistinction  to 
military  or  ecclesiastical , to  natural  or 
foreign;  thus  we  speak  of  a civil 
station,  ns  opposed  to  a military  or  ec- 
clesiastical station ; a civil  death,  as 
opposed  to  a natural  death ; a civil 
war  as  opposed  to  a foreign  war. 
Story  on  the  Const.  ^ 789 ; 1 111.  Com. 
G,  125,  251;  Montcsq.  Sp.  of  Laws, 
B.  1,  c.  3 ; Ruth.  Inst.  B.  2,  c.  2 ; Id. 
eh.  3;  Id.  ch.  8,  p.  359;  Hein.  Elem. 
Jurisp.  Nat.  B.  2,  ch.  G. 

Civil  action.  In  New  York, 
uctions  are  divided  only  in  two  kinds, 
namely,  criminal,  and  civil.  A crimi- 
nal action  is  prosecuted  by  the  state, 
as  a party,  against  a person  charged 
with  a public  ofiencc,  for  the  punish- 
ment thereof.  Every  other  action  is  a 
civil  action.  Code  of  Procedure,  s.  4, 
:>,  6. 

Civil  commotion.  In  the  printed 
proposals  which  arc  considered  as 
making  a part  of  the  contract  of  insu- 
rance against  fire,  it  is  declared  that 
the  insurance  company  will  not  make 
good  any  loss  happening  by  any  civil 
commotion.  Lord  Mansfield  defines  a 
civil  commotion  to  be  “ an  insurrection 
of  the  |H.‘oplc  for  general  purposes, 
though  it  may  not  amount  to  rebellion 
where  there  is  an  usurped  power.”  2 
Marsh.  Inst.  788. 

Civil  death,  jwrsons,  is  the  change 
of  the  state  (q.  v.)  of  a person  who  is 
declared  civilly  dead  by  judgment  of  a 
competent  tribunal.  In  such  case,  the 
person  against  whom  such  sentence  is 
pronounced  is  considered  dead.  2 
John.  R.  248.  Vide  Death , civil. 

Civil  law.  The  municipal  code  of 
the  Romans  is  so  called ; a rule  of  action, 

. adopted  by  mankind  in  a state  of  so- 
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ciety ; the  municipal  law  of  the  land. 
See  Law , civil. 

Civil  list,  is  the  sum  which  is 
yearly  paid  by  the  state  to  its  monarch, 
and  the  domains  of  which  he  is  suffered 
to  have  the  enjoyment. 

Civil  obligation,  civil  law,  is  one 
which  binds  in  law,  vinculum  juris , 
and  which  may  be  enforced  in  a court 
of  justice.  Poth.  Obi.  173,  and  191. 
See  Obligation. 

Civil  officer.  The  constitution  of 
the  United  States,  art.  2,  s.  4,  provides, 
that  the  president,  vice-president,  and 
civil  officers  of  the  United  States,  shall  be 
removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors. 
By  this  term  are  included  all  officers  of 
the  United  States  who  hold  their  ap- 
pointments under  the  national  govern- 
ment, whether  their  duties  are  execu- 
tive or  judicial,  in  the  highest  or  the 
lowest  departments  of  the  government, 
with  the  exception  of  officers  of  the 
army  and  navy.  Hawlc*  on  the  Const. 
213;  2 Story,  Const.  §790;  a senator 
of  the  United  States,  it  was  decided, 
was  not  a civil  officer,  within  the 
meaning  of  this  clause  in  the  constitu- 
tion. Senate  Journals,  10  January, 
1799;  4 Tuck.  Bl.  Com.  Appx.  57,  68; 
Kawlc,  Const.  213;  Serg-  on  Const. 
Law,  37 G ; Story,  Const.  § 791. 

Civil  remedy,  ‘practice;  this  term 
is  used  in  opposition  to  the  remedy 
given  by  indictment  in  a criminal  case, 
and  signifies  the  remedy  which  the  law 
gives  to  the  party  against  the  offender. 

2. — In  cases  of  treason  and  felony, 
the  law,  for  wise  purposes,  suspends 
this  remedy  in  order  to  promote  the 
public  interest,  until  the  wrongdoer 
shall  have  been  prosecuted  for  the 

►ublic  wrong.  12  East,  409;  R.  T. 

I.  359;  1 Hale’s  P.  C.  546 ; 2 T.  R. 
751,  75G ; 17  Vos.  329;  4 Bl.  Coin. 
363 ; Bac.  Ah.  Trespass,  E 2 ; and 
Trover,  D.  This  is  the  principle  of 
the  common  law ; it  has  been  adopted 
in  .Vu  Hampshire,  N.  II.  R.  889; 
changed  in  New  York  by  statutory 
provision,  2 Rev.  Stat.  292,  § 2,  and 
by  decisions  in  Massachusetts,  except 


perhaps  in  felonies  “punishable  with 
death,  15  Mass.  R.  333;  in  Ohio,  4 
Ohio  R.  377 ; in  North  Carolina,  1 
Tayi.  R.  58.  By  the  common  law,  in 
cases  of  homicide,  the  civil  remedy  is 
merged  in  the  felony.  1 Chit.  Pr.  10. 
Vide  art.  Injuries  ; Merger . 

Civil  state,  is  the  union  of  indi- 
vidual strength  in  a common  direction  ; 
the  establishment  of  a public  authority 
to  cause  the  execution  of  the  laws  in  a 
nation  or  state ; the  fundamental  of 
which  law  is,  that  none  of  the  members 
of  the  community  shall  do  himself 
justice,  but  that  he  shall  appeal  to  the 
depositaries  of  the  public  power,  or  the 
united  forces  for  the  security  of  all,  in 
those  cases  which  admit  of  possibility 
to  have  recourse  to  it;  hence  the 
citizens  are  justly  considered  as  being 
under  the  safeguard,  of  the  law.  1 
Toull.  n.  201.  Vide  Self  dej'enee, 

CIVILIAN,  a doctor,  professor  or 
student  of  the  civil  law. 

CIVIL1TER.  Civilly;  opposed  to 
criminalilier  or  criminally. 

2. — When  a person  does  an  unlaw- 
ful  act  injurious  to  another,  whether 
with  or  without  an  intention  to  commit 
a tort,  he  is  responsible  civ  Utter.  In 
order  to  make  him  liable  criminali - 
ter,  he  must  have  intended  to  do  the 
wrong,  for  it  is  a maxim,  actus  non 
fac'd  reum  nisi  nuns  sit  rea.  2 East, 
104. 

Cl VI LITER  MORTUUS.  Civilly 
defunct;  one  who  is  considered  as  if 
he  were  naturally  dead,  so  far  as  his 
rights  are  concerned. 

CLAIM.  A claim  is  a challenge  of 
the  ownership  of  a thing  which  a man 
has  not  in  possession,  and  is  wrong- 
fully withheld  by  another.  Plowd. 
359;  see  1 Dali.  444;  12  S.  & R. 
179. 

2.  — In  Pennsylvania  the  entry  of 
the  lieu  of  a mechanic  or  materialman 
for  work  done  or  material  furnished  in 
the  erection  of  a building,  in  those 
counties  to  which  the  lien  laws  extend, 
is  culled  a claim. 

3.  — A continual  claim  is  a claim 
made  in  particular  way  to  preserve  the 
l ights  of  u feoffee.  See  Continual  claim. 
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4. — Claim  of  conusance  is  defined  to 
be  an  intervention  by  a third  person, 
demanding,  judiciature  in  the  cause 
against  the  plaintiff,  who  has  chosen 
to  commence  his  action  out  of  the  claim- 
ant’s court.  2 Wils.  400 ; 1 Cit.  I’ll. 
403;  Vin.  Ab.  Conusance;  Com.  Dig. 
Courts,  P ; Bac.  Ab.  Courts,  D 3 ; 3 Bl. 
Com.  298. 

CLAIMANT.  In  the  courts  of 
admiralty,  when  the  suit  is  in  rem, 
the  cause  is  entitled  in  the  name  of 
the  libellant  against  the  thing  liabelled, 
as  A B v.  Ten  cases  of  calico ; and  it 
preserves  that  title  through  the  whole 
progress  of  the  suit.  When  a person 
is  authorised  and  admitted  to  defend 
the  libel,  lie  is  called  the  claimant. 
The  United  States  v.  1900  bags  of 
codec,  8 Crunch,  R.  398 ; The  United 
States  v.  The  Mars,  8 Crunch,  R. 
417  ; 30  hhds.  of  sugar,  (Brentzon, 
claimant,)  v.  Boyle,  9 Crunch,  R.  191. 

CLANDESTINE.  That  which  is 
done  in  secret  and  contrary  to  law. 

2. — Generally  a clandestine  act  in 
case's  of  the  limitation  of  actions  will 
prevent  the  act  from  running.  A 
clandestine  marriage  is  one  which 
has  been  contracted  without  the  form 
which  the  law  has  presented  for  this 
important  contract.  Alis.  Princ.  543. 

CLARENDON.  The  constitutions 
of  Clarendon  were  certain  statutes 
made  in  the  reign  of  Henry  the 
Second,  of  England,  in  a parliament 
holden  at  Clarendon,  by  which  the 
king  checked  the  power  of  the  pope 
uud  his  clergy.  4 Bl.  Com.  415. 

CLASS.  The  order  according  to 
which  arc  ranged  or  dostributod,  or 
are  supposed  to  be  ranged  or  distributed, 
divers  |>crsoii8  or  things ; thus  we  sav, 
a class  <»f  legatees. 

2.  — When  a legacy  is  given  to  n 
class  of  individuals,  all  who  answer 
the  description  ut  the  time  the  will 
shall  tuke  effect,  are  entitled,  and  though 
the  expression  be  in  the  plural,  yet  if 
there  bo  hut  one,  he  shall  take  the 
whole.  3 McCord,  Ch.  R.  440. 

3.  — When  a tend  is  given  to  a cluss, 
it  is  good,  and  the  whole  of  the  persons 
composing  that  cluss  are  entitled  to 


sue  upon  it;  but  if  the  obligor  be  a 
member  of  such  class,  the  bond  is  void, 
because  a man  cannot  be  obligor  and 
obligee  at  the  same  time  ; as  if  a tend 
be  given  to  the  justices  of  the  county 
court,  and  at  the  time  he  is  himself  one 
of  said  justices.  3 Dev.  284,  287, 
289 ; 4 Dev.  382. 

4. — When  a charge  is  made  against 
a class  of  society,  a profession,  an 
order  or  body  of  men,  and  cannot 
possibly  import  a personal  application 
to  private  injury,  no  action  lies ; but  if 
any  one  of  the  class  have  sustained 
special  damages  in  consequence  of 
such  charge,  he  may  inuintnin  an 
action.  17  Wend.  52;  23,  1«6.  See 
12  John.  475.  When  the  charge  is 
against  one  of  a class  without  desig- 
nating which,  no  action  lies ; as,  where 
throe  persons  had  teen  examined  as 
witnesses,  and  the  defendant  said  in 
addressing  himself  to  them,  “ one  of 
you  three  is  perjured.”  1 Roll.  Ab. 
81  ; Cro.  Jac.  107  ; 16  Pick.  132. 

CLAUSE,  contracts , A particular 
disposition  which  makes  part  of  a 
treaty ; an  act  of  the  legislature ; a 
deed,  written  agreement,  or  other 
written  contract  or  will.  When  a 
clause  is  obscurely  written,  it  ought  to 
be  constructed  in  such  a wuy  ns  to 
agree  with  what  precedes  and  what 
follows,  if  possible.  Vide  Dig.  50,  17, 
77.  Construction  ; Interpretation . 

CLAUSUM  FREGIT,  torts,  reme- 
dies i he  broke  the  close.  These 
words  are  used  in  a writ  for  an  action 
of  trespass  to  real  estate,  the  defendant 
being  summoned  to  answer  and  show 
cause  qua  re  clasum  f re  git.,  that  is, 
why  he  broke  the  close  of  the  plaintilf. 
3 Bl.  Com.  209. 

2. — Trespass  quart  clausum  fregit 
lies  for  every  unlawful  intrusion, 
whether  the  land  is  enclosed  or  not, 
though  only  grass  may  te  trodden.  1 
Dev.  A:  Bat.  371.  And  to  maintain 
tins  action  there  must  te  a possession 
in  the  plaintiff,  and  a right  to  that 
possession.  9 Co  wen,  39  ; 4 Y’cates, 
418;  11  Conn.  60  ; 10  Conn.  225  ; 1 
John.  511;  12  John.  183;  4 Watts, 
377;  4 Bibb,  218;  15  Pick.  32;  6 
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Rand.  556;  2 Yeates,  210;  1 liar.  & 
John.  205;  8 Mass.  411. 

CLEARANCE,  comm . law.  The 
name  of  a certificate  given  by  the  col- 
lector of  a port  in  which  is  stated  the 
master  or  commander  (naming  him)  of 
a ship  or  vessel  named  and  described, 
bound  for  a port  named,  and  having 
on  board  goods  described,  has  entered 
and  cleared  his  ship  or  vessel  according 
to  law. 

2. — The  act  of  Congress,  of  2d 
March,  1790,  section  93,  directs,  that 
the  master  of  any  vessel  bound  to  a 
foreign  place,  shall  deliver  to  the  col- 
lector of  the  district  from  which  such 
vessel  shull  be  about  to  dejmrt,  a 
man i lest  of  all  the  cargo  on  board,  and 
the  value  thereof,  by  him  subscribed, 
und  shall  swear  or  atlirm  to  the  truth 
thereof;  whereuj>on  the  collector  shall 
grant  a clearance  for  such  vessel  and 
her  cargo;  but  without  specifying  the 
particulars  thereof  in  such  clearance  ; 
unless  required  by  the  master  so  to  do. 
And  if  any  vessel  bound  to  any  foreign  I 
place  shall  depart  on  her  voyage  to  , 
such  foreign  place,  without  delivering 
such  a manifest  and  obtaining  a clear- 
ance, the  master  shall  forfeit  and  pay  , 
the  sum  of  five  hundred  dollars  for 
every  sucli  offence.  Provided,  any-  , 
thing  to  the  contrary  notwithstanding,  , 
the  collectors  and  other  officers  of  the 
customs  shall  pay  due  regard  to  the  1 
insjiection  luws  of  the  states  in  which 
they  rcs|>ectively  act,  in  such  manner 
that  no  vessel  having  on  board  goods 
liable  to  inspection,  shall  be  cleared  out 
until  the  master  or  other  person  shall 
have  produced  such  certificate,  that 
all  such  goods  have  been  duly  inspect- 
ed, as  the  laws  of  the  respective  states 
do  or  may  require,  to  be  produced  to 
the  collector  or  other  officer  of  the 
customs.  And  provided,  that  receipts 
for  the  payment  of  all  legal  fees  which 
shall  have  accrued  on  any  vessel,  i 
shall  before  any  clearance  is  granted,  ! 
be  produced  to  the  collector  or  other 
officer  aforesaid. 

3. — According  to  Boulav-Paty,  Dr. 
Com.  tome  2,  p.  19,  the  clearunce  is 
imperiously  demanded  for  the  safety  I 


of  the  vessel,  for  if  a vessel  should  be 
found  without  it  at  sea,  it  may  be 
legally  taken  and  brought  into  some 
port  lor  adjudication,  on  a charge  of 
piracy.  Vide  Ship's  papers. 

CLEARING  MOUSE,  comm.  law. 
Among  the  English  bankers,  the  clear- 
ing house  is  a place  in  Lombard  street, 
in  London,  where  the  bankers  of  that 
city  daily  settle  with  each  other  the 
balances  which  they  owe,  or  to  which 
they  are  entitled.  Desks  are  placed 
around  the  room,  one  of  which  is  ap- 
propriated to  each  banking  house,  and 
they  are  occupied  in  alphabetical  order. 
Each  clerk  has  a box  or  drawer  along 
side  of  him,  and  the  name  of  the  house 
he  respresents  is  inscribed  over  his 
head.  A clerk  of  each  house  comes 
in  about  half-past  three  o’clock  in  the 
affernoon,  and  brings  the  draffs  or 
checks  on  the  other  bankers,  which 
have  been  paid  by  his  house  that  day, 
und  dejK>sites  them  in  their  proper 
drawers.  The  clerk  at  the  desk  credits 
their  accounts  separately  which  they 
have  against  him,  as  found  in  the 
drawer.  Balances  arc  thus  struck  from 
ull  the  nccounts,  and  the  claims  trans- 
ferred from  one  to  another,  until  they 
are  so  wound  up  and  cancelled,  that 
each  clerk  has  only  to  settle  with  two 
or  three  others,  and  the  balances  ure 
immediately  paid.  When  draffs  arc 
paid  at  so  late  an  hour  that  they  cannot 
be  cleared  that  day,  they  are  sent  to 
the  houses  on  which  they  arc  drawn,, 
to  be  marked,  that  is,  a memorandum 
is  made  on  them,  and  they  arc  to  bo 
cleared  the  next  day.  Sec  Gilbart’s 
Practical  Treatise  on  Banking,  pp.  16- 
20 ; Babbage  on  the  Economy  of 
Machines,  n.  173,174;  Kelly’s  Cam- 
bist; Byles  on  Bills,  100,  1 10;  Pulling’s 
Laws  and  Customs  of  London,  437. 

CLEMENCY,  the  act  of  forgiving 
or  pardoning  an  offence.  Sec  Mercy; 
Vardan. 

CLEMENTINES,  reel,  law,  is  the 
name  usually  given  to  the  collection  of 
decretals  or  constitutions  of  Pope  Cle- 
ment V.,  which  was  made  by  order  of 
John  XXII.,  his  successor,  who  publish- 
ed it  in  1317.  The  death  of  Clement 


254 


CLE 


CLO 


V.,  which  happened  in  1314,  prevented 
him  from  publishing  this  collection, 
which  is  properly  a compilation,  as 
well  of  the  epistles  and  constitutions  of 
tins  pope,  as  of  the  decrees  of  the 
council  of  Vienna,  over  which  he  pre- 
sided. Tho  Clementines  are  divided 
in  five  books,  in  which  the  matter  is 
distributed  nearly  upon  the  same  plan 
as  the  Decretals  of  Gregory  IX.  Vide 
La  Bibliotheque  des  auteurs  ccclesias- 
tiques,  par  Dupin. 

CLERGY.  All  who  arc  attached 
to  the  ecclesiastical  ministry  are  called 
the  clergy ; a clergyman  is  therefore 
an  ecclesiastical  minister. 

2. — In  the  United  States  the  clergy 
is  not  established  by  law,  but  each  con- 
gregation or  church  may  choose  its 
own  clergyman. 

CLERK,  commerce , contract , is  a 
person  in  the  employ  of  a merchant, 
who  attends  only  to  a part  of  his  busi- 
ness, while  the  merchant  himself  super- 
intends the  whole.  lie  differs  from  a 
factor  in  this,  that  the  latter  wholly 
supplies  tho  place  of  his  principal. 
Pard.  Dr.  Coin.  n.  38 ; 1 Chit.  Pract.  80. 

Clkkk,  officer,  is  a person  appointed 
to  an  office  generally  to  write  or  regis- 
ter what  has  been  done  therein ; as, 
clerk  of  the  court.  Some  clerks,  how- 
ever, have  little  or  no  writing  to  do  in 
their  offices,  as,  the  clerk  of  the  mar- 
ket, whose  duties  arc  confined  chiefly 
to  superintending  the  markets.  In  the 
English  law,  clerk  also  signifies  a 
clergyman. 

Clkkk,  eccl.  law.  Every  individual, 
who  is  attached  to  the  ecclesiastical 
stab',  and  who  has  submitted  to  the 
ceremony  of  the  tonsure,  is  a clerk. 

CLIENT,  practice , is  one  who  em- 
ploys and  retains  an  attorney  or  coun- 
sellor to  manage  or  defend  u suit  or  i 
action  in  which  ho  is  a party,  or  to  \ 
advise  him  about  some  legal  matters. 

2 — The  duties  of  the  client  towards  : 
his  counsel  arc,  1st,  to  give  him  a writ-  j 
ten  authority,  1 Ch.  Pr.  19;  2,  to  dis-  j 
close  his  cast;  with  perfect  candour ; 3, 
to  offer,  spontaneously,  advances  of*' 
money  to  his  attorney,  2 Ch.  Pr.  27  ; 
4,  he  should  at  the  end  of  the  suit  j 


promptly  pay  his  attorney  his  fees. 
Ib. — His  rights  are,  1,  to  be  diligently 
served  in  the  management  of  his  busi- 
ness ; 2,  to  be  informed  of  its  progress  ; 
and,  3,  that  his  counsel  will  not  dis- 
close what  has  been  professionally  con- 
fided to  him.  See  Attorney  at  law; 
Confidential  comma nicaLion . 

CLOSE,  signifies  the  interest  in  the 
soil,  and  not  merely  a close  or  enclo- 
sure in  the  common  acceptation  of  the 
term.  Doct.  & Stud.  30  ; 7 East,  207  ; 2 
Stra.  1004 ; o Ee at,  104 ; l Burr;  133; 
1 Ch.  R.  160. 

2.  — In  every  case  where  one  man 
has  a right  to  exclude  another  from  his 
real  immovable  property,  the  law  en- 
circles his  estate,  if  it  is  not  already  en- 
closed, with  an  imaginary  fence,  reach- 
ing in  extent  upwards  a supcrjicic  ter- 
ra usque  ad  calum , where  he  is  the 
owner  of  the  surface,  and  downwards 
as  far  as  his  property  descends;  and 
entitles  him  to  u couqicnsution  in 
damages  for  the  injury  he  sustains  by 
the  act  of  another  passing  through  his 
boundary,  denominating  the  injurious 
act  a breach  of  the  enclosure.  I lam  in. 
N.  P.  151  ; Doct.  & Stud.  dial.  1,  c. 
8,  p.  30  ; 2 Whart.  430. 

3.  — An  ejectment  will  not  lie  for  a 
close.  1 1 Rep.  55  ; 1 R olio's  R.  55  ; 
Salk.  254;  Cro.  Eliz.  235;  Adams  on 
Eject*  24. 

Close  hulls,  or  close  writs,  Eng. 
law , arc  writs  containing  grants  from 
the  crown,  to  particular  persons,  and 
for  particular  purposes,  and,  not  being 
intended  for  public  inspection,  arc 
closed  up  and  scaled  on  the  outside, 
and  for  that  reason  called  close  writs, 
in  contradistinction  from  grants  rela- 
ting to  the  public  in  general,  which  are 
left  open  end  not  sealed  up,  and  arc 
called  letters-patent,  (q.  v.)  2 131.  Com. 
346. 

CLOSED  DOORS.  Signifies  that 
something  is  done  privately ; ns,  tho 
senate  sit  with  closed  doors  on  execu- 
tive business. 

a. — In  general  the  legislative  husi- 
ness  of  the  country  is  transacted  openly. 
Anil  the  constitution  and  laws  require 
that  courts  of  justice  shall  be  open  to 
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as  many  of  the  people  ns  can  get  in 
the  court  house  without  interrupting  the 
public  business. 

CLUB.  An  association  of  persons. 
It  differs  from  a partnership  in  this, 
that  tin?  members  of  a club  have  no 
authority  to  bind  each  other  further 
than  they  arc  authorised,  either  ex- 
pressly or  by  implication  ns  each 
other’s  agent  in  the  particular  transac- 
tion; whereas  in  trading  associations, 
or  common  partnerships,  one  partner 
may  bind  his  co-partners,  as  he  has 
the  right  of  property  for  the  whole. 
2 Mees.  Ac  Welsh.  172;  Colly,  Partn. 
31;  Story,  Partn.  144;  Wordsworth 
on  Joint  Stock  Companies,  154  ; et  scq.; 
0 W.  & S.  07;  3 W.  & S.  118. 

CO.  A particle  used  in  the  com- 
position of  words,  as,  co-executors,  co- 
obligor. It  is  also  used  as  an  abbre- 
viation for  company;  as,  John  Smith 
& Co. 

COADJUTATOR,  eccls.  law.  A fel- 
low helper  or  assistant ; particularly 
applied  to  the  assistant  of  a bishop. 

COAL  NOTE,  Fng.  law.  A spe- 
cies of  promissory  note  authorised  by 
the  st.  3 Geo.  2,  c.  26,  §§  7 and  8, 
which  having  these  words  expressed 
therein,  namely;  “value  received  in 
coals,”  are  to  be  protected  and  noted  as 
inland  bills  of  exchange. 

COALITION,  French  law.  By  this 
word  is  understood  an  unlawful  agree- 
ment among  several  persons,  not  to  do 
a thing  except  on  some  conditions 
agreed  upon. 

2. — The  most  usual  coalitions,  arc, 
1st,  those  which  take  place  among 
master  workmen,  to  reduce,  diminish 
or  fix  at  a law  rate  the  wages  ofjourncy- 
mcn  and  other  workmen ; 2d,  those 
among  workmen  or  journeymen,  not 
to  work  except  at  a certnin  price. 
These  ofTenccs  are  punished  by  fine 
and  imprisonment.  Diet,  de  Police,  h.  t. 
In  our  law'  this  ofTence  is  known  by 
the  name  of  conspiracy,  (q.  v.) 

CO-ASSIGN  EE.  One  who  is  as- 
signee with  another. 

2. — In  general  the  rights  and  duties 
of  co-assignees  arc  equal. 

COAST.  The  margin  of  a country 


bounded  by  the  sea.  This  term  includes 
the  natural  appendages  of  the  territory 
which  rise  out  of  the  water,  although 
they  arc  not  of  sufficient  firmness  to  lx? 
inhabited  or  fortified.  Shoals  perpetually 
covered  with  water  am  not,  however, 
comprehended  in  the  name  of  const. 
The  small  islands,  situate  at  the  mouth 
of  the  Mississippi,  composed  of  earth 
and  trees  drifted  down  by  the  river, 
which  are  not  of  consistency  enough 
to  support  the  purposes  of  life,  and  are 
uninhabited,  and  resorted  to  lor  shooting 
birds,  were  held  to  form  a part  of  the 
const.  5 Rob.  Adm.  U.  385,  (c). 

COCKET,  commerce.  In  England 
the  office  at  the  custom  house,  w here 
the  goods  to  be  exported  nre  entered, 
is  so  called ; also  the  custom  house 
seal,  or  the  parchment  sealed  and  de- 
livered by  the  officers  of  customs  to 
merchants,  as  a warrant  that  their 
goods  nre  customed.  Crabbe’s  Tech. 
Diet. 

COCKETTUM,  commerce.  In  the 
English  law  this  word  signifies,  1,  the 
custom-house  seal ; 2,  the  office  at  the 
custom  where  cockets  nre  to  be?  pro- 
cured. Crabbe’s  Tech.  Diet. 

CODE,  legislation,  signifies  in  gene- 
ral a collection  of  laws ; it  is  a name 
given  by  way  of  eminence  to  a collec- 
tion of  such  laws  made  by  the  legisla- 
ture. Among  the  most  noted  may  be 
mentioned  the  following : 

Conns,  Las  Cinq,  French  law,  the 
five  codes. 

2.  — These  codes  arc,  1st,  Code  Civil , 
which  is  divided  into  three  books; 
book  1,  treats  of  persons,  and  of  the 
enjoyment  and  privation  of  civil  rights ; 
book  2,  of  property  and  its  different 
modifications ; book  3,  of  the  different 
ways  of  acquiring  properly.  One  of 
the  perspicuous  and  intelligent  com- 
mentators on  this  code,  is  Toullicr, 
frequently  cited  in  this  work. 

3.  — 2d.  Code  tic  procedure  civil/e, 
which  is  divided  into  two  parts;  part  1, 
is  divided  into  five  books,  1,  of  justices 
of  the  peace ; 2,  of  inferior  tribunals; 
3,  of  royal  courts  ; 4,  of  extraordinary 
means  of  proceeding ; 5,  of  execution 
and  judgment.  Part  2,  is  divided 
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into  three  books;  1,  of  tender  and 
consignation ; 2,  process  in  relation  to 
the  opening  of  a succession ; 3,  of  arbi- 
tration. 

4.  — 3d.  Code  rlc  Commerce,  in  four 
books;  1,  of  commerce  in  general ; 2, 
of  maritime  commerce;  3,  ol  failures 
and  bankruptcy ; 4,  of  commercial 
jurisdiction.  Pardcssus  is  one  of  the 
ablest  commentators  on  this  code. 

5.  — 4th.  Code  d' Instructions  Crimi- 
nelle,  in  two  books;  1,  of  judiciary 
police,  and  its  officers  ; 2,  of  the  admin- 
istration of  justice. 

0. — 0th.  Code  Penal, \n  four  books; 
1,  of  punishment  in  criminal  and  cor- 
rectional cases,  and  their  effects  ; 2,  of 
the  persons  punishable,  excusable  or 
responsible,  for  their  crimes  or  misde- 
meanors ; 3,  of  crimes,  misdemeanors, 
(debts,)  and  their  punishment ; 4,  of 
contraventions  of  police,  and  their  pun- 
ishment. For  the  history  of  these 
codes,  vide  Mcrl.  Rep.  h.  t. ; Motifs, 
Rapports,  Opinions  ct  Discours  sur  les 
cork’s ; Encyclop.  Amer.  Ii.  t. 

Codk  Hknki.  A digest  of  the  laws 
of  Hayti  enacted  by  Henri,  king  of 
Hayti.  It  is  based  upon  the  Code  Nn- 
poleon,  but  not  servilely  copied.  It  is 
said  to  be  judiciously  adapted  to  the 
situation  of  Hayti.  A collection  of 
laws  made  by  order  of  Henry  III.  of 
France  is  also  known  by  the  name  of 
Co  le  Henri. 

Com:  JrsTiNi  an,  civil  lair , is  a col- 
lection of  the  constitutions  of  the  em- 
perors, from  Adrian  to  Justinian  ; the 
greater  part  of  those  from  Adrian  to 
Constantine  are  men*  rescripts;  those 
from  Constantine  to  Justinian  are  edicts 
or  laws  properly  speaking. 

2. — The  code  is  divided  in  twelve 
books,  which  nrc  subdivided  in  titles, 
under  which  am  placed  the  constitu- 
tions, under  proper  heads.  They  are 
placed  in  chronological  order,  but  often 
disjointed.  At  the  head  of  each  con- 
stitution is  placed  the  name  of  the  em- 
peror who  is  the  author,  and  that  of  the 
person  to  whom  it  is  addressed.  The 
date  is  at  the  end.  Several  of  these 
constitutions,  which  were  formerly  in 
the  code,  were  lost,  it  is  supposed  by 


the  neglect  of  copyists.  .Some  of  them 
have  been  restored  by  some  modern 
authors,  among  whom  may  I*  men- 
tioned Charondns,  Cugas,  and  Contius, 
who  translated  them  from  Greek  ver- 
sions. 

Codk  of  Lonsi.vxA.  In  1822,  Pe- 
ter Dorbigny,  Edward  Livingston,  and 
Moreau  Lisict  were  selected  by  the  le- 
gislature to  revise  and  amend  the  civil 
rode,  and  to  add  to  it  such  laws  still  in 
force  as  were  not  included  therein. 
They  were  authorised  to  add  a system 
of  commercial  law,  and  a code  of  prac- 
tice. The  code  they  prepared  having 
been  adopted,  was  promulgated  in 
1824,  under  the  title  of  the  “Civil 
Code  of  the  State  of  Louisiana.11 

2.  — The  code  is  based  on  the  Code 
Napoleon,  with  proper  and  judicious 
modifications,  suitable  for  the  state  of 
Louisiana.  It  is  composed  of  three 
liooks:  1,  the  first  treats  of  persons; 
2,  the  second  of  things,  and  of  the  dif- 
ferent modifications  of  property ; 3, 
and  the  third  of  the  different  modes  of 
acquiring  the  property  of  things.  It 
contains  3522  articles,  numbered  from 
the  beginning,  for  the  convenience  of 
reference. 

3.  — This  code  was  prepared  by  law- 
yers, who,  it  is  said,  mixed  with  posi- 
tive legislation,  definitions  seldom  ac- 
curate, and  points  of  doctrine  always 
unnecessary.  The  legislature  modified 
and  changed  many  of  the  provisions 
relating  to  the  positive  legislation,  but 
adopted  the  definitions  and  abstract 
doctrine  without  material’  alterations ; 
from  this  circumstance,  as  well  as  from 
the  inherent  difficulty  of  the  subject, 
the  positive  provisions  of  the,  code  nix* 
often  at  variance  with  the  theoretical 
part,  which  was  intended  to  elucidate 
them.  13  L.  R.  237. 

4.  — This  code  went  into  operation 

on  the  30th  day  of  May,  1825.  11 

L.  R.  00.  It  is  in  both  the  French 
and  English  languages ; and  in  con- 
struing it,  it  is  n ride  that  when  the  ex- 
pressions used  in  the  French  text  of 
the  code  am  more  comprehensive  than 
those  used  in  English,  or  vice  versd, 

1 the  more  enlarged  sense  will  be  taken, 
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as  thus  full  effect  will  be  given  to  both 
clauses.  2 N.  S.  582. 

Code  Napoleon.  The  Code  Civil 
of  France,  enacted  into  law  during  the 
reign  of  Napoleon,  bore  his  name  until 
the  restoration  of  the  Bourbons,  when 
it  was  deprived  of  that  name,  and  is 
now  cited  Cc»de  Civil. 

Conn  Papihian.  The  name  of  a 
collection  of  the  Roman  laws,  which 
hud  been  promulgated  by  Romulus, 
Numa,  and  other  kings  who  governed 
Rome  till  the  time  of  Tarquin,  the 
Proud.  It  was  so  called  in  honour  of 
Sextus  Pajjcrius,  the  compiler.  Dig. 
1,2,2. 

Code  Prussian.  Allgemeines  Land- 
recht.  This  code  is  also  known  by 
the  name  of  Codex  Fredcricianus , or 
Frederician  code.  It  was  compiled  by 
order  of  Frederic  II.,  bv  the  minister 
of  justice  Samuel  V.  Coccoji,  who 
completed  a part  of  it  before  his  death, 
in  1755.  In  1780,  the  work  was  re- 
newed under  the  superintendence  of  the 
minister  Von  Carreer,  and  prosecuted 
with  unceasing  activity,  and  it  was 
published  from  1784  to  1788,  in  six 
parts.  The  opinions  of  those  who  un- 
derstood the  subject  were  requested, 
and  prizes  offered  on  the  best  commen- 
taries on  it ; and  the  whole  was  com- 
pleted in  June,  1791,  under  the  title 
“ General  Prussian  Code.” 

Code  Tueodobian.  — This  code, 
which  originated  in  the  eastern  empire, 
was  adopted  in  the  western  empire  to- 
wards  its  decline.  It  is  a collection  of 
the  legislation  of  the  Christian  emj>c- 
rors  from  aud  including  Constantine  to 
Thcodosian,  the  Younger;  it  is  com- 
posed of  sixteen  !>ooks,  the  edicts,  acts, 
rescripts,  and  ordinances  of  the  two 
empires,  that  of  the  east  and  that  of 
the  west. 

CO-DKFENDANT.  One  who  is 
made  defendant  in  an  action  with  ano- 
ther person. 

CODEX,  literally,  a volume  or  roll ; 
it  is  particularly  applied  to  the  volume 
of  the  civil  law,  collected  by  the  empe- 
ror Justinian  from  all  pleas  and  answers 
of  the  ancient  lawyers,  which  were  in 
loose  scrolls  or  sheets  of  parchment ; 
Vol.  i. — 33 


these  he  compiled  into  a I»ook  which 
goes  by  the  name  of  Codex. 

CODICIL,  devises,  is  an  addition  or 
supplement  to  a will ; it  must  be  exe- 
cuted with  the  same  solemnities.  A 
codicil  is  a part  of  the  will,  the  two  in- 
struments making  but  one  will.  4 Bro. 
C.  C.  55 ; 2 Vos.  sen.  242 ; 4 Vcs. 
610;  2 Ridgw.  Irish  P.  C.  11,  43. 

2.  — There  may  Ik?  several  codicils  to 
one  w ill,  and  the  whole  will  l>e  taken 
as  one : the  codicil  does  not,  conse- 
quently, revoke  the  will  further  than  it 
is  in  opposition  to  some  of  its  particu- 
lar dispositions,  unless  there  be  express 
words  of  revocation,  8 Cowcn,  Rep.  66. 

3.  — Formerly,  the  difference  fx'twoen 
a will  and  a codicil  consisted  in  this, 
that  in  the  former  an  executor  was 
named,  w hile  in  the  latter  none  was 
appointed.  Swinb.  part  1,  s.  5,  pi.  2; 
Godolph,  Leg.  part  1,  c.  6,  s.  2. 
This  is  the  distinction  of  the  civil 
law,  and  adopted  by  the  canon  law. 
Vide  Williams  on  Wills,  eh.  2 ; Rob. 
on  Wills,  154,  n.  388,  476;  Love- 
lass  on  Wills,  185,  289;  4 Kent, 
Com.  516;  1 Ves.  jr.  407,  497;  3 
Ves.  jr.  110;  4 Ves.  jr.  610;  1 Supp. 
to  Ves.  jr.  116,  140. 

4.  — Codicils  were  chiefly  intended  to 
mitigate  the  strictness  of  the  ancient  Ro- 
man law',  which  required  that  a will 
should  Ik?  attested  by  seven  Roman  citi- 
zens, omnicxceptiove  majorcs.  A legacy 
could  be  bequeathed,  but  the  heir  could 
not  be  appointed  by  codicil,  though  he 
might  Ik?  made  heir  indirectly  by  way 
of  fidei  commissum. 

5.  — Codicils  owe  their  origin  to  the 
following  circumstances.  Lucius  Len- 
tulus,  dying  in  Africa,  left  codicils, 
confirmed  by  anticipation  in  a will  of 
former  date,  and  in  those  codicils  re- 
quested the  emperor  Augustus,  by  way 
of  fidei  commissum,  or  trust,  to  do 
something  therein  expressed.  The  em- 
peror carried  this  w'ill  into  effect,  and 
the  daughter  of  Lentulus  paid  legacies 
which  she  would  not  otherwise  have 
been  legally  bound  to  pay.  Other  per- 
sons made  similar  fidei  commissa,  and 
then  the  emperor,  by  the  advice  of 
learned  men  whom  ho  consulted,  sane- 
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tioncd  the  making  of  codicils,  and  thus 
they  became  clothed  with  legal  autho- 
rity. Inst.  2,  25;  Bowy.  Com.  155, 
156. 

(i. — The  form  of  devising  by  co- 
dicil is  abolished  in  Louisiana,  Code, 
1563,  and  whether  the  disposition 
of  the  property  be  made  by  testa- 
ment, under  this  title,  or  under  that 
of  institution  of  heir,  of  legacy,  codi- 
cil, donation  mortis  causa,  or  under 
any  other  name  indicating  the  last 
will,  provided  it  be  clothed  with  the 
forms  required  for  the  validity  of  a 
testament,  it  is,  as  far  as  form  is  con- 
cerned, to  1)0  considered  a testament. 
Ib.  Vide  1 Brown’s  Civil  Law,  202 ; 
Domat,  Lois  Civ.  liv.  4.  t.  1,  s.  1 ; Le- 
mons Element,  du  Dr.  Civ.  Rom.  tit.  25. 

COERCION,  criminal  law,  con- 
tracts. The  forcible  inducement  to  do 
an  act. 

2.  — It  is  positive  or  presumed.  1. 
Positive  or  direct  coercion  takes  place 
when  a man  is  by  physical  force  com- 
pelled to  do  an  act  contrary  to  his 
will;  for  example,  when  a man  falls 
into  the  hands  of  the  enemies  of  his 
country,  and  they  compel  him,  by  a 
just  fear  of  death  to  fight  against  it. 

3.  — 2.  It  is  presumed  where  a per- 
son is  legally  under  subjection  to  an- 
other, and  is  induced,  in  consequence 
of  such  subjection,  to  do  an  act  con- 
trary to  his  will.  A married  woman, 
for  example,  is  legally  under  the  sub- 
jection of  her  husband,  and  if  in  his 
company  she  commit  a crime  or  of- 
fence, not  malum  in  sc,  except  the 
oflcnce  of  keeping  a bawdy-house,  in 
which  case  she  is  considered  by  the 
policy  of  the  law  ns  a principal,  and 
as  not  acting  by  force,  she  is  presumed 
to  act  under  his  coercion. 

4.  — As  will  (q.  v.)  is  necessary  to 
the  commission  of  a crime,  or  the 
making  of  a contract,  a person  coerced 
into  cither  has  no  will  on  the  subject, 
and  is  not  responsible.  Vide  Roscoe’s 
Cr.  Ev.  785,  and  the  cases  there  cited  ; 
and  2 Stark.  Ev.  705,  us  to  what  will 
amount  to  coercion  in  criminal  cases. 

CO-EXECUTOR.  One  who  is  cx- 
* ccutor  with  another. 


2.  — In  general  the  rights  and  duties 
of  co-cx<,cutors  are  equal. 

COGNATION,  civil  laic,  signifies 
generally  the  kindred  which  exists  be- 
tween two  persons  who  are  united  by 
tics  of  blood  or  family,  or  both. 

2 —Cognation  is  of  three  kinds ; 
natural,  civil,  or  mixed.  Natural  cog- 
nation is  that  which  is  alone  formed 
bv  ties  of  blood ; such  is  the  kindred 
of  those  who  owe  their  origin  to  an 
illicit  connection,  either  in  relation  to 
their  ascendants  or  collaterals. 

3.  — Civil  cognation  is  that  which 
proceeds  alone  from  the  ties  of  families, 
as  the  kindred  between  the  adopted 
father  and  the  adopted  child. 

4.  — Mixed  cognation  is  that  which 
unites  at  the  same  time  the  ties  of 
blood  and  family,  as  that  which  exists 
between  brothers,  the  issue  of  the 
same  lawful  marriage.  Inst.  3,  0; 
Dig.  38,  10. 

COGNATES.  A term  used  in  the 
civil  law  to  signify  those  persons  who 
arc  connected  together  by  the  ties  of 
kindred;  but  sometimes  it  means  those 
who  ure  related  to  others  on  the  side 
of  women. 

COGNIZANCE,  pica/ ling,  is  where 
the  defendant  in  an  action  of  replevin 
(not  being  entitled  to  the  distress  or 
goods  which  are  the  subject  of  the  re- 
plevin) acknowledges  the  taking  of 
the  distress,  and  insists  that  such  taking 
was  legal,  not  because  he  himself  hud 
a right  to  distrain  on  his  own  account, 
but  because  Ikj  made  the  distress  by 
the  command  of  another,  who  had  a 
right  to  distrain  on  the  goods  which 
are  the  subject  of  the  suit.  Lawcs  on 
PI.  35,  36. 

Cognizance,  practice,  signifies  the 
hearing  of  a thing  judicially  ; also  the 
acknowledgment  of  a fine. 

Cognizance  of  pleas,  Eng.  law,  is 
a privilege  granted  by  the  king  to  a 
city  or  town,  to  hold  pleas  within  the 
same ; and  when  any  one  is  impleaded 
in  the  courts  at  Westminster,  the  owner 
of  the  franchise  may  demand  cog- 
nizance of  the  plea.  T.  dc  la 
Ley. 

COGNISEE.  He  to  whom  a fine 
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of  lands,  &c.  is  acknowledged.  See 

Cognisor. 

COGNISOR,  English  law , is  one 
who  passes  or  acknowledges  a line  ol  j 
lands  or  tenements  to  another,  in  dis- 
tinction from  the  cogniscc,  to  whom  the 
line  of  the  lands,  &c.  is  acknowledged. 

COGN ITIONIBUS  ADMITTEN- 
D1S,  English  law,  practice , is  a writ 
to  a justice  or  other  person,  who  has 
power  to  take  a line,  and  having  taken 
the  acknowledgment  of  a fine,  delays 
to  certify  it  in  the  court  of  common 
pleas,  requiring  him  to  do  it.  Crabbe’s 
Tech.  Diet. 

COGNOMEN.  The  surname;  the 
family  name ; Franklin  is  the  cog- 
nomen of  Benjamin  Franklin.  See 
Cas.  temp.  Hardw.  286;  1 Tayl.  148. 
See  Name ; Surname. 

COGNOVIT,  contr.  pica/ling,  is  a 
written  confession  of  an  action  by  a 
defendant,  subscribed  but  not  sealed, 
and  authorizing  the  plaintitf  to  sign 
judgment  and  issue  execution,  usually 
lor  a sum  named. 

2.  — It  is  given  after  the  action  is 
brought  to  save  expense. 

3.  — It  differs  from  a warrant  of 
attorney,  which  is  given  befure  the 
commencement  of  any  action,  and  is 
under  seal.  A cognovit  actionem 
is  an  acknowledgment  and  confes- 
sion of  the  plaintiff's  cause  of  action 
against  the  defendant  to  be  just  und 
true.  Vide  3 Ch.  Pr.  604. 

COHABITATION,  living  together. 

2.  — The  law  presumes  that  husband 
and  wile  cohabit  together,  even  after  a 
voluntary  separation  has  taken  place 
between  them;  but  where  there  has 
been  a divorce  a mc?isa  cl  thoro,  or  a 
sentence  of  separation,  the  presump- 
tion then  arises  that  they  have  obeyed 
the  sentence  or  decree,  and  do  not  live 
together. 

3.  — A criminal  cohabitation  will  not 
be  presumed  by  the  proof  of  a single 
act  of  criminal  intercourse  between  a 
man  and  woman  not  married.  10 
Mass.  R.  153. 

4.  — When  a woman  is  proved  to  co- 
habit with  a man  and  to  assume  his 
name  with  his  consent,  he  will  gene- 


rally be  responsible  for  her  debts  as  if 
she  had  been  his  wife,  2 Esp.  R.  637  ; 

1 Campb.  R.  245;  this  being  presump- 
tive evidence  of  marriage,  B.  N.  1\ 
114;  but  this  liability  will  continue 
only  while  they  live  together,  unless 
she  were  actually  his  wife,  4 Campb. 

R.  215. 

5. — In  civil  actions  for  criminal 
conversations  with  the  plaintiff’s  wife, 
when  the  husband  and  wife  had  sepa- 
rated, the  plaintiff  will  not  in  general 
lie  entitled  to  recover.  1 Esp.  R.  16; 

S.  C.  5 T.  R.  357 ; Peake’s  Cas.  7, 
39 ; sed  vide  6 East,  248 ; 4 Esp.  39. 

CO-HEIR.  One  of  several  men 
among  whom  an  inheritance  is  to  be 
divided. 

CO-HEIRESS.  A woman  who  has 
an  equal  share  in  an  inheritance,  with 
other  women. 

COIF,  a head-dress.  In  England 
there  are  ccrtaiu  serjeants  at  law,  who 
are  called  serjeants  of  the  coif,  from 
the  law  n coif  they  wear  on  their  heads 
under  their  thin  caps  when  they  are 
created. 

COIN,  commerce , contracts.  A piece 
of  gold,  silver  or  other  metal  stamped 
by  authority  of  the  government,  in 
order  to  determine  its  value,  com- 
monly called  money.  Co.  Litt.  207 ; 
Ruthcrf.  Inst.  123.  For  the  different 
kinds  of  coins  of  the  United  States, 

! see  urticlc  Money.  As  to  the  value 
of  foreign  coins,  see  article  Foreign 
Coins. 

COLLATERAL,  collateral  is,  from 
1 lotus,  a side ; that  which  is  sideways, 
i and  not  direct. 

COLLATERAL  ASSURANCE,  COtltrOL’tS , 
is  that  which  is  made  over  and  ubovo 
the  deed  itself. 

Collateral  facts,  evidence , are 
facts  unconnected  with  the  issue  or 
, matter  in  dispute. 

2. — As  no  fair  and  reasonable  in- 
ference can  be  drawn  from  such  facts, 
they  are  inadmissible  in  evidence,  for 
at  best  they  arc  useless,  and  may  lie 
I mischievous,  because  they  tend  to  dis- 
' tract  the  attention  of  the  jury,  and  to 
mislead  them.  Stark.  Ev.  h.  t. ; 2 131. 
Rep.  1169;  1 Stark.  Ev.  40. 
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3.  — It  is  frequently  difficult  to  ns-  i 
certain  a priori , whether  n particular 
fact  offered  in  evidence  will  or  will  not 
become  material,  and  in  such  cases  it 
is  usual  in  practice  for  the  court  to  ' 
give  credit  to  assertion  of  counsel  who 
tenders  such  evidence,  that  the  facts 
will  turn  out  to  be  material,  hut  this  is 
always  within  the  sound  discretion  of  i 
the  court. 

4.  — When  a witness  is  cross-cx-  ! 
amined  as  to  collateral  facts,  the  party  i 
cross-examining  will  be  bound  by  the  ! 
answer,  and  lie  cannot,  in  general, 
contradict  him  by  another  witness.  ! 
Rose.  Ev.  139. 

Collateral  issue,  practice,  plca/U 
ing,  is  where  n criminal  convict  pleads 
any  matter,  allowed  by  law,  in  bar  of 
execution,  as  pregnancy,  a pardon,  and 
the  like. 

Collateral  kinsmen,  descent,  dis- 
tribution, are  those  who  descend  from 
one  and  the  same  common  ancestor,  1 
hut  not  from  one  another;  thus  hro- 
thers  and  sisters  are  collateral  to  each 
other ; the  uncle  and  the  nephew  are 
collateral  kinsmen,  and  cousins  are 
the  same.  The  term  collateral  is  used 
in  opposition  to  the  phrase  lineal  kins- 
men, (q.  v.) 

Collateral  security,  contracts,  is 
a separate  obligation  which  is  nttached 
to  another  contract,  and  is  to  guaranty 
its  performance.  Hy  this  term  is  also 
meant  the  transfer  of  property  or  of 
other  contracts  to  insure  the  perform- 
ance of  a principal  engagement.  The 
property  or  securities  thus  conveyed 
am  also  called  collateral  securities. 

1 Pow.  Mortg.  393  ; 2 lb.  060,  n.  871  ; 

3 lb.  944,  1001. 

Collateral  warranty,  contracts, 
descent,  is  where  the  heir’s  title  to  the  I 
land  neither  was  nor  could  have  lieen 
derived  from  the  warranting  ancestor; 
and  yet  barred  the  heir  from  ever 
claiming  the  land,  and  also  imposed 
upon  him  the  same  obligation  of  giving 
the  warrantee  other  lands,  in  ease  of 
eviction,  ns  if  the  warranty  were  lineal, 
provided  the  heir  had  assets.  4 Cruise, 
Real  Prop.  430. 

2. — The  doctrine  of  collateral  war-  I 


rnnty,  is,  according  to  Justice  Story, 
one  of  the  most  unjust,  oppressive,  and 
indefensible  in  the  whole  range  of  the 
common  law.  1 Sumn.  U.  262. 

3. — Hy  the  statute  of  4 & 5 Anno, 
c.  16,  § 21,  all  collateral  warranties  of 
any  land  to  be  made  after  a certain 
day,  by  any  ancestor  who  has  no  es- 
tate of  inheritance  in  possession  in  the 
same,  were  made  void  against  the  heir. 
This  statute  has  been  re-cnactcd  in 
New  York;  4 Kent,  Com.  460,  3d  cd.; 
and  in  New  Jersey,  3 Halst.  R.  106. 
It  has  been  adopted  and  is  in  force  in 
Rhode  Island,  l Sumn.  R.  235  ; and  in 
Delaware,  Marring.  R.  50.  In  Ken- 
tucky and  Virginia,  it  seems  that  col- 
lateral warranty  binds  the  heir  to  the 
extent  of  assets  descended.  1 Dana, 
R.  59.  In  Pennsylvania,  collateral 
warranty  of  the  ancestor,  with  sufficient 
real  assets  descending  to  the  heirs,  bars 
them  from  recovering  the  lands  war- 
ranted. 4 I Jail.  R.  168  ; 2 Yeates,  R. 
509;  9 S.  & R.  275.  Sec  1 Sumn. 
262  ; 3 Halst.  106  ; Marring.  50  ; 3 
Rand.  519;  9 S.  & R.  275;  4 Dali. 
108  ; 2 Yeates,  509  ; 1 Dana,  50. 

COLLATIO  HONOR  CM,  descent, 
distribution , is  w here  a portion  or  mo- 
ney advanced  to  a son  or  daughter,  is 
brought  info  hotchpot,  in  order  to  have 
an  equal  distributive  share  of  the  an- 
cestor’s personal  estate.  The  same 
rule  obtains  in  the  civil  law.  Civil 
Code  of  Louis.  1305;  Diet,  dc  Jur. 
mot  Collation ; Merlin  Rep.  mot  Colla- 
tion. 

COLLATION,  descents.  A term 
used  in  the  laws  of  Louisiana.  Colln- 
tion  of  goods  is  the  supposed  or  real  re- 
turn to  the  mass  of  the  succession,  which 
an  heir  makes  of  property  which  ho  re- 
ceived in  advance  of  his  sham  or  other- 
w ise,  in  order  that  such  property  may  be 
divided,  together  with  the  other  effects  of 
the  succession.  Civil  Code  of  Lo.  art. 
1305. 

2-~As  the  object  of  collation  is  to 
equalize  the  heirs,  it  follows  that  those 
things  are  excluded  from  collation, 
which  the  heir  acquired  by  an  onerous 
title  from  the  ancestor,  that  is  where  ho 
gave  a valuable  consideration  for  them. 
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And  upon  the  same  principle,  if  a co- 
heir claims  no  share  of  the  estate,  he  is 
not  Itound  to  collate.  Qui  non  vull 
herc/litatem , non  cogitur  cul  collection - 
cm. 

See  lb.  art.  1305  to  1307  ; and 
Hotchpot. 

Collation,  eecl.  law , is  the  act  by 
which  the  bishop  who  has  the  bestow- 
ing of  a benefice,  gives  it  to  an  incum- 
bent. T.  L. 

Collation,  practice , the  comparison 
of  a copy  with  its  original  in  order  to 
ascertain  its  correctness  and  conformi- 
ty ; the  report  of  the  officer  who  made 
the  comparison,  is  also  called  a colla- 
tion. 

Collation  of  seals.  Where  on 
the  same  label,  one  seal  was  set  on  the 
back  or  reverse  of  the  other,  this  was 
said  to  be  a collation  of  seals.  Jacob, 
L.  D.  h.  t. 

COLLECTOR , officer,  one  appointed 
to  receive  taxes  or  other  impositions ; 
ns  colletor  of  taxes ; collector  of  militia 
fines,  &c.  A collector  is  also  a person 
appointed  by  a private  person  to  collect 
the  credits  due  him.  Mete.  6c  Perk. 
Dig.  h.  t. 

Collectors  of  the  customs,  are 
officers  of  the  United  States,  appointed 
for  the  term  of  four  years,  but  remov- 
able at  the  pleasure  of  the  president. 
Act  of  May  15, 1820,  sect.  1, 3 Story’s 
U.  S.  Laws,  1790. 

2. — The  general  duty  of  a collector, 
is  “ to  receive  all  reports,  manifirsts 
and  documents,  to  be  made  or  exhibited 
on  the  entry  of  any  ship  or  vessel,  ac- 
cording to  the  regulations  of  this  act ; 
shall  record  in  l»ooks  to  bo  kept  for 
the  purpose,  all  manifests ; shall  re- 
ceive the  entries  of  nil  ships  or  vessels, 
and  of  the  goods,  wares  and  merchan- 
dize imported  in  them  ; shall,  together 
with  the  naval  officer,  where  there  is 
one,  or  alone,  where  there  is  none,  es- 
timate the  amount  of  duties  payable 
thereupon,  endorsing  the  said  amounts 
upon  the  respective  entries;  shall  re- 
ceive all  moneys  paid  for  duties,  and 
shall  take  bonds  for  securing  the  pay- 
ment thereof;  shall  grant  all  jicrmits 
for  the  unlading  and  delivery  of  goods ; 


shall,  with  the  approbation  of  the  prin- 
cipal officer  of  the  treasury  department, 
employ  proj)er  persons  as  weighers, 
guagers,  measurers  and  inspectors,  at 
the  several  ports  within  his  district ; 
and  also,  with  the  like  approbation, 
provide,  at  the  public  expense,  store- 
houses for  the  sale  keeping  of  goods, 
and  such  scales,  weights,  and  measures, 
as  may  be  necessary.”  Act  of  March 
2,  1709,  s.  21  ; 1 Story  U.  S.  Laws, 
590.  Vide,  for  other  duties  of  collect- 
ors, 1 Story  U.  S.  Laws,  592,  612, 
620,  632,  659,  and  vol.  3, 1650, 1697, 
1759,  1761,  1791,1811,1848,  1854; 
10  Wheat.  246. 

COLLEGE.  A civil  corporation, 
society  or  company,  authorized  by  law', 
having  in  general  a literary  object.  In 
some  countries  by  college  is  understood 
the  rc-union  of  certain  voters;  these 
are  called  electoral  colleges ; as,  the 
college  of  electors  or  their  deputies  to 
the  diet  of  Rutisbonc ; the  college  of 
cardinals.  The  term  is  used  in  the 
United  States ; as,  the  college  of  elect- 
ors of  president  and  vice-president  of 
the  United  States.  Act  of  Congress  of 
January  23,  1845. 

COLLISION,  mantime  laic , takes 
place  when  two  ships  or  other  vessels 
run  foul  of  each  other,  or  when  one 
runs  foul  of  the  other.  In  such  cases 
there  is  almost  always  a loss  or  damage 
incurred. 

2.  — There  are  four  possibilities  un- 
der which  an  accident  of  this  sort  may 
occur.  1.  It  may  happen  without 
blame  being  imputableto  either  party, as 
when  the  loss  is  occasioned  by  a storm, 
or  any  other  vis  major ; in  that  case 
the  loss  must  be  borne  by  the  party  on 
whom  it  happens  to  light,  the  other  not 
being  responsible  to  him  in  any  degree. 

3.  — 2.  Both  parties  may  be  to  blame, 
as  when  there  has  been  a want  of  duo 
diligence  or  of  skill  on  both  sides;  in 
such  ejises,  the  loss  must  l>o  apportion- 
ed between  them,  as  having  been  occa- 
sioned by  the  fault  of  both  of  them.  6 
Whart.  U.  311. 

4.  — 3.  The  suffering  party  may 
have  been  the  cause  of  the  injury,  then 
ho  must  bear  the  loss. 
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5.  — 4.  It  may  have  been  the  fault  of 
the  ship  which  ran  down  the  other ; in 
this  case  the  injured  party  would  be 
entitled  to  an  entire  compensation  from 
the  other.  2 Dobson’s  Rep.  83,  85 ; 3 
Hagg.  Adm.  R.  320;  1 How.  S.  C.  R. 
89  ; the  same  rule  is  applied  to  steam- 
ers ; lb.  414. 

6.  — 5.  Another  case  has  l>ccn  put, 
namely,  when  there  boa  been  some 
fault  or  neglect,  but  on  which  side  the 
blame  lies  is  inscrutable,  or  the  evi- 
dence leaves  it  in  a state  of  uncertain- 
ty. In  this  case,  it  docs  not  appear  to 
be  settled  whether  the  loss  shall  be  ap- 
portioned or  borne  by  the  suffering 
party  ; opinions  on  this  subject  are  di- 
vided. 

7.  — A collision  lictween  two  ships  on 
the  high  seas,  whether  it  be  the  result 
of  accident  or  negligence,  is  in  all  cases 
to  be  deemed  a peril  of  the  seas  within 
the  meaning  of  a policy  of  insurance. 
2 Story,  R.  176;  3 Sumn.  R.  389. 

Vide  generally,  Story,  Bailm.  § 607 
to  612 ; Marsh.  Ins.  H.  1,  c.  12,  s.  2 ; 
Week.  Ins.  art.  Running  Foul;  Jacob- 
sen’s Sea  Laws,  B.  4,  c.  1 ; 4 Taunt. 
126;  2 Chit.  Pr.  513,  535;  Code  dc 
Comm.  art.  407  ; Boulav-Paty,  Cours. 
do  Dr.  Commercial,  tit.  12,  s.  6 ; Pard. 
n.  652  to  654 ; Potliier,  A varies,  n. 
155;  1 Emerig.  Assur.  ch.  12,  § 14. 
COLLISTR IG I DM.  The  pillory. 
COLLOCATION,  French  law.  the 
act  by  which  the  creditors  of  an  estnte 
are  arranged  in  the  order  in  which 
they  arc  to  be  paid  according  to  law. 
The  order  in  winch  the  creditors  are 
placed,  is  also  called  collocation. — 
Mcrl.  Rep.  h.  t.  V ul<s  Mashaflwg  As- 
sets. 

COLLOQUIUM,  pleading,  a dis- 
course, n conversation  or  conference. 

2.  — In  actions  of  slunder  it  is  gene- 
rally true  that  an  action  does  not  lie 
for  words,  on  account  of  their  being 
merely  disgraceful  to  a person  in  his 
office,  profession  or  trade ; unless  it  l>e 
averred,  that  at  the  time  of  publishing 
the  words,  there  was  a col loquium  con- 
cerning the  office,  profession  or  trade 
of  the  plaintiff. 

3.  — In  its  technical  sense,  the  term 


colloquium  signifies  on  averment  in  a 
declaration  that  there  was  a conversa- 
tion or  discourse  on  the  part  of  the  de- 
fendant, which  connects  the  slander 
with  the  office,  profession  or  trade  of 
the  plaintiff;  and  this  colloquium  ought 
to  extend  to  the  whole  of  the  prefatory 
matter  necessarily  to  render  the  words 
actionable.  3 Bulst.  83 ; vide  Bac. 
Slander,  S,  n.  3 ; Dane’s  Ab,  Index,  h. 
t. ; Com.  Dig.  Action  upon  the  case  for 
Defamation,  G 7,  8,  &c. ; Stark,  on 
Sland.  290,  et.  scq. 

COLLUSION,  fraud,  is  an  agree- 
ment between  two  or  more  persons, 
unlawfully  to  defraud  a person  of  his 
rights  by  the  forms  of  law,  or  to  obtain 
an  object  forbidden  by  law;  as,  forex- 
ample,  where  the  husband  and  wife 
collude  to  obtain  a divorce  for  a cause 
not  authorised  by  law.  It  is  nearly 
synonymous  with  covin , (q.  v.) 

2. — Collusion  and  fraud  of  every 
kind  vitiate  all  acts  which  are  infected 
with  them,  and  render  them  void. 
Vide  Shelf,  on  Mar.  & Div.  415,  450; 
3 Hagg.  Eccl.  R.  130,  133;  2 Green!. 
Kv.  § 51 ; Bousq.  Diet,  dc  Dr.,  mot 
Abordago. 

COLONEL.  An  officer  in  the 
army,  next  below  a brigudier  general, 
bears  this  title. 

COLONY',  a union  of  citizens  or 
subjects  who  have  left  their  country  to 
people  another,  and  remain  subject  to 
the  mother  country.  3 W.  C.  C.  R. 
287.  The  country  occupied  by  the 
colonists  is  also  called  a colony.  A 
colony  differs  from  a possession,  or  a 
dependency,  (q.  v.)  For  a history  of 
the  American  colonies,  the  render  is 
referred  to  Story  on  the  Constitution, 
book  I.;  1 Kent,  Com.  77  to  80;  1 
Dane’s  Ab.  Index,  h.  t. 

COLOUR,  plea/ling,  is  of  several 
kinds,  namely,  express  colour,  and  im- 
plied colour. 

2. — Krprcss  colour,  is  defined  to  be 
a feigned  matter,  pleaded  by  the  defen- 
dant, in  an  action  of  trespass,  from 
which  the  plaintiff  seems  to  have  a 
good  cause  of  action,  whereas  he  has 
in  truth  only  an  apjiearancc  or  colour 
of  cause.  Bac.  Ab.  Trespass,  1 4. 
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3. — It  is  a general  rule  in  pleading 
that  no  man  shall  be  allowed  to  plead 
specially  such  plea  as  amounts  to  the 
general  issue,  or  a total  denial  of  the 
charges  contained  in  the  declaration, 
and  must  in  such  cases  plead  the  gene- 
ral issue  in  terms,  by  which  the  whole 
question  is  referred  to  the  jury  ; yet,  if 
the  defendant  in  an  action  of  trespass, 
bo  desirous  to  refer  the  validity  of  his 
title  to  the  court,  rather  than  to  the 
jury,  he  may  in  his  plea  state  his  title 
specially,  by  expressly  giving  colour 
of  title  to  the  plamtiil*  or  supposing 
him  to  have  an  appearance  of  title,  bid 
indeed  in  point  of  law,  but  of  which 
the  jury  are  not  competent  judges.  3 
111.  Com.  309.  Suppose,  for  example, 
that  the  plaintiff’  was  in  wrongful  pos- 
session of  the  close,  without  any 
further  appearance  of  title  than  the 
possession  itself,  at  the  time  of  the  tres- 
pass alleged,  and  that  the  defendants 
entered  upon  him  in  assertion  of  their 
title ; but  being  unable  to  set  forth  this 
title  in  the  pleading,  in  consequence  of 
the  objection  that  would  arise  lor  want 
of  colour,  are  driven  to  plead  the  gene- 
ral issue  of  not  guilty.  By  this  plea 
an  issue  is  produced  whether  the  de- 
fendants are  guilty  or  not  of  the  tres- 
pass; but  upon  the  trial  of  the  issue,  it 
will  be  found  that  the  question  turns 
entirely  upon  construction  of  law.  The 
defendant^  say  they  arc  not  guilty  of 
the  trespasses,  because  they  are  not 
guilty  of  breaking  the  close,  of  the  plain- 
tijjy  as  alleged  in  the  declaration;  and 
that  they  are  not  guilty  of  breaking 
the  close  of  the  plaintiff,  because  they 
themselves  had  the  properly  in  that 
close;  and  their  title  is  this,  that  the 
father  of  one  of  the  defendants  being 
seised  of  the  close  in  fee,  gave  it  in  tail 
to  his  eldest  son,  remainder  in  tail  to 
one  of  the  defendants;  the;  eldest  son 
was  disseised,  hut  made  continual  claim 
till  the  death  of  the  disseisor ; after 
whose  death,  the  descent  being  cast 
upon  the  heir,  tho  disseisee  entered 
upon  the  heir,  and  afterwards  died, 
when  the  remainder  took  effect  in  the 
said  defendant  who  demised  to  the  I 
other  defendant.  Now,  this  title  in-  ; 


volves  a legal  question,  namely, whether 
continual  claim  will  not  preserve  the 
right  of  entry  in  the  disseisee,  notwit  h- 
standing a descent  cast  on  the  heir  of 
the  disseisor.  (Sec  ns  to  this  point, 
Continual  Claim.)  The  issue  how- 
ever is  merely  not  guilty,  and  this  is 
triable  by  jury ; and  the  effect,  there- 
fore, would  be,  that  a jury  would  have 
to  decide  this  question  of  law,  subject 
to  the  direction  upon  it,  which  they 
would  receive  from  the  court..  But,  let 
it  he  supposed  that  the  defendants,  in  a 
view-  to  the  more  satisfactory  decision 
of  the  question,  wish  to  bring  it  under 
the  consideration  of  the  court  in  hank, 
rather  than  have  it  referred  to  a jury. 
If  they  have  any  means  of  setting 
forth  their  title  specially  in  the  plea, 
the  object  will  Ik*  attained  ; for  then  tho 
plaintiff,  if  disposed  to  question  the 
sufficiency  of  the  title,  may  demur  to 
the  plea,  and  thus  refer  tho  question  to 
the  decision  of  the  judges.  But  such 
plea  if  pleaded  simply,  according  to 
the  state  of  the  fact,  w ould  be  informal 
for  want  of  colour;  and  lienee  arises  a 
difficulty. 

4.  — The  pleaders  of  former  days, 
contrived  to  overcome  this  difficulty  in 
the  following  singular  manner.  In 
such  case  ns  that  supposed,  the  plea 
wanting  implied  colour,  they  gave  in 
lieu  of  it  an  cjprcss  one,  by  inserting  a 
fictitious  allegation  of  some  colourable 
title  in  the  plnintift',  which  they,  nt  the 
same  time  avoided  by  the  preferable 
title  of  tho  defendant.  See  Sleph.  PI. 
225  ; Brown’s  Entr.  343,  for  u form  of 
the  plea. 

5.  — Formerly  various  suggestions  of 
apparent  right,  might  lie  adopted  ac- 
cording to  the  fancy  of  the  pleader; 
and  though  tho  same  latitude  is,  per- 
haps, still  available,  yet,  in  practice,  it 
is  unusual  to  resort  to  any  except  cer- 
tain known  fictions,  which  long  usage 
has  applied  to  the  particular  case;  for 
example,  in  trespass  to  land,  the  colour 
universally  given  is  that  of  a defective 
charter  of  the  demise. 

See,  in  general,  2 Saund.  410;  10 
Co.  88;  Cro.  Eli/..  70;  1 List,  215; 
Duct.  1*1.  17  ; Doct.  & Stud.  lib.  2,  c. 
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63  ; Bac.  A hr.  Pleas,  I 8 ; Trespass,  1 
4 ; 1 Chit.  PI.  500  ; Steph.  on  PI.  220. 

6.  — Implied  colour  is  that  in  plead- 
ing which  admits,  by  implication,  an 
apparent  right  in  the  opposite  party, 
and  avoids  it  by  pleading  some  new 
matter  by  which  that  apparent  right  is 
defeated.  Steph.  PI.  225. 

7.  — It  is  a rule  that  every  pleading 
by  way  of  confession  and  avoidance, 
must  give  colour ; that  is,  it  must  ad- 
mit an  apparent  right  in  the  opposite 
party,  and  rely,  therefore,  on  some 
new  matter  by  which  that  apparent 
right  is  defeated.  For  example,  where 
the  defendant  pleads  a release  to  an 
action  for  breach  of  covenant,  the 
tendency  of  the  plea  is  to  admit  an 
apparent  right  in  the  plaintiff,  namely, 
that  tlie  defendant  did,  ns  alleged  in 
the  declaration,  execute  the  deed,  and 
break  the  covenant  therein  contained, 
and  would  therefore,  primn  facie  be 
liable  on  that  ground ; but  shows  new 
matter  not  before  disclosed,  by  which 
that  apparent  right  is  done  away, 
namely,  that  the  plaintiff  executed  to 
him  a release.  Again,  if  the  plaintiff 
reply  that  such  release  was  obtained 
by  duress,  in  his  replication  he  im- 
pliedly admits,  that  the  defendant  has, 
prima  facie,  a good  defence,  namely, 
that  such  release  was  executed  ns 
alleged  in  the  plea ; and  that  the  de- 
fendant therefore  would  l>e  discharged; 
but  relics  on  new  matter  by  whieh  the 
plea  is  avoided,  namely,  that  the  re- 
lease was  obtained  by  du mss.  The 
plea,  in  this  case,  therefore,  gives 
colour  to  the  declaration,  and  the  repli-  i 
cation,  to  the  plea.  But  let  it  bo  sup- 
posed that  the  plaintiff*  has  replied, 
that  the  release  was  executed  by  him,  ' 
but  to  another  person,  and  not  to  the  i 
defendant ; this  would  lx?  an  informal 
replication  wanting  colour;  been  use, 
if  the  release  were  not  to  the  defendant, 
there  would  not  exist  even  an  apparent 
defence,  requiring  the  allegation  of  new 
matter  to  avoid  it,  and  the  plea  might 
be  sufficiently  answered  by  a traverse, 
denying  that  the  deed  stated  in  the 
plea,  is  the  deed  of  the  plaintiff.  See 
Steph.  PI.  220;  1 Chit.  PI.  498; 


Lawes  Civ.  PI.  120;  Arch.  PI.  211 » 
Doct.  PI.  17;  4 Vin.  Abr.  552;  Bac- 
Abr.  Pleas,  Arc.  I 8;  Com.  Dig.  Pleader, 
3 M 40,  3 M 41.  See  an  example  of 
giving  colour  in  pleading  in  the  Roman 
law,  Inst.  lib.  4,  tit.  14,  De  replica- 
tionihus. 

Colouk  or  office,  criminal  late,  is 
a wrong  committed  by  an  officer  under 
the  pretended  authority  of  his  office; 
in  some  cases  the  act  nrnounts  to  a 
misdemeanor,  and  the  party  may  then 
be  indicted  ; in  other  cases,  the  remedy 
to  redress  the  wrong  is  by  an  action. 

COLT.  An  animal  of  the  horse 
species,  whether  male  or  female,  not 
more  than  four  years  old.  Russ.  & 
Ry.  410. 

COMBAT,  Eng.  laic,  the  form  of  n 
trial  by  battle.  A combat  is  an  act  by 
which  two  persons  attack  each  other 
by  force.  A duel. 

* COMBINATION.  A union  of  dif- 
ferent things.  A patent  may  be  taken 
out  for  a new  combination  of  existing 
machinery,  or  machines.  See  2 Ma- 
son, 112;  and  Composition  of  matter . 

2. — By  combination  is  understood, 
in  a had  sense,  a re-union  or  assembly 
of  men  for  the  purpose  of  violating  the 
law. 

COMBUSTIO  DOMORUM,  burning 
of  houses ; arson.  Vide  4 Bl.  Com. 
372. 

COMES,  plca/Iing.  In  a plen,  the 
defendant  says,  “ And  the  said  C I),  by 
E F,  his  attorney  comes,  and  defends, 
&c.  The  word  comes,  venit,  expresses 
the  appearance  of  the  defendant  in 
court.  It  is  taken  from  the  style  of  the 
entry  of  the  proceedings  on  the  record, 
and  formed  no  part  of  the  viva  voce 
pleading.  It  is,  accordingly,  not  con- 
sidered as,  in  strictness,  constituting  a 
part  of  the  plea.  1 Chit.  PI.  411 ; 
Steph.  PI.  432. 

Comes,  offices,  was  an  officer  during 
the  middle  ages,  who  possessed  civil 
and  military  authority.  Suv.  Dr.  Rom. 
Moy.  age,  n.  80. 

— Vuc-comes,  the  Latin  name  for 
sheriff,  was  originally  the  lieutenant  of 
the  comes. 

COMITATUS,  a county.  Most  of 
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the  states  arc  divided  into  counties ; 
some,  as  Louisiana,  are  divided  into 
parishes. 

COMITES.  Persons  who  arc  at- 
tached to  a public  minister  are  so 
called.  As  to  their  privileges,  see  1 
Dali.  117;  Buldw.  240;  and  Ambas- 
sarlor. 

COMITY.  Courtesy  ; a disposition 
to  accommodate. 

2.  — Courts  of  justice  in  one  state 
will,  out  of  comity,  enforce  the  laws  of 
another  state,  when  by  such  enforce- 
ment they  will  not  violate  their  laws  or 
inflict  an  injury  on  some  ones  of  their 
own  citizens ; as,  for  example,  the  dis- 
charge of  a debtor  under  the  insolvent 
laws  of  ouo  stute,  will  be  respected  in 
another  state,  where  there  is  a recipro- 
city in  this  respect,  where  a citizen  of 
the  state  where  u remedy  is  sought  will 
receive  no  injury. 

3.  — It  is  a general  rule  that  the  mu- 
nicipal laws  of  one  country  do  not  ex- 
tend beyond  such  country,  and  cannot 
be  enforced  in  another,  except  on  the 
principle  of  comity.  But  when  those 
laws  clash  and  interfere  with  the  rights 
of  citizens,  or  the  laws  of  the  coun- 
tries where  the  parties  to  the  contract 
seek  to  enforce  it,  ns  one  or  the  other 
must  give  way,  those  prevailing  where 
the  relief  is  sought  must  have  the  pre- 
ference. 2 Mart.  Lo.  Hep.  N.  fc>.  03  ; 
S.  C.  2 Ilnrr.  Cond.  Lo.  Rep.  006, 
009;  2 B.  & C.  448,  471;  0 Binn. 
363  ; 5 C ranch,  209  ; 2 Mass.  84  ; 0 
Mass.  358;  7 Mart.  Lo.  R.  318.  See 
Conflict  of  Laws ; Lex  loci  contractus. 

COMMAND.  This  word  has  seve- 
ral meanings.  1 . It  signifies  an  order ; 
an  apprentice  is  bound  to  obey  the  law- 
ful command  of  his  master ; a consta- 
ble may  command  rioters  to  keep  the 
peace.  2.  A request  or  suggestion; 
no  who  commands  another  to  do  an 
unlawful  act,  is  accessary  to  it.  3 
Inst.  51,  57  ; 2 Inst.  182;  1 Ilayw.  4. 
3.  Command  is  also  equi valent  to  de- 
putation or  voluntary  substitution  ; as, 
when  a master  employs  one  to  do  a 
thing,  he  is  said  to  have  commanded 
him  to  do  it ; and  he  is  responsible  ac- 
cordingly. Story,  Ag.  § 454,  note. 

Vol.  i.— 34 


COMMENCEMENT  OF  A SUIT 
OR  ACTION.  The  suit  is  considered 
as  commenced  from  the  issuing  of  the 
writ,  3 Bl.  Com.  273,  285  ; 7 T.  R.  4 ; 

1 Wils.  147;  18  John.  14;  Dunl.  Pr. 
120  ; 2 Phil.  Ev.  95  ; 7 Verm.  R.  426  ; 
6 Monr.  R.  56(f;  Peck’s  R.  276;  1 
Pick.  R.  202 ; lb.  227 ; 2 N.  II.  Rep. 
36  ; 4 Cowen,  R.  158  ; 8 Cowen,  203 ; 

3 John.  Cas.  133;  2 John.  R.  342;  3 
John.  R.  42;  15  John.  R.  42;  17 
John.  R.  65;  11  John.  R.  473;  and  if 
the  teste  or  date  of  the  writ  be  ficti- 
tious, the  true  time  of  its  issuing  may 
be  averred  and  proved,  whenever  the 
purposes  of  justice  require  it ; as  in 
cases  of  a plea  of  tender  or  of  the  sta- 
tute of  limitations.  Bac.  Ab.  Tender 
1);  1 Stra.  638;  Peake’s  Ev.  259 ; 2 
Saund.  1,  n.  1.  In  Connecticut,  the 
service  of  the  writ  is  the  commence- 
ment of  the  action.  1 Root,  R.  487 ; 

4 Conn.  149  ; 6 Conn.  R.  30  ; 9 Conn. 
R.  530;  7 Conn.  R.  558;  21  Pick.  R. 
241  ; 2 C.  & M.  408,  492 ; 1 Sim.  R. 
393.  Vide  Lis  Pendens. 

COM  M EN  D A M , cccles.  law.  VV  hen 
a benefice  or  church  living  is  void  or 
vacant,  it  is  commended  to  the  care  of 
some  sufficient  cierk  to  l>e  supplied, 
until  it  can  be  supplied  with  a pastor ; 
he  to  whom  the  church  is  thus  com- 
mended is  said  to  hold  in  commendam, 
and  he  is  entitled  to  the  profits  of  the 
living.  Hob.  144;  Latch,  236. 

2. — In  Louisiana,  there  is  a species 
of  limited  partnership  called  a partner- 
ship in  cmnmcmlam.  It  is  formed  by 
a contract,  by  which  one  person  or 
partnership  agrees  to  furnish  another 
I»er80!i  or  partnership  a certain  amount, 
either  in  property  or  money,  to  be  em- 
ployed by  the  j>erson  or  partnership  to 
whom  it  is  furnished,  in  his  or  their 
own  name  or  lirm,  on  condition  of  re- 
ceiving a share  in  the  profits,  in  the 
proportion  determined  by  the  contract, 
and  of  being  liable  to  losses  and  ex- 
penses, to  the  amount  furnished,  and 
no  more.  Civ.  Code  of  Lo.  2810.  A 
similar  partnership  exists  in  France. 
Code  do  Comm.  26,  33 ; Sircy,  tom. 
12,  part  2,  p.  25.  He  who  makes  this 
contract,  is  called  in  respect  to  those  to 
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whom  he  makes  the  advance  of  capi- 
tal, a partner  in  commcmlam.  Civ. 
Code  of  Lo.  art.  2811. 

COMMENDATARY.  A person 
who  holds  a church  living  or  present- 
ment in  commcmlam. 

COMM  END ATORS,  cccl.  lau\  are 
secular  persons  upon  whom  ecclesiasti- 
cal benefices  are  bestowed)  because 
they  were  commended  and  instructed 
to  their  oversight : they  are  merely 
trustees. 

COMMERCE,  trade,  contracts , is 
the  exchange  of  commodities  for  com- 
modities ; considered  in  a legal  point  of 
view,  it  consists  in  the  various  agree- 
ments which  have  for  their  object  to 
facilitate  the  exchange  of  the  products 
of  the  earth  or  industry  of  man,  with 
an  intent  to  realise  a profit.  Purd.  Dr. 
Com.  n.  i . In  a narrower  sense,  com- 
merce signifies  any  reciprocal  agree- 
ments between  two  persons,  by  which 
one  delivers  to  the  other  a thing,  which 
the  latter  accepts,  and  for  which  he 
pays  a consideration  ; if  the  considera- 
tion be  money,  it  is  called  a sale ; if 
any  other  tiling  than  money,  it  is  called 
exchange  or  barter.  Domnt,  Dr.  Pub. 
liv.  1,  tit.  7,  s.  1,  n.  2. 

2. — Congress  have  ]>ower  by  the 
constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,  and  with  the  Indian  tribes.  1 
Kent.  431  ; Story  on  Const.  § 1052  ct 
soq.  The  sense  in  which  the  word 
commerce  is  used  in  the  constitution 
seems  not  only  to  include  traflie  but  in- 
tercourse, and  navigation.  Storv,  § 
1057  ; 1)  Wheat.  190,  191, 215,  229; 
1 Tuck.  Bl.  App.  249  to  252.  Vide 
17  John.  R.  488;  4 John.  Ch.  R.  150; 
5 John.  Ch.  R.  300;  1 Ilalst.  R.  285; 
Id.  236 ; 3 Cowon,  R.  713 ; 12  Wheat. 
R.  419;  1 Brock.  R.  423;  11  Pet.  R. 
102;  0 Co  wen,  R.  169;  3 Dana,  R. 
274  ; 0 Pet.  R.  515  ; 13  S.  & R.  205. 

COMMISSAR  I ATE,  the  whole  body 
of  ofiiccrs  who  act  in  the  department 
of  the  commissary,  are  called  the  com- 
missariate. 

COMMISSARY  is  an  officer  whose 
principal  duties  arc  to  supply  the  army 
with  provisions. 


2. — The  act  of  April  14, 1818,  s.  6, 
requires  that  the  president,  by  and  with 
the  consent  of  the  senate,  shall  appoint 
a commissary  general  with  the  rank, 
pay,  and  emoluments  of  the  colonel  of 
ordnance,  and  ns  many  assistants,  to 
be  taken  from  the  subalterns  of  the 
line,  as  the  service  may  require.  The 
commissary  general  and  his  assistants 
shall  perform  such  duties,  in  the  pur- 
chasing and  issuing  of  rations  to  the 
armies  of  the  United  States,  as  the  pre- 
sident may  direct.  The  duties  of  these 
officers  are  further  detailed  in  tin*  sub- 
sequent sections  of  this  act,  and  in  the 
art  of  March  2,  1821. 

COMMISSION,  in  contracts , is 
when  one  undertakes,  without  reward, 
to  do  something  for  another  in  respect 
to  a thing  bailed.  This  term  is  fre- 
uently  used  synonymously  with  man- 
ate,  (q.  v.)  Ruth.  Inst.  106;  Hali- 
fax, Analysis  of ‘the  Civil  Law,  70.  If 
the  sendee  the  party  undertakes  to  per- 
form fur  another  is  the  custody  of  his 
goods,  this  particular  sort  of  com- 
mission is  called  a charge. 

2. — In  a commission,  the  obligation 
on  his  part  who  undertakes  it,  is  to 
transact  the  business  without  wages, 
or  any  other  reward,  and  to  use  the 
same  care  and  diligence  in  it,  as  if  it 
was  his  own. 

Commission,  office.  Persons  au- 
thorised to  act  in  n certain  matter  ; as, 
such  a matter  was  submitted  to  the 
commission ; there  were  several  meet- 
ings before  the  commission.  4 B.  & 
Cr.  850;  10  E.  C.  L.  R.  459. 

Commission,  trim’ law,  is  the  per- 
petration of  an  offence ; ns  there  arc 
crimes  of  commission  and  crimes  of 
omission. 

Com  m i ss  ion  , govern  merit. — Letters- 
patent  granted  by  tho  government, 
under  the  public,  seal,  to  a person  ap- 
pointed to  an  office,  giving  him  authori- 
ty to  perform  the  duties  of  his  office. 
The  commission  is  not  the  appoint- 
ment, but  only  evidence  of  it ; and  as 
soon  ns  it  is  signed  nnd  scaled,  vests 
the  office  in  the  appointee.  1 Crunch, 
137  ; 2 N.  & M.  357  ; 1 M‘Cord,  233, 
233.  See  Pet.  C.  C.  R.  194  ; 2 fcJumn. 
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299;  8 Conn.  109;  1 l’enn.  297;  2 
Const.  Rep.  090  ; 2 Tyler,  235. 

Commission,  practice.  An  instru- 
ment issued  by  a court  of  justice,  or 
other  competent  tribunal,  to  authorise 
a person  to  take  depositions,  or  do  any 
other  act  by  authority  of  such  court,  I 
or  tribunal,  is  also  called  a commission.  | 
For  a form  of  a commission  to  take 
depositions,  sec  Gres  ley,  Eq.  Ev.  72.  I 

Commission  of  rehellion,  chan.  \ 
prac.y  is  the  name  of  a writ  issuing  out 
of  chancery  generally  directed  to  four  | 
special  commissioners,  named  by  the 
plaintiff,  commanding  them  to  attach 
the  defendant  wheresoever  he  may  be  | 
found  within  the  state,  as  n rebel  and 
contemner  of  the  law,  so  as  to  have  ! 
him  in  chancery  on  a certain  day 
therein  named.  This  writ  may  be 
issued  after  an  attachment  with  procla- 
mation, and  a return  of  non  cat  invert* 
tus.  Blake’s  Ch.  l‘r.102  ; Newl.  Ch. 
Pr.  14. 

Commission  of  lunacy,  is  a writ 
issued  out  of  chancery  directed  to  a 
proper  officer  to  inquire  whether  a 
person  named  is  a lunatic  or  not. 

Commission  merchant.  One  em- 
ployed to  sell  goods  for  another  on 
commission;  a factor.  He  is  some- 
times called  a consignee,  (q.  v.)  and 
the  goods  ho  receives  ure  a consign- 
ment. 

COMMISSIONER,  #«v\  One  who 
has  a lawful  commission  to  execute  a 
public  office ; hut  in  a more  restricted  | 
sense  it  is  one  who  is  authorised  to  | 
execute  a particular  duty,  as,  commis- 
sioner of  the  revenue,  canal  commis- 
sioner; the  term  when  used  in  this 
latter  sense?  is  not  applied,  for  example, 
to  a judge.  There  are  commissioners, 
too,  who  have  no  regular  commis-  | 
sions,  and  derive  their  authority  from 
the  elections  held  by  the  people.  ; 
County  commissioners,  in  Pennsylva- 
nia, are  officers  of  the  latter  kind. 

Commissioner  of  patents.  The 
name  of  an  officer  of  the  Uoitt'd  States, 
whose  duties  are  detailed  in  the  act  to 


are  officers  ap pointed  by  some  courts 
to  take  recognizances  of  bail  in  civil 
cases. 

Commissioners  of  sewf.rs,  Eng. 
latVy  are  officers  whose  duty  it  is  to 
repair  sea  banks  and  walls,  survey 
rivers,  public  steams,  ditches,  &c. 

Commissions,  in  contracts , practice , 
are  an  allowance  of  compensation  to 
an  agent,  factor,  executor,  tmstec  or 
other  jMM’son  who  manages  the  affairs 
of  others,  for  his  services  in  perform- 
ing the  same. 

2.  — The  right  of  agents,  factors  or 
other  contractors  to  a commission, 
may  cither  be  the  subject  of  a special 
contract,  or  rest  upon  the  quantum 
meruit.  9 C.  & P.  559;  38  E.  C.  L. 
R.  227  ; 3 Smith’s  R.  440 ; 7 C.  & P. 
584 ; 32  E.  C.  L.  R.  041  ; Sugd. 
Vend.  Index,  tit.  Auctioneer. 

3.  — This  compensation  is  usually 
the  allowance  of  a certain  per  centage 
upon  the  actual  amount  or  value  of  the 
business  done.  When  there  is  a usage 
of  trade  at  the  particular  place,  or  in 
the  particular  business  iu  which  the 
agent  is  engaged,  the  umount  of  com- 
missions allowed  to  auctioneers,  brokers 
and  factors,  is  regulated  by  such 
usage.  3 Chit.  Com.  Law,  221  ; 
Smith  on  Merc.  Law,  54 ; Story,  Ag. 
§ 320;  3 Camp.  R.  412;  4 Camp.  R. 
90  ; 2 Stark.  R.  225,  294. 

4.  — The  commission  of  an  agent  is 
either  ordinary  or  del  credere , (q.  v.) 
The  latter  is  an  increase  of  the  ordinary 
commission,  in  consideration  of  the 
responsibility  which  the  ageut  under- 
takes, by  making  himself  answerable 
for  the  solvency  of  those  with  whom 
he  contracts.  Livcrm.  Agency,  3,  ct 
scq. ; Pulev,  Agency,  88,  et  seq. 

5.  — In  Pennsylvania  the  amount  of 
commissions  allowed  to  executors  and 

I trustees  is  generally  fixed  at  live  j>cr 
centum  on  the  sum  received  and  paid 
out,  hut  this  is  varied  according  to  cir- 
cumstances. 9 S.  & R.  209.  223 ; 
4 Whart.  98;  1 Serg.  & Rawle, 
241.  In  England  no  commissions  arc 


promote  the  useful  arts,  &c.,  which 
will  be  found  under  tlu?  urticle  PalcfU. 
Commissioners  of  hail,  in  practice , 


allowed  to  executors  or  trustees.  1 
Vern.  R.  310,  n.  and  the  cases  there 
cited  ; 4 Yes.  72,  n. 
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COM  M1TMENT,  criminal  law , 
practice.  The  warrant  or  order  by 
which  a court  or  magistrate  directs  a 
ministerial  officer  to  take  a person  to 
prison.  The  commitment  is  either  for 
further  hearing,  (q.  v.)  or  it  is  final. 

2.  — The  formal  requisites  of  the 
commitment  are,  1st,  that  it  be  in 
writing  under  hand  and  seal,  and  show 
the  authority  of  the  magistrate,  and 
the  time  and  place  of  making  it.  3 
Mar.  At  McHon.  113;  Charlt.  280;  3 
Crunch,  II.  448;  see  Harp.  R.  313, 
w here  it  is  said  a seal  is  not  indispen- 
sable. 

3.  — 2d.  It  must  be  mode  in  the 
name  of  the  United  States,  or  of  the 
commonwealth,  or  people,  ns  required 
by  the  constitution  of  the  United  States 
or  of  the  several  states. 

4.  — 3d.  It  should  be  directed  to  the 
kecjter  of  the  prison,  and  not  generally 
to  carry  the  party  to  prison.  2 Str. 
934 ; 1 Ld.  Raym.  424. 

5.  — 1th.  The  prisoner  should  be 
described  by  his  name  and  surname, 
or  the  name  he  gives  as  his. 

6.  — 5th.  The  commitment  ought  to 
state  that  the  party  has  been  charged 
on  oath.  3 Crunch,  R.  148.  But  sec 
2 Virg.  Cas.  504 ; 2 Bail.  R.  290. 

7.  — 0th.  The  particular  species  of 
crime  charged  against  the  prisoner 
should  be  mentioned  with  convenient 
certainty.  3 Crunch,  R.  448;  11  St. 
Tr.  304.  318;  Hawk.  B.  2,  c.  10,  s. 
10;  1 Chit.  Cr.  Law,  110. 

8.  — 7th.  The  commitment  should 
point  out  the  place  of  imprisonment, 
and  not  merely  direct  that  the  party  l)e 
taken  to  prison.  2 Str.  934 ; 1 Ld. 
Ray.  424. 

9.  — 8th.  In  a final  commitment,  the 
authority  to  the  keeper  of  the  prison 
should  be  to  keep  the  prisoner  4<  until 
he  shall  Ixj  discharged  by  due  course 
of  law,”  when  the  offence  is  not 
bailable ; when  it  is  bailable  the  gaoler 
should  be  directed  to  keep  the  prisoner 
in  his  “ said  custody  for  want  of  sure- 
ties, or  until  he  shall  be  discharged  by 
due  course  of  law.”  When  the  com- 
mitment is  not  final,  it  is  usual  to 
commit  the  prisoner  “ for  further  hear- 


ing.” The  commitment  is  also  called 
a mittimus,  (q.  v.) 

10. — The  act  of  sending  a person 
to  prison  charged  with  the  commission 
of  a crime  by  virtue  of  such  a w arrant 
is  also  called  a commitment.  Vide 
generally,  4 Vin.  Ab.  670;  Bac.  Ab. 
h.  t. ; 4 Crunch.  R.  129;  4 Dali.  R. 
412;  1 Ashm.  R.  248;  1 Cowen,  R. 
144;  3 Conn.  R.  502;  Wright,  R. 
691  ; 2 Virg.  Cas.  276;  Hardin,  R. 
249;  4 Mass.  R.  497;  14  John.  R. 
371  ; 2 Virg.  Cas.  594;  1 Tyler,  R. 
444 ; U.  S.  Dig.  h.  t. 

COMMITTEE,  practice.  When  a 
person  has  been  found  non  compos, 
the  law  requires  that  a guardian  should 
be  appointed  to  take  care  of  his  person 
and  estate ; this  guardian  is  culled  the 
committee. 

2.  — It  is  usual  to  select  the  com- 
mittee from  the  next  of  kin,  Shelf,  on 
Lun.  137 ; and  in  case  of  the  lunacy 
of  the  husband  or  wife,  the  one  who  is 
sound  is  entitled,  unless  under  very 
s|)ccinl  circumstances,  to  be  the  com- 
mittee of  the  other,  lb.  140.  This  is 
the  committee!  of  the  person.  For 
committee'  of  the  estate  the  heir  at  law 
is  most  fuvoured  ; relations  are  pre- 
ferred to  strangers,  but  the  hitter  may 
be  appoint(3d.  Ib.  144. 

3.  — It  is  the  duty  of  the  committee 
of  the  jx'rson  to  take  care  of  the  lunatic  ; 
and  the  committee  of  t)»e  estate  is  bound 
to  administer  the  estate  faithfully,  and 
to  account  for  his  administration.  He 
cannot  in  general  make  oontracts  in 
relation  to  the  estate  of  the  lunatic,  or 
bind  it  without  a special  order  of  the 
court  or  authority  that  appointed  him. 
Ib.  179. 

Committee,  legislation.  One  or 
more  members  of  a legislative  body  to 
whom  is  specially  referred  some  mat- 
ter before  that  body,  in  order  that  they 
may  investigate  and  examine  into  it 
and  report  to  those  who  delegated  this 
authority  to  them. 

COMM  ITTITU  R PIECE,  Eng. 
late , an  instrument  in  w riting  or  parch- 
ment, which  charges  a person  already 
in  prison,  in  execution  at  the  suit  of 
the  person  w ho  arrested  him. 
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COMMOTION,  civil  law.  This 
term  is  used  to  signify  the  act  by  which 
goods  are  mixed  together. 

2.  — The  matters  which  are  mixed 
are  dry  or  liquid.  In  the  commixtion 
of  the  former,  the  matter  retains  its 
substance  and  individuality ; in  the  lat- 
ter the  substances  no  longer  remain 
distinct.  The  commixtion  of  liquids  is 
called  confusion,  (q.  v.)  and  that  of 
the  solids  is  a mixture.  Le$  Elem.  du 
Dr.  Rom.  § 370,  371  ; Story,  Bailm. 
§ 40. 

3.  — The  distinction  between  con- 
f us  i/m  and  commixtion.  is,  that  in  tlic 
first  it  is  impossible  to  effect  a separa- 
tion, and  in  the  second  such  separation 
of  the  mingled  substances  may  be 
made. 

COMMODATE,  contracts , a term 
used  in  the  Scotch  law,  which  is 
synonymous  to  the  Latin  commodatum, 
or  loan  for  use.  Ersk.  Inst.  B.  3, 1. 1, 

L20 ; 1 Bell’s  Com.  225 ; Ersk.  Pr. 
nvs  of  Scotl.  B.  8,  t.  1,  § 9. 

2. — Judge  Story  regrets  this  term 
has  not  been  adopted  and  naturalized 
as  mandate  has  been  from  mandatum. 
Story,  Com.  § 221.  Ayliffe,  in  his 
Pandects,  has  gone  further  and  terms 
the  bailor  the  commodant  and  the  bailee 
the  commorlatory,  thus  avoiding  those 
circumlocutions,  which,  in  the  common 
phraseology  of  our  law,  have  become 
almost  indispensable.  Ayl.  Pond.  B. 
4,  t.  Iff,  p.  517.  Browne,  in  his  Civil 
Law,  vol.  1,  352,  calls  the  property 
loaned  “ commodated  property.”  See 
Bor rou  cr ; Loan  for  use ; Lender . 

COMMODATUM,  is  a contract  by 
which  one  of  the  parties  binds  himself 
to  return  to  the  other  certain  personal 
chattels  which  the  latter  delivers  to 
him,  to  be  used  by  him,  without  re- 
ward; loan  for  use.  Vide  Loan  for 
use. 

COMMON, or  right  of  common  in  the 
English  laic , is  an  incorporeal  heredi- 
tament which  consists  in  a profit  which 
n man  has  in  the  lands  of  another.  12 
S.  & R.  32;  10  Wend.  R 647;  11 
John.  R.  498. 

2. — Common  is  of  four  sorts;  of 
pasture,  piscary,  turbary  and  estovers. 


Finch’s  Law,  157  ; Co.  Litt.  122;  2 
Inst.  86;  2 Bl.  Com.  32. 

3.  — 1 . Common  of  pasture  is  a right 
of  feeding  one’s  beast’s  on  another’s 
land,  and  is  cither  appendant,  appur- 
tenant or  in  gross. 

4.  — Common  appendant  is  of  com- 
mon right,  and  it  may  be  claimed  in 
pleading  as  appendant  without  laying  a 
prescription.  Hargr.  note  to  2 Inst. 
122,  a,  note. 

5.  — Rights  of  common  appurtenant 
to  the  claimant’s  land  are  altogether 
independent  of  the  tenure,  and  do  not 
arise  from  any  absolute  necessity ; but 
may  be  annexed  to  lands  in  other  lord- 
ships,  or  extended  to  other  beasts,  be- 
sides such  as  are  generally  commonable. 

6.  — Common  in  gross,  or  at  large,  is 
such  as  is  neither  appendant  nor  appur- 
tenant to  land,  but  is  annexed  to  a man’s 
person.  All  these  species  of  pasturable 
common,  may  be  and  usually  arc 
limited  ns  to  number  and  time ; but 
them  are  also  commons  without  stint, 
and  which  last  all  the  year.  2 Bl. 
Com.  34. 

7.  — 2.  Common  of  piscary  is  a liberty 
of  fishing  in  another  man’s  water,  lb. 
Sec  Fishery. 

8.  — 3.  Common  of  turbary  is  a liberty 
of  digging  turf  in  another  man’s  ground. 
II.. 

9.  — 4.  Common  of  estovers  is  a 
liberty  of  taking  necessary  wood  for 
the  use  or  furniture  of  a house  or  farm 
from  another  man’s  estate,  lb. ; 10 
Wend.  K.  689.  See 

10.  — The  right  of  common  is  little 
known  in  the  United  States,  yet  there 
nrc  some  regulations  to  l>o  found  in  re- 
lation to  this  subject.  The  constitution 
of  Illinois  provides  for  the  continuance 
of  certain  commons  in  that  state. 
( ' KDSt  art.  8,  8.  8. 

11.  — All  unappropriated  lands  on  the 
Chesapeake  Bay,  on  the  shore  of  the 
sea,  or  of  any  river  or  creek,  and  the 
bed  of  any  river  or  creek,  in  the  eastern 
parts  of  the  commonwealth,  ungranted 
and  used  ns  common,  it  is  declared  by 
statute  in  Virginia,  shall  remain  so,  and 
not  be  subject  to  grant.  1 Virg.  Rev. 
C.  142. 
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12. — In  most  of  the  cities  and  towns 
in  the  United  States,  there  arc  consider- 
able tracts  of  land  appropriated  to  pub- 
lic use.  These  commons  were  gener- 
ally laid  out  with  the  cities  or  towns 
where  they  arc  foimd,  either  by  the 
original  proprietors  or  by  the  early  in- 
habitants. Vide  2 Pick.  Rep.  475;  12 
S.  & R.  32;  2 Dane’s  Ab.  610;  14 
Mass.  R.  410;  6 Verm.  355. 

See,  in  general,  Vin.  Abr.  Common  ; 
Bac.  Abr.  Common ; Com.  Dig.  Com- 
mon ; Stark.  Ev.  part  4,  p.  383 ; Cruise 
on  Real  Property,  h.  t. ; Mote.  & Perk. 
Dig.  Common,  and  Common  lands  and 
General  fields. 

Common  appendant,  Eng.  hue,  is 
a right  attached  to  arable  land,  and  is 
an  incident  of  tenure,  and  supj>osed  to 
have  originated  in  the  lord  or  owner  of 
a manor  or  waste,  in  consideration  of 
certain  rents  or  services,  or  other  value, 
granting  out  to  a freeholder,  or  copy- 
holder,  plough  land,  and  at  the  samo 
time  either  expressly  or  by  implication, 
and  as  of  common  right  and  necessity 
common  appendant  over  his  other 
wastes  and  commons.  Co.  Litt.  122 
a ; Willis,  222. 

Common  appurtenant,  Eng.  law, 
is  a right  granted  by  deed,  made  by  a 
jjerson  who  has  waste  or  other  land,  to 
another  person,  owner  of  other  land,  to 
have  his  cattle,  or  a particular  descrip- 
tion of  cattle,  levant  and  couchant  upon 
the  land,  at  certain  seasons  of  the  year, 
or  at  all  times  of  the  year.  An  uninter- 
rupted usage  for  twenty  years,  is  evi- 
dence of  a grant.  15  East,  116. 

Common  hail,  is  the  formal  entry 
of  fictitious  sureties  in  the  proper  office 
of  the  court,  which  is  called  filing  com- 
mon bail  to  the  action.  Sec  Bail. 

Common  bar,  7 ^leading,  is  a plea  to 
compel  the  plaintiff  to  assign  the  cer- 
tain place  where  the  trespass  has  been 
committed.  Steph.  PI.  256  ; it  is  some- 
times called  a blank  bar,  (q.  v.) 

Common  iienck,  bancus  communis. 
The  court  of  common  picas  was  an- 
ciently called  common  bench , because 
the  pleas  and  controversies  there  de- 
termined were  between  common  per- 
sons. 


Common  carrier,  contracts , is  one 
who  undertakes  for  hire  or  reward  to 
transport  the  goods  of  such  as  choose 
to  employ  him,  from  place  to  place.  1 
Pick.  50,  53  ; 1 Salk.  249,  250 ; Story, 
Bailment,  § 495. 

2.  — Common  carriers  arc  generally 
of  two  descriptions,  namely,  carriers 
by  land  and  carriers  by  water.  Ol  the 
former  description  are  the  proprietors 
of  stage  coaches,  and  stage  wagons, 
which  ply  between  ditlerent  places, 
and  carry  goods  for  hire ; and  truck- 
men, teamsters,  cart  men,  and  porters, 
w ho  undertake  to  carry  goods  for  hire, 
as  11  common  employment,  from  one 
part  of  a town  or  city  to  another,  are 
also  considered  as  common  carriers. 
Carriers  by  water  arc  the  masters  and 
owners  of  ships  and  steam-boats  en- 
gaged in  the  transportation  of  goods  for 
persons  generally,  for  hire ; and  lighter- 
men, hoymen,  barge-ownors,  ferrymen, 
canal  boatmen,  and  others  employed  in 
like  manner,  are  so  considered. 

3.  — By  the  common  law,  a common 
carrier  is  generally  liable  for  all  losses 
which  may  occur  to  proj»erty  entrusted 
to  his  charge  in  the  course  of  business, 
unless  he  can  prove  the  loss  happened 
in  consequence  of  the  act  of  God,  or  of 
the  enemies  of  the  United  States,  or  by 
the  act  of  the  owner  of  the  property. 
8 S.  & R.  533;  6 John.  R.  100;  11 
John.  R.  107;  4 N.  II.  Rep.  304; 
Harp.  R.  469;  Peck.  R.  270;  7 Yerg. 
R.  340;  3 Munf.  R.  289;  1 Conn.  R. 
487  ; 1 Dev.  & Bat.  273 ; 2 Bail.  Rep. 
157. 

4.  — It  has  been  attempted  to  relax 
the  rigour  of  the  common  law  in  rela- 
tion to  carriers  by  water,  0 Cowen, 

I 266 ; but  that  case  seems  to  lie  nt 
variance  with  other  decisions,  2 Kent, 
Com.  471,  472;  10  Johns.  1;  11 
! Johns.  107. 

5.  — In  respect  to  carriers  by  land, 
the  rule  of  the  common  law  seems 
every  where  admitted  in  its  full  rigour 
in  the  states  governed  by  the  jurispru- 
dence of  the  common  law.  Louisiana, 

! follows  the  doctrine  of  the  civil  law  in 
her  code.  Proprietors  of  stage  coaches 
| or  wagons  whose  employment  is  solely 
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to  carry  passengers,  as  hackney  coach- 
men, are  not  (lccmedcommoD  carriers ; 
but  if  the  proprietors  of  such  vehicles 
for  passengers,  also  carry  goods  for 
hire,  they  are,  in  respect  of  such  goods, 
to  be  deemed  common  carriers.  Bac. 
Ab.  Carriers,  A;  2 Show.  Hep.  128; 

1 Salk.  282  ; Corn.  llep.  25  ; 1 Pick. 
50.  The  like  reasoning  applies  to 
packet  ships  and  steam-boats,  which 
ply  between  different  ports,  and  arc 
accustomed  to  carry  merchandise  ns 
well  as  passengers.  2 Watts,  U.  443 ; 

5 Day’s  Rep.  415;  1 Conn.  R.  54;  4 
Grcenl.  It.  411  ; 5 Yerg.  It.  427  ; 4 
liar.  & J.  291;  2 Verm.  R.  92;  2 
Binn.  Rep.  74;  1 Bay,  Rep.  99;  10 
John.  R.  1 ; 11  Pick.  It.  41  ; 3 Stew. 

6 Port.  135  ; 4 Stew.  & Port.  382;  3 
Misso.  R.  204  ; 2 Nott  6c  M.  88.  But 
see  0 Cowcn,  R.  266.  The  rule  which 
makes  a common  carrier  responsible 
for  losses  of  goods,  does  not  extend  to 
the  carriage  of  intelligent  beings;  n 
carrier  of  slaves,  is,  therefore,  answer- 
able only  for  want  of  care  and  skill. 

2 Pet.  S.  C.  R.  150;  4 M‘Cord,  R. 
223 ; 4 Port.  It.  238. 

6. — A common  carrier  of  goods  is 
in  all  cases  entitled  to  demand  the  price 
of  carriage  before  lie  receives  the  goods, 
and,  if  not  paid,  he  may  refose  to  take 
charge  of  them  ; if,  however,  he  take 
charge  of  them  without  the  hire  k ing 
paid,  he  may  nflerwards  recover  it. — 
The  compensation  which  becomes  due 
for  the  carriage  of  goods  by  sen,  is 
commonly  called  freight  (q.  v.) ; and 
sec  also  Abb.  on  Sh.  part  8,c.  7.  The 
carrier  is  also  entitled  to  a lien  on  the 
goods  for  his  him,  which,  however,  he 
may  waive,  but  if  once  waived,  the 
right  cannot  bo  resumed.  2 Kent, 
Com.  497.  The  consignor  or  shipper 
is  commonly  bound  to  the  carrier  lor 
the  hire  or  freight  of  goods,  1 T.  R. 
059.  But  whenever  the  consignee  en- 
gages to  pay  it,  he  also  may  become 
responsible.  It  is  usual  iu  bills  of  lad- 
ing to  state,  that  the  goods  are  to  be 
delivered  to  the  consignee  or  to  his  as- 
signs he  or  they  paying  freight,  in 
which  case  the  consignee  and  his  as- 
signs by  accepting  the  goods  by  impli- 


cation become  bound  to  pay  the  freight, 
and  the  fact  that  the  consignor  is  also 
liable  to  pay  it,  will  not  in  such  ense 
make  any  difference.  Abbott  on  Sh. 
part  3,  c.  7,  § 4. 

7.  — What  is  said  above  relates  to 
common  carriers  of  goods.  The  da- 
tic's,  liabilities,  and  rights  of  carriers  of 
passengers  are  now  to  be  considered. 
These  are  divided  into  carriers  of  pas- 
sengers on  land,  and  carriers  of  pas- 
sengers on  water. 

8.  — First,  of  carriers  of  pnssengers 
on  land.  The  duties  of  such  carriers 
are,  1st,  those  which  arise  on  the  com- 
mencement of  the  journey ; that  is,  1. 
To  carry  passengers  whenever  they 
offer  themselves  and  are  ready  to  pay 
for  their  transportation.  They  have  no 
more  right  to  refuse  a passenger  if 
they  have  sufficient  room  and  accom- 
modation, than  an  innkeeper  has  a 
guest.  3 Brod.  & Bing.  54  ; 9 Price’s 
R.  408 ; 6 Moore,  R.  141  ; 2 Chit.  R. 
1 ; 4 Hsp.  R.460;  1 Bell’s  Com.  462; 
Story,  Bailrn.  § 591 . 

9.  — 2.  To  provide  coaches  reasona- 
bly strong  and  sufficient  for  the  jour- 
ney, with  suitable  horses,  trappings 
and  equipments. 

10.  — 3.  To  provide  careful  drivers 
of  reasonable  skill  and  good  habits  for 
the  journey ; and  to  employ  horses 
which  arc  steady  nnd  not  vicious,  or 
likely  to  endanger  the  safety  of  tho 
passengers. 

11.  — 4.  Not  to  overload  the  coach 
either  with  passengers  or  luggage. 

12.  — 5.  To  receive  nnd  take  care  of 
the  usual  luggage  allowed  to  every 
passenger  on  the  journey.  6 Hill,  N. 
Y.  Rep.  586. 

13.  — 2dly.  Their  duties  on  the  pro- 
gress of  the  journey.  1.  To  stop  at 
tlic  usual  places,  nnd  allow  the  usunl 
intervals  for  the  refreshment  of  the 
passengers.  5 Petcrsd.  Ab.  Carriers, 
p.  48,  note. 

14.  — 2.  To  use  all  the  ordinary  pre- 
cautions for  the  safety  of  passengers  on 
the  road. 

15.  — Billy.  Their  duties  on  the  ter- 
mination of  the  journey.  1 . To  carry 
the  passengers  to  the  end  of  the  journey. 
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16.  — 2.  To  put  them  down  at  the  1 
usual  place  of  stopping,  unless  there 
has  been  a special  contract  to  the  con- 
trary, and  then  to  put  them  down  at 
the  place  agreed  upon.  1 Esp.  R.  27. 

17.  — The  liabilities  of  such  carriers. 
They  are  bound  to  use  extraordinary 
cure  and  diligence  to  carry  safely  those 
whom  they  take  in  their  coaches.  2 
Esp.  R.  533  ; 2 Camp.  R.  79;  Peake’s 
R.  80.  Rut,  not  being  insurers,  they 
are  not  responsible  for  accidents  when 
all  reasonable  skill  and  diligence  have 
been  used. 

1 8.  — The  rights  of  such  carriers  are : 

1,  to  demand  and  receive  their  fare  at 
the  time  the  passenger  takes  his  seat. 

2.  They  have  a lien  on  the  baggage  of 
the  passenger  for  his  fare  or  passage 
money,  but  not  on  the  person  of  the 
passenger,  nor  the  clothes  he  has  on. 
Abb.  on  Sh.  part  8,  c.  3,  § 1 1 ; 2 
Campb.  R.  631. 

19.  — Second,  Carriers  of  passengers 
by  water.  By  the  act  of  Congress  of  2d 
March,  1819,  3 Story’s  Laws  U.  S. 
1722,  it  is  enacted,  1,  that  no  master 
of  a vessel  bound  to  or  from  the  U uited 
States  shall  tukc  more  than  two  pas- 
sengers for  every  five  tons  of  the  ship’s 
custom-house  measurement ; 2,  that 
the  quantity  of  water  and  provisions, 
which  shall  be  taken  on  board  and  se- 
cured under  deck,  by  every  ship  bound 
from  the  United  States  to  any  port  on 
the  continent  of  Europe,  shall  be  sixty 
gallons  of  water,  one  hundred  {Kiunds 
of  salted  provisions,  one  gallon  of  vin- 
egar, and  one  hundred  pounds  of  whole- 
some ship  bread,  for  each  passenger, 
besides  the  stores  of  the  crew.  The 
tonnage  here  mentioned,  is  the  mea- 
surement of  the  custom  house  ; and  in 
estimating  the  number  of  passengers  in 
a vessel,  no  deduction  is  to  lie  made 
for  children  or  persons  not  paying,  but 
the  crew  is  not  to  be  included.  Gilp. 
R.  331. 

20.  — The  act  of  Congress  of  Febru- 
ary 22,  1847,  section  1,  provides: — 

“ That  if  the  master  of  any  vessel, 
owned  in  whole  or  in  part  by  a citizen 
of  the  United  States  of  America,  or  by 
a citizen  of  any  foreign  country,  shall  | 


i take  on  board  such  vessel,  at  any  fo- 
1 reign  port  or  place,  a greater  number 
1 of  passengers  than  in  the  following 
1 proportion  to  the  space  occupied  by 
them  and  appropriated  for  their  use, 
and  unoccupied  by  stores  or  other 
goods,  not  being  the  personal  luggage 
of  such  passengers,  that  is  to  say,  on 
the  lower  deck  or  platform  one  passen- 
ger for  every  fourteen  clear  sujier- 
ficial  feet  of  deck,  if  such  vessel  is 
not  to  pass  within  the  tropics  during 
such  voyage ; but  if  such  vessel  is  to 
pass  within  the  tropics  during  such 
voyage,  then  one  passenger  for  every 
twenty  such  clear  superficial  feet  of 
deck,  and  on  the  orlop  deck  (if  any) 
one  passenger  lor  every  thirty  such 
superficial  feet  in  all  cases,  with  intent 
to  bring  such  passengers  to  the  United 
States  of  America,  and  shall  leave  such 
port  or  pluce  with  the  same,  and  bring 
the  same,  or  any  number  thereof,  with- 
in the  jurisdiction  of  the  United  States 
aforesaid,  or  if  any  such  master  of  a 
vessel  shall  take  on  board  of  his  vessel 
at  any  port  or  place  within  the  juris- 
diction of  the  United  States  aforesaid, 
any  greater  number  of  passengers  than 
the  proportions  aforesaid  admit,  with 
intent  to  carry  the  same  to  any  foreign 
port  or  place,  every  such  master  shall 
be  deemed  guilty  of  a misdemeanor, 
and,  upon  conviction  thereof  before  any 
circuit  or  district  court  of  the  United 
States  aforesaid,  shall,  for  each  passen- 
ger taken  on  board  ljcyond  the  above 
proportions,  be  fined  in  the  sum  of  fifty 
dollars,  and  may  ulso  be  imprisoned 
for  any  term  not  exceeding  one  year  : 
Provided , That  this  act  shall  not  be 
construed  to  permit  any  ship  or  vessel 
to  carry  more  than  two  passengers  to 
five  tons  of  such  ship  or  vessel. 

21.  Children  under  one  year  of  age 
not  to  be  computed  in  counting  the  pas- 
sengers, and  those  over  one  year  and 
under  eight,  am  to  be  counted  ns  two 
children  for  one  passenger.  Sect.  4. 
But  this  section  is  repealed  so  far  as 
authorizes  shippers  to  estimate  two 
children  of  eight  years  of  age  and  un- 
der as  one  {mssenger,  by  the  act  of 
March  2,  1847,  s.  2. 
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22.  — In  New  York,  statutory  regu- 
lations have  been  made  in  relation  to 
their  canal  navigation.  Vide  6 Cow- 
en’s  11.  698.  As  to  the  conduct  of  car- 
rier vessels  on  the  ocean,  vide  Story, 
Bailm.  § 607  ct  scq. ; Marsh.  Ins.  B. 
1,  c.  12,  s.  2.  And  sec  generally,  1 
Vin.  Al>.  219;  Bac.  Ab.  h.  t. ; 1 Com. 
Dig.  423  ; Petcrsd.  Ab.  h.  t. ; Dane’s 
Ab.  Index,  h.  t. ; 2 Kent,  Com.  464  ; 
16  East,  247,  note. 

23.  — In  Louisiana  carriers  and  wa- 
termen are  subject,  with  respect  to  the 
safe-keeping  and  preservation  of  the 
things  entrusted  to  them,  to  the  same 
obligations  and  duties,  which  are  im- 
posed on  tavern  keepers,  Civ.  Code, 
art.  2722,  that  is,  they  are  responsible 
for  the  eflects  which  are  brought  though 
they  were  not  delivered  into  their  per- 
sonal care,  provided,  however,  they 
were  delivered  to  a servant  or  person 
in  their  employment,  art.  29^7  ; they 
are  responsible  if  any  of  the  effects  be 
stolen  or  damaged,  either  by  their  ser- 
vants or  agents,  or  even  by  strangers, 
art.  2938 ; but  they  are  not  responsible 
for  what  is  stolen  by  force  of  arms  or 
with  exterior  breaking  open  of  doors, 
or  by  any  other  extraordinary  violence, 
art.  2939. 

For  the  authorities  on  the  subject  of 
common  carriers  in  the  civil  law,  the 
reader  is  referred  to  Dig.  4,  9,  1 to  7 ; 
Poth.  Pand.  lib.  4,  t.  9 ; Donmt,  liv.  1, 
t.  16,  s.  1 and  2;  Pard.  art.  537  to 
555 ; Code  Civil,  art.  1782,  1786, 
1952  ; Moreau  & Carlton,  Partidas  5, 
t.  8,  1.  26  ; Krsk.  Inst.  B.  2,  t.  1,  §28  ; 
1 Bell’s  Com.  405;  Abb.  on  Sh.  part 
3,  c.  3,  § 3,  note  (I);  1 Voct,ad  Pand. 
lib.  4,  t.  9 ; Mcrl.  Uep.  mots  Voiture, 
Voiturier  ; Diet,  de  Police,  Voiture. 

Common  counts,  are  certain  general 
counts,  not  founded  on  any  special 
contract,  which  are  introduced  in  a de- 
claration, for  the  purpose  of  preventing 
a defeat  of  a just  right  by  the  acciden- 
tal variance  of  the  evidence.  These 
arc  in  an  action  of  assumpsit,  counts 
founded  on  express  or  implied  promises 
to  pay  money  in  consideration  of  a pre- 
cedent debt,  and  are  of  four  descrip- 
tions: 1.  The  indebtedness  assumpsit; 

Vol.  i. — 35 


2.  The  quantum  meruit ; 3.  The  quan- 
tum valebant ; and,  4.  The  account 
stated. 

Common  highway.  By  this  term  is 
meant  a road  to  1x3  used  by  the  com- 
munity at  large  for  any  purpose  of 
transit  or  traffic.  Hamm.  N.  P.  239. 
See  Highway. 

Common  ixtkxt,  construction.  The 
natural  sense  given  to  words. 

2. — It  is  a rule  that  when  words  arc 
used  which  will  bear  a natural  sense 
and  an  artificial  one,  or  one  to  be  made 
out  by  argument  and  inference,  the 
natural  sense  shall  prevail  ; it  is  simply 
a rule  of  construction  and  not  of  addi- 
tion ; common  intent  cannot  add  to  a 
sentence  words  which  have  been  omit- 
ted. 2 II.  Black.  530.  In  pleading, 
certainty  is  required,  but  certainty  to  a 
common  intent  is  sufficient,  that  is, 
what  upon  a reasonable  construction 
may  be  called  certain,  without  recur- 
ring to  possible  facts.  Co.  Litt.  203,  a ; 
Dougl.  163.  See  Certainty. 

Common  law,  is  that  which  derives 
its  force  and  authority  from  the  univer- 
sal consent  and  immemorial  practice 
of  the  people.  Sec  Lawy  Common. 

Common,  tenants  in.  Tenants  in 
common  are  such  as  hold  an  estate, 
real  or  personal,  by  several  distinct 
titles,  hut  by  a unity  of  possession. 
Vide  Tenant  in  common ; Estate  in 
common . 

Common  plf.as.  The  name  of  a 
court  having  jurisdiction  generally  of 
civil  actions.  For  a historical  account 
of  the  origin  of  this  court  in  Englaud, 
see  Booto’s  Suit  at  law,  1 to  10.  Vide 
Common  Bench. 

Common  recovery,  is  a judgment 
recovered  in  a fictitious  suit,  brought 
against  the  tenant  of  the  freehold,  in 
consequence  of  a default  mode  by  the 
person  who  is  last  vouched  to  warranty 
in  the  suit.  A common  recovery  is  u 
kind  of  conveyance.  Vide  Recovery. 

Common  scold,  cr  'nn.  law , commu- 
nis rLcatrir,  is  u woman  who  in  con- 
sequence of  her  scolding,  is  a public 
nuisance  to  the  neighbourhood. 

2. — Such  a woman  may  be  indicted, 
and  on  conviction  punished.  At  com- 
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mon  law,  the  punishment  was  by  being 
placed  in  a certain  engine  of  correction 
called  the  trcbucket  or  cucking  stool. 

3. — This  barbarous  punishment  has 
been  abolished  in  Pennsylvania,  where 
the  offence  may  be  punished  by  fine 
and  imprisonment.  1*2  Serg.  Ac  Rawle, 
2*20  ; vide  1 Russ,  on  Cr.  302  ; Hawk. 
B.  *2,  o.  26,  s.  50 ; 1 T.  R.  756  ; 4 
Rogers’s  Rec.  90 ; Roscoe  on  Cr.  Ev. 
665. 

Contoit  sense,  mcd.jur.  When  a 
person  possesses  those  perceptions,  as- 
sociations and  judgments  in  relation  to 
persons  and  things  which  agree  with 
those  of  the  generality  of  mankind,  he 
is  said  to  possess  common  sense;  and, 
on  the  contrary,  when  a particular  in- 
dividual differs  from  all  others  in  these 
respects,  he  is  said  not  to  have  com- 
mon sense-,  or  not  to  be  in  his  senses. 
1 Chit.  Med.  Jur.  334. 

Common  traverse.  This  kind  of 
traverse  differs  from  those  called  tech- 
nical traverses  principally  in  this, 
that  it  is  preceded  by  no  inducement 
general  or  special ; it  is  taken  without 
an  absque  hoc,  or  any  similar  words, 
and  is  simply  a direct  denial  of. the 
adverse  allegations,  in  common  lan- 
guage, and  always  concludes  to  the 
country.  It  can  be  used  properly  only 
when  an  inducement  is  not  requisite ; 
that  is,  when  the  party  traversing  has 
no  need  to  allege  any  new  matter.  1 
Saund.  103  b,  n.  1. 

2. — This  traverse  derives  its  name, 
it  is  presumed,  from  the  fact  that  com- 
mon language  is  used,  and  that  it  is 
more  informal  than  other  traverses. 

COMMONALTY,  Eng.  law.  'Phis 
word  signifies,  1st,  the  common  people 
of  England,  ns  contradistinguished 
from  the  king  and  the  nobles;  2d,  the 
body  of  a society,  ns  the  masters, 
wardens,  and  commonalty  of  such  a 
society. 

COMMONER,  is  one  who  is  entitled 
with  others  to  the  use  of  a common. 

COMMONS,  Eng.  law.  Those  sub- 
jects of  the  English  nation  who  arc  not 
noblemen.  They  are  represented  in 
parliament  in  the  house  of  commons. 
COM  MON  W EALTI  I,  government , 


is  that  form  of  government  in  which  the 
administration  of  public  affairs  is  open, 
or  common  to  all  persons,  without  any 
special  regard  to  rank  or  property,  as 
distinguished  from  monarchy  or  aris- 
tocracy. A republic.  The  United 
States  of  Americu  are  so  many  com- 
monwealths. 

COMMORANCY,  persons,  an  abid- 
ing dwelling,  or  continuing  as  an  inha- 
bitant in  any  place.  It  consists  pro- 
perly in  sleeping  usually  in  one  place. 

COMMORANT.  One  residing  or 
inhabiting  a particular  place.  Barnes, 
162. 

COMMORIENTES.  This  latin 
word  signifies  those  who  die  at  the 
same  time,  as,  for  example,  a ship- 
wreck. 

2. — When  several  persons  die  by 
the  same  accident,  and  there  is  no  evi- 
dence as  to  who  survived,  the  pre- 
sumption of  law  is  they  all  died  at  the 
same  time.  2 Phillim.  R.  261 ; Eearnc 
on  Rem.  iv. ; 5 B.  A:  Adol.  91  ; Cro. 
Eliz.  503;  Bac.  Ah.  Execution,  D;  lt 
Mer.  R.  308.  See  Death;  Survivor. 

GOMMl  NICATION, contracts.  In- 
formation ; consultation ; conference. 

2. — In  order  to  make  a contract,  it 
is  essential  there  should  be  an  agree- 
ment; a bare  communication  or  con- 
ference will  not,  therefore,  amount  to 
a contract ; nor  can  evidence  of  such 
communication  be  received  in  order  to 
take  from,  contradict,  or  alter  a written 
agreement.  1 Dali.  426;  4 Dali.  340; 
3 Serg.  A:  Rawle,  609.  Vide  Pour- 
parler; Wharton’s  Dig.  Evid.  R. 

COMMUNINGS,  Scotch  late.  This 
term  is  used  to  express  the  negotiations 
which  have  taken  place  before  making 
a contract,  in  relation  to  such  proposed 
contract;  the  same  ns  pourparler , 
(<!•  v0 

2. — It  is  n general  rule  that  such 
coinmunings  or  conversations,  and  the 
propositions  then  made,  are  no  part  of 
the  contract;  for  no  parol  evidence 
will  lx-  allowed  to  be  given  to  contra- 
dict, alter,  or  vary  a written  instrument. 
1 Serg.  & R.  464 ; Id.  27  ; Add.  R. 
361 ; 2 Dali.  R.  17*2;  1 Binn.  616 ; 1 
Yeates,  R.  140;  12  John.  R.  77;  20 
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John.  R.  49  ; 3 Conn.  R.  9 ; 11  Mass. 

R.  30;  13  Mass.  R.  443;  1 Bibb's  R. 
271 ; 4 Bibb's  R.  473 ; 3 Marsh,  j 
(Kty.)  R.  333;  BuiiIk  175;  1 M.  & 

S.  21 ; 1 Esp.  C.  53  ; 3 Cainpb.  R. 
57. 

COMMUNITY.  This  word  has  sc- 
vend  meanings;  when  used  in  common 
parlance  it  signifies  the  body  of  the 
people,  as  such  acts  cannot  bo  tolerated  | 
in  a moral  community. 

2.  — In  the  civil  law,  by  community 
is  understood  corporations,  or  bodies  ! 
politic.  Dig.  8,  4. 

3.  — In  the  French  law,  which  has 
been  adopted  in  this  respect  in  Louisi- 
ana, Civ.  Code,  art.  2371,  community 
is  a species  of  partnership,  which  a 
man  and  woman  contract  when  they 
are  lawfully  married  to  each  other.  It 
consists  of  the  profits  of  all  the  etrects 
of  which  the  husband  has  the  adminis- 
tration aud  enjoyment,  either  of  right 
or  in  fact ; of  the  produce  of  the  reci- 
procal industry  and  labour  of  both 
husband  and  wife,  and  of  the  estates 
which  they  may  acquire  during  the 
marriage,  cither  by  donations  made 
jointly  to  them,  or  by  purchase,  or  in 
any  other  similar  way,  even  although 
the  purchase  be  made  in  the  name  of 
one  of  the  two,  and  not  of  both ; be- 
cause in  that  case  the  period  of  time  J 
when  the  purchase  is  made  is  alone 
attended  to,  and  not  the  person  who  I 
made  the  purchase.  10  L.  R.  110; 
Id.  172,  181  ; 1 N.  S.  325;  4 N.  S. 
212.  The  debts  contracted  during  the 
marriage  enter  into  the  community,  1 
and  must  be  acquitted  out  the  common 
fund ; but  not  the  debts  contracted  be- 
fore the  marriage. 

4.  — The  community  is  either,  first,  i 
conventional,  or  that  which  is  formed 
by  an  express  agreement  in  the  con- 
tract of  marriage  itself;  by  this  con-  j 
tract  the  legal  community  may  be  mo- 
dified, as  to  the  proportions  which  each 
shall  take,  or  as  to  the  things  which 
shall  compose  it,  Civ.  Code  of  L.  art. 
2393 ; second,  legal,  which  takes  plucc 
when  the  parties  make  no  agreement 
on  this  subject  in  the  contract  of  mar- 
riage; when  it  is  regulated  by  the  law 


of  the  domicil  they  had  at  the  time  of 
marriage. 

5.  — 'Die  effects  which  compose  the 
community  of  gains,  are  divided  into 
two  equal  portions  between  the  heirs, 
at  the  dissolution  of  the  marriage.  Civ. 
Code  of  L.  art.  2375.  See  Both.  h. 
t.;  Toull.  h.  t.;  Civ.  Code  of  Lo.  tit. 
6,  c.  2,  s.  4. 

6.  — In  another  sense,  community  is 
the  right  which  all  men  have,  accord- 
ing to  the  laws  of  nature,  to  use  all 
things.  YVolff,  Inst.  § 186. 

COMMUTATION,  punishments , is 
the  change  of  a punishment  to  which  a 
person  hns  been  condemned  for  a less 
rigorous  one.  This  can  be  granted 
only  by  the  executive  authority  in 
which  the  pardoning  power  resides. 

COM  M UTATI V E CONTR  ACT, 
civil  law , is  one  in  which  the  contract- 
ing parties  give  and  receive  an  equiva- 
lent for  what  they  give ; the  contract 
of  sale  is  of  one  kind,  the  stiller  gives 
the  thing  sold,  and  receives  the  price, 
which  is  the  equivalent  ; the  buyer 
gives  the  price  and  receives  the  thing 
sold  which  is  the  equivalent. 

2. — These  contracts  are  usually  dis- 
tributed into  four  classes,  namely  ; Do 
ut  dcs,  Facio  ut  facias,  Facio  ut  des, 
Do  ut  facias.  Both.  Obi.  n.  13.  Sec 
Civ.  Code  of  Lo.  art.  1761. 

COMMUTATIVE  JUSTICE,  is  that 
virtue  whose  object  is,  to  render  to 
every  one  what  belongs  to  him,  as 
nearly  as  may  be,  or  that  which 
governs  contracts. 

2. — The  word  commutative  is  de- 
rived from  comnuUarc , which  signified 
to  exchange.  Lepage,  El.  du  Dr.  ch. 
1,  art  3,  § 3.  See  Justice . 

TO  COMMUTE,  to  substitute  one 
punishment  in  the  place  of  another. 
For  example,  if  a man  be  sentenced  to 
1x2  hung,  the  executive  may,  in  some 
instances,  commute  his  punishment  to 
that  of  imprisonment. 

COMB  ACT,  contracts ; in  its  more 
general  sense,  it  signifies  an  agreement; 
in  its  strictest  sense,  it  inerts  a con- 
tract between  parties,  which  creates 
obligations  and  rights  capable  of  lining 
enforced,  and  contemplated  as  such  be- 
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tween  the  parties,  in  their  distinct  and 
independent  characters.  Story,  Const. 
B.  3,  c.  3 ; Ruthcrf.  Inst.  B.  2,  c.  6, 
§t. 

2. — The  constitution  of  the  United 
States  declares  that  “ no  state  shall, 
without  the  consent  of  Congress,  enter 
into  agreement  or  compact  with  another 
state,  or  with  a foreign  power.”  Sec 
11  Pet.  1 ; 8 Wheat.  1 ; Bald.  R.  60; 
11  Pet.  185. 

COM  PANION,  dam.  rcl.  The  wife. 
By  25  Edw.  3,  st.  5,  c.  2,  § 1 , it  is 
declared  to  be  high  treason  in  any  ono 
who  “ doth  compass  or  imagine  the 
death  of  our  lord  the  king,  our  lady 
his  companion ,”  &c.  See  2 Inst.  8, 
0;  1 II.  II.  P.  C.  124. 

COM  PA  N ION  S,  French  law.  This 
is  a general  term  comprehending  all 
persons  who  compose  the  crew  of  a 
ship  or  vessel.  Poth.  Mar.  Contr.  n. 
163. 

COMPANY.  An  association  of  a 
number  of  individuals  for  the  purpose 
of  carrying  on  some  legitimate  business. 

2.  — This  term  is  not  synonymous 
with  partnership,  though  every  such 
unincorporated  company  is  a partner- 
ship. 

3.  — Usage  has  reserved  this  term  to 
associations  whose  members  are  in 
greater  number,  their  capital  more  con- 
siderable, and  their  enterprises  greater, 
cither  on  account  of  their  risk  or  im- 


portance. 

4.  — When  these  companies  are  au- 
thorised by  the  government,  they  are 
known  by  the  name  of  corporations, 
('!•  % ) 

5.  — Sometimes  the  word  is  used  to 


represent  those  members  of  a partner- 
ship whose  names  do  not  appear  in  the 
name  of  the  firm;  as,  A B vV  Compa- 
ny. Vide  12  ToulL  n.  07  ; Mortimer 
on  Commerce,  128.  Vide  Club;  Cor - 
poration ; Firm;  Parties  to  actions; 
Partnership. 

COMPARISON  OF  HANDWRI- 
TING, evidence . It  is  a general  rule 
that  comparison  of  hands  is  not  admis- 
sible. But  to  this  there  nre  some  ex- 
ceptions ; in  some  instances  when  the 
antiquity  of  the  writing  makes  it  im- 


possible for  any  living  witness  to  swear 
that  he  ever  saw  the  party  write,  com- 
parison of  handwriting,  with  documents 
known  to  be  in  his  handw  riting,  has 
been  admitted.  7 East,  R.  262 ; B. 
N.  P.  236 ; Anthon’s  N.  P.  9*,  n. ; 8 
Price,  653;  II  Mass.  R.  809;  2 
Green  I.  R.  33;’  2 Johns.  Cns.  211  ; 1 
Esp.  351 ; 1 Root,  307  ; Swill’s  Ev. 
20;  1 Whart.  Dig.  245;  5 Binn.  R. 
340 ; Addison’s  R.  33 ; 2 M‘Cord, 
518  ; 1 Tyler,  R.  4 ; 6 Whart.  R.  284. 
Vide  Diploma. 

TO  COMPASS.  To  imagine;  to 
contrive. 

2. — In  England,  to  compass  the 
death  of  the  king  is  high  treason. 
Bract.  I.  3,  c.  2 ; Britt,  c.  8 ; Mirror, 
c.  1,  s.  4. 

COMPATIBILITY.  In  speaking  of 
public  offices,  it  is  meant  by  this  term 
to  convey  the  idea  that  two  of  them 
may  be  held  by  the  same  person  at  the 
same  time,  ft  is  the  reverse  of  in- 
compatibility, (q.  v.) 

COMPENSATE  CRIMINIS.  The 
compensation  or  sct-olf  of  one  crime 
against  another ; fbr  example,  in  ques- 
tions of  divorce,  w'hcre  one  party 
claims  the  divorce  on  the  ground  of 
adultery  of  his  or  her  companion,  the 
latter  may  show  that  the  complainant 
has  been  guilty  of  the  same  offence, 
and  having  himself  violated  the  con- 
tract, he  cannot  complain  of  its  viola- 
tion on  the  other  side.  This  principle 
is  incorporated  in  the  codes  of  most 
civilized  nations.  1 Ought.  Ord.  j**r 
tit.  214;  1 1 bigg.  Consist.  R.  144;  1 
Ilngg.  Eccl.  R.  714;  2 Paige,  108;  2 
Dev.  & Bait.  64.  See  Condonation. 

COMPENSATION,  chancery  prac - 
tier,  is  the  performance  of  that  which 
a court  of  chancery  orders  to  be  done 
on  relieving  a party  who  has  broken  a 
condition,  which  is  to  place  the  oppo- 
site party  in  no  worse  situation  than  if 
the  condition  had  not  been  broken. 

2. — Courts  of  equity  will  not  relievo 
from  the  consequences  of  a broken 
condition  unless  compensation  can  be 
made  to  the  opposite  party.  Fonb.  c. 
6,  s.  5,  n.  (k.) ; Newl.  Contr.  251  ct 
soq. 
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Compensation,  contracts , a reward 
for  services  rendered. 

Compensation,  contracts , the 
civil  late.  When  two  persons  arc 
equally  indebted  to  each  other,  there 
takes  place  a compensation  between 
them,  which  extinguishes  both  debts. 

2.  — Compensation  takes  place,  of 
course,  by  the  mere  operation  of  law, 
even  unknown  to  the  debtors ; the  two 
debts  arc  reciprocally  extinguished,  as 
soon  as  they  exist  simultaneously,  to 
the  amount  of  their  respective  sums. 
Compensation  takes  place  only  between 
two  debts,  having  equally  for  their  ob- 
ject a sum  of  money,  or  a certain 
quantity  of  consumable  things  of  one 
and  the  same  kind,  and  which  are 
equally  liquidated  and  demandable. 
Compensation  takes  place,  whatever  be 
the  cause  of  cither  of  the  debts,  except 
in  case,  1st,  of  n demand  of  restitution 
of  a thing  of  which  the  owner  has 
liccn  unjustly  deprived  ; 2dly,  of  a de- 
mand of  restitution  of  a deposit  and  a 
loan  for  use;  3dly,  of  a debt  which 
has  for  its  cause,  of  aliments  declared 
not  liable  to  seizure.  Civil  Code  of 
Louis.  2203  to  2208.  Compensation 
is  of  three  kinds:  1,  legal  or  by  ope- 
ration of  law  ; 2,  compensation  by  w ay 
of  exception ; and,  3,  by  re-conven- 
tion. 8 L.  R.  158 ; Dig.  lib.  10,  t.  2 ; 
Code,  lib.  4,  t.  31  ; Inst.  lib.  4,  t.  0,  s. 
30 ; Poth.  Obi.  partie  Seine,  ch.  4emo, 
n.  023 ; Burge  on  Sur.  Book  2,  c.  0,  p. 
181. 

3.  — Compensation  very  nearly  re- 
sembles the  set-otr  (q.  v.)  of  the  com- 
mon law.  The  principal  difference  is 
this,  that  a set-oir,  to  have  any  effect, 
must  lie  pleaded,  whereas  compensa- 
tion is  effectual  without  any  such  plea, 
onlv  the  balance  is  a debt. 

Compensation,  crim.  laic;  eccl. 
law . Componsatio  criminum,  or  re- 
crimination, (q.  v.) 

2. — In  cases  of  suits  for  divorce  on 
the  ground  of  adultery,  a compensation 
of  the  crime  hinders  its  being  granted ; 
that  is,  if  the  defendant  proves  that  the 
party  has  also  committed  adultery,  the 
defendant  is  absolved  as  to  the  matters 
charged  in  the  libel  of  the  plaintiff. 


Ought,  tit.  214,  pi.  1 ; Clarke’s  Prax. 
tit.  115;  Shelf,  on  Mar.  & Div.  439; 
l Hagg.  Cons.  R.  148.  See  Condo - 
nation  ; Divorce. 

Compensation,  remedies , is  the  da- 
mages recovered  for  an  injury,  or  the 
violation  of  a contract  . See  Damages. 

COMPERU1T  AD  DIEM,  pleading. 
He  appeared  at  the  day.  This  is  the 
name  of  a plea  in  bar  to  an  action  of 
debt  on  a bail-bond.  For  forms  of  this 
plea,  vide  5 Wentw.  470;  Lil.  Entr. 
114;  2 Chit.  PI.  527. 

2. — When  the  issue  is  joined  on  this 
plea,  the  trial  is  by  the  record.  Vide 
1 Taunt.  23 ; Tidd,  239.  And  see, 
generally,  Com.  Dig.  Pleader,  2 W 31 ; 
7 B.  & C.  478. 

COMPETENCY,  evidence , is  the 
legal  ability  of  a witness  to  be  heard 
on  the  trial  of  a cause.  This  term  is 
also  applied  to  written  or  other  evi- 
dence which  may  be  legally  given  on 
such  trial,  as,  depositions,  letters,  ac- 
count-books, and  the  like. 

2.  — Prima  facie  every  person  offered 
is  a competent  witness,  and  must  be 
received,  unless  his  incompetency  (q. 
v.)  appears.  9 State  Tr.  052. 

3.  — Then?  is  a difference  betw’ccn 
competency  and  credibility.  A witness 
may  be  competent,  and,  on  examina- 
tion, his  story  may  be  so  contradictory 
and  improlmhlo  that  he  may  not  be  be- 
lieved; on  the  contrary  he  may  be  in- 
competent, for  example,  on  account  of 
interest,  and  be  perfectly  credible  if  he 
were  examined. 

4.  — The  court  arc  the  sole  judges  of 
the  competency  of  a witness,  and  may, 
for  the  purpose;  of  deciding  whether  the 
witness  is  or  is  not  competent,  ascer- 
tain all  the  facts  necessary  to  form  u 
judgment.  Vide  8 Watts,  R.  227,  and 
articles  Credibility;  Incomjfctency ; 
Interest ; Witness. 

COMPETENT  WITNESS,  is  one 
who  is  legally  qualified  to  lx?  heard  to 
testify  in  a cause.  In  Kentucky,  Mi- 
chigan, and  Missouri,  a will  must  bo 
attested,  for  the  purpose  of  passing 
lands,  by  competent  witnesses;  but  if 
wholly  written  by  the  testator,  in  Ken- 
tucky, it  need  not  be  so  attested.  Seo 
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Attesting  witness  ; Credible  witness  ; 
Disinterested  witness ; llesjyectable  wit- 
ness; and  Witness. 

COMPETITORS.  Persons  who 
compote  or  aspire  to  the  same  office, 
rank  or  employment.  Ferric  re,  Diet, 
de  Dr.  h.  t. 

COMPILATION,  a literary  produc- 
tion, composed  of  the  works  of  others, 
and  arranged  in  some  methodical  man- 
ner. 

2. — When  a compilation  requires  in 
its  execution  discernment,  taste,  learn- 
ing, and  intellectual  labour,  it  is  an  ob- 
ject of  copyright;  as,  for  example, 
Bacon’s  Abridgment.  Curt,  on  Copyr. 
186. 

COMPLAINANT.  One  who  makes 
a complaint ; a plaintiff  in  a suit  in 
chancery  is  so  called. 

COMPLAINT,  trim,  law,  is  the  al- 
legation made  to  a proj>cr  officer,  that 
some  person,  whether  known  or  un- 
known, has  been  guilty  of  a designated 
offence,  with  an  oiler  to  prove  the  fuct, 
and  a request  that  the  offender  may  be 
punished. 

2. — To  have  a legal  effect,  the  com- 
plaint must  be  supported  by  such  evi- 
dence as  shows  that  an  act  which  con- 
stitutes mi  offence  has  been  committed, 
and  renders  it  certain  or  probable  that 
it  was  committed  by  some  person 
named  or  described  in  the  complaint. 

COMPOS  MENTIS,  of  sound  mind. 
These  words  are  seldom  used ; they 
are  the  op|>osite  to  the  words  non  com- 
])0S  mentis,  (q.  v.) 

COMPOSITE  STATE.  A name 
sometimes  given  to  sovereign  states 
permanently  united  together  by  a fede- 
ral compact,  with  a supreme  federal 
government.  According  to  this  defini- 
tion, the  United  States  of  America  are 
a comjKisitc  state. 

COMPOSITION,  contracts . An 

agreement,  made  upon  a sufficient  con- 
sideration, between  a debtor  and  credi- 
tor, by  which  the  creditor  accepts  part 
of  the  debt  due  to  him  in  satisfaction  of 
the  whole.  Montagu  on  Compos.  1 ; 
3 Co.  118;  Co.  Litt.  212,  b;  4 Mod. 
88 ; 1 Sir.  426 ; 2 T.  R.  24,  26 ; 2 
Chit.  R.  541,  504 ; 5 D.  & R.  56 ; 3 


B.  Ac  C.  242;  1 R.  Ac  M.  138;  1 B. 
Ac  A.  103,  440;  3 Moore’s  R.  11 ; 6 
T.  R.  263  ; 1 D.  Ac  R.  493  ; 2 Campb. 
R.283;  2 M.  Ac  S.  120;  1 N.  R.  124; 
Ilarr.  Dig.  Deed  VIII. 

2. — In  England,  compositions  were 
formerly  allowed  for  crimes  -and  mis- 
demeanors, even  for  murder.  But 
these  compositions  are  no  longer  al- 
lowed, and  even  a qui  tarn  action  can- 
not be  luwfully  compounded.  Bac. 
Ab.  Actions  qui  tarn,  G.  Sec  2 John. 
405;  0 John.  251  ; 10  John.  118;  11 
John.  474  ; 6 N.  H.  Rep.  200. 

Composition  of  matter.  In  de- 
scribing the  subjects  of  patents,  the  act 
of  Congress  of  July  4,  1836,  sect.  6, 
uses  the  words  “ comj)osUion  of  mat- 
ter these  words  are  usually  applied 
to  mixtures  and  chemical  com|K>sitions, 
and  in  these  cases  it  is  enough  that  the 
compound  is  new.  Both  the  composi- 
tion and  the  mode  of  com|K>unding 
rnay  be  considered  to  be  included  in 
the  invention,  when  the  comj>ouud  is 
new. 

COMPOUND  INTEREST,  is  in- 
terest allowed  upon  interest;  for  ex- 
ample, when  a sum  of  money  due  for 
interest,  is  added  to  the  principal, 
and  then  bears  interest.  This  is  not, 
in  general,  allowed.  See  Interest  for 
money. 

COMPOUNDER,  in  Louisiana. 
He  who  makes  a composition.  An 
amicable  compounder  is  one  who  has 
undertaken  by  the  agreement  of  the 
parties  to  compound  or  settle  diflcrences 
between  them.  Code  of  Pract.  of  Lo. 
art.  411. 

COMPOUNDING  A FELONY, 
crimes , is  the  act  of  a party  immedi- 
ately aggrieved,  who  agrees  with  a 
thief  or  other  felon,  that  he  will  not 
prosecute  him  on  condition  that  he  re- 
turn to  him  the  goods  stolen,  or  who 
takes  a reward  not  to  prosecute.  This 
is  an  offence  punishable  by  lino  and 
imprisonment.  The  mere  retaking  by 
the  owner  of  stolen  goods,  is  no  of- 
fence unless  the  offender  is  not  to  be 
prosecuted.  Hale,  P.  C.  546 ; 1 Chit. 
Cr.  Law,  4. 

COMPROMISE,  contracts,  is  an 
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agreement  between  two  or  more  per- 
sons, who,  to  avoid  a lawsuit,  amicably 
settle  their  differences,  on  such  terms 
as  they  can  agree  upon ; vide  Com. 
Dig.  App.  tit.  Compromise. 

2.  — The  compromise  must  be  of 
something  uncertain ; for  if  the  debt 
be  certain  and  undisputed,  a payment 
of  a part  will  not,  of  itself,  discharge 
the  whole. 

3.  — It  must  be  made  by  a person 
having  a right  and  capacity  to  enter 
into  the  contract.  The  compromise 
may  be  by  parol,  or  in  writing,  and 
the  writing  may  be  under  seal  or  not : 
though  as  a general  rule  a partner 
cannot  bind  his  co-partner  by  deed, 
unless  expressly  authorized,  yet,  it 
would  seem  that  a compromise  with 
the  principal  is  an  act  which  one 
partner  may  do  in  behalf  of  his  co- 
partners, and  that  it  would  conclude 
the  firm.  2 Swanst.  539. 

4.  — The  compromise  puts  an  end  to 
the  suit,  if  it  be  proceeding,  and  bars 
any  suit  which  may  afterwards  be  in- 
stituted. It  has  the  effect  of  m judi- 
cata. 

6. — In  the  civil  law,  a compromise 
is -an  agreement  between  two  or  more 
persons,  who,  wishing  to  settle  their 
disputes,  refer  the  matter  in  contro- 
versy to  arbitrators,  who  arc  so  called 
Ijccausc  those  who  choose  them  give 
them  full  powers  to  arbitrate  and  de- 
cide what  shall  appear  just  and  rea- 
sonable, to  put  an  end  to  the  differences 
of  which  they  arc  made  the  judges. 

1 Do  mat,  Lois  Civ.  liv.  1,  t.  14;  vide 
Submission;  Ch.  Pr.  Index,  h.  t. 

COM PROMISS  AR  l US,  civil  law. 
A name  sometimes  given  to  an  arbi- 
trator ; because  the  parties  to  the  sub- 
mission usually  agree  to  fulfil  his 
award  as  a compromise. 

COMl*TROLLERS,  arc  officers  who 
bear  this  name,  in  the  treasury  depart- 
ment of  the  United  States. 

2. — There  arc  two  comptrollers.  If 
is  the  duty  of  the  first  to  examine  all 
accounts  settled  by  the  first  and  fifth 
auditors,  and  certify  the  balances  arising 
thereon  to  the  register ; to  countersign 
all  warrants  drawn  by  the  secretary  i 


of  the  treasury,  other  than  those  drawn 
on  the  requisitions  of  the  secretaries  of 
the  war  and  navy  departments,  which 
shall  be  warranted  by  law  ; to  report 
to  the  secretary  the  official  forms  to  be 
issued  in  the  different  offices  for  col- 
lecting the  public  revenues,  and  the 
manner  and  form  of  stating  the  ac- 
! counts  of  the  several  persons  employed 
, therein ; and  to  superintend  the  pre- 
servation of  the  public  accounts,  sub- 
ject to  his  revision ; and  to  provide  for 
the  payment  of  all  moneys  which  may 
be  collected.  Act  of  March  3,  1817, 
sect.  8;  Act  of  Sept.  2,  1789,  s.  2; 
Act  of  March  7,  1822. 

3.  — To  superintend  the  recovery  of 
all  debts  due  to  the  United  States ; to 
direct  suits  and  legal  proceeding,  and 
to  take  such  measures  as  may  be  au- 
thorized by  the  laws,  to  enforce  prompt 
payment  of  all  such  debts.  Act  of 
March  3,  1817,  sect.  10;  Acts  of 
Sept.  2,  1789,  s.  2 ; to  lay  before 
Congress  annually,  during  the  first 
week  of  their  session,  a list  of  such 
officers  as  shall  have  failed  in  that 
year,  to  mnke  the  settlement  required 
by  law;  and  a statement  of  the  ac- 
counts in  the  treasury,  war,  and  navy 
departments,  which  may  have  remained 
more  than  three  years  unsettled,  or  on 
which  balances  appear  to  have  been 
due  more  than  three  years  prior  to  tho 
thirteenth  day  of  September,  then  last 
past ; together  with  a statement  of  tho 
causes  which  have  prevented  a settle- 
ment of  the  accounts,  or  tho  recovery 
of  the  balances  duo  to  tho  United 
States.  Act  of  March  3, 1809,  sect.  2. 

4.  — Resides  these,  this  officer  is  re- 
quired to  perform  minor  duties,  which 
tho  plan  of  this  work  forbids  to  lx? 
enumerated  here. 

5.  — His  salary  is  three  thousand 
five  hundred  dollars  per  annum.  Act 
of  Feb.  20,  1804,  s.  1. 

0. — Tho  duties  of  tho  second  comp- 
troller are  to  examine  all  accounts 
settled  by  the  second,  third  and  fourth 
auditors,  and  certify  the  balances 
arising  thereon  to  tho  secretary  of  the 
department  in  which  the  expenditure 
has  been  incurred ; to  countersign  all 
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the  warrants  draw  n by  the  secretary 
of  the  treasury  upon  the  requisition  of 
the  secretaries  of  the  war  and  navy 
departments,  which  shall  be  warranted 
by  law  ; to  report  to  the  said  secre- 
taries the  official  forms  to  be  issued  in 
tlie  different  offices  for  disbursing  pub- 
lic money  in  those  departments,  and 
the  manner  and  form  of  keeping  and 
stating  the  accounts  of  the  persons 
employed  therein,  and  to  superintend 
the  preservation  of  public  accounts 
subject  to  his  revision.  Ilis  salary  is 
three  thousand  dollars  per  annum. 
Act  of  March  8,  1817,  s.  0 and  15; 
Act  of  May  7,  1822. 

COMPULSION.  The  forcible  in- 
ducement to  an  act. 

2.  — Compulsion  may  be  lawful  or 
unlawful.  1 . When  a man  is  compelled 
by  law  ful  authority  to  do  that  which 
he  ought  to  do,  that  compulsion  does 
not  alleet  the  validity  of  the  act;  as 
for  example,  when  a court  of  compe- 
tent jurisdiction  compels  a party  to 
execute  a deed,  under  the  pain  of  at- 
tachment for  contempt,  the  granter 
cannot  object  to  it  on  the  ground  of 
compulsion.  2.  Hut  if  the  court  com- 
pelled a party  to  do  an  act  forbidden 
by  law,  or  not  having  jurisdiction  over 
the  parties  or  the  subject-matter,  the 
act  done  by  such  compulsion  would  be 
void.  Bowy.  Mod.  C.  L.  305. 

3.  — Compulsion  is  never  presumed. 
Coercion , (q.  v.) 

COM PU RGATOR . Formerly  when 
a person  was  accused  of  a crime,  or 
sued  in  a civil  action,  he  might  purge 
himself  upon  oath  of  the  accusation 
made  against  him,  whenever  the  proof 
was  not  the  most  clear  and  positive ; 
and  if  upon  his  oath  ho  declared  him- 
self innocent,  he  was  absolved. 

2. — This  usage,  so  eminently  calcu- 
lated to  create  fraud,  and  encourage 
purjury  by  impunity,  was  soon  found 
to  he  dangerous  to  the  public  safety. 
To  remove  this  evil  the  laws  were 
changed,  by  requiring  that  the  oath 
should  be  administered  with  the  great- 
est solemnity ; hut  the  form  was  soon 
disregarded,  for  the  mind  became  easily 
familiarized  to  those  ceremonies  winch 


at  first  imposed  on  the  imagination, 
and  those  who  cared  not  to  violate  the 
truth  did  not  hesitate  to  treat  the  form 
with  contempt;  in  order  to  give  a 
greater  weight  to  the  oath  of  the  ac- 
cused, the  law  was  again  altered  so  as 
to  require  that  the  accused  should  ap- 
pear before  the  judge  with  a certain 
number  of  his  neighbours,  relations  or 
friends;  who  should  swear  that  they 
believed  that  the  accused  had  sworn 
truly-  This  new  species  of  witnesses 
were  called  compurgators. 

3.  — The  number  of  compurgators 
varied  according  to  the  nature  of  the 
charge  and  other  circumstances.  En- 
cyclopedic, h.  t.  Vide  Du  Cange, Gloss, 
voc.  Juramcntum;  Spel man’s  Gloss,  voc. 
Assarth  ; Mori.  Rep  mot  Conjurntcurs. 

4.  — By  the  English  law,  when  a 
party  was  sued  in  debt  or  simple  con- 
tract, detinue,  and  jHjrlmps  some  other 

I forms  of  action,  the  defendant  might 
wage  his  law,  by  producing  eleven 
compurgators  who  would  swear  they 
believed  him  on  his  oath,  by  which  he 
discharged  himself  from  the  action  in 
certain  cases.  Vide  3 Bl.  Com.  341- 
348  ; Barr,  on  the  Stat.  344. 

COMPUTATION,  counting,  calcu- 
lation. It  is  a reckoning  or  ascertain- 
ing the  number  of  any  thing. 

2.  — it  is  used  in  the  common  law 
for  the  true  and  indifferent  account  and 
construction  of  time.  Time  is  com- 
puted in  two  ways ; first,  naturally, 
countin#  years,  days  and  hours ; and, 
secondly,  civilly,  that  is,  that  when  the 
last  part  of  the  time  lias  once  com- 
menced, it  is  considered  as  accom- 
plished. Snvig.  Dr.  Rom.  6 162 ; Sec 
Infant ; Fraction.  For  the  compu- 
tation of  a year,  sco  Com.  Dig.  Ann ; 
of  a month,  Com,  Dig.  Temps  A ; 1 
John.  Cos.  100;  15  John.  R.  120;  2 
Mass.  170,  n. ; 4 Mass.  460;  4 DaJl. 
144;  3 S.  & R.  160;  of  a day,  vide 
Day ; and  3 Burr.  1434;  11  Mass. 
204 ; 2 Browne,  18 ; Dig.  3,  4,  5 ; 
Salk.  625;  3 Wife.  274. 

3.  — It  is  a general  rule  that  w hen 
au  act  is  to  be  done  within  a certain 
time,  one  day  is  to  he  taken  inclusively, 

i and  one  exclusively.  Vide  Loffi,  276 ; 
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Dougl.  463  ; 2 Chit.  Pr.  09 ; 3 I«l. 
108,  9 ; 3 T.  R.  023  ; 2 Campb.  R. 
294;  4 Man.  and  Rvl.  300,  n.  (6);  5 
Bingh.  R.  339;  S.  C.  15,  E.  C.  L.  R. 
402;  3 East,  R.  407;  Hob.  139;  4 
Moore,  R.  405;  liar.  Dig.  Time,  com- 
putation of;  3 T.  R.  023;  5 T.  R. 
283;  2 Marsh.  R.  41 ; 22  E.  C.  L.  R. 
270;  13  E.  C.  L.  R.  238;  24  E.  C. 
L.  R.  53;  4 Wash.  C.  C.  R.  232;  1 
Mason,  176;  1 Pet.  60;  4 Pet.  349; 
9 Cranch,  104  ; 9 Wheat.  581.  Vide 
Day  ; Hour  ; Month  ; Year. 

CONCEALMENT,  contracts,  is  the 
unlawful  suppression  of  any  fact  or 
circumstance,  by  one  of  the  parties  to 
a contract,  from  the  other,  and  which 
in  justice  ought  to  be  made  known.  2 
Cro.  Ch.  R.  420  ; 1 Foubl.  Eq.  B.  1, 
c.  3,  § 4,  note  (»);  1 Story,  Eq.  Jur. 
§ 207. 

2.  — Fraud  clearly  occurs  when  one 
person  substantially  misrepresents  or 
conceals  a material  fact  peculiarly 
within  his  own  knowledge,  in  conse- 
quence of  which  a delusion  exists ; or 
uses  a device  naturally  calculated  to 
lull  the  suspicions  of  a careful  man, 
and  induce  him  to  forego  inquiry  into 
a matter  upon  which  the  other  party 
has  information  although  such  informa- 
tion be  not  exclusively  within  his 
reach.  2 Bl.  Com.  451  ; 3 lb.  166; 
Sugd.  Vend.  1 to  10;  1 Com.  Contr. 
38 ; 3 B.  & C.  623  ; 5 D.  & R.  490  ; 
2 Wheat.  183;  11  lb.  59;  1 Pet.  Sup. 
C.  R.  15,  16.  The  party  is  not  bound 
however  to  disclose  patent  defects. 
Sugd.  Vend.  2. 

3.  — In  insurances,  where  fairness  is 
so  essential  to  the  contract,  a conceal- 
ment which  is  only  the  effect  of  acci- 
dent, negligence,  inadvertence,  or  mis- 
take, if  material,  is  equally  fatal  to  the 
contract  as  if  it  were  intentional  and 
fraudulent.  1 Bl.  R.  594 ; 3 Burr. 
1909.  The  insured  is  required  to*  dis- 
close all  the  circumstances  which  arc 
within  his  own  knowledge  only,  and 
which  increase  the  risk,  lie  is  not, 
however,  l>ound  to  disclose  • general 
circumstances  which  apply  to  all 
policies  of  a particular  description  ; 
notwithstanding  they  may  greatly  in- 
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crease  the  risk.  Under  this  rule  it  has 
been  decided  that  a policy  was  void, 
which  was  obtained  by  the  conceal- 
ment by  llje  assured  of  the  fact  that  he 
had  heard  that  a vessel  like  his  was 
taken.  2 P.  VVms.  170,  And  in  a 
case  where  the  assured  had  inlbrrna- 
tion  of  “ a violent  storm,”  about  eleven 
I hours  after  his  vessel  had  sailed,  and 
I had  stated  only  that  “ there  had  been 
blowing  weather  and  severe  storms  on 
the  coast  after  the  vessel  had  sailed,” 
but  without  any  reference  to  the 
particular  storm,  it  was  decided 
that  this  was  a concealment  which 
vitiated  the  policy.  2 Caines,  R.  57. 
Vide  1 Marsh.  Ins.  468;  Park,  Ins. 
276;  14  East,  R.  494;  1 John.  II. 
522;  2 Cowcn,  56;  1 Caines,  276; 
3 Wash.  C.  C.  Rep.  138;  2 Gallis. 
353;  12  John.  128. 

4. — Fraudulent  concealment  avoids 
the  contract.  See  generally,  Vcrpl.  oil 
Contr.  passim ; Marsh.  Ins.  B.  1,  c.  9; 
1 Bell’s  Com.  B.  2,  pt.  3,  c.  1,  s.  3,  § 
1 ; 1 M.  & S.  517  ; 2 Marsh.  R.  3 6. 

CONCESSI,  conveyancing ; this  is 
a Latin  word  signifying  I have  granted. 
It  was  frequently  used  when  deeds  and 
other  conveyances  were  written  in 
Latin  ; it  had  the  effect  of  creating  a 
covenant  in  law.  It  is  a word  of  a 
general  extent,  and  is  said  to  amount 
to  a grant,  feoffment,  lease,  release  and 
the  like.  2 Sound.  96  ; Co.  Litt.  301, 

I 392  ; Dane’s  Ah.  Index,  h.  t. ; 5 Whart. 
R.  278. 

CONCESSION.  A grant.  This 
word  is  frequently  used  in  this  sense 
when  applied  to  grants  made  by  tho 
I French  and  Spanish  governments  in 
Louisiana. 

CONCESSIMUS.  A Latin  word 
' which  signifies  wc  grant.  This  word 
creates  n covenant  in  law,  for  the 
breach  of  which  the  grantors  may  be 
jointly  sued.  Bnc.  Ah.  Covenant,  B. 
Sec  Bac.  Ab.  officers,  dec.  E. 

CONCILLIUM.  A day  allowed  tc 
a defendant  to  make  his  defence ; an 
imparlance.  4 Bl.  Com.  356,  n. ; 3 
T.  R.  530. 

Concillium  regis.  The  name  of 
a tribunal  which  existed  in  England 
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(luring  the  times  of  Edward,  the  first, 
and  Edward,  the  second ; composed 
of  the  judges  and  sages  of  the  law. 
To  them  were  referred  cases  of  great 
difficulty . Co.  Litt.  304. 

CONCLAVE.  An  assembly  of 
cardinals  for  the  purpose  of  electing  a 
pope  ; the  place  where  the  assembly 
is  held  is  also  called  a conclave,  it 
derives  this  name  from  the  fact  that 
all  the  windows  and  doors  are  locked, 
with  the  exception  of  a single  panel 
which  admits  a gloomy  light. 

CONCLUSION,  practice.  Making 
the  last  address  to  the  court  or  jury. 
The  party  on  whom  the  onus  probandi 
is  cast  has  the  conclusion. 

Conclusion,  remedies , an  estoppel ; 
a bar ; the  act  of  a man  by  which  he 
has  confessed  a matter  or  thing  which 
he  can  no  longer  deny  ; as,  for  example, 
the  sheriff  is  concluded  by  his  return 
to  a writ,  and  therefore,  if  upon  a 
capias  he  return  ccpi  corpus , he  cannot 
afterwards  show  that  lie  did  not  arrest 
the  defendant,  but  is  concluded  by  his 
return.  Vide  Plowd.  270,  b;  3 Tho. 
Co.  Litt.  000. 

Conclusion  to  the  country, plead- 
ing. The  tender  of  an  issue  to  lie  tried 
by  a party,  is  a formula  called  the 
conclusion  to  the  country . 

2.  — This  conclusion  is  in  the  follow- 
ing  words,  when  the  issue  is  tendered 
by  the  defendant ; “ And  of  this  the 
said  C D puts  himself  upon  the  country.” 
When  it  is  tendered  by  the  plaintiff, 
the  formula  is  as  follows  ; “ And  this 
the  said  A B prays  may  be  impiircd 
of  by  the  country.”  It  is  held,  how- 
ever, that  there  is  no  material  difference  | 
between  those  two  modes  of  expression, 
and  that,  tfjxmit  «•,  lie  substituted  for 
jx'lil  quart  inquiratory  or  vice  versa , 
the  mistake  is  unimportant.  10  Mod. 
160. 

3.  — When  there  is  an  affirmative  on 
one  side,  und  a negative  on  the  other, 
or  vice  vcrsay  the  conclusion  should  be 
to  the  country.  T.  Kavm.  98 ; Garth. 
87  ; 2 Saund.  189;  2 Burr.  1022 ; and 
so  it  is,  though  the  affirmative  and 
negative  be  not  in  express  words,  but 
only  tantamount  thereto.  Co.  Litt. 


126,  a;  Yelv.  137;  1 Saund.  103;  1 
Chit.  PI.  592  ; Com.  Dig.  Pleader,  E 
89. 

CONCLUSIVE  EVIDENCE,  is 
that  which  cannot  be  contradicted  by 
any  other  evidence ; for  example,  a 
record,  unless  impeached  for  fraud,  is 
conclusive  evidence  between  the  parties. 

( < >\<  ;Ll  si  M.  ink m.  law,  The 
form  of  an  acceptance  or  conclusion 
of  a treaty  ; as,  the  treaty  was  ratified 
purely  and  simply  by  a conclusum. 
It  is  the  name  of  a decree  of  the  Ger- 
manic diet,  or  of  the  nulic  council. 

CONCORD,  estates , conveyances , 
practice , is  an  agreement  or  supposed 
agreement  between  the  parties  in  levy- 
ing a fine  of  lands,  in  which  the  de- 
forciant (or  he  who  keeps  the  other  out 
of  possession,)  acknowledges  that  the 
lands  in  question,  arc  the  right  of  the 
complainant ; and  from  the  acknow- 
ledgment or  recognition  of  right  thus 
made,  the  party  who  levies  the  line  is 
called  the  cognisor,  and  the  person  to 
whom  it  is  levied,  the  cognisec.  2 
Bl.  Com.  350;  Cruise,  Dig.  tit.  35,  c. 
2,  s.  33 ; Com.  Dig.  Fine  (E  9.) 

CONCORDATE.  A convention,  a 
pact,  an  agreement.  The  term  is 
generally  confined  to  the  agreements 
made  between  independent  govern- 
ments ; and,  most  usually  applied,  to 
those  between  the  pope  and  some 

prison. 

CONCUBINAGE.  This  term  has 
two  different  significations  ; sometimes 
it  means  a species  of  marriage  which 
took  place  among  the  ancients,  and 
which  is  yet  in  use  in  some  countries. 
In  this  country  it  means  the  carnal 
connexion  between  a man  and  a womun 
unmarried.  Vide  1 Bro.  Civ.  Law, 
80;  Merl.  Rep.  h.  t.;  Dig.  32,  49,  4 ; 
Id.  7,  1,  1 ; Code,  5,  27,  12. 

'10  CONCUR.  In  Louisiana,  to 
concur  signifies,  to  claim  a part  of  the 
estate  of  an  insolvent  along  with  other 
claimants,  6 N.  S.  460 ; as  “ the  wife 
concurs  with  her  huslmnd’s  creditors, 
and  claims  a privilege  over  them.” 

f ONCURRHNCK,  French  taw.  It 
is  the  equality  of  rights,  or  privilege 
which  several  persons  have  over  the 
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same  thing  ; as,  for  example,  the  right 
which  two  judgment  creditors,  whose 
judgments  were  rendered  at  the  same 
time,  have  to  be  paid  out  of  the  pro- 
ceeds of  real  estate  bound  by  them. 
Diet,  do  Jur.  h.  t. 

CONCURRENT.  Running  togeth- 
er ; having  the  same  authority ; thus 
we  say  a concurrent  consideration 
occurs  in  the  case  of  mutual  promises  ; 
such  and  such  a court  have  concurrent 
jurisdiction  ; that  is,  each  has  the  same 
jurisdiction. 

CONCUSSION,  civ.  law , is  the  un- 
lawful forcing  of  another  by  threats  of 
violence  to  give  something  of  value. 
It  differs  from  robbery  in  this,  that  in 
robbery  the  tiling  is  taken  by  force, 
while  in  concussion  it  is  obtained  by 
threatened  violence.  Hein.  I1C9.  El.  § 
1071. 

CONDEDIT,  cccl.  law , is  the  name 
of  a plea,  entered  by  a party  to  a libel 
filed  in  the  ecclesiastical  court,  in 
which  it  is  pleaded  that  the  deceased 
made  the  will  which  is  the  subject  of 
the  suit,  and  that  he  was  of  sound 
mind.  2 Eng.  Heel.  Rep.  438 ; G 
Eng.  Eccl.  Rep.  431. 

CON  DELEGATES.  Advocates  who 
have  been  appointed  judges  of  the 
high  court  of  delegates  are  so  culled. 
Shelf,  on  Lun.  310. 

CONDEMNATION,  mar.  law , is 
the  sentence  of  a court  of  competent 
jurisdiction  that  a ship  or  vessel  taken 
as  a prize  on  the  high  seas,  was  liable 
to  capture,  and  was  properly  and 
legally  captured. 

2. — By  the  general  practice  of  the 
law  of  nations,  n sentence  of  condem- 
nation is,  at  present,  generally  deemed 
necessary  in  order  to  divest  the  title 
of  a vessel  taken  as  a prize ; until  this 
has  been  done  the  original  owner  may 
regain  his  property  ulthough  the  ship 
may  have  been  in  possession  of  the 
enemy  twenty-four  hours,  or  carried 
infra  pnesidia.  1 Rob.  Rep.  134  ; 3 
Rob.  Rep.  97,  n. ; Carth.  423;  Chit. 
Law  of  Nat.  99,  100;  10  Mod. 
79;  Abb.  on  Sh.  14;  Wesk.  on  Ins. 
h.  t. ; Marsh,  on  Ins.  402.  A sen- 
tence of  condemnation  is  generally 


binding  everywhere.  Marsh,  on  Ins. 
402. 

3. — The  term  condemnation  is  also 
applied  to  the  sentence  which  declares 
a ship  to  bo  unlit  for  service ; this  sen- 
tence and  the  grounds  of  it  may  how- 
ever  be  re-examined  and  litigated  by 
parties  interested  in  disputing  it.  0 
Esp.  N.  1*.  C.  05  ; Abb.  on  Shipp.  4. 

Condemnation,  civil  law,  is  a sen- 
tence of  judgment  which  condemns 
some  one  to  do,  to  give,  or  to  pay  some- 
thing ; or  which  declares  that  his  claim 
or  pretensions  arc  unfounded.  This 
w'ord  is  also  used  by  common  lawyers, 
though  it  is  more  usual  to  say  convic- 
tion, both  in  civil  and  criminal  cases. 
It  is  a maxim  that  no  man  ought  to  be 
condemned  unheard,  or  without  the  op- 
portunity of  being  heard. 

CONDICTION,  Lat.  condictio.  This 
term  is  used  in  the  civil  law  in  the  same 
sense  as  action.  Condictio  certi , is  an 
action  for  the  recovery  of  a certain 
thing,  us  our  action  of  replevin  ; con- 
dictio inccrli , is  an  action  given  for  the 
recovery  of  an  uncertain  thing.  Dig. 
12,1. 

CONDITION,  contracts , wills.  In 
its  most  extended  signification  a condi- 
tion is  a clause  in  a contract  or  agree- 
ment which  has  for  its  object  to  suspend, 
to  rescind,  or  to  modify  the  principul 
obligation ; or  in  cast*  of  a will,  to  sus- 
pend, revoke,  or  modify  the  devise  or 
bequest. 

2.  — Conditions  suspend  the  obliga- 
tion when  it  is  to  have  no  effect  until 
they  are  fultilled ; as,  if  I bind  myself 
to  pay  you  one  thousand  dollars  on 
condition  that  the  ship  Thomas  Jefter- 
son  shall  arrive  in  the  United  States 
from  Iluvre;  the  contract  is  suspended 
until  the  arrival  of  the  ship. 

3.  — The  condition  rescinds  the  con- 
tract ; as,  when  1 sell  you  my  horse, 
on  condition  that  he  shall  be  alive  on 
the  first  day  of  January,  and  he  dies 
before  that  time. 

4.  — A condition  may  modify  the  con- 
tract; us,  if  I s«*ll  you  two  thousand 
bushels  of  corn,  upon  condition  that  my 
crop  shall  produce  that  much,  and  it 
produces  only  fifteen  hundred  bushels. 
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5. — In  a less  extended  acceptation, 
but  in  a true  sense,  a condition  is  a 
future  and  uncertain  event,  on  the 
existence  or  non-existencc  of  which  is 
made  to  depend,  either  the  accomplish- 
ment, the  modification,  or  the  rescision 
of  an  obligation  or  testamentary  dis- 
position. 

0. — There  is  a marked  difference 
between  a condition  and  a limitation ; 
when  a thing  is  given  generally,  but 
the  gift  may  be  defeated  upon  the  hap- 
pening of  an  uncertain  event,  the  latter 
is  called  a condition;  but  when  it  is 
given  to  be  enjoyed  until  the  event  ar- 
rives, it  is  a limitation.  See  Limitation , 
('States.  It  is  not  easy  to  say  when  a 
condition  will  be  considered  a covenant 
and  when  not,  or  when  it  will  be  holden 
to  be  both.  Platt  on  Cov.  71. 

7.  — Events  foreseen  by  conditions 
are  of  three  kinds ; some  depend  on  the 
acts  of  the  persons  who  deal  together, 
as  if  the  agreement  should  provide 
that  a partner  should  not  join  another 
partnership;  others  are  iudc|>endent  of 
the  will  of  the  parties,  us,  if  I 84*11  you 
one  thousand  bushels  of  corn,  on  con- 
dition that  my  crop  shall  not  lie  de- 
stroyed by  a fortuitous  event,  an  act  of 
God;  nn<l  some  depend  in  part  on  the 
contracting  parties  and  partly  on  the 
act  of  God,  ns  if  it  Ik*  provided  that  such 
merchandise  shull  arrive  by  a certain 
day. 

8.  — A condition  may  be  created  by 
inserting  the  very  word  e audition , or 
on  eorulition , in  the  deed  or  agreement ; 
there  are,  however,  other  words  that 
will  do  so  as  effectually,  as  proviso,  if, 
&c.  Bnc.  Ah.  Conditions,  A. 

!). — Conditions  arc  of  various  kinds  : 
1,  ns  to  their  form,  they  are  express  or 
implied  ; 2,  as  to  their  object , they  are 
lawful  or  unlawful ; 3,  as  to  tin*  time 
token  tlictj  arc  to  take  effect , they  are 
precedent  or  subsequent;  4,  as  to  their 
nature,  they  arc  possible  or  impossible; 
5,  as  to  their  ojteration , they  art;  posi- 
tive or  negative  ; H,  ns  to  their  divisi- 
bility, they  are  copulative  or  disjunc- 
tive; 7,  as  to  their  agreement  with  the 
contract , they  are  consistent  or  repug- 
nant ; 8,  as  to  their  effect,  they  arc  re- 


solutory or  suspensive.  These  w ill  be 
severally  considered. 

10. — An  express  condition  is  one 
created  by  express  words,  as  for  in- 
stance, a condition  in  a lease  that  it 
the  tenant  shall  not  pay  the  rent  at  the 
day,  the  lessor  may  re-enter.  Litt. 
328.  Vide  Re-entry. 

11.  — An  implied  condition  is  one 
created  by  law,  and  not  by  express 
words ; for  example,  at  common  law, 
the  tenant  for  life  holds  uj>on  the  im- 
plied condition  not  to  commit  waste. 
Co.  Litt.  233,  b. 

12.  — A lairful  or  legal  condition  is 
one  made  in  consonance  with  the  law ; 
this  must  be  understood  of  the  law  as 
existing  at  the  time  of  making  the  con- 
dition, for  no  change  of  the  law,  can 
change  the  force  of  the  condition.  For 
example,  a conveyance  was  made  to 
the  grantee,  on  condition  that  he  should 
not  aliene  until  he  reached  the  age  of 
twenty-five  years.  Before  he  acquired 
this  age  he  aliened,  and  made  a second 
conveyance  alter  he  obtained  it ; the 
first  dee<l  was  declnred  void,  and  the 
last  valid.  When  the  condition  was 
imposed,  tw'onty-fivc  was  the  age  of 
majority  in  the  state ; it  was  afterwards 
changed  to  twenty-one;  under  these 
circumstances  the  condition  was  held 
to  l»c  binding.  3 Miss.  U.  40. 

13.  — An  unlawful  or  illegal  condi- 
tion is  one  forbidden  by  law.  Unlaw- 
ful conditions  have  for  their  object,  1st, 
to  do  something  malum  in  se,  or  malum 
prohibitum  ; 2dly,  to  omit  the  perlbrm- 
ance  of  some  duty  n'quired  by  law ; 
3dly,  to  encourage  such  act  or  omis- 
sion. 1 1*.  Wins.  185).  When  the 
law  prohibits,  in  express  terms,  the 
transaction  in  respect  to  w hich  the  con- 
dition is  entered,  and  declares  it  void, 
such  condition  is  then  void.  3 Binn. 
R.  333 ; but  when  it  is  prohibited, 
without  being  declared  void,  ulthough 
unlawful,  it  is  not  void.  12  S.  & U. 
237. 

1 4.  — A condition  precedent  is  one 
which  must  be  j»crformed  Ixfore  the 
estate  will  vest,  or  the  obligation  is  to 
lx?  formed.  2 Dali.  It.  317.  Whether 
a condition  shall  be  considered  as  pre- 
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cedent  or  subsequent,  dejiends  not  on 
the  form  or  arrangement  of  the  words, 
but  on  the  manifest  intention  of  the 
parties,  on  the  fair  construction  of  the 
contract.  2 Fairf.  K.  318 ; 5 Wend. 
R.  496;  3 Pet.  R.  374;  2 John.  R. 
148;  2 Caines,  R.  352;  12  Mod.  461 ; 
6 Cowen,  R.  627  ; 9 Wheat.  R.  350 ; 
2 Virg.  Cas.  138;  14  Mass.  R.  453; 
1 J.  J.  Marsh.  R.  591 ; 6 J.  J.  Marsh. 
R.  161;  2 llibb,  R.  547;  6 Litt.  R. 
151  ; 4 Rand.  R.  352. 

1 5. — A subst'quent  condition  is  one 
which  enlarges  or  defeats  an  estate  or 
right,  already  created.  A conveyance 
in  fee,  reserving  a life  estate  in  a part 
of  the  land,  and  made  ujion  condition 
that  the  grantee  shall  pay  certain  sums 
of  money  at  divers  times  to  several 
persons,  passes  the  fee  upon  condition 
subsequent.  6 Greenl.  R.  106.  Some- 
times it  becomes  of  great  importance  to 
ascertain  whether  the  condition  is  pre- 
cedent or  subsequent.  When  a prece- 
dent condition  becomes  itn|>ossiblc  by 
the  net  of  God,  no  estate  or  right  vests; 
but  if  the  condition  is  subsequent,  the 
estate  or  right  becomes  absolute.  Co. 
Litt.  206,  208;  I Sulk.  170. 

10. — A jjossiff/r  condition  is  one 
which  may  Ik;  performed,  and  there  is 
nothing  in  the  laws  of  nature  to  pre- 
vents its  performance. 

17. — An  impossible  condition  is  one 
which  cannot  be  nccoinplislied  accord- 
ing to  the  laws  of  nature;  ns,  to  go 
from  the  United  States  to  Europe  in 
one  day  ; such  a condition  is  void.  1 
Swift’s  Dig.  93;  6 Toull.  n.  481. 
When  a condition  becomes  impossible 
by  the  act  of  God,  it  either  vests  the 
estate,  or  does  not,  us  it  is  precedent 
or  subsequent : when  it  is  the  former, 
no  estate  vests ; when  the  latter,  it  be- 
comes absolute.  Co.  Litt,  206,  a,  218, 
a;  3 Pet.  R.  374;  1 Hill.  Ah.  249. 
When  the  performance  of  the  condition 
becomes  impossible  by  the  act  of  the 
party  who  imposed  it,  the  estate  is  ren- 
dered absolute.  3 Bro.  Pari.  Cas. 
359.  Vide  1 Paine’s  R.  052  ; Bac. 
Ab.  Conditions,  M ; Roll.  Ab.  420 ; Co. 
Litt.  206 ; 1 Rop.  Leg.  505 ; Swinb. 
pt.  4,  s.  6 ; Inst.  2,  4,  10 ; Dig.  28,  7, 


1 ; Id.  44,  7,  31 ; Code  6,  25,  1 ; 6 
Toull.  n.  486,  686 ; and  the  article 

Impossibility, 

18.  — A positive  condition  consists  in 
the  case  where  a thing  that  may  or 
may  not  happen,  shall  happen  ; ns,  If 
1 marry.  Poth.  Ob.  part.  2,  c.  3,  art. 

Mi. 

19.  — A negative  condition  is  that 
which  consists  in  the  case  where  some- 
thing that  may  or  may  not  happen, 
shall  not  happen ; as,  If  I do  not  marry. 
Poth.  Ob.  n.  200. 

20.  — A copulative  condition,  is  one 
of  severul  distinct  matters,  the  whole  of 
which  arc  made  precedent  to  the  vest- 
ing of  an  estate  or  right.  In  this  case 
the  entire  condition  must  be  performed, 
or  the  estate  or  right  can  never  arise 
or  take  place.  2 Frecm.  186.  Such 
a condition  differs  from  a disjunctive 
condition,  which  gives  to  the  party  the 
right  to  perform  the  one  or  the  other ; 
for,  in  this  case,  if  one  becomes  impos- 
sible by  the  act  of  God,  the  whole  w ill, 
in  general,  Ik;  excused.  This  rule, 
however,  is  not  without  exception.  1 
B.  & P.  242;  Cro.  Eli*/..  780;  5 Co. 
21;  1 Lord  Raym.  279.  Vide  Can- 
j u net  i vc  ; 1)  is  jit  native . 

21.  — A disjunctive  condition  is  ono 
which  gives  the  party  to  be  affected  by 
it,  the  right  to  |>erform  one  or  the  other 
of  two  alternatives. 

22.  — A consistent  condition  is  one 
which  agrees  with  other  parts  of  the 
contract. 

23.  — A repugnant  condition  is  ono 
which  is  contrary  to  the  contract ; as, 
if  I grant  to  you  a house  and  lot  in  fee, 
upon  condition  that  you  shall  not 
aiienc,  the  condition  is  repugnant  and 
void,  as  being  inconsistent  with  the 
estate  granted.  Bac.  Ab.  Conditions, 
L;  9 Wheat.  325;  2 Ves.  jr.  324. 

24.  — A resolutory  condition  is  one 
which  has  for  its  object,  when  accom- 
plished, to  revoke  the  principal  obliga- 
tion. This  condition  does  not  suspend 
either  the  existence  or  the  execution  of 
the  obligation,  it  merely  obliges  the 
creditor  to  return  what  lie  lias  re- 
ceived. 

25.  — A suspensive  condition  is  ono 
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which  suspends  the  fulfilment  of  the  i 
obligation  until  it  has  been  performed ; j 
as,  if  a man  bind  himself  to  pay  one 
hundred  dollars,  upon  condition  that  ( 
the  ship  Thomas  Jefferson  shall  arrive 
from  Europe.  The  obligation  in  this 
case,  is  suspended  until  the  arrival  of  | 
the  ship,  when  the  condition  having 
been  performed,  the  obligation  becomes  1 
absolute,  and  it  is  no  longer  conditional.  I 
A suspensive  condition  is  in  fact  a con- 
dition precedent, 

26.  — Pothier  further  divides  condi- 
tions into  potestative,  casual  and  mixt. 

27.  — A jx)tc slat  ire  condition  is  that 
which  is  in  the  power  of  the  person  in 
whose  favour  it  is  contracted  ; ns  if  1 
engage  to  give  my  neighbour  a sum  of 
money,  in  case  he  cuts  down  a tree 
which  obstructs  my  prospect.  Poth. 
Obi.  Pt.  2,  c.  3,  art.  1,  § 1. 

28.  — A casual  condition  is  one  which 
depends  altogether  upon  elmnee,  and 
not  in  the  power  of  the  creditor,  as  the 
following ; if  1 have  children ; if  I 
have  no  chitlren  ; if  such  a vessel  ar- 
rives in  the  United  States,  &c.  Poth. 
Ob.  n.  201. 

29.  — A mixed  condition  is  one  which 
depends  on  the  will  of  the  creditor  and 
of  a third  person,  as  the  following,  if 
you  tnarrv  my  cousin.  Poth.  Ob.  n. 

301. 

Condition,  j)crsons , is  the  situation 
in  civil  society  which  creates  certain 
relations  between  the  individual,  to 
whom  it  is  applied,  and  one  or  more 
others,  from  which  mutual  rights  and 
obligations  arise.  Thus  the  situation 
arising  from  murriago  gives  rise  to  tlie 
conditions  of  husband  and  wife  ; that 
of  paternity  to  the  conditions  of  father 
and  child.  Domat,  tom.  2,  liv.  1,  tit.  9, 
s.  1,  n.  8. 

2. — In  contracts  every  one  is  pre- 
sumed to  know  the  condition  of  the  |>er- 
son  with  whom  he  deals.  A man  mak- 
ing a contract  with  an  infant  cannot 
recover  against  him  for  a breach  of  the 
contract,  on  the  ground  that  he  was 
not  aware  of  his  condition. 

CONDITIONAL  OBLIGATION, 
is  one  which  is  superseded  by  a condi- 
tion under  which  it  was  created  and 


which  is  not  yet  accomplished.  Poth. 
Obi.  n.  176,  198. 

CON DITIONS  OF  S ALE,  contracts. 
The  terms  upon  which  the  vendor  of  pro- 
perty  by  auction  proposes  to  sell  it ; the 
instrument  containing  these,  terms, 
when  reduced  to  writing  or  printing,  is 
also  called  the  conditions  of  sale. 

2. — It  is  always  prudent  and  advis- 
able that  the  conditions  of  sale  should 
be  printed  and  exposed  in  the  auction 
room  ; when  so  done,  they  are  binding 
on  both  parties,  and  nothing  that  is  said 
at  the  time  of  sale,  to  add  to  or  vary 
such  printed  conditions,  will  be  of  any 
avail.  1 II.  Bl.  289  ; 12  East,  6 ; 6 
Ves.  330  ; 15  Ves.  521  ; 2 Munf.  Rep. 
119;  1 Dcsauss.  Ch.  Rep.  573  ; 2 De- 
gauss. Ch.  R.  320;  11  John.  Rep. 
655  ; 3 Camp.  285.  Vide  forms  of 
conditions  of  sale  in  Bnbington  on 
Auctions,  233  to  243;  Sugd.  Vend. 
Appx.  No.  4.  Vide  Auction;  Auc- 
tioneer; Pujfcr. 

CONDONATION,  a term  used  in 
the  canon  law.  It  is  a forgiveness  by 
the  husbnnd  of  his  wile,  or  by  a wife 
of  her  husband,  of  ndultery  committed, 
with  an  implied  condition  that  the  in- 
jury shall  not  bo  repeated,  and  that  the 
other  party  shall  lx*  treated  with  con- 
jugal kindness.  1 Ilagg.  R.  773  ; 3 
Eccl.  Rep.  310.  Sec  5 Muss.  320 ; 5 
Muss.  69 ; 1 Johns.  Ch.  R.  488. 

2.  — It  may  be  express  or  implied,  ns 
if  a husband  knowing  of  his  wife’s  in- 
fidelity, cohabit  with  her.  1 Hagg. 
Rep.  789 ; 3 Eccl.  R.  338. 

3.  — Condonation  is  not,  for  many 
reasons,  held  so  strictly  against  a wifo 
as  against  a husband.  3 Eccl.  R.  330; 
lb.  341,  n.;  2 Edw.  R.  207.  As  all 
condonations  by  operation  of  law,  arc 
expressly  or  impliedly  conditional,  it 
follows  that  the  effect  is  taken  oil’  by 
the  repetition  of  misconduct.  3 Eccl. 
R.  329  ; 3 Phillim.  Rep.  6 ; 1 Eccl. 
R.  35  ; and  cruelty  revives  condoned 
adultery.  YVorsley  v.  Worslcy,  cited 
in  Durant  v.  Durant,  1 Ilagg.  Rep. 
733;  3 Eccl.  Rep.  311. 

4.  — In  New  York,  an  act  of  cruelty 
alone,  on  the  part  of  the  husband,  does 
not  revive  condoned  adultery,  to  entitle 


CON 


CON 


287 


the  wife  to  a divorce.  4 Paige’s  R. 
4G0.  Sec  3 Edw.  R.  207. 

6. — Where  the  parties  have  separate 
beds,  there  must,  in  order  to  found  con-  | 
donation,  be  something  of  matrimonial 
intercourse  presumed ; it  does  not  rest 
merely  on  the  wife’s  not  withdrawing 
herself.  3 Eccl.  R.  341,  n. ; 2 Paige, 
R.  108. 

6.  — Condonation  is  a bar  to  a sen- 
tence of  divorce.  1 Eccl.  Rep.  284 ; 

2 Paige,  R.  108. 

7.  — In  Pennsylvania,  by  the  act  of 
the  13th  of  March,  1815,  §7,0  Reed’s 
Laws  of  Penna.  288,  it  is  enacted  that 
“ in  any  suit  or  action  for  divorce  for 
cause  of  adultery,  if  the  defendant  shall 
allege  and  prove  that  the  plaintiff  has 
admitted  the  defendant  into  conjugal 
society  or  embraces,  after  lie  or  she 
knew  of  the  criminal  fact,  or  that  the 
plaintiff  (if  the  husband)  allowed  of  his 
wife’s  prostitutions,  or  received  hire  for 
them,  or  exposed  his  wife  to  lewd  com- 
pany, whereby  she  became  ensnared 
to  the  crime  aforesaid,  it  shall  be  a 
good  defence,  and  jxirpctual  Ixir  against 
the  same.”  The  same  rule  may  be 
found,  perhaps,  in  the  codes  of  most 
civilized  countries.  Villanova  Y Maries, 
Materia  Criminal  Forcnsc,  Obs.  11,  c. 
20,  n.  4.  Vide  generally,  2 Edw. 
207  ; Dev.  Eq.  R.  352 ; 4 Paige,  432  ; 

1 Edw.  R.  14  ; Shelf,  on  M.  & D.  445. 

1 John.  Ch.  R.  488;  4 N.  Damp.  R. 
4 62  ; 5 Mass.  320. 

CONDUCT,  law  of  nations,  is  used 
in  the  phrase  safe  conduct,  to  signify 
the  security  given,  by  authority  of  the 
government,  under  the  great  seal,  to  a 
stranger,  for  his  quietly  coming  into 
and  passing  out  of  the  territories  over 
which  it  has  jurisdiction.  A safe  con- 
duct ditlcrs  from  a passport,  the  former 
is  given  to  enemies,  the  latter  to  friends 
or  citizens. 

CONDUCTOR  OPERARUM,  civil 
law.  One  who  undertakes,  for  a re- 
ward, to  jK-rform  a job  or  piece  of 
work  for  another.  See  locator  Ope- 
ns. 

CONFEDERACY,  intern,  law , is 
an  agreement  between  two  or  mom 
states  or  nations,  by  which  they  unite 


for  their  mutual  protection  and  good. 
This  term  is  applied  to  such  agreement 
j between  two  independent  nations,  but  it 
is  list'd  tab  signify  the  union  of  different 
states  of  the  same  nation,  as  the  con- 
federacy of  the  states. 

2. — The  original  thirteen  states  in 
1781,  adopted  for  their  federal  govern- 
ment the  “ Articles  of  confederation 
and  perpetual  union  between  the 
States,”  which  continued  in  force  until 
the  present  constitution  of  the  United 
States  went  into  full  operation,  on  the 
30th  day  of  April,  1789,  when  Presi- 
dent Washington  was  sworn  into  office. 
Vide  1 Story  on  the  Const.  B.  2,  c.  3 
and  4. 

Confederacy,  crim.  law , is  an 
agreement  between  two  or  more  per- 
sons to  do  an  unlawful  act,  or  an  act, 
which  though  not  unlawful  in  itself, 
bccomc.s  so  by  the  confederacy.  The 
technical  term  usually  employed  to  sig- 
nify this  offence,  is  conspiracy,  (q.  v.) 

Confederacy,  equity  pleading.  The 
fourth  part  of  a bill  in  chancery  usual- 
ly charges  a confederacy  ; this  is  either 
general  or  special, 

2.  — The  first  is  by  alleging  general 
charge  of  confederacy  between  the  de- 
fendants and  other  jiersons  to  injure  or 
defraud  the  plaintiff.  The  common 
form  of  the  charge  is,  that  the  defend- 
ants combining  and  confederating  toge- 
ther, to  and  with  divers  other  jiersons 
as  yet  to  the  jiluintiff  unknown,  but 
whose  names,  when  discovered,  he 
prays  may  be  inserted  in  the  bill,  and 
they  be  made  jiarties  thereto,  with  pro- 
jicr  nnd  apt  words  to  charge  them  with 
the  jiremises,  in  order  to  injure  nnd 
oppress  the  plaintiff  in  the  premises, 
do  absolutely  refuse,  &c.  Mitf.  Eq. 
PI.  by  Jeremy,  40 ; Coop.  Eq.  PI.  9; 
Story,  Eq.  PI.  § 29 ; 1 Mont.  Eq.  PI. 
77  ; Barton,  Suit  in  Eq.  33.  Van 
Heyth.  Eq.  Drafts,  4. 

3.  — When  it  is  intended  to  rely  on  a 
confederacy  or  combination  as  a ground 
of  equitable  jurisdiction,  the  confedera- 
cy must  be  specially  charged  to  justify 
an  assumption  of  jurisdiction.  Mitf. 
Eq.  PI.  by  Jeremy,  41  ; Story,  Eq.  PI. 
§ 30. 
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4. — A general  allegation  of  confede- 
racy is  now  considered  as  mere  form. 
Story,  1 . PI.  § 29. 

CONI-  EDER ATION,  government, 
is  the  name  given  to  that  form  of  go- 
vernment which  the  American  colonies, 
on  shaking  off  the  British  yoke,  devis- 
ed for  their  mutual  safety  nnd  govern- 
ment. 

2. — The  articles  of  confederation, 
(q.  v.)  were  finally  adopted  on  the  15th 
of  November,  1777,  and  with  the  ex- 
ception of  Maryland,  which,  however, 
afterwards  also  agreed  to  them,  were 
speedily  adopted  by  the  l nited  States, 
and  by  which  they  were  formed  into  a 
federal  body,  and  went  into  force  on 
the  first  day  of  March,  1781,  1 Story 
Const.  § 225 ; nnd  so  remained  until 
the  adoption  of  the  present  constitution, 
which  acquired  the  force  of  the  su- 
preme law  of  the  land  on  the  first 
Wednesday  of  March,  1789 ; 5 \\  heat. 
R.  420.  Vide  Articles  of  Confede- 
ration. 

CONFERENCE,  practice,  legisla- 
tion. In  practice,  it  is  the  meeting  of 
the  parties  or  their  attorneys  in  a 
cause,  for  the  purpose  of  endeavour- 
ing to  settle  the  same. 

2.  — In  legislation,  when  the  senafo 
and  house  of  representatives  cannot 
agree  on  a bill  or  resolution  which  it 
is  desirable  should  be  passed,  commit- 
tees are  appointed  by  the  two  bodies 
respectively,  who  are  called  committees 
of  conference,  and  whoso  duty  it  is,  if 
possible,  to  reconcile  the  differences 
between  them. 

3.  — In  the  French  law,  this  term  is 
used  to  signify  the  similarity  and  com- 
parison between  two  laws,  or  two 
systems  of  law ; as  the  Roman  nnd 
the  common  law.  Encyclopedic,  h.t. 

CON  FESSION,  crim.  law,  evidence, 
is  the  voluntary  declaration  made  by  a 
person  who  has  committed  a crime  or 
misdemeanor,  to  another,  of  the  agency 
or  participation  which  he  had  in  the 
same. 

2. — When  made  without  bias  or  im- 
proper influence,  confessions  are  ad- 
missible in  evidence,  ns  flic  highest 
and  most  satisfactory  proof,  because  it 


is  fairly  presumed  that  no  man  would 
make  such  a confession  a-minst  him- 
self, if  the  facts  confessed  were  not 
true ; but  they  arc  excluded,  if  liable 
to  the  imputation  of  hnving  been  un- 
fairly obtained. 

3.. — Confessions  should  be  received 
with  great  caution,  as  they  are  liable 
to  many  objections.  There  is  danger 
of  error  from  the  misapprehension  of 
witnesses,  the  misuse  of  words,  the 
failure  of  a party  to  express  his  own 
meaning,  the  prisoner  lining  oppressed 
by  his  unfortunate  situation,  nnd  influ- 
enced by  hope,  fear,  and  sometimes  a 
worse  motive  to  make  an  untrue  con- 
fession. See  the  case  of  the  two 
Booms  in  Greent.  Ev.  § 214,  note  1 ; 
North  American  Review,  vol.  10,  p. 
418;  6 Carr.  A.  P.  451  ; Joy  on  Con- 
fess. s.  1 4,  p.  1 00 ; and  see  1 Chit.  Cr. 
Law,  85. 

4.  — A confession  must  be  made  vo- 
luntarily, by  the  party  himself  to 
another  person.  1.  It  mast  lie  volun- 
tary. A confession  forced  from  the 
mind  by  the  flattery  of  hope,  or  the 
torture  of  fear,  comes  in  so  question- 
able a shape,  when  it  is  to  be  consi- 
dered as  evidence  of  guilt,  that  no 
credit  ought  to  be  given  to  it.  1 Leach, 
203;  this  is  the  principle,  but  what 
amounts  to  a promise  or  n threat,  is 
not  so  easily  defined  ; vide  2 East,  P. 
C.  059;  2 Russ,  on  Cr.  644;  4 Carr. 
A Payne,  387  ; S.  C.  19  Eng.  Com. 
L.  Rep.  434 ; 1 Southard,  R.  231 ; 1 
Wend.  R.  625;  0 Wend.  R.  208;  5 
Halst.  R.  103;  Mian’s  Trial,  111;  5 
Rogers’s  Rec.  177  ; 2 Overton,  R.  8G; 
1 Hayw.  (N.  C.)  R.  482 ; 1 Carr.  & 
Marsh.  584.  But  it  must  bo  observed 
that  a confession  will  be  considered 
as  voluntarily  made,  although  it  was 
made  after  a promise  of  favour  or 
threat  of  punishment,  by  a person  not 
in  authority,  over  the  prisoner.  If, 
however,  a person  hnving  such  autho- 
rity over  him  be  present  at  the  time, 
nnd  lie  express  no  dissent,  evidence  of 
such  confession  cannot  be  given.  8 
Car.  & Pnvne,  733. 

5.  — 2.  The  confession  must  he  made 
by  the  parly  to  be  affected  by  it.  It  is 
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evidence  only  against  him  ; in  case  of 
a conspiracy,  the  acts  of  one  conspi- 
rator are  the  acts  of  all,  while  active 
in  the  progress  of  the  conspiracy,  but 
after  it  is  over,  the  confession  of  one 
as  to  the  part  he  and  others  took  in  the 
crime,  is  not  evidence  against  any  but 
himself.  Phil.  Ev.  76, 77  ; 2 Russ,  on 
Cr.  G53. 

G. — 3.  The  confession  must  be  to 
another  ‘person.  It  may  be  made  to  a 
private  individual,  or  under  examina- 
tion before  a magistrate.  The  whole 
*of  the  confession  must  be  taken,  to- 
gether with  whatever  conversation  took 
place  at  the  time  of  the  confession. 
Roscoe’s  Ev.  N.  P.  3G ; 1 Dali.  R. 
240 ; lb.  392  ; 3 Ilalst.  275  ; 2 Pcnna. 
R.  27;  l Rogers's  Rec.  66  • 3 
Wheeler’s  C.  C.  533 ; 2 Bailey’s  R. 
569;  5 Rand.  R.  701. 

7. — Confession , in  another  sense,  is 
where  a prisoner  being  arraigned  for 
an  offence,  confesses  or  admits  the 
crime  with  which  he  is  charged,  where- 
ujx>n  the  plea  of  guilty  is  entered. 
Com.  Dig.  Indictment,  (K);  lb.  Justices, 
(W  3);  Arch.  Cr.  PI.  121  ; Harr.  Dig. 
h.  t. ; 20  Am.  Jur.  G8.  Joy  on  Con- 
fession. 

Confession  and  avoidance,  plea/l- 
ings. Picas  in  confession  and  avoid- 
ance arc  those  which  admit  the  aver- 
ments in  the  plaintiff’s  declaration  to 
be  true,  and  allege  new  farts  which 
obviate  and  repel  their  legal  effects. 

2. — These  pleas  art?  to  be  considered, 
first,  with  respect  to  their  division. 
Of  pleas  in  confession  and  avoidance, 
some  are  distinguished  (in  reference  to 
their  subject-matter)  as  pleas  in  justifi- 
cation or  excuse,  others  as  pleas  in 
discharge.  Com.  Dig.  Pleader,  3 M 12. 
The  pleas  of  the  former  class,  show 
some  justification  or  excuse  of  the  mat- 
ter charged  in  the  declaration ; those 
of  the  latter,  some  discharge  or  release 
of  that  matter.  The  efTect  of  the  for- 
mer, therefore,  is  to  show  that  the 
plaintiir  never  had  any  right  of  action, 
because  the  act  charged  was  lawful ; 
the  effect  of  the  latter  to  show  that 
though  he  had  once  a right  of  action, 
it  is  discharged  or  released  by  some 
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matter  subsequent.  Of  those  in  justi- 
fication or  excuse  the  plea  of  son  assault 
demense  is  an  example  of  those  in  dis- 
charge, a release.  This  division  ap- 
plies to  picas  only  ; for  replications  and 
other  subsequent  pleadings  in  confes- 
sion and  avoidance,  are  not  subject  to 
i such  classification. 

3.  — Secondly,  they  arc  to  be  con- 
sidered in  rcsj»oct  to  their  form ; ns  to 
their  form,  the  reader  is  referred  to 
Stephen  on  Pleading,  72,  79,  where 
forms  arc  given.  In  common  with  all 
pleadings  whatever,  which  do  not  ten- 
der issue,  they  always  conclude  with  a 
verification  and  prayer  of  judgment. 

4.  — Thirdly,  with  respect  to  the 
quality  of  these  pleadings,  it  is  a rule 
that  every  pleading  by  way  of  confes- 
sion and  avoidance  must  give  colour, 
(q.  v.)  And  see  generally,  1 Chit.  PI. 
599;  2 Chit.  PI.  644  ; Co.  Litt.  282, 
b;  Arch.  Civ.  PI.  215;  Dane’s  Ab. 
Index,  h.  t. 

CONFESSOR,  cvi/l.  A priest  of 
some  Christian  sect,  who  receives  an 
account  of  the  sins  of  his  people,  and 
undertakes  to  give  them  absolution  of 
their  sins. 

2. — The  general  rule  on  the  subject 
of  giving  evidence  of  confidential  com- 
munications is,  that  the  privilege  is 
confined  to  counsel,  solicitors,  and  at- 
torneys, and  the  interpreter  between 
the  counsel  and  the  client.  Vide  Con - 
fulcntial  Communications.  Contrary 
to  this  general  rule  it  has  been  decided 
in  New  York,  that  a priest  of  the  Ro- 
man Catholic  denomination  could  not 
Ik;  compelled  to  divulge  secrets  which 
he  had  received  in  auricular  confession. 
2 City  Hall  Rec.  80,  n. ; Joy  on  Conf. 
§ 4,  p.  49. 

C6NFIDENTIAL  COMMUNICA- 
TIONS, evidence.  Whatever  is  com- 
municated professedly  by  a client  to 
his  counsel,  solicitor,  or  attorney,  is 
considered  as  a confidential  communi- 
cation. 

2.  — This  the  latter  is  not  permitted 
to  divulge,  for  this  is  the  privilege  of 

, the  client  and  not  of  the  attorney. 

3.  — The  rule  is,  in  general,  strictly 
i confined  to  counsel,  solicitors  or  attor- 
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neys,  except,  indeed,  the  case  of  an 
interpreter  between  the  counsel  and 
client,  when  the  privilege  rests  upon 
the  same  grounds  of  necessity.  3 
Wend.  R.  339.  In  New  York,  con- 
trary to  this  general  rule,  under  the 
statute  of  that  state,  it  has  l>cen  decided  . 
that  information  disclosed  to  a pliysi-  | 
cian  while  attending  upon  the  defend-  ; 
ant  in  his  professional  character,  and 
which  information  was  necessary  to 
enable  the  witness  to  pn«cribc  for  his 
patient,  was  a confidential  communica- 
tion which  the  witness  need  not  have 
testified  a Uiut ; and  in  a case  where 
such  evidence  had  been  received  by  the 
master,  it  was  rejected.  4 Paige,  R. 
400. 

4.  — As  to  the  matter  communicated, 
it  extends  to  all  cases  where  the  party 
applies  lor  professional  assistance.  0 
Mad.  R.  47;  14  Pick.  R.  416.  But 
the  privilege  does  not  extend  to  extra- 
neous or  impertinent  communications ; 

3 John.  Cns.  198;  nor  to  information 
imparted  to  a counsellor  in  the  charac- 
ter of  a friend,  and  not  as  counsel.  1 
Caines* s R.  157. 

5.  — The  cases  in  which  communica- 
tions to  counsel  have  been  holdcn  not 
to  be  privileged  may  be  classed  under 
the  following  heads:  — 1,  When  the 
communication  was  made  before  the 
attorney  was  employed,  as  such,  1 
Vent.  197 ; 2 Atk.  524 ; 2,  after  the 
attorney’s  employment  has  ceased,  4 
T.  R.  431  ; 3,  when  the  attorney  was 
consulted  because  he  was  an  attorney, 
yet  he  refused  to  act  ns  such,  and  was 
therefore  only  applied  to  as  a friend,  4 
T.  R.  753;  4,  where  n fact  merely 
took  place  in  the  presence  of  the  attor- 
ney, Cowp.  840 ; :>  Vcs.  189;  2 Curt. 
Eccl.  R.  800;  but  sec  Str.  1122;  5, 
when  the  matter  communicated  was 
not  in  its  nature  private,  anil  could  in 
no  sen.se  be  termed  the  subject  of  a 
confidential  communication,  7 East,  R. 
357;  2 B.  & B.  176;  3 John.  Cos. 
198  ; 0,  when  the  things  disclosed  had 
no  reference  to  professional  employ- 
mint,  though  disclosed  while  the  rela- 
tion of  attorney  and  client  subsisted, 
Peake’s  R.  77  ; 7,  when  the  attorney 


made  himself  a subscribing  witness. 
10  Mod.  40;  2 Curt.  Eccl.  R.  866;  3 
Burr.  1687;  8,  when  he  was  directed 
to  plead  the  facts  to  w hich  he  is  called 
to  testify.  7 N.  S.  179.  See  a well 
written  article  on  this  subject  in  the 
American  Jurist,  vol.  xvii.  p.  304. 
Vide,  generally.  Stark.  Ev.  h.  t. ; 1 
Peters’s  R.  356  ; 1 Root,  383  ; Whart. 
Dig.  275;  Cary’s  R.  88,  126,  143; 
Toth.  R.  177;  Peake’s  Cas.  77;  2 
Stark.  Cns.  274 ; 4 Wash.  C.  C.  R. 
718;  II  Wheat.  280 ; 3 Yeates,  R.  4 ; 
•1  Munf.  R.  273;  l Porter,  EL  m; 
Wright,  R.  136;  13  John.  R.  492. 
As  to  a confession  made  to  a catholic 
priest,  see  2 N.  Y.  City  Hall  Ree.  77. 
Vide  2 Ch.  Pr.  18-21.  Confessor. 

CON  FI  R M ATIO  CII A RTOR  UM. 
The  name  given  to  a statute  passed 
during  the  reign  of  the  English  king 
Edward  the  First,  25  Ed.  1,  c.  6.  See 
Bac.  Ah.  Smuggling,  B. 

CONFIRMATION,  contracts , con- 
veyancing. 1.  A contract  by  which 
that  which  was  voidable,  is  made  firm 
and  unavoidable.  2.  A species  of 
conveyance. 

2.  — 1.  When  a contract  has  been 
entered  into  by  a stranger  without  au- 
thority, he  in  whose  name  it  has  been 
made  may,  l>v  his  own  act,  confirm  it ; 
or  if  the  contract  be  made  by  the  party 
himself  in  an  informal  and  voidable 
manner,  he  may  in  a more  formal 
manner  confirm  and  render  it  valid; 
and  in  that  event  it  will  take  effect,  ns 
l>etwecn  the  parties,  from  the  original 
making.  To  make  a valid  confirma- 
tion, the  party  must  lie  apprised  of  his 
rights,  and  where  there  has  been  a 
fraud  in  the  transaction,  he  must  be 
aware  of  it,  and  intend  to  confirm  his 
contract.  Vide  1 Ball  & Beatty,  353 ; 
2 Scho.  & Lef.  486;  12  Ves.  373;  1 
Vcs.  Jr.  215;  Newl.  Contr.  496;  1 
Atk.  301 ; 8 Watts,  R.  280. 

3.  — 2.  Lord  Coke,  defines  a con- 
firmation of  an  estate,  to  lie  “ a con- 
veyance of  an  estate  or  right  in  rssc , 
whereby  a voidable  estate  is  made  sure 
and  unavoidable ; or  where  a particu- 
lar estate  is  increased.” 

4.  — The  first  part  of  this  definition 
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may  be  illustrated  by  the  following  | 
case;,  put  by  Littleton,  § 516  ; where  a 
person  lets  land  to  another  for  the  term 
of  his  life,  who  lets  the  same  to  another 
for  forty  years,  by  force  of  which  he 
is  in  possession ; if  the  lessor  for  life 
confirms  the  estate  of  the  tenant  for 
years,  by  deed,  and  afterwards  the  te- 
nant for  life  dies,  during  the  term  ; this 
deed  will  operate  as  a confirmation  of 
the  term  for  years.  As  to  the  latter 
branch  of  the  definition ; whenever  a 
continuation  operates  by  way  of  in- 
creasing the  estate,  it  is  similar  in 
every  respect  to  a release  that  operates 
by  way  of  enlargement,  for  there  must 
bo  privity  of  estate,  and  proper  words 
of  limitation.  The  proper  technical 
words  of  u confirmation  arc,  ratify, 
approve,  and  confirm. 

5.  — A confirmation  does  not  streng- 
then a void  estate.  Conjinnatio  cal 
* nullity  ubi  donum  prccctlctts  cst  invali - 
duniy  cl  ubi  donatio  nulla  esl  ncc  vale- 
bit  conjirmutio.  For  conformation  may 
make  a voidable  or  deteasible  estate 
good,  but  cannot  oporatc  on  an  estate 
void  in  law.  Co.  Litt.  295.  The  ca- 
non law  agrees  witli  this  rule,  and 
hence  the  maxim,  qui  confirmal  nihil 
dal.  Toull.  Dr.  Civ.  Fr.  liv.  5,  t.  II, 
c.  6,  n.  476.  Vide  Vin.  Ab.  h.  t. ; 
Corn.  Dig.  h.  t. ; Ayliffe’s  Fund.  *606  ; 

1 Chit.  Pr.  515.  5 (Jill  & John.  290; 

5 Ycrg.  II.  405;  Co.  Litt.  295;  Gil- 
bert  on  Ti  n.  75  ; 1 Brccse’a  K.  256  ; 

9 Co.  142,  a. 

6.  — An  infant  is  said  to  confirm  his 
acts  performed  during  infancy,  when, 
after  coming  of  full  age,  lie  expressly 
approves  of  them,  or  docs  acts  from 
which  such  confirmation  may  be  im- 
plied. See  Ratification. 

CONFISCATION  is  the  act  by 
which  the  estate,  goods  or  chattels  of  a 
person  who  has  been  guilty  of  some 
crime,  or  who  is  a public  enemy,  is 
declared  to  be  forfeited  for  the  benefit 
of  the  public  treasury.  Domat,  Droit 
Public,  liv.  1,  tit.  6,  s.  2,  n.  1.  When 
pro|K-rty  is  forfeited  ns  a punishment 
for  the  commission  of  crime,  it  is  usu- 
ally called  a forfeiture.  1 141.  Com. 
299. 


2.  — It  is  a general  rule  that  the  pro- 
perty of  the  subjects  of  an  enemy 
round  in  the  country  may  be  appropri- 
ated by  the  government,  without  notice, 
unless  there  be  a treaty  to  the  contrary. 
1 Gallis.  R.  663;  5 Dali.  R.  199;  N. 
Car.  Cas.  79.  It  has  been  frequently 
provided  by  treaty  that  foreign  subjects 
should  be  permitted  to  remain  and  con- 
tinue their  business,  notwithstanding  a 
rupture  between  the  governments,  so 
long  ns  they  conducted  themselves  in- 
nocently ; and  when  there  was  no  such 
treaty,  such  a liberal  permission  has 
been  announced  in  the  very  declaration 
of  war.  Vattel,  liv.  5,  c.  4,  4,  § 63. 
Sir  Michael  Foster,  (Discourses  on 
High  Treason,  p.  185,  6,)  mentions 
several  instances  of  such  declarations 
by  the  king  of  Great  Britain ; and  he 
says  that  aliens  wore  thereby  enabled 
to  acquire  personal  chattels  and  to 
maintain  actions  for  the  recovery  of 
their  personal  rights,  in  ns  full  a man- 
ner as  alien  friends.  1 Kent.  Com.  57. 

3.  — In  the  United  States,  the  broad 
principle  has  been  assumed  “ that  war 
gives  to  tilt;  sovereign  full  right  to  tako 
the  persons  and  confiscate  the  property 
of  the  enemy,  wherever  found.  The 
mitigations  of  this  rigid  rule,  which  the 
policy  of  modern  times  has  introduced 
into  practice,  will  more  or  less  a fleet 
the  exercise  of  this  right,  but  cannot 
impair  the  right  itself.”  8 Crnueh, 
122,  3.  Commercial  nations  have 
always  considerable  property  in  the 
possession  of  their  neighbours;  and 
when  war  breaks  out,  the  question 
what  shall  lie  done  with  enemy’s  pro- 
perty found  in  the  country,  is  one 
rather  of  policy  than  of  law,  and  is 
projiorly  addressed  to  the  consideration 
of  the  legislature,  and  not  to  courts  of 
law.  The  strict  right  of  confiscation 
exists  in  Congress ; and  without  a le- 
gislative act  authorising  its  confisca- 
tion it  cannot  be  condemned.  8 
Crancli,  128,  129. 

Sec  Chit.  Law  of  Nations,  c.  3 ; 
Marten’s  Law  of  Nat.  lib.  8,  c.  3,  s. 
9;  Burlnmaqui,  Princ.  of  Pol.  Law, 
part  4,  c.  7 ; Vattel,  liv.  3,  c.  4,  § 63. 

4.  — The  claim  of  a right  to  con- 
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fiscate  debts,  contracted  by  individuals 
in  times  of  peace,  and  which  remain 
duo  to  subjects  of  the  enemy  in  time 
of  war,  rests  very  much  upon  the 
same  principles  as  that  concerning  the 
enemy’s  tangible  property,  found  in 
the  country  at  the  commencement  of 
the  war.  But  it  is  the  universal  prac- 
tice to  forbear  to  seize  and  confiscate 
debts  and  credits.  1 Kent,  Com.  64, 
5;  vide  4 C ranch,  R.  415;  Charlt. 
140;  2 Harr.  & John.  101, 112,  471  ; 
6 Crunch,  R.  286 ; 7 Conn.  R.  428 ; 
2 Tayl.  R.  115;  1 Day,  R.  4;  Kirby, 
R.  228,  291  ; C.  & N.*77,  492. 

CONFLICT.  The  opposition  or 
difference  between  two  judicial  juris- 
dictions, when  they  both  claim  the 
right  to  decide  a cause,  or  where  they 
both  declare  their  incompetcncy.  The 
first  is  called  a positive  conflict,  and 
the  latter  a negative  conflict. 

Conflict  of  jurisdiction,  is  the 
contest  between  two  officers,  who  each 
claim  to  have  cognizance  of  u par- 
ticular case. 

Conflict  of  laws.  This  phrase 
is  used  to  denote  that  the  laws  of  dif- 
ferent countries,  on  the  subject-matter 
to  be  decided,  are  in  op|>osition  to  each 
other ; or  that  certain  laws  of  the  same 
country  are  contradictory. 

2.  — When  this  hapjiens  to  be  the 
case,  it  becomes  necessary  to  decide 
which  law  is  to  Ihj  obeyed.  This 
subject  has  occupied  the  attention  and 
talents  of  some  of  the  most  learned 
jurists,  and  their  labours  arc  comprised 
in  many  volumes.  A few  general 
rules  have  boon  adopted  on  this  sub- 
ject, which  will  be  here  noticed. 

3.  — 1.  Every  nation  possesses  an 
exclusive  sovereignty  and  jurisdiction 
within  its  own  territory.  The  laws  of 
every  state,  therefore,  affect  and  bind 
directly  all  property,  whether  real  or 
personal,  within  its  territory ; and  all 
persons  who  are  resident  within  it, 
whether  citizens  or  aliens,  natives  or 
foreigners  ; and  also  all  contracts  made, 
and  acts  done  within  it.  Vide  Lex 
Loci  contractus;  Henry,  For.  Law, 
part  1,  c.  1,  § 1;  Cowp.  R.  208;  2 
llagg.  C.  R.  383.  It  is  proper,  how- 


ever, to  observe,  that  ambassadors  and 
other  public  ministers,  while  in  the 
territory  of  the  state  to  w hich  they  are 
delegates,  are  exempt  from  the  local 
jurisdiction.  Vide  Atnbassa/ior . And 
the  persons  composing  a foreign  army, 
or  fleet,  marching  through,  or  stationed 
in  the  territory  of  another  state,  with 
whom  the  foreign  nation  is  in  amity, 
arc  also  exempt  from  the  civil  and 
criminal  jurisdiction  of  the  place. 
Wheat  Intern.  Law,  part  2,  c.  2,  § 10  ; 
Gasarcgis,  Disc.  136-174;  vide  7 
Crunch,  R.  116. 

4.  — Possessing  exclusive  authority, 
with  the  above  qualification,  a state 
may  regulate  the  manner  and  circum- 
stances, under  which  property,  whether 
real  or  personal,  in  possession  or  in 
action,  within  it  shall  be  held,  trans- 
mitted or  transferred,  by  sale,  barter, 
or  liequcst,  or  recovered  or  enforced ; 
the  condition,  capacity,  and  state,  of 
all  persons  within  it;  the  validity  of 
contracts  and  other  acts  done  there; 
the  resulting  rights  and  duties  growing 
out  of  these  contracts  and  acts ; and 
the  remedies,  and  modes  of  administer- 
ing justice  in  all  cast's.  Story  Confl. 
of  Laws,  $ 18;  Vattel,  B.  2,  c.  7,  § 84, 
85;  Wheat.  Intern.  Law, part  l,c.  2,^5. 

5.  — 2.  A state  or  nation  cannot,  by 
its  laws,  directly  affect  or  bind  property 
out  of  its  own  territory,  or  persons 
not  resident  therein,  whether  they  arc 
natural  born  or  naturalized  citizens  or 
subjects,  or  others.  This  result  flows 
from  the  principle  that  each  sovereignty 
is  perfectly  independent.  13  Mass. 
R.  4.  To  this  general  rule  there  ap- 
pears to  be  an  exception,  which  is  this, 
that  a nation  has  a right  to  bind  its 
own  citizens  or  subjects  by  its  own 
laws  in  every  place ; but  this  exception 
is  not  to  be  adopted  without  some 
qualification.  Story,  Confl.  of  Laws, 
§ 21  ; Wheat  Intern.  Law,  part  2,  c. 
2,  §7. 

6.  — 3.  Whatever  force  and  obliga- 
tion the  laws  of  one  country  have  in 
another,  depends  upon  the  laws  and 
municipal  regulations  of  the  latter; 
that  is  to  say,  upon  its  own  proper 
jurisprudence  and  polity,  and  upon  its 
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own  express  or  tacit  consent.  I In- 
herits, lib.  1 , t.  3,  § 2.  When  a statute, 
or  the  unwritten  or  common  law  of  the 
country,  forbids  the  recognition  of  the 
foreign  law,  the  latter  is  of  no  force 
whatever.  When  both  arc  silent,  then 
the  question  arises,  which  of  the  con- 
flicting laws  is  to  have  effect.  Whether 
the  one  or  the  other  shall  l>e  the  rule 
of  decision  must  necessarily  depend  on 
a variety  of  circumstances,  which  can- 
not bo  reduced  to  any  certain  rule. 
No  nation  will  suffer  the  laws  of  an- 
other to  interfere  with  her  own,  to  the  J 
injury  of  her  own  citizens;  and  whether 
they  do  or  not,  must  depend  on  the 
condition  of  the  country  in  which  the 
law  is  sought  to  be  enforced ; the 
particular  state  of  her  legislation,  her 
policy,  and  the  character  of  her  insti- 
tutions. 2 Mart.  Lo.  Rep.  N.  S.  6u6. 
Ill  the  conflict  of  laws,  it  must  often 
be  a matter  of  doubt  which  should 
prevail ; and,  whenever  a doubt  does 
exist,  the  court  which  decides  will 
prefer  the  law  of  its  own  country  to 
that  of  the  stranger.  17  Mart.  (Lo.) 
R.  509,  595,  590. 

Vide,  generally,  Story,  Confl.  of 
Laws,  Burge,  Confl.  of  Laws ; Li  verm, 
on  Contr.  of  Laws;  Foilix,  Droit  In- 
tern.; lluberus,  Do  Conflictu  Legum ; 
Ilertius,  dc;  Collisionc  Legum ; Boulle- 
nois,  Traite  do  la  personalite  ct  do  la 
realite  dc  lois,  coutumes  ct  statute,  par 
forme  d ’observations ; Boullenois,  Dis- 
sertations sur  des  questions  qui  nais- 
sent  de  la  contrariety  des  lois  et  des 
coutumes. 

CONFRONTATION,  crim.  law , 
practice , is  the  act  by  which  a witness 
is  brought  in  the  presence  of  the  ac- 
cused, so  that  the  latter  may  object  to 
him,' if  he  can,  and  the  former  may 
know  and  identify  the  uccused,  and 
muintain  the  truth  in  his  presence. 
No  man  can  lx;  a witness  unless  con- 
fronted with  the  uccused,  except  by 
consent. 

CONFUSION  is  the  concurrence 
of  two  qualities  in  the  same  subject, 
which  mutually  destroy  each  other. 
Poth.  Ob.  P.  3,  c.  5 ; 3 Bl.  Com.  405 ; 
Story  Bailm.  § 40. 


CONFUSION  OF  GOODS,  is  where 
the  goods  of  two  or  more  persons  be- 
come mixed  together  so  that  they  can- 
not be  separated.  There  is  a ditlerencc 
between  co?ifusio)i  and  commixtion ; 
in  the  former  it  is  impossible,  while  in 
the  latter  it  is  possible,  to  make  a sepa- 
ration. Bowy.  Comm.  88. 

2.  — When  the  confusion  takes  place 
by  the  mutual  consent  of  the  owners, 
they  have  an  interest  in  the  mixture  in 
proportion  to  their  resjjcctive  shares. 
2 Bl.  Com.  405;  0 Hill,  N.  Y.  Rep. 
425.  But  if  one  wilfully  mixes  his 
money,  corn,  or  hay  with  that  of  an- 
other man,  without  his  approbation  or 
knowledge,  the  law,  to  guard  against 
fraud,  gives  the  entire  property  without 
any  account,  to  him  whose  original 
dominion  is  invaded  and  endeavoured 
to  be  rendered  uncertain,  without  his 
consent.  Ib. ; and  see  2 Johns.  Ch. 
R.  02  ; 2 Kent’s  Comm.  297. 

3.  — There  may  be  a case  neither  of 
consent  norofwillulncss,  in  the  confusion 
of  goods ; as  where  a bailee  by  negli- 
gence or  unskilfulncssjor  inadvertence, 
mixes  up  his  own  goods  of  the  snmo 
sort  witli  those  bailed ; and  there  may 
be  a confusion  arising  from  accident 
and  unavoidable  casualty.  Now,  in 
the  latter  cast;  of  accidental  intermix- 
ture, the  rule,  following  the  civil  law, 
which  deemed  the  property  to  bo  held 
in  common,  might  be  adopted ; and  it 
would  make  no  difference  whether  the 
mixture  produced  a thing  of  the  same 
sort  or  not,  as  if  the  wine  of  two 
persons  were  mixed  by  accident.  See 
Dane’s  Abr.  ch.  70,  art.  5,  § 19. 

4.  — But  in  cases  of  mixture  by  un* 

I skilfulness,  negligence,  or  inadvertence, 

| the  true  principle  seems  to  be,  that  if 
a man  having  undertaken  to  keep  the 
property  of  another  distinct  from, 

| mixes  it  with  his  own,  the  whole  must, 
both  at  law  and  in  equity,  be  taken  to 
be  the  property  of  the  other,  until  the 
former  puts  the  subject  under  such 
circumstances  that  it  may  be  distin- 
guished, as  satisfactorily  as  it  might 
have  been  before  the  unauthorized 
mixture  on  his  part.  15  Ves.  440, 
432,  430,  439 ; 2 John.  Ch.  R.  02 ; 
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Story  on  Bailm.  c.  1,  § 40.  And  sec 
7 Mass.  R.  123;  Dane’s  Abr.  c.  76, 
art.  3,  § 15;  Com.  Dig.  Pleader,  3 M 
28 ; Bnc.  Ab.  Trespass,  E 2 ; 2 Cnmpb. 
576;  2 Roll.  560,  I.  15;  2 Bui.  328; 
2 Cro.  868 ; 2 Roll.  393 ; 5 East,  7 ; 
21  Pick.  R.  298. 

Confusion  of  itiGirrs,  contract*. 
When  the  qualities  of  debtor  and  cre- 
ditor arc  united  in  the  same  person, 
there  arises  a confusion  of  rights, 
which  extinguishes  the  two  credits  ; — 
for  instance,  where  a woman  obligee 
marries  the  obligor,  the  debt  is  extin- 
guished. 1 Salk.  306  ; Cro.  Car.  551  ; 
1 Ld.  Raym.  515;  Cn.  Ch.  21,  117. 
There  is,  however,  an  excepted  case  in 
relation  to  a bond  given  by  the  hus- 
band to  the  wife  ; where  it  is  given  to 
the  intended  wife  fir  a provision  to  take 
effect  after  his  death.  1 Ld.  Raym. 
515;  5 T.  R.  381  ; Hut.  17;  Ilob. 
210;  Cro.  Car.  376;  1 Salk.  326; 
Palm.  99;  Carth.  512;  Com.  Dig.  Ba- 
ron & Feme,  D. 

2 — Whore  a person  possessed  of  an 
estate,  becomes  in  a difterent  right  en- 
titled to  a charge  upon  the  estate;  the 
charge  is  in  general  merged  in  the  es- 
tate, and  does  not  revive  in  favour  of 
the  personal  representative  against  the 
heir ; there  are  particular  exceptions, 
as  where  the  person  in  whom  the  inte- 
rests unite  is  a minor,  and  can  there- 
fore dispose  of  the  personalty,  but  not 
of  the  estate  ; but  in  the  case  of  a luna- 
tic the  merger  and  confusion  was  ruled 
to  have  taken  place.  2 Ves.  jun.  261. 
See  Louis.  Code,  art.  801  to  808;  2 
Ld.  R.  527;  3 L.  R.  552;  4 L.  R. 
399,  488.  Burge  on  Sur.  Book  2,  c. 
11,  p.  253. 

GONGE*.  A French  word  which 
signifies  permission,  and  is  understood 
in  that  sense  in  law.  Cunn.  Diet.  h.  t. 
In  the  French  maritime  law,  it  is  a spe- 
cies of  passport  or  permission  to  navi- 
gate, delivered  by  public  authority.  It 
is  also  in  the  nature  of  a clearance. — 
(q.  v.)  Rouch.  Inst.  n.  812. 

CONGEABLE,  Eng.  /aw.  This 
word  is  nearly  obsolete.  It  is  derived 
from  the  French  cmigt,  permission, 
leave ; it  signifies  that  a thing  is  done 


lawfully  or  with  permission  ; as  entry 
congeable,  and  the  like.  Litt.  s.  279. 

CONGREGATION.  A society  of 
a number  of  persons  who  compose  an 
ecclesiastical  body.  In  the  ecclesiasti- 
cal law  this  term  is  used  to  designate 
certain  bureaux  at  Rome,  where  eccle- 
siastical matters  are  attended  to.  In 
the  United  States,  by  congregation  is 
meant  the  members  of  u particular 
church,  who  meet  in  one  place  to  wor- 
ship. Sec  2 Russ.  120. 

CONGRESS.  This  word  has  seve- 
ral significations.  1.  An  assembly  of 
the  deputies  from  difterent  govern- 
ments, united  to  treat  of  peace,  or  of 
other  political  affairs  which  interest 
them,  is  called  a congress. 

2.  — 2.  Congress  is  the  name  of  the 
legislative  body  of  the  United  States, 
composed  of  the  senate  and  house  of 
representatives.  Const.  U.  S.  art.  1, 
s.  1. 

3.  — Congress  is  compost'd  of  two  in- 
dependent houses.  1 . The  senate ; 
and,  2.  The  house  of  representatives. 

4.  — 1.  The  senate  is  composed  of 
two  senators  from  each  state,  chosen 
by  the  legislature  thereof  for  six  years, 
and  each  senator  has  one  vote.  They 
represent  the  states  rather  than  the 
people,  ns  each  state  has  its  equul 
voice  and  equal  weight  in  the  senate, 
without  any  regard  to  the  disparity  of 
population,  wealth  or  dimensions.  Tho 
senate  have  liccn,  from  the  first  forma- 
tion of  the  government,  divided  into 
three  clusscs  ; and  the  rotation  of  tho 
classes  was  originally  determined  by 
lots,  and  the  seats  of  one  class  arc  va- 
cated at  the  end  of  the  second  year, 
and  one-third  of  the  senate  is  chosen 
every  second  year.  Const.  U.  S.,  art. 
1,  s.  3.  This  provision  was  borrowed 
from  a similar  one  in  some  of  the  state 
constitutions,  of  which  Virginia  gave 
the  first  example. 

6. — The  qualifications  of  a senator 
which  the  constitution  requires,  are, 
that  he  should  be  thirty  years  of  age, 
have  hcon  nine  years  a citizen  of  tho 
United  States,  and,  when  elected,  lie 
an  inhabitant  of  that  state  for  which  ho 
shall  be  chosen.  Art.  l,s.  3. 
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0. — 2,  The  house  of  representatives 
is  composed  of  members  chosen  every 
second  year  by  the  people  of  the  seve- 
ral states,  who  are  qualified  electors  of 
the  most  numerous  branch  of  the  legis- 
lature of  the  state  to  which  they  be- 
long. 

7.  — No  person  can  be  a representa- 
tive until  lie  has  attained  the  age.  of 
twenty-five  years,  and  has  been  seven 
years  a citizen  of  the  United  States, 
and  is,  at  the  time  of  his  election,  an 
inhabitant  of  the  state  in  which  he  is 
chosen.  Const.  U.  S.  art.  1,  § 2. 

8.  — The  constitution  requires  that 
the  representatives  and  direct  taxes 
shall  be  apportioned  among  the  several 
states,  which  may  lie  included  within 
this  Union,  according  to  their  respect- 
ive numbers,  which  shall  be  determin- 
ed by  adding  to  the?  w hole  number  of 
free  jjersons,  including  those  bound  to 
service  for  a term  of  years,  and  ex- 
cluding Indians  not  taxed,  threc-lillhs 
of  all  other  persons.  Art.  1,  s.  i. 

9.  — The  number  of  representatives 
shall  not  exceed  one  lor  every  thirty 
thousand,  hut  each  state  shall  have  at 
least  one  representative.  Ib. 

10.  — Having  shown  how  Congress 
is  constituted,  it  is  projiosed  here  to 
consider  the  privileges  and  powers  of 
the  two  houses,  both  aggregately  and 
separately. 

1 1.  — Each  house  is  made  the  judge 
of  the  election,  returns,  and  qualifica- 
tions of  its  own  members.  Art.  1,  s. 
5.  As  each  house  acts  in  these  cases 
in  a judicial  character,  its  decisions, 
like  the  decisions  of  any  other  court  of 
justice,  ought  to  be  regulated  by  know  n 
principles  of  law,  and  strictly  adhered 
to,  for  the  sake  of  uniformity  and  cer- 
tainty. A majority  of  each  house 
shall  constitute  a quorum  to  do  busi- 
ness ; but  a smaller  number  muy  ad- 
journ from  day  to  day,  and  may  be 
authorized  to  compel  the  attendance  of 
ubsent  members,  in  such  manner,  and 
under  such  penalties,  as  each  may  pro- 
vide. teach  house  may  determine  the 
rules  of  its  proceedings ; punish  its 
members  for  disorderly  behuviour ; 
und,  with  the  concurrence  of  two- 


thirds,  expel  a member.  Rich  bouse 
is  bound  to  keep  a journal  of  its  pro- 
ceedings, and  from  time  to  time,  pub- 
lish the  same,  excepting  such  parts,  as 
may  in  their  judgment,  require  secrecy  ; 
and  to  enter  the  yeas  and  nays  on  the 
journal,  on  any  question,  at  the  desire 
of  one-fifth  of  the  members  present. — 
An.  1,  s.  5. 

12.  — The  members  of  both  houses 
arc  in  all  cases,  except  treason,  felony 
and  breach  of  the  peace,  privileged 
from  arrest  during  their  attendance  at 
the  session  of  their  respective  houses, 
und  in  going  to,  and  returning  from 
tiie  same.  Art.  l,s.  0. 

13.  — These  privileges  of  the  two 
houses  are  obviously  necessary  for 
their  preservation  and  character;  and, 
what  is  still  more  important  to  the 
freedom  of  deliberation,  no  member 
can  be  questioned  in  any  other  place 
for  any  speech  or  debate  in  either 
house.  Ib. 

1-1. — There  is  no  express  power 
given  to  either  house  to  punish  for 
contempts,  except  when  committed  by 
their  ow  n members,  hut  they  have  such 
an  implied  power.  0 Wheat.  R.  204. 
This  power,  however,  extends  no  fur- 
ther than  imprisonment,  and  that  will 
continue  no  further  than  the  duration 
of  the  power  that  imprisons.  The  im- 
prisonment will  therefore  terminate 
with  the  adjournment  or  dissolution  of 
Congress. 

15. — The  house  of  representatives 
has  the  exclusive  right  of  originating 
bills  for  raising  revenue,  and  this  is  the 
only  privilege  that  house  enjoys  in  its 
legislative  character,  which  is  not  shar- 
ed equally  with  the  other;  and  even 
those  hills  arc  amendable  by  the  sen- 
ate, in  its  discretion.  Art.  1,  s.  7. 

10. — The  two  houses  are  an  entire 
and  perfect  check  upon  each  other,  in 
all  business  appertaining  to  legislation; 
and  one  of  them  cannot  oven  adjourn, 
during  the  session  of  Congress,  for 
more  than  three  days,  without  the  con- 
sent of  the  other;  nor  to  any  other 
place  than  that  in  which  the  two  houses 
siiull  be  silting.  Art.  1,  s.  5. 

17. — The  powers  of  Congress  extend 
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generally  to  all  subjects  of  a national 
nature.  Congress  are  authorised  to  I 
provide  for  the  common  defence  and 
general  welfare;  and  lor  that  purj>ose,  j 
among  other  express  grants,  they  have 
the  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises  ; to  borrow 
money  on  the  credit  of  the  United  j 
States ; to  regulate  commerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indians ; 1 McLean, 
K.  257 ; to  establish  an  uniform  rule 
of  naturalization,  and  uniihrm  laws  of 
bankruptcy  throughout  the  United 
States ; to  establish  post  offices  and 
post  roads ; to  promote  the  progress  of 
science  and  the  useful  arts,  by  securing 
for  a limited  time  to  authors  and  inven- 
tors, the  exclusive  right  to  their  re- 
spective writings  and  discoveries  ; to 
constitute  tribunals  inferior  to  the 
supreme  court ; to  define  and  punish 
piracies  on  the  high  seas,  and  offences 
against  the  laws  of  nations;  to  declare; 
war;  to  raise  and  support  armies;  to 
provide  ami  maintain  a navy  ; to  provide 
for  the  calling  forth  of  the  militia ; to  j 
exercise  exclusive  legislation  over  the 
District  of  Columbia ; and  to  give  full 
efficacy  to  the  powers  contained  in  the 
constitution. 

IB. — The  rules  of  proceeding  in 
each  house  are  substantially  the  same; 
tin*  house  of  representatives  choose 
their  own  speaker ; the  vice-president 
of  the  United  States,  is,  ex  officio, 
president  of  the  senate,  and  gives  the 
casting  vote  when  the  members  urc 
equally  divided.  The  proceedings  and 
discussions  in  the  two  houses  are  gene- 
rally in  public. 

19. — The  ordinary  mode  of  passing  [ 
laws  is  brifly  this ; one  day’s  notice  of 
a motion  for  leave  to  bring  in  a bill,  in 
cases  of  a general  nature,  is  required  ; 
every  bill  must  have  three  readings 
before  it  is  passed,  and  these  readings 
must  he  on  different  days;  and  no  hill 
can  he  committed  and  amended  until 
it  has  been  twice  read.  In  the  house 
of  representatives,  bills,  after  being 
twice  read,  arc  committed  to  a com- 
mittc  of  the  whole  house,  w hen  a chair- 
man is  appointed  by  the  speaker  to 


preside  over  the  committee  ; the  speaker 
leaves  the  chair,  and  take  a part  in  the 
debate  ns  an  ordinary  member. 

20.  — When  a kill  has  passed  one 
house,  it  is  transmitted  to  the  other, 
and  goes  through  a similar  form,  though 
in  the  senate  there  is  less  formality, 
and  hills  are  often  committed  to  a 
select  committee,  chosen  by  ballot.  If 
a hill  lx?  altered  or  amended  in  the 
house  to  which  it  is  transmitted,  it  is 
then  returned  to  the  house,  in  which  it 

1 originated,  and  if  the  two  houses  can- 
not agree,  they  appoint  a committee  to 
confer  on  the  subject. 

21.  — When  n hill  is  engrossed,  and 
has  received  the  sanction  of  both  houses, 
it  is  sent  to  the  president  for  his  appro- 
bation. If  he  approves  of  the  bill,  he 
signs  it.  If  he  docs  not,  it  is  returned, 
with  his  objections,  to  the  house  in 
which  it  originated,  and  that  house 
enters  the  objections  at  large  on  their 
journal,  and  proceeds  to  re-consider  it. 
If,  after  such  re-consideration,  tw'o- 

j thirds  of  the  house  agree  to  pass  the 
j bill,  it  is  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  is 
likewise  re-considered,  and  if  approved 
by  two-thirds  of  that  house,  it  becomes 
a law.  But  in  all  such  cases,  the 
votes  of  both  houses  are  determined  by 
yeas  and  nays  ; and  the  names  of  the 
persons  voting  for  and  against  the  bill, 
are  to  bo  entered  on  the  journal  of 
each  house  respectively, 

22.  — If  any  hill  shall  not  he  return- 
ed hv  the  president  within  ten  days 
(Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall 
he  a law,  in  like  manner  os  if  lie  had 
signed  it,  unless  the  Congress,  by 
their  adjournment,  prevent  its  return ; 
in  which  case  it  shall  not  be  a law. 
Art.  1,  8.  7.  See  House  of  lirprc - 
snitalivcs ; President ; Senate  ; Veto ; 
Kent,  Com.  lecture  xi. ; Ruwle  on  the 
Const,  ch.  ix. 

Congress,  med.  juris.  This  name 
was  anciently  given  in  France,  En- 
gland, and  other  countries,  to  the  indc-  * 
cent  consummation  of  marriage,  when 
made  in  the  presence  of  witnesses  ap- 
pointed by  the  courts,  in  coses  when 
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the  husband  or  wife  was  charged  by 
file  other  with  impotence.  Trebuchet, 
Jurisp.  dc  Med.  101 ; Dictionnuire  des 
Sciences  Medicates,  art.  CongrCs,  by 
Marc. 

CONJECTURE.  Conjectures  are 
reasoning  founded  on  probabilities  with- 
out any  demonstration  of  their  truth. 
Masco  rdus  has  defined  conjecture 
“ rationable  vestigium  Intends  veritatis, 
unde  nascitur  opinio  sapientis or  a 
slight  degree  of  credcnco  arising  from 
evidence  too  weak  or  too  remote  to 
produce  belief.  Do  Prob.  vol.  i.  quaist. 
14,  n.  14.  Sec  Diet,  do  Trevoux,  h. 
v.;  Denisart,  h.  v. 

CON  JOINTS.  Persons  married  to 
each  other.  Story,  Confl.  of  L.  § 71 ; 
Wolff,  Dr.  do  la  Nat.  § 858. 

CONJUGAL.  Matrimonial;  belong- 
ing to  marriage  ; as,  conjugal  rights, 
or  the  rights  which  belong  to  the  hus- 
band or  wife  as  such. 

CONJUNCTIVE,  contracts , wills , 
instruments.  A term  in  grammar 
used  to  designate  particles  which  con- 
nect one  word  to  another,  or  one  pro- 
position to  another  proposition. 

2.  — There  arc  many  cases  in  law, 
where  the  conjunctive  and  is  used  for 
the  disjunctive  ory  and  vice  versa. 

3.  — An  obligation  is  conjunctive 
when  it  contains  several  things  united 
by  a conjunction,  to  indicate  that  they 
are  all  equally  the  object  of  the  matter 
or  contract ; for  example,  if  1 promise  fer 
a lawful  consideration,  to  deliver  to 
you  my  copy  of  the  Life  of  Washing- 
ton, my  Encyclopaedia,  and  my  copy 
of  the  History  of  the  United  States,  I 
am  then  bound  to  deliver  all  of  them 
and  cannot  lx.‘  discharged  by  delivering 
one  only.  There  are,  according  to 
Toullier,  tom.  vi.  n.  686,  ns  many 
separate  obligations  as  there  arc  things 
to  be  delivered,  and  the  obligor  may 
discharge  himself  pro  tanto  by  deliver- 
ing either  of  them,  or  in  case  of  refusal 
the  tender  will  be  valid.  It  is  presum- 
ed, however,  that  only  one  action  could 
be  maintained  for  the  whole.  But  if 
the  articles  in  the  agreement  had  not 
boon  enumerated,  I could  not,  accor- 
ding to  Toullier,  deliver  one  in  dis- 

Vol.  i. — 38 


charge  of  my  contract,  without  the 
consent  of  the  creditor;  as  if,  instead 
of  enumerating  the  books  above  men- 
tioned, I had  bound  myself  to  deliver 
all  my  books,  the  very  books  in 
question.  Vide  Disjunctive , Item, 
and  the  cases  there  cited ; and  also, 
Bac.  Ab.  Conditions,  M ; 1 Bos.  & 
Pull.  242;  4 Bing.  N.  C.  463;  S.  C. 
33  E.  C.  L.  R.  413. 

CONJURATION,  swearing  toge- 
ther. It  signifies  a plot,  bargain,  or 
compact  made  by  a number  of  persons 
under  oath,  to  do  some  public  harm. 
In  times  of  ignorance,  this  word  was 
used  to  signify  the  personal  conference 
which  some  persons  were  supposed  to 
have  had  with  the  devil,  or  some  evil 
spirit,  to  know  any  secret,  or  effect 
any  purpose. 

CONNECTICUT.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  It  was  not  until 
the  year  1665  that  the  territory  now 
known  as  the  state  of  Coimccticut  was 
united  under  one  government.  The 
charter  was  granted  by  Charles  the 
Second,  in  April,  1602,  but  as  it  in- 
cluded the  whole  colony  of  New  Ha- 
ven, it  was  not  till  1665  that  the  latter 
ceased  its  resistance,  when  both  tho 
colony  of  Connecticut  and  that  of  New 
Haven  agreed,  and  then  they  were  in- 
dissolubly united,  and  have  so  re- 
mained. This  charter,  with  the  excep- 
tion of  a temporary  suspension,  con- 
tinued in  force  till  the  American  revo- 
lution, and  aflerwards  continued  as  a 
fundamental  law  of  the  state  till  the 
year  1818,  when  the  present  constitu- 
tion was  adopted.  1 Story  on  the 
Const.  § 86—88. 

2.  — The  constitution  was  adopted  on 
the  fifteenth  <lav  of  September,  1818. 
Tho  powers  of  the  government  are  di- 
vided into  three  distinct  departments, 
and  each  of  them  confided  to  a sepa- 
rate magistracy,  to  wit:  those  which 
are  legislative,  to  one ; those  which  arc 
executive  to  another ; and  those  which 
are  judicial  to  another.  Art.  2. 

3.  — 1st.  The  legislative  power  is 
vested  in  two  distinct  houses  or 
branches,  the  one  styled  the  senate, 
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and  the  other,  the  house  of  representa- 
tives, and  both  together  the  general  as- 
sembly. 1.  The  senate  consists  of 
twelve  members,  chosen  annually  by 
the  electors.  2.  The  house  of  repre- 
sentatives consists  of  electors  residing 
in  towns  from  which  they  are  elected. 
The  number  of  representatives  is  to  be 
the  same  as  at  present  practised  and 
allowed ; towns  which  may  be  hereaf- 
ter incorporated  are  to  be  entitled  to 
one  representative  only. 

4.  — 2d.  The  executive  power  is 

vested  in  a governor  and  lieutenant- 
governor.  1.  The  supreme  executive 
power  of  the  state  is  vested  in  a go- 
vernor, chosen  by  the  electors  of  the 
state ; lie  is  to  hold  his  office  for  one 
year  from  the  first  Wednesday  of  May, 
next  succeeding  bis  election,  and  until 
his  successor  be  duly  qualified.  Art. 
4,  s.  1.  The  governor  possesses  the 
veto  power,  art.  4,  s.  12.  2.  The  lieu- 

tenant-governor is  elected  immediately 
after  the  election  of  governor,  in  the 
same  manner  as  is  provided  for  the 
election  of  governor,  who  continues  in 
office  the  same  time,  and  is  to  possess 
the  same  qualifications  as  the  governor. 
Art.  4,  8.  3.  The  lieutenant-governor, 
by  virtue  of  his  office,  is  president  of 
the  senate ; and  in  case  of  the  death, 
resignation,  refusal  to  serve,  or  remo- 
val from  office  of  the  governor,  or  of 
his  impeachment  or  absence  from  the 
state,  the  lieutenant-governor  exercises 
all  the  powers  and  authority  appertain- 
ing to  the  office  of  governor,  until 
another  be  chosen,  at  the  next  {^nodi- 
cal election  lor  governor,  and  be  duly 
qualified ; or  until  the  governor,  im- 
peached or  absent,  shall  he  acquitted 
or  return.  Art.  4,  s.  14. 

5.  — 3d.  The  judicial  power  of  the  j 
state  is  vested  iu  a supreme  court  of 
errors,  a superior  court,  and  such  infe- 
rior courts  as  the  general  assembly 
may,  from  time  to  time,  ordain  and  es- 
tablish; the  powers  of  which  courts 
shall  he  defined.  A sufficient  number 
of  justices  of  the  peace,  with  such  ju- 
risdiction, civil  and  criminal,  ns  the  , 
general  assembly  may  prescribe,  are  to 
be  appointed  in  each  county.  Art.  5.  j 


CONNIVANCE,  is  an  agreement 
or  consent,  indirectly  given,  that  some- 
thing unlawful  shall  be  done  by  another. 

2.  — The  connivance  of  the  husband 
to  his  wife’s  prostitution,  deprives  him 
of  the  right  of  obtaining  a divorce ; or 
of  recovering  damages  from  the  sedu- 
cer; 4 T.  K.  657.  It  may  he  satis- 
factorily proved  by  implication. 

3.  — Connivance  differs  from  condo- 
nation, (q.  v.)  though  either  may  have 
the  same  legal  consequences.  Conni- 
vance necessarily  involves  criminality 
on  the  part  of  the  individual  who  con- 
nives ; condonation  may  take  place 
without  imputing  the  slightest  blame  to 
the  party  who  forgives  the  injury. 

4.  — Connivance  must  be  the  act  of 
the  mind  before  the  offence  has  been 
committed;  condonation  is  the  result 
of  a determination  to  forgive  an  injury 
which  was  not  known  until  after  it  was 
inflicted.  8 ILigg.  Eccl.  R.  350. 

5.  — Connivance  differs,  also,  from 
collusion,  (q.  v.) ; the  former  is  gene- 
rally collusion  for  a particular  pur- 
pose, while  the  latter  may  exist  without 
connivance.  3 Hagg.  Eccl.  R.  130. 
Vide  Shelf,  on  Mar.  & Div.  440;  3 
Hagg.  R.  82;  2 Hagg.  R.  370;  lb. 
278;  3 llogg.  R.  58,  107,  110,  131, 
312;  3 Pick.  R.  200;  2 Caines,  210; 

, Anth.  N.  P.  190. 

CONQUEST,  feudal  hnv.  This 
term  was  used  by  the  feudists  to  sigui- 
I fy  purchase. 

Coxui  est,  international  law , is  the 
1 acquisition  of  the  sovereignty  of  a 
country  by  force  of  arms,  exercised  by 
an  independent  power  which  reduces 
the  vanquished  to  the  submission  of  its 
' empire. 

— It  is  a general  rule  that,  where 
| conquered  countries  have  laws  of  their 
own,  these  laws  remain  in  force  after 
the  conquest,  until  they  are  abrogated, 
unless  they  arc  contrary  to  our  reli- 
gion, or  enact  any  malum  in  sc;  for 
in  all  such  cases  the  laws  of  the  con- 
quering country  prevail ; for  it  is  no 
to  be  presumed  that  laws  opposed  to 
religion  or  sound  morals  could  be 
sanctioned.  1 Story,  Const.  § 150, 
and  the  cases  there  cited. 
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•3. — The  conquest  and  military  oc-  i 
cupation  of  a part  of  the  territory  of 
the  United  States  by  a public  enemy, 
renders  such  conquered  territory,  dur- 
ing such  occupation,  a foreign  country 
with  respect  to  tho  revenue  laws  of  the 
United  States.  4 Wheat.  R.  246;  2 
Gallis.  U.  486.  The  people  of  a con- 
quered territory  change  their  alle- 
giance; but,  by  the  modern  practice, 
their  relations  to  each  other,  and  their 
rights  of  property  remain  the  same.  7 
Pet.  R.  86. 

4.  — Conquest  does  not,  per  se,  give 
the  conqueror  plenum  dominium  ct 
utile,  but  a temporary  right  of  posses- 
sion and  government.  2 Gallis.  R. 
486;  3 Wash.  C.  C.  R.  101.  See  8 
Wheat.  R.  691;  2 Bay,  R.  229;  2 
Dali.  R.  1 ; 12  Pet.  410*. 

5.  — The  right  which  the  English 
government  claimed  over  the  territory 
now  composing  the  United  States  was 
not  founded  on  conquest,  but  disco- 
very. lb.  § 152  et  seq. 

CONQ.UETS,  French  law.  The 
name  given  to  every  acquisition  which 
the  husband  and  wile,  jointly  or  sever- 
ally, make,  during  the  conjugal  com- 
munity. Thus  whatever  is  acquired 
by  the  husband  and  wife,  either  by  his 
or  her  industry  or  good  fortune,  enures 
to  the  extent  of  one  half  for  the  benefit 
of  the  other.  Merl.  Rep.  mot  Con- 
quet;  Merl.  Quest,  mot  Conquet.  In 
Louisiana,  these  gains  arc;  called 
depicts , (q.  v.)  Civ.  Code  of  Lo.  art. 
2369. 

CONSANGUINITY  is  the  relation 
subsisting  among  all  the  different  per- 
sons descending  from  the  samo  stock, 
or  common  ancestor.  2 Bl.  Com.  202  ; 
Toull.  Dr.  Civ.  Fr.  liv.  3,  t.  1,  ch.  n. 
115. 

2.  — Some  portion  of  the  blood  of  the 
common  ancestor  flows  into  the  veins 
ofall  his  descendants,  and  though  mixed 
with  the  blood  flowing  from  many 
other  families,  yet  it  constitutes  the 
kindred  or  alliance  by  blood  lietween 
any  two  of  the  individuals.  This  rela- 
tion by  blood  is  of  two  kinds,  lineal  and 
collateral. 

3.  — Lineal  consanguinity  is  that  re- 


lation which  exists  among  persons, 
where  one  is  descended  from  the  other, 
as  between  the  son  and  the  father  or 
the  grandfather,  and  so  upwards  in  a 
direct  ascending  line ; and  between  the 
father  and  the  son,  or  the  grandson, 
and  so  downwards  in  a direct  descend- 
ing line.  Every  generation  in  this 
direct  course  makes  a degree,  comput- 
ing either  in  the  ascending  or  descend- 
ing line.  This  being  the  natural  mode 
of  computing  the  degrees  of  lineal  con- 
sanguinity, it  has  been  adopted  by  the 
civil,  the  canon,  and  the  common  law. 

4. — Collateral  consanguinty  is  tho 
relation  subsisting  among  persons  who 
descend  from  tho  same  common  ances- 
tor, but  not  from  each  other.  It  is 
essential  to  constitute  this  relation,  that 
they  spring  from  tho  same  common 
root  or  stock,  but  in  different  branches. 
The  mode  of  computing  the  degrees  is 
to  discover  the  common  ancestor,  to 
begin  with  him  to  reckon  downwards, 
and  the  degree  the  two  persons,  or  the 
more  remote  of  them  is  distant  from 
the  ancestor,  is  the  degree  of  kindred 
subsisting  between  them.  For  instance, 
two  brothers  are  related  to  each  other 
in  the  first  degree,  because  from  the 
lather  to  each  of  them  is  one  degree. 
An  uncle  and  a nephew  arc  related  to 
each  other  in  tho  second  degree,  be- 
cause tho  nephew  is  two  degrees  dis- 
tant from  the  common  ancestor,  and 
the  rule  of  computation  is  extended  to 
the  remotest  degrees  of  collateral  rela- 
tionship. This  is  the  mode  of  compu- 
tation by  the  common  and  canon  law. 
The  method  of  computing  by  the  civil 
law,  is  to  begin  at  either  of  the  persons 
in  question,  and  count  up  to  the  com- 
mon ancestor,  and  then  downwards  to 
the  other  person  calling  it  a degree  for 
each  person,  both  ascending  and  de- 
scending, and  the  degrees  they  stand 
from  each  other,  is  the  degree  in  which 
they  stand  related.  Thus  from  a 
nephew  to  his  father  is  one  degree,  to 
the  grandfather  two  degrees,  and  then 
to  the  uncle  three,  which  points  out  the 
relationship. 

6. — The  following  table,  in  which 
the  Roman  numeral  letters  express  the 
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degrees  by  the  civil  law,  and  those  in  I the  common  law,  will  fully  illustrate 
Arabic  figures  at  the  bottom,  those  by  | the  subject. 


0. — The  mode  of  the  civil  law  is 
preferable,  for  it  points  out  the  actual 
degree  of  kindred  in  all  cases;  by  the 
mode  adopted  by  the  common  law,  dif- 
ferent relations  may  stand  in  the  same 
degree.  The  uncle  and  nephew  stand 
related  in  the  second  degree  by  the 
common  law,  and  so  arc  two  first 
cousins,  or  two  sons  of  two  brothers; 
but  by  the  civil  law  the  uncle  and  ne- 
phew are  in  the  third  degree,  and  the 


cousins  are  in  the  fourth.  The  mode 
of  computation,  however,  is  immaterial, 
for  both  will  establish  the  same  |>crson 
to  be  the  heir.  2 Bl.  Com.  202;  1 
Swift’s  Dig.  113;  Toull.  Civ.  Fr.  liv. 
3,  t.  1,  c.  3,  n.  115.  Vide  Branch; 
Degree;  Line. 

CONSCIENCE.  The  moral  sense, 
or  that  capacity  of  our  mental  constitu- 
tion, by  which  we  irresistibly  feel  the 
ditference  between  right  and  wrong. 
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2. — The  constitution  of  the  United 
States  wisely  provides  that  “ no  reli- 
gious test  shall  ever  be  required.”  No 
man,  then,  or  body  of  men,  have  a right 
to  control  a man’s  belief  or  opinion  in 
religious  matters,  or  to  forbid  the  most 
perfect  freedom  of  inquiry  in  relation 
to  them,  by  force  or  threats,  or  by  any 
other  motives  than  arguments  or  per- 
suasion. Vide  Story,  Const.  § 1841- 
1843. 

CONSENSUAL,  civil  law.  This 
word  is  applied  to  designate  one  species 
of  contract  known  in  the  civil  laws  ; 
these  contracts  derive  their  name*  from 
the  consent  of  the  parties  which  is  re- 
quired in  their  formation,  as  they  can- 
not exist  without  such  consent. 

2. — The  contract  of  sale,  among  the 
civilians,  is  an  example  of  a consensual 
contract,  because  the  moment  there  is 
an  agreement  between  the  seller  and 
the  buyer  as  to  the  thing  and  the  price, 
the  vender  and  the  nurciiascr,  have  re- 
ciprocal actions.  On  the  contrary,  on 
a loan,  there  is  no  action  by  the  lender 
or  borrower,  although  there  may  have 
been  consent,  until  the  thing  is  delivered 
or  the  money  counted.  This  is  a real 
contract  in  the  sense  of  the  civil  law. 
Lee.  El.  Dr.  Rom.  § 895 ; Poth.  Ob.  pt. 
1,  c.  l,s.  1,  art.  2 ; 1 Bell’s  Com.  (5th 
cd.)  435.  Vide  Contract . 

CONSENT,  is  an  agreement  to 
something  proposed,  and  differs  from 
assent,  (q.  v.)  NVoltf,  Ins.  Nat.  part  1, 
§§  27-30 ; Pard.  Dr.  Corn.  part.  2,  tit. 
1,  n.  138  to  a 178, 

2.  — Consent  is  either  express  or  im- 
plied. Express  when  it  is  given  viva 
voce,  or  in  writing ; implied,  when  it  is 
manifested  by  signs,  actions  or  facts, 
or  by  inaction  or  silence,  which  raise  a 
presumption  that  the  consent  has  been 
given. 

3.  — 1.  When  a legacy  is  given  with 
a condition  annexed  to  the  bequest,  re- 
quiring  the  consent  of  executors  to  the 
marriage  of  the  legatee,  and  under  such 
consent  being  given,  a mutual  attach- 
ment has  been  suffered  to  grow  up,  it 
would  be  rather  late  to  state  terms  and 
conditions  on  which  a murriage  be- 
tween the  parties  should  take  place,  2 


Ves.  6c  Bcamcs,  234 ; Arnbl.  204 ; 2 
Frecm.  201  ; unless  such  consent  was 
obtained  by  deceit  or  fraud,  1 Eden,  0 ; 
1 Phil  lira.  200 ; 12  Ves.  19. 

4.  — 2.  Such  a condition  does  not 
apply  to  a second  marriage.  3 Bro.  C. 
C.  145;  3 Ves.  239. 

5.  — 3.  If  the  consent  has  been  sub- 
stantially given,  though  not  vwdo  cl 
forma , the  legatee  will  be  held  duly 
" n titled  to  the  legacy.  1 Sim.  6c 
Stu.  172;  1 Mcriv.  187;  2 Atk.  205. 

G. — 4.  When  trustees  under  a mar- 
riage settlement  are  empowered  to  sell 
“ with  the  consent  of  the  husband  and 
wife,”  a sale  made  by  the  trustees 
without  the  distinct  consent  of  tlx;  wife, 
cannot  bo  a duo  execution  of  their 
power.  10  Ves.  378. 

7.  — 5.  Where  a power  of  sale  re- 
quires that  the  sale  should  lie  with  tho 
consent  of  certain  specified  individuals, 
the  fact  of  such  consent  having  been 
given,  ought  to  be  evinced  in  the  man- 
ner pointed  out  by  the  creator  of  the 
power,  or  such  ] lower  will  not  lie  con- 
sidered as  properly  executed.  10  Ves. 
308.  Vide,  generally,  2 Supp.  to  Ves. 
jr.  101, 165,  109 ; Avlille’s  Pand.  117  ; 
1 Rob.  Leg.  345,  539. 

8.  — 0.  Courts  of  equity  have  estab- 
lished tho  rule  that  when  the  true 
owner  of  property  stands  by,  and 
knowingly  suffers  a stranger  to  sell  the 
same  as  his  own,  without  objection, 
this  will  bo  such  implied  consent  us  to 
render  the  sale  valid  against  the  truo 
owner.  Story  on  Ag.  § 91  ; Story  on 
Eq.  Jur.  § 385  to  390.  And  courts  of 
law,  unless  restrained  by  technical 
formalities,  act  uj>on  tho  principles  of 
justice ; as,  for  example,  when  a man 
[jermitted,  without  objection,  the  sale  of 
his  goods  under  an  execution  against 
another  ]>erson.  6 Adolph.  6c  Ell. 
469  ; 9 Barn.  6c  Cr.  586 ; 3 Barn.  6c 
Adolph.  318,  note. 

9.  — The  consent  which  is  implied  in 
every  agreement  is  excluded,  1,  by 
error  in  the  cssentiuls  of  the  contract, 
as,  if  Paul,  in  the  city  of  Philadelphia, 
buy  tho  horse  of*  Peter,  which  is  in 
Boston,  and  promise  to  pay  one  hun- 
dred dollars  for  liirn,  the  horse  at  tho 
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time  of  the  sale,  unknown  to  either  , 
party,  being  dead.  2.  Consent  is  ex- 
cluded by  duress  of  the  party  making 
the  agreement.  3.  Consent  is  never 
given  so  as  to  bind  the  parties,  when  , 
it  is  obtained  by  fraud.  4.  It  cannot 
be  given  by  a person  who  has  no  un- 
derstanding, as  an  idiot,  nor  by  one 
who,  though  possessed  of  understand-  j 
ing,  is  not  in  law  capable  of  making  a ' 
contract,  ns  a feme  covert. 

Consent  rule.  In  the  English 
practice,  still  adhered  to  in  some  of  the 
states  of  the  American  union,  the  de- 
fendant in  ejectment  is  required  to 
enter  on  record  that  he  conlcsscs  the 
lease,  entry,  and  ouster  of  the  plain- 
tiff; this  is  called  the  consent  rule. 

2. — The  consent  rule  contains  the 
following  particulars,  namely  : 1.  The 
person  appearing  consents  to  be  made 
defendant  instead  of  the  casual  ejector; 
2.  To  appear  at  the  suit  of  the  plain- 
tiff; and,  if  the  proceedings  are  by 
bill,  to  file  common  bail;  3.  To  receive 
a declaration  in  ejectment,  and  plead 
not  guilty ; 4.  At  the  triul  of  the  case 
to  confess  lease,  entry,  and  ouster,  and 
insist  upon  his  title  only ; 5.  That  if 
at  the  trial,  the  party  appearing  shall 
not  confess  lease,  entry,  and  ouster, 
whereby  the  plaintiff  shall  not  bo  able 
to  prosecute  his  suit,  such  party  shall 
pay  to  the  plaintiff  the  costs  of  the  non 
pros,  and  sutler  judgment  to  be  entered 
against  the  casual  ejector ; 6.  That  if 
a verdict  shall  be  given  for  the  defen- 
dant, or  the  plaintiff  shall  not  prosecute 
his  suit  for  any  other  cause  than  the 
non-confession  of  lease,  entry,  and 
ouster,  the  lessor  of  the  plaintiff  shall 
pay  costs  to  the  defendant ; 7.  When 
the  landlord  appears  alone,  that  the 
plaintiff  shall  be  at  liberty  to  sign 
judgment  immediately  against  the  ca- 
sual ejector,  but  that  execution  shall  be 
stayed  until  the  court  shall  further 
order.  Adams,  Ej.  233,  234 ; and 
for  a form  see  Ad.  Ej.  Appx.  No.  23. 

Vide  2 Cowen,  442 ; 4 John.  R. 
31  i;  Caincs's  Cas.  102;  12  Wend. 
105;  3 Cowen,  350;  0 Cowen,  587 ; 

1 Cowen,  100 ; and  Casual  Ejector  ; 
Ejectment . 


CONSEQUENTIAL  DAMAGES, 
torts , arc  those  damages  or  those  losses 
which  arise  not  from  the  immediate  act 
of  the  party,  but  in  consequence  of 
such  act ; as,  if  n man  throw  a log 
in  the  public  streets,  and  another  fall 
on  it  and  become  injured  by  the  fall ; 
or  if  a man  should  erect  a dam  over 
his  own  ground,  and  by  that  means 
overflow  his  neighbour’s  to  his  injury. 

2. — The  form  of  action  to  be  insti- 
tuted for  consequential  damages  caused 
without  force,  is  by  action  on  the  case. 
3 East,  602;  1 Stran.  636;  5 T.  R. 
649 ; 5 Vin.  Ah.  403  ; 1 Chit.  PI.  127. 
Kamos  on  Eq.  71.  Vide  Immc/liate. 

CONSERVATOR,  a preserver,  a 
protector. 

2.  — Before  the  institution  of  the  office 
of  justices  of  the  peace  in  England, 
the  public  order  was  maintained  by 
officers  who  bore  the  name  of  conser- 
vators of  the  peace.  All  judges,  jus- 
tices, sheriffs,  and  constables  are  con- 
servators of  the  peace,  and  arc  bound, 
cx  officio,  to  be  aiding  and  assisting  in 
preserving  order. 

3.  — In  Connecticut,  this  term  is  ap- 
plied to  designate  a guardian  who  has 
the  care  of  the  estate  of  an  idiot.  5 
Conn.  R.  280. 

CONSIDERATION  CURLE,  prac- 
tice, is  the  judgment  of  the  court.  In 
pleadings  where  matters  arc  determined 
by  the  court  it  is  said,  therefore  it  is 
considered  and  adjudged  by  the  court, 
idea  consvlnatum  cst  per  curiam. 

CONSIDERATION,  contracts , is 
the  compensation  which  is  paid,  or  in- 
convenience suffered  by  the  party  from 
whom  it  flows.  Or  it  is  the  reason 
which  moves  the  contracting  party  to 
enter  into  the  contract.  2 Bl.  Com. 
443.  Viner  defines  it  to  bo  a cause  or 
occasion  meritorious,  requiring  a mu- 
tual recompense  in  deed  or  in  law. 
Abr.  tit.  Consideration,  A. 

2. — A consideration  of  some  sort  or 
other,  is  so  absolutely  necessary  to  the 
forming  a good  contract,  that  a mulum 
pactum , or  an  agreement  to  do  or  to 
pay  any  thing  on  one  side,  without  any 
compensation  to  the  other,  is  totally 
void  in  law ; and  a man  cannot  bo 
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compelled  to  perforin  it.  Dr.  & Stud, 
d.  2,  c.  24 ; 3 Call,  R.  439 ; 7 Conn.  1 
57  ; 1 Stew.  R.  51  ; 5 Mass.  301  ; 4 
John.  R.  235;  0 Yerg.  418;  Cooke, 
R.  467  ; 0 Halst.  R.  174 ; 4 Munf.  R. 
95.  But  contracts  under  seal  are  valid 
without  a consideration ; or,  perhaps, 
more  properly  shaking,  every  bond 
imports  in  itself  a sufficient  considera- 
tion, though  none  be  mentioned.  11 
Serg.  & R.  107  ; and  negotiable  in- 
struments, as  bills  of  exchange  and 
promissory  notes,  carry  with  them 
prima  facie  evidence  of  consideration. 
2 Bl.  Com.  445. 

3.  — The  consideration  must  be  some 
benefit  to  tlie  party  by  whom  the  pro- 
mise is  made?,  or  to  u third  person  at 
his  instance ; or  some  detriment  sus- 
tained at  the  instance  of  the  party 
promising,  by  the  party  in  whose  fa- 
vour the  promise  is  made.  4 East, 
455;  1 Taunt.  523*;  Chitty  on  Contr. 
7 ; Dr.  & Stu.  179  ; 1 Sclw.  N.  P.  39, 
40;  2 Pet.  182;  1 Litt.  123;  3 John. 
100  ; 0 Mass.  58 ; 2 Bibb,  30  ; 2 J.  J. 
Marsh.  222;  5 Crunch,  142,  150;  2 
N.  II.  Rep.  97  ; Wright.  R.  660  ; 14 
John.  R.  466;  13  S.  & R.  29;  3 M. 
Gr.  & Sc.  321. 

4.  — Considerations  arc  good,  ns 
when  they  are  for  natural  love  and 
affection  ; or  valuable?,  where  some  be- 
nefit arises  to  the  party  to  whom  they 
are  made,  or  inconvenience  to  the 
party  making  them;  Vin.  Abr.  Consi- 
deration, B. 

5.  — They  nro  legal,  which  are  suffi- 
cient to  support  the  contract;  or  illegal, 
which  renders  it  void.  As  to  illegal 
considerations,  see  1 IIov.  Supp.  to 
Ves.  jr.  295  ; 2 Hov.  Supp.  to  Yes.  jr. 
448.  If  the  jicrformancc  be  utterly 
impossible,  in  fact  or  in  law,  the  con- 
sideration is  void.  2 Lev.  161;  Yelv. 
197,  and  note ; 3 Bos.  & Pull.  296,  n.; 
14  Johns.  R.  381. 

6.  — A mere  moral  obligation  to  pay 
a debt  or  perform  a duty,  is  a sufficient 
consideration  for  an  exp  mss  promise, 
although  no  legal  liability  existed  at  the 
time  of  making  such  promise.  Cowp. 
290;  2 Bl.  Com.  445;  3 Bos.  & Pull. 
249,  note ; 2 East,  506 ; 3 Taunt.  311 ; 


5 Taunt.  36  ; 13  Johns.  R.  259 ; Yelv. 
41,  b,  note;  3 Pick.  207.  But  it  is  to 
be  observed  that  in  such  cases  there 
must  have  bi?cn  a good  or  valuable  con- 
sideration ; for  example,  every  one  is 
under  a moral  obligation  to  relieve 
a person  in  distress,  a promise  to  do 
so,  however,  is  not  binding  in  law. 
One  is  bound  to  pay  a debt  which  he 
owes,  although  he  lias  been  released ; 
a promise  to  pay  such  a debt  is  obli- 
gatory in  law  on  the  debtor,  and  can 
therefore  lie  enforced  bv  action.  12 
S.  & R.  177  ; 19  John.  R.  147;  4 W. 
C.  C.  R.  86,  148;  7 John.  R.  36;  14 
John.  R.  178;  1 Cowen,  R.  249;  8 
Mass.  R.  127.  See  7 Conn.  R.  57 ; 1 
Verm.  R.  420;  5 Verm.  R.  173;  5 
llam.  R.  58;  3 Penna.  R.  172;  5 
Binn.  R.  33. 

7.  — In  respect  of  time,  a conside- 
ration is  either y 1st,  executed,  or  some- 
thing done  before  the  making  of  the 
obligor’s  promise;  Yelv.  41,  a.  n.  In 
general  an  executed  consideration  is  in- 
sufficient to  support  a contract,  7 John. 
R.  87 ; 2 Conn.  R.  404  ; 7 Cowen,  R. 
358  ; but  an  executed  consideration  on 
request , 7 John.  R.  87 ; 1 Caines,  R. 
584,  or  by  somo  previous  duty,  or  if 
the  debt  be  continuing  at  the  time,  or 
it  is  barred  by  some  rule  of  law,  or 
some  provision  of  a statute,  as  the  act 
of  limitation,  it  is  sufficient  to  maintain 
an  action.  4 W.  C.  C.  R.  148;  14 
John.  R.  378;  17  S.  A;  R.  126;  2dly, 
executory,  or  something  to  be  done 
after  such  promise ; 3dly,  concurrent, 
ns  in  the  ease  of  mutual  promises; 
and,  4thly,  a continuing  consideration. 
Chitty  on  Contr.  16. 

8. — As  to  cases  where  the  contract 
has  been  set  aside  on  the  ground  of  a 
total  failure  of  the  consideration,  sec 
1 1 Johns.  R.  50;  7 Mass.  14;  3 Johns. 
R.  458 ; 8 Mass.  46 ; 6 Craneh,  53 ; 
2 Caines’s  Rep.  246;  and  1 Camp. 
10,  n. 

See,  in  general,  Obligation ; New 
Promise ; Evans’s  Poth.  vol.  ii.  p.  19; 
1 Fonb.  Eq.  335;  Nowl.  Contr.  65 ; 1 
Com.  Contr.  26;  Fell  on  Guarrant. 
337  ; 3 Chit.  Com.  Law,  63  to  99 ; 3 
Bos.  & Pull.  249,  n ; 1 Fonb.  Eq.  122, 
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note  lb.  370,  note  g ; 5 East,  20,  n.; 

2 Sound.  211,  note  2;  Lowes  PI.  Ass, 
49 : 1 Com.  Dig.  Action  upon  thy^ensc 
upon  Assumpsit,  B;  V iu.  Abr.  Actions 
of  Assumpsit,  Q;  lb.  tit.  Considc-  ( 
ration. 

CONSIGNATION,  contracts,  in  the 
civil  law,  is  n deposit  which  n debtor 
mukes  of  the  thing  that  he  owes  into  . 
the  hands  of  a third  person,  and  under 
the  authority  of  a court  of  justice. 
Both.  Oblig.  P.  3,  c.  1,  art.  8. 

2.  — Generally  the  consignation  is 
made  with  a public  officer;  it  is  very 
similar  to  our  practice  of  paying  money 
into  court. 

3.  — The  term  to  consign,  or  con- 
signation, is  derived  from  the  Latin 
consignarc , which  signifies  to  seal,  for 
it  was  formerly  the  practice  to  seal  up 
the  money  thus  received  in  a bag  or 
box.  Aso  & Man.  Inst.  B.  2,  t.  11,  c. 
1,  § 5.  See  Burge  on  Sur.  138. 

CONSIGNEE,  contracts , one  to 
whom  a consignment  is  made. 

2.  — When  the  goods  consigned  to 
him  are  his  own,  and  they  have  been 
ordered  to  be  sent,  they  arc  at  his  risk 
the  moment  the  consignment  is  made 
according  to  his  direction ; and  the 
persons  employed  in  tho  transmission 
of  the  goods  are  his  agents.  1 Liverm. 
on  Ag.  9.  When  the  goods  are  not 
his  own,  if  he  accept  the  consignment, 
he  is  bound  to  pursue  the  instructions 
of  the  consignor ; as  if  the  goods  be 
consigned  upon  condition  that  the  con- 
signee will  accept  the  consignor’s  bills, 
he  is  bound  to  accept  them;  lb.  139; 
or  if  he  is  directed  to  insure,  he  must 
do  so.  Ib.  325. 

3.  — It  is  usual  in  bills  of  lading  to 
state  that  the  goods  are  to  be  delivered 
to  the  consignee  or  his  assigns,  he  or 
they  paying  freight ; in  such  case  the 
consignee  or  his  assigns  by  accepting 
the  goods,  by  implication,  become 
bound  to  pay  the  freight.  Abbott  on 
Sh.  p.  3,  c.  7,  § 4 ; 3 Bing.  R.  383. 

4.  — Where  a person  acts,  publicly  as 
a consignee,  there  is  an  implied  en- 
gagement on  his  part  that  he  will  be 
vigilant  in  receiving  goods  consigned 
to  liis  care,  so  us  to  make  him  resjKjii* 


si  hie  for  any  loss  which  the  o wner  may 
sustain  in  consequence  of  his  neglect 
9 Watts  & Serg.  62. 

CONSIGNMENT,  the  goods  or  pro- 
perty sent  by  a common  carrier  from 
one  or  more  persons  called  the  con- 
signors, from  one  place,  to  one  or  more 
persons,  called  the  consignees,  who  are 
in  another.  By  this  term  is  also  un- 
derstood the  goods  sent  by  one  person 
to  another,  to  be  sold  or  disposed  of  by 
the  latter  for  and  on  account  of  the 
former. 

CONSIGNOR,  contracts , is  one 
who  makes  a consignment  to  another. 

2.  — When  goods  are  consigned  to 
to  be  sold  on  commissions,  and  the 
property  remains  in  the  consignor;  or 
when  goods  have  been  consigned  upon 
u credit,  and  the  consignee  has  become 
a bankrupt  or  failed,  the  consignor  has 
a right  to  stop  them  in  transitu , (q.v.) 
Abbott  on  Sh.  p.  3,  c.  9,  s.  1. 

3.  — The  consignor  is  generally  lia- 
ble for  the  freight  or  the  biro  for  the 
carriage  of  goods.  1 T.  R.  659. 

CONSILIUM,  or  dies  con&ilii,  -prac- 
tice, a time  allowed  for  the  accused  to 
make  his  defence,  and  now  more  com- 
monly used  for  u day  appointed  to  ar- 
gue a demurrer. 

CONSISTORY,  ecclesiastical  law. 
An  assembly  of  cardinals  convoked  by 
the  Poj>c.  The  consistory  is  public  or 
secret.  It  is  • public  when  the  Pope 
receives  princes  or  gives  audience  to 
ambassadors  ; secret , when  lie;  fills  va- 
cant sees,  proceeds  to  the  canonization 
of  saints,  or  judges  and  settles  certain 
contestations  submitted  to  him. 

2. — A court  which  was  formerly 
held  among  protestnnts,  in  some 
church  in  which  the  bishop  presided, 
assisted  by  some  of  his  clergy,  also 
bears  this  name.  It  is  now  held  in 
England,  by  the  bishop’s  chancellor  or 
commissary,  and  some  other  ecclesias- 
tical officers,  either  in  the  cathedral, 
church  or  other  place  in  his  diocese, 
for  the  determination  of  ecclesiastical 
cases  arising  in  that  diocese.  Merl. 
Rep.  h.  t. ; Burns’s  Diet.  h.  t. 

CONSOLATO  DEL  MARE,  (IL) 
The  name  of  a code  of  sea  laws  com- 
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piled  by  order  of  the  ancient  kings  of 
Arragon.  Its  date  is  not  very  certain, 
but  it  was  adopted  on  the  continent  of 
Europe,  as  the  code  of  maritime  law  in 
the  course  of  the  eleventh,  twelfth,  and 
thirteenth  centuries.  It  comprised  the 
ancient  ordinances  of  the  Greek  and 
Roman  emperors,  and  of  the  kings  of 
France  and  Spain;  and  the  laws  of  the 
Mediterranean  islands,  and  of  Venice 
and  Genoa.  It  was  originally  written 
in  the  dialect  of  Catalonia,  as  its  title 
plainly  indicates,  and  it  lias  been  trans- 
lated into  every  language  of  Europe. 

CONSOLIDATION,  civil  late , is 
the  union  of  the  usufruct  with  the  es- 
tate out  of  which  it  issues,  in  the  same 
person ; which  happens  when  the  usu- 
fructuary acquires  the  estate,  or  vice 
versa.  In  either  case  the  usufruct  is 
extinct.  In  the  common  law  this  is 
called  a merger.  Lee.  El.  Dr.  Rom. 
424.  U.  S.  Dig.  tit.  Actions,  V. 

2. — Consolidation  may  take  place  in 
two  ways : first,  by  the  usufructuary 
surrendering  his  right  to  the  proprie- 
tor, which  in  the  common  law  is  called 
a surrender ; secondly,  by  the  release 
of  the  proprietor  of  his  rights  to  the 
usufructuary,  which  in  our  law  is  call- 
ed a release. 

Consolidation  ri  le,  practice , com. 
law.  When  u number  of  actions  arc 
brought  on  the  same  policy,  it  is  the 
constant  practice,  for  the  purpose  of 
saving  costs  to  consolidate  them  by  a 
rule  of  court  or  judge’s  order,  which 
restrains  the  plaintilf  from  proceeding 
to  trial  in  more  than  one,  and  hinds  the 
defendants  in  all  the  others  to  abide  the 
event  of  that  one  ; hut  this  is  done  up- 
on condition  that  the  defendant  shall 
not  file  any  bill  in  equity,  or  bring  any 
writ  of  error  for  delay.  2 Marsh.  Ins. 
701.  For  the  history  of  this  rule, 
vide  Parke  on  Ins.  xlix.;  Marsh.  Ins. 
B.  1,  c.  10,  s.  4.  And  sec  1 John. 
(';is.  80 ; 19  Wend.  23;  18  Wend! 
044 ; 5 Cowcn,  282 ; 4 Cowen,  78 ; 
Id.  85  ; 1 John.  20  ; 9 John.  202. 

2. — The  term  consolidation  seems 
to  be  rather  misapplied  in  those  coses, 
for  in  point  of  fact  there  is  a mere  stay 
of  proceedings  in  all  those  cases  but 
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one,  3 Chit.  Pr.  044.  The  ride  is  now 
extended  to  other  cases : when  several 
actions  are  brought  on  the  same  bond 
against  several  obligors,  an  order  for 
a stay  of  proceedings  in  all  but  one 
will  be  made.  3 Chit.  Pr.  045  ; 3 
Carr.  & P.  58.  See  4 Ycatcs,  R. 
128;  3 S.  & R.  262;  Coleman,  02; 
3 Rand.  481  ; 1 N.  & M.  417,  n. ; I 
Cowen,  89 ; 3 Wend.  441  ; 9 Wend! 
451 ; 2 N.  & M.  438,440,  n. ; 5 Cow- 
en, 282  ; 4 I In  1st.  335;  1 Dali.  145; 
1 Browne,  Appx.  Ixvii.  1 Ala.  R.  77  ; 
1 Hill,  R.  40  ; 19  Wend.  23  ; 5 Yerg. 
297  ; 7 Miss.  177  ; 2 Tayl.  200. 

CONSOLS,  Eng.  laic.  This  is  an 
abbreviation  for  consolidated  annuities. 
Formerly  when  a loan  was  made  au- 
thorized by  government,  n particular 
part  of  the  revenue  was  appropriated 
for  the  payment  of  the  interest  and  of 
the  principal,  this  was  called  the  fund, 
and  every  loan  had  its  fund.  In  this 
manner  the  Aggregate  fund  originated 
in  1715;  the  South  Sea  fund,  in  1717  ; 
tbo  General  fund,  in  1617  ; and  the 
Sinking  fund  into  which  the  surplus  of 
those  three  funds  flowed,  which,  al- 
though destined  for  the  diminution  of 
the  national  debt,  was  applied  to  the 
necessities  of  the  government.  Thcso 
I four  funds  were  consolidated  into  one 
! in  the  year  1787,  under  the  name  of 
consolidated  fund. 

2.  — The  income  arises  from  tho  re- 
ceipts on  account  of  excise,  customs, 

! stamps,  and  other  perpetual  taxes.  Tho 
| charges  on  it  arc  the  interest  on  and 
I the  redemption  of  tho  public  debt ; the 
civil  list ; the  salaries  of  the  judges  and 
officers  of  state,  and  the  like. 

3.  — Tho  annual  grants  on  account 
of  the  army  and  navy,  and  every  part 
of  the  revenue  which  is  considered 

I temporary,  are  excluded  from  this 
I fund. 

4.  — -Those  persons  who  lent  the  mo 
' noy  to  the  government,  or  their  assigns, 

arc  entitled  to  an  annuity  of  three  per 
cent,  on  the  amount  lent,  which,  how- 
ever, is  not  to  be  returned,  except  at 
the  option  of  the  government ; so  that 
the  holders  of  consols  are  simply  amm* 
itants. 
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CONSORT.  A man  or  woman 
married.  The  man  is  the  consort  of 
his  wife,  the  woman  is  the  consult#  of 
her  hndbond. 

CONSPIRACY,  rfim.  law,  torts. — 
An  agreement  between  two  or  more 
persons  to  do  an  unlawful  act,  or  any 
of  those  acts  which  become  by  the 
combination  injurious  to  others.  For- 
merly this  oflbnce  was  much  more  cir- 
cumscribed in  its  meaning  than  it  is 
now.  Lord  Coko  describes  it  as  “ a 
consultation  or  agreement  between  two 
or  more  to  appeal  or  indict  an  inno- 
cent person  falsely  and  maliciously, 
whom  accordingly  they  cause  to  be  in- 
dicted or  appealed  ; and  afterwards  the 
party  is  acquitted  by  the  verdict  of 
twelve  men.” 

2.  — The  crime  - of  conspiracy,  ac- 
cording to  its  modern  interpretation, 
may  be  of  two  kinds,  namely,  conspir- 
acies against  the  public,  or  such  ns  en- 
danger the  public  health,  violate  public 
morals,  insult  public  justice,  destroy 
the  public  peace,  or  affect  public  trade, 
or  business. 

3.  — To  remedy  these  evils  the  guilty 
persons  may  l>c  indicted  in  the  namo 
of  the  commonwealth:  conspiracies 
against  individuals  arc  such  as  have  a 
tendency  to  injure  them  in  their  per- 
sons, reputation  or  property.  The  re- 
medy in  these  cases  is  either  by  indict- 
ment or  by  a civil  action. 

4.  — In  order  to  render  the  offence 
complete  there  is  no  occasion  that  any 
act  should  lie  done  in  pursuance  of  the 
unlawful  agreement  entered  into  be- 
tween the  parties,  or  that  any  one 
should  have  been  defrauded  or  injured 
by  it ; the  conspiracy  is  the  gist  of  the 
crime.  2 Muss.  R.  337 ; Id.  338  ; 0 
Maas.  R.  74;  8 &.  a K.  220 ; i Wi  nd. 
R.  250;  4 Halst.  R.  293;  2 Stew. 
Rep.  360;  5 Harr.  & John.  317;  8S. 
& R.  120.  Hut  see  10  Verm.  353. 

5.  — Ry  st.  1825,  c.  76,  § 23,  3 Sto- 
ry’s L.  U.  S.,  2006,  a wilful  and  cor- 
rupt conspiracy  to  cast  away,  bum  or 
otherwise  destroy  any  ship  or  vessel, 
with  intent  to  injure  any  underwriter 
thereon,  or  on  the  goods  on  board 
thereof,  or  any  lender  of  money  on 


such  vessel,  on  bottomry  or  respondent 
iin.  is,  by  the  laws  of  the  United  States 
made  felony,  and  the  offender  punisha- 
ble by  fine  nor  exceeding  ten  thousand 
dollars,  and  by  imprisonment  and  con- 
finement at  hard  labour,  not  exceeding 
ten  years. 

o! — By  the  Revised  Statutes  of  New 
York,  vol.  2,  p.  691,692,  it  is  enacted, 
tlmt  if  any  two  or  more  pc  r sons  shall  con- 
spire, either,  1.  To  commit  anyolfi  ncc; 
or,  2.  Falsely  and  maliciously  to  indict 
another  for  any  offence  ; or,  3.  False- 
ly to  move  or  maintain  any  suit ; or, 
4.  To  cheat  and  defraud  any  jierson  of 
any  property  hv  any  means  which  arc 
in  themselves  criminal ; or,  5.  To 
cheat  and  defraud  any  person  of  any 
properly,  by  means  which,  if  exe- 
cuted, would  amount  to  a cheat,  or  to 
obtaining  property  by  false  pretences; 
or,  0.  To  commit  any  act  injurious  to 
the  public  health,  to  public  morals,  or 
to  trade  and  commerce,  or  for  the  per- 
version or  obstruction  of  justice,  or  the 
due  administration  of  the  laws ; they 
shall  be  deemed  guilty  of  a misdemea- 
nor. No  other  conspiracies  are  there 
punishable  criminally.  And  no  agree- 
ment, except  to  commit  a felony  uj>ori 
the  jterson  of  another,  or  to  commit  uifc 
son  or  burglary,  shall  be  deeintxl  a 
conspiracy,  unless  some  act  besides 
such  agreement  Ijc  done  to  ertect  the 
object  thereof,  by  one  or  more  of  the 
parties  to  such  agreement. 

7. — When  a felony  has  l»een  com- 
mitted in  pursuance  of  a conspiracy, 
the  latter,  which  is  only  a misdemean- 
or, is  merged  in  the  former  ; but  when 
a misdemeanor  only  has  been  commit- 
ted in  pursuance  of  such  conspiracy, 
the  two  crimes  being  of  equal  degree, 
there  can  be  no  legal  technical  merger. 
4 Wend.  R.  265.  Vide  1 Hawk.  444 
to  451  ; 3 Chit.  Cr.  Law,  1138  to 
1 193  ; 3 Inst.  143  ; Com.  Dig.  Justices 
of  the  Peace,  B.  107  ; Burn’s  Justice, 
Conspiracy ; Williams’s  Justice,  Con- 
spiracy ; 4 Chit.  Blacks.  92 ; Dick. 
Justice,  Conspiracy  ; Bac.  Ah.  Actions 
on  the  Case,  Cl ; 2 Russ,  on  Cr.  553 
to  574;  2 Mass.  329;  lb.  536;  5 
Mass.  106;  2 Day,  R.  205;  Whart. 
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Dig.  Conspiracy ; 3 Scrg.  & Rawlc, 
220 ; 7 Serg.  & Rawlc,  400  ; -4  Halst. 
R.  293;  5 Ilarr.  & Johns.  317;  \ 
Wend.  229 ; 2 Stew.  R.  300  ; 1 Saund. 
230,  n.  (4).  For  the  French  law,  see 
Mcrl.  Rep.  mot  Conspiration ; Code 
Penal,  art.  89. 

CONSPIRATORS,  persons  guilty 
of  a conspiracy.  There  must  be  at 
least  two  conspirators.  See  Con - 
spiracy. 

CONSTABLE,  is  an  officer,  gene- 
rally elected  by  the  people. 

2.  — He  possesses  |>owcr,  virtutc  of- 
ficii, as  a conservator  of  the  peace  at 
common  law,  and  by  virtue  of  various 
legislative  enactments ; he  may  there- 
fore apprehend  a supposed  offender 
without  a warrant,  for  treason,  felony, 
breach  of  the  peace,  and  some  misde- 
meanors less  than  felony,  when  com- 
mitted in  his  view.  1 Hale,  587;  1 
East,  P.  C.  303  ; 8 Serg.  & Rawlc,  47. 
He  may  also  arrest  a supposed  of- 
fender upon  the  information  of  others, 
without  any  positive  charge  on  his 
own  knowledge  of  the  circumstances 
on  which  the  suspicion  is  founded ; but 
he  does  so  at  his  peril,  unless  he  can 
show  that  a felony  has  been  committed 
by  some  jxirson,  ns  well  as  the  reason- 
ableness of  the  suspicion  that  the  party 
arrested  is  guilty.  1 Chit.  Cr.  L.  27  ; 
0 Binn.  R.  310;  2 Hale,  91,92;  1 
East,  P.  C.  301.  He  has  power  to 
call  others  to  his  assistance. 

3.  — A constable  is  also  a ministerial 
officer,  bound  to  obey  the  warrants 
and  precepts  of  justices,  coroners  nnd 
sheriffs.  Constables  arc  also  in  some 
states  bound  to  execute  the  warrants 
nnd  process  of  justices  of  the  |)eace  in 
civil  cases. 

4.  — In  England  they  have  many 
officers,  with  more  or  loss  power,  who 
bear  the  name  of  constables ; as,  lord 
high  constable  of  England,  high  con- 
stable,  head  constables,  petty  consta- 
bles, constables  of  castles,  constables 
of  the  tower,  constables  of  the  foes, 
constable  of  the  exchequer,  constable 
of  the  staple,  &c. 

5.  — In  some  of  the  cities  of  the 
United  States  there  arc  officers  who 


are  called  high  constables,  who  are 
the  principal  police  officers  where  they 
i reside.  Vide  the  various  Digests  of 
American  law,  h.  t. ; 1 Chit.  Cr.  L. 
20  ; 5 Vin.  Ab.  427  ; 2 Phil.  Ev.  253  ; 
2 Sell.  Pr.  70;  Bnc.  Ab.  h.  t. ; Com. 
Dig.  Justices  of  the  Peace  (B  79) ; 
lb.  (D  7);  lb.  Officer,  (E  2);  VVillc. 
Otfi  Const. 

CONSTABLEWICK.  In  England, 
by  this  word  is  meant  the  territorial 
jurisdiction  of  a constable.  5 Nev.  & 
M.  2G1. 

CONSTAT,  English  law.  The 
name  of  a certificate,  which  the  clerk 
of  the  pipe  and  auditors  of  the  ex- 
chequer make  at  the  request  of  any 
person  who  intends  to  plead  or  move 
in  the  court  for  the  discharge  of  any 
thing ; nnd  the  effect  of  it  is,  the  cer- 
tifying what  conshit  (appears)  upon 
record  touching  the  matter  in  question. 

2. — A constat  is  held  to  Iks  superior 
to  an  ordinary  certificate,  because  it 
contains  nothing  but  what  is  on  record. 
An  exemplification  under  the  great 
seal,  of  the  enrolment  of  any  letters- 
patent,  is  called  a constat.  Co.  Lilt. 
225,  Vide  Exemplification  ; Inspexi* 

THUS. 

CONSTITUENT,  he  who  gives  au- 
thority to  another  to  act  for  him. 

2. — The  constituent  is  bound  with 
whatever  his  attorney  docs  by  virtue 
of  his  authority.  The  electors  of  a 
member  of  the  legislature  are  his  con- 
stituents, to  whom  he  is  responsible  for 
his  legislative  acts. 

CONSTITUIMUS.  A Latin  word, 
which  signifies  tec  constitute.  When- 
ever the  king  of  England  is  vested 
with  the  right  of  creating  a new  office, 
he  must  use  proper  words  to  do  so ; for 
example,  crigbnus , const  it uimus,  &c. 
Bac.  Ab.  Offices,  &c.  E. 

TO  CONSTITUTE,  contr.  To 
empower,  to  authorize.  In  the  com- 
mon form  of  letters  of  attorney,  these 
words  occur,  44 1 nominate,  constitute 
and  appoint.” 

CONSTITUTED  AUTHORITIES. 
Those  powers  which  the  constitution 
of  each  people  has  established  to 
govern  them,  to  cause  their  rights  to 
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be  respected,  and  to  maintain  those  of 
each  of  its  members. 

2. — They  are  called  constituted  to 
distinguish  them  from  the  constituting 
authority  which  has  created  or  or- 
ganized them,  or  has  delegated  to  an 
authority  which  it  has  itself  created, 
the  right  of  establishing  or  regulating 
their  movements.  The  officers  ap- 
pointed under  the  constitution  are  also 
collectively  called  the  constituted  au- 
thorities. Dali,  Diet,  mots  contrainte 
par  corps,  n.  526. 

CONSTITUTION,  in  government, 
is  the  fundamental  law  of  the  state, 
containing  the  principles  upon  which 
the  government  is  founded,  and  regu- 
lating the  divisions  of  the  sovereign 
powers,  directing  to  what  persons  each 
of  these  powers  is  to  be  confided,  and 
tho  manner  it  is  to  be  exercised ; as, 
the  constitution  of  the  United  States. 
See  Story  on  the  Constitution ; Kawle 
on  the  Const. 

2.  — The  words  constitution  and 
government  (q.  v.)  arc  sometimes  em- 
ployed to  express  the  same  idea,  the 
manner  in  which  sovereignty  is  exer- 
cised in  each  state.  Constitution  is 
also  the  name  of  the  instrument  con- 
taining tito  fundamental  laws  of  the 
state. 

3.  — By  constitution,  the  civilians, 
and,  from  them,  the  common  law 
writers,  mean  some  particular  law ; as 
the  constitutions  of  the  cmj>crors  con- 
tained in  the  Code. 

Constitution,  contracts.  The  con- 
stitution of  a contract,  is  tlie  making 
of  the  contract ; as,  the  written  consti- 
tution of  a debt.  1 Bell’s  Com.  332, 
5th  cd. 

Constitution  or  the  United 
States  or  America.  The  fundamental 
law  of  the  United  States. 

2. — It  was  framed  by  a convention 
of  the  representatives  of  the  people, 
who  met  at  Philadelphia,  and  finally 
adopted  it  on  the  17th  day  of  Septem- 
ber, 1787.  It  became  the  law  of  the 
land  on  tho  first  Wednesday  in  March, 
178U.  5 Wheat.  420. 

2. — A short  analysis  of  this  instru- 
ment, so  replete  with  salutury  pro- 
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visions  for  iusuring  liberty  and  private 
rights,  «u*d  public  peace  and  prosperity, 
w[U  -here  be  given. 

3.  The  preamble  declares  that  the 

people  of  the  United  States,  in  order 
to  form  a more  perfect  union,  establish 
justice,  insure  public  tranquillity,  pro- 
vide lor  the  common  delenco,  promote 
the  general  welfare,  and  secure  the 
blessings  of  liberty  to  themselves  and 
their  posterity,  do  ordain  and  establish 
this  constitution  for  the  United  States 
of  America. 

4.  — 1.  The  first  article  is  divided 
into  ten  sections.  By  the  first  the 
legislative  power  is  vested  in  Congress. 
The  sccotul  regulates  the  formation  of 
the  house  of  representatives,  and  de- 
clares who  shall  be  electors.  The  third 
provides  for  the  organization  of  tho 
senate,  and  liestows  on  it  the  power  to 
try  impeachments.  The  fourth  di- 
rects the  times  and  places  of  holding 
elections ; and  the  time  of  meeting  of 
Congress.  The  fifth  determines  tho 
power  of  the  respective  houses.  Tho 
sixth  provides  for  a compensation  to 
members  of  Congress,  and  lor  their 
safety  from  arrests ; and  disqualifies 
them  from  bolding  certain  offices.  The 
seventh  directs  the  manner  of  passing 
bills.  The  eighth  defines  the  powers 
vested  in  Congress.  The  ninth  con- 
tains the  following  provisions ; 1st,  that 
the  migration  or  importation  of  persons 
shall  not  bo  prohibited  prior  to  the 

( year  1808 ; 2dly,  that  the  writ  of 
hal>eas  corpus  shall  not  be  suspended, 
except  in  particular  cases ; 3dly,  that 
no  bill  of  attainder,  or  ex  j>ost  facto 
law,  shall  lie  passed  ; lthlv,  the  man- 
ner of  laying  taxes ; Othly,  the  manner 
! of  drawing  money  out  of  the  treasury ; 
Othly,  that  no  title  of  nobility  sludl  l>o 
granted;  7thly,  that  no  officer  shall 
receive  a present  from  a foreign  govern- 
ment. The  tenth  forbids  the  respective 
states  to  exorcise  certain  powers  there 
enumerated. 

5.  — 2.  The  second  article  is  divided 
into  four  sections.  The  first  vests  tho 
executive  power  in  tin*  president  of  tho 
United  States  of  America,  and  provides 

I for  his  election,  and  that  of  the  vice- 
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president.  The  second  section  confers 
various  powers  on  the  president.  The 
third  defines  his  duties.  The  fourth 
provides  for  the  impeachment  of  the 
president,  vice-president,  and  all  civil 
officers  of  the  United  States. 

6.  — 3.  The  third  article  contains 
three  sections.  The  first  vests  the  ju- 
dicial power  in  sundry  courts,  provides 
for  the  tenure  of  office  by  the  judges, 
and  for  their  compensation.  The  sec- 
ond provides  for  the  extent  of  the  judi- 
cial power,  vests  in  the  supreme  court 
original  jurisdiction  in  certain  cases, 
and  directs  the  manner  of  trying 
crimes.  The  third9  defines  treason, 
and  vests  in  Congress  the  power  to  de- 
clare its  punishment. 

7.  — 4.  The  fourth  article  is  com- 
posed of  four  sections.  The  first  re- 
lates to  the  faith  which  state  records, 
&c.,  shall  have  in  other  states.  The 
second  secures  the  rights  of  citizens  in 
the  several  states — for  the  delivery  of 
fugitives  from  justice  or  from  labour. 
The  third  for  the  admission  of  new 
states,  and  the  government  of  the  ter- 
ritories. The  fourth  guaranties  to 
every  state  in  the  union  the  republican 
form  of  government,  and  protection 
from  invasion  or  domestic  violence. 

8.  — 5.  The  firth  article  provides  for 
amendments  to  the  constitution. 

9.  — 0.  The  sixth  article  declares 
that  the  debts  due  under  the  confedera- 
tion shall  be  valid  against . the  United 
States;  that  the  constitution  and  trea- 
ties made  under  its  powers  shall  be  the 
supreme  law  of  the  land ; that  public 
officers  shall  be  required  by  oatli  or 
affirmation  to  support  the  constitution 
of  the  United  States;  that  no  religious 
test  shall  be  required  as  a qualification 
for  office. 

10.  — 7.  The  seventh  article  directs 
what  shall  Ik?  a sufficient  ratification  of 
this  constitution  by  the  states. 

11.  — In  pursuance  of  the  firth  article 
of  the  constitution,  articles  in  addition 
to,  and  amendment  of,  the  constitution, 
wore  proposed  by  Congress,  and  rati- 
fied by  the  legislatures  of  the  several 
states.  These  additional  articles  are 
to  the  following  import : 


12.  — 1.  Relates  to  religious  free- 
dom ; the  liberty  of  the  press ; the 
right  of  the  people  to  assemble  and 
petition. 

13.  — 2.  Secures  to  the  people  the 
right  to  bear  arms. 

14.  — 3.  Provides  for  the  quartering 
of  soldiers. 

15.  — 4.  Regulates  the  right  of 
search,  and  of  arrest  on  criminal 
charges. 

1 0. — 5.  Directs  the  manner  of  being 
held  to  answer  for  crimes,  and  pro- 
vides for  the  security  of  the  life,  liberty 
and  property  of  the  citizens. 

17.  — 0.  Secures  to  the  accused  the 
right  to  a fair  trial  by  jury. 

18.  — 7.  Provides  for  a trial  by  jury 
in  civil  cases. 

19.  — 8.  Directs  that  excessive  bail 
shall  not  bo  required ; nor  excessive 
fines  imposed  ; nor  cruel  and  unusual 
punishments  inflicted. 

20.  — 9.  Secures  to  the  people  the 
rights  retained  by  them. 

21.  — 10.  Secures  the  rights  to  the 
states,  or  to  the  people  the  rights  they 
have  not  granted. 

22.  — 11.  Limits  the  powers  of  the 
courts  as  to  suits  against  one  of  the 
United  States. 

23.  — 12.  Points  out  the  manner  of 
electing  the  President  and  Vice-Presi- 
dent. 

CONSTITUTIONAL,  that  which  is 
consonant  to,  and  agrees  with  the  con- 
stitution. 

2. — When  laws  are  made  in  viola- 
tion of  the  constitution,  they  are  null 
and  void : but  the  courts  will  not  de- 
clare such  a law  void  unless  there  ap- 
pears to  be  a clear  and  unequivocal 
breach  of  the  constitution.  4 Dali.  It. 
14:  3 Dali.  It.  399;  1 Crunch,  R. 
137;  1 Binn.  It.  415;  (l  Crnnch,  It. 
87, 130  ; 2 Hall’s  Law  Journ.  90,  255, 
202;  3 Hall’s  Law  Journ.  207; 

Wheat.  Dig.  tit.  Constitutional  Law;  2 
Pet.  It.  522;  2 Dali.  309;  12  Wheat. 
It.  270;  Charlt.  It.  175,  235;  1 
Breese,  It.  70,  209;  1 Blackf.  R.  200; 
2 Porter,  R.  303 ; 5 Binn.  355 ; 3 S. 
A.  It.  109;  2 Penna.  It.  184  ; 19  John. 
It.  58 ; 1 Cowen,  It.  550  ; 1 Marsh.  R. 


290;  Pr.  Dec.  04,  89;  2 Lit!.  R.  90; 

4 Munr.  R.  43;  1 South.  R.  192;  7 
Pick.  R.  406;  13  Pick.  R.  60;  11 
Mass.  R.  396;  9 Greenl.  R.  60;  5 
Hayw.  R.  271  ; 1 Harr.  & J.  230;  1 
Gill  Ac  J.  473  ; 7 Gill  Ac  J.  7 ; 9 Vorg. 
490 ; 1 Rep.  Const.  Ct.  267  ; 3 Dc- 
saus.  R.  476;  0 Rand.  245;  1 Chip. 
R.  237  , 257  ; 1 Aik.  R.  314  ; 3 N.  li. 
Rep.  473;  4 N.  II.  Rep.  16;  7 N.  II. 
Rep.  65 ; 1 Murph.  R.  58.  See  3 
Law  Intel  1 . 65,  for  a list  of  decisions 
made  by  the  supreme  court  of  the  Uni- 
ted States,  declaring  laws  to  be  uncon- 
stitutional. 

CONSTITUTOR,  civil  law.  He 
who  promised  by  a si  mole  pact  to  pay 
the  debt  of  another ; and  ibis  is  always 
a principal  obligation.  Inst.  4,  6,  9. 

CONSTRAINT.  In  the  civil  and 
Scottish  law,  by  this  term  is  understood 
what,  in  the  common,  is  known  by  the 
name  of  duress. 

2.  — It  is  a general  ride  that  when 
one  is  compiled  into  a contract,  there 
is  no  effectual  consent,  though,  ostensi- 
bly, there  is  the  form  of  it.  In  such 
case  the  contract  will  be  declared  void. 

3.  — The  constraint  requisite  thus  to 
annul  a contract,  must  be  a vis  aid 
metus  qui  cadet  in  const  ant  an  virum , 
such  as  would  shake  a man  of  firm- 
ness and  resolution.  3 Ersk.  1,§  16; 
and  4,  1,  § 20;  1 Hell’s  Com.  B.  3, 
part  1,  c.  l,s.  1,  art.  1,  page  295. 

CONSTRUCTION,  •practice , is  de- 
fined by  Mr.  Powell  to  lie  “the  draw- 
ing an  inference  by  the  act  of  reason, 
as  to  the  intent  of  an  instrument,  from 
given  circumstances,  upon  principles 
deduced  from  men’s  general  motives, 
conduct  and  action.”  This  definition 
may,  perhaps,  not  be  sufficiently  com- 
plete, inasmuch  as  the  term  instru- 
ment generally  implies  something  re- 
duced into  writing,  whereas  construe- 
tion  is  equally  necessary  to  ascertain 
the  meaning  of  engagements  merely 
verbal.  In  other  respects  it  up  pears 
to  be  perfectly  accurate.  The  Treatise 
of  Equity,  defines  interpretation  to  be 
the  collection  of  the  meaning  out  of 
signs  the  most  probable.  1 Powell  on 
Con.  370. 


2.  — There  are  two  kinds  of  con- 
structions; the  1st,  is  literal  or  strict; 
this  is  uniformly  the  construction 
given  to  penal  statutes.  1 HI.  Com. 
88;  6 Watts  & Sorg.  276;  3 Taunt. 
377.  2dly.  The  other  is  liberal,  and 
applied,  usually,  to  remedial  laws,  in 
order  to  enforce  them  according  to 
their  spirit. 

3.  — In  the  supreme  court  of  the 
United  States,  the  rule  which  has  been 
uniformly  observed  “ in  construing 
statutes  is  to  adopt  the  construction 
made  by  the  courts  of  the  country  by 
whose  legislature  the  statute  was  en- 
acted. This  rul<?  may  lie  susceptible 
of  some  modification  when  applied  to 
British  statutes  which  are  adopted  in 
any  of  these  states.  By  adopting  them, 
they  become  our  own,  as  entirely  as  if 
they  had  been  enacted  by  the  legisla- 
ture of  the  state. 

4.  — The  received  construction,  in 
England,  at  the  time  they  are  admitted 
to  operate  in  this  country, — indeed,  to 
the  time  of  our  separation  from  the 
British  empire, — may  very  properly  be 
considered  ns  accompanying  the  sta- 
tutes themselves,  and  forming  an  inte- 
gral part  of  them.  But,  however  wo 
may  respect  the  subsequent  decisions, 
(and  certainly  they  are  entitled  to  great 
respect,)  we  do  not  admit  their  abso- 
lute authority.  If  the  English  courts 
vary  their  construction  of  a statute, 
which  is  common  to  the  two  countries, 
we  do  not  hold  ourselves  bound  to 
fluctuate  with  them.”  5 Pet.  R.  280. 

5.  — The  great  object  which  the  law 
has,  in  all  cases,  in  contemplation,  as 
furnishing  the  leading  principle  of  the 
rules  to  be  observed  in  the  construction 
of  contracts,  is,  that  justice  is  to  be 
done  between  the  parties,  by  enforcing 
the  performance  of  their  agreement, 
according  to  the  sense  in  which  it  >vas 
mutually  understood  and  relied  upon  at 
the  time  of  mnking  it. 

6.  — When  the  contract  is  in  writing, 
the  difficulty  lies  only  in  the  construc- 
tion of  the  words;  when  it  is  to  bo 
made  out  by  parol  testimony,  that  dif- 
ficulty is  augmented  by  the  possible 
mistakes  of  the  witnesses  as  to  the 
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words  used  by  the  parties ; but  still, 
when  the  evidence  is  received,  it  must 
be  admitted  to  l>c  perfectly  correct, 
when  a construction  is  to  be  put  upon 
it.  The  following  are  the  principal 
rules  to  be  observed  in  the  construction 
of  contracts. 

7.  — 1.  When  the  words  used  arc 
of  precise  and  unambiguous  meaning, 
leading  to  no  absurdity,  that  meaning 
is  to  be  taken  as  conveying  the  inten- 
tion of  the  parties.  "But  should  there 
be  manifest  absurdity  in  the  application 
of  such  meaning,  to  the  particular  oc- 
casion, this  will  let  in  construction  to 
discover  the  true  intention  of  the 
parties:  for  example;  1st,  when  words 
are  manifestly  inconsistent  with  the 
declared  purpose  and  object  of  the  con- 
tract they  will  be  rejected;  as  if,  in  a 
contract  for  sales,  the  price  of  the  thing 
sold  should  be  acknowledged  as  re- 
ceived, while  the  obligation  of  the 
seller  was  not  to  deliver  the  commodity. 
2 Atk.  R.  32.  2diy,  when  words  are 
omitted  so  as  to  defeat  the  effect  of  the 
contract,  they  will  lx?  supplied  by  the 
obvious  sense  and  inference  from  the 
context ; us  if  the  contract  stated  that 
the  seller  for  the  consideration  of  one 
hundred  dollars  sold  a horse,  and  the 
buyer  promised  to  pay  him  for  the 
said  horse  one  hundred,  tho  word 
dollars  would  he,  supplied.  3dly. 
when  the  words,  taken  in  one  sense, 
go  to  defeat  the  contract,  while  they 
are  susceptible  of  another  construction 
which  will  give  effect  to  the  design  of 
the  parties,  and  not  destroy  it,  the 
latter  will  he  preferred.  Cowp.  714. 

8.  — 2.  The  plain,  ordinary,  and 
populur  sense  of  the  words,  is  to  be 
preferred  to  the  more  unusual,  etymolo- 
gical, and  recondite  meaning  ; or  even 
to  tlie  literal,  and  strictly  grammatical 
construction  of  the  words,  where  these 
last  would  lead  to  any  ineflicacy  or 
inconsistency. 

U. — 3.  W hen  a peculiar  meaning 
has  been  stamped  upon  the  words  by 
the  usage  of  that  particular  trade  or 
place  in  which  the  contract  occurs, 
such  technical  or  peculiar  meaning  will 
prevail.  4 East,  U.  135.  It  is  us  if 


the  parties  in  framing  their  contract 
had  made  use  of  a foreign  language, 
which  the  court  is  not  hound  to  under- 
stand, hut  which,  on  evidence  of  its 
import,  must  Ik:  applied.  7 Taunt.  R. 
272  ; 1 Stark.  R.  504.  But  the  ex- 
pression so  made  technical  and  appro- 
priate, and  the  usage  hv  which  it  lias 
become  so,  must  lie  so  clear  that  the 
court  cannot  entertain  a doubt  upon 
the  subject.  2 Bos.  & P.  104  ; 3 Stark. 
Ev.  1036;  0 T.  R.  320.  Technical 
words  are  to  ho  taken  according  to 
their  approved  and  known  use  in  the 
trade  in  which  the  contract  is  entered 
into,  or  to  which  it  relates,  unless  they 
have  manifestly  been  understood  in 
another  sense  by  the  parties.  Vide  10 
Sorg.  & R.  120. 

10.  — 1.  The  place  where  a contract 
bus  Ix^n  made,  is  a most  material 
consideration  in  its  construction.  Gene- 
rally its  validity  is  to  he  decided  by 
the  law  of  the  place  where  it  is  made; 
if  valid  there,  it  is  considered  valid 
every  whore.  2 Mass.  It.  88  ; 1 Pet. 
R.  317  ; Story,  Confl.  of  Laws,  § 242  ; 

4 Cowcn’s  R.  410,  note  ; 2 Kent,  Com. 
p.  30,  457,  in  the  notes;  3 Conn.  R. 
253,  472;  4 Conn.  It.  517.  Its  con- 
struction is  to  he  according  to  the  laws 
of  the  place  where  it  is  made;  for 
example,  where  a note  was  given  in 
China,  payable  eighteen  months  after 
date,  without  any  stipulation  as  to  the 
amount  of  interest,  the  court  allowed 
the  Chinese  interest  of  one  per  centum 
per  month  from  the  expiration  of  the 
eighteen  months.  1 Wash.  C.  C.  R. 
258;  see  12  Mass.  R.  4,  and  the 
article  Interest  for  money. 

11.  — 5.  Previous  conversations  and 
all  that  passes  in  the  course  of  corres- 
pondence or  ncgociation  leading  to  the 
contract,  are  entirely  superceded  by  a 
written  agreement.  The  pnrtics  having 
agreed  to  reduce  the  terms  of  their 
contract  to  writing,  the  document  is 
constituted  ns  the  only  true  and  final 
exposition  of  their  admissions  and  in- 
tentions ; and  nothing  which  d«x‘S  not 
appear  in  the  written  agreement  will 
he  considered  ns  a part  of  the  contract. 

5 Co.  U.  20 ; 2 B.  & C.  034  ; 4 Taunt. 
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R.779.  But  this  rule  admits  of  some 
exceptions ; as,  where  a declaration  is 
made  before  a deed  is  executed,  show- 
ing the  design  with  which  it  was  to  be 
executed,  in  cases  of  frauds,  1 S.  & 
R.  404;  10  S.  R.  292;  and  trusts, 
though  no  trust  was  declared  in  the 
writing,  1 Dali.  R.  426  ; 7 S.  i R. 
114. 

12.  — o.  All  contracts  made  in 
general  terms,  in  the  ordinary  course 
of  trade,  arc  presumed  to  incorporate 
the  usage  and  custom  of  the  trade  to 
which  they  relate.  The  parties  are 
presumed  to  know  such  usages,  and 
not  to  intend  to  exclude  them.  But 
when  there  is  a special  stipulation  in 
opposition  to,  or  inconsistent  with  the 
custom,  that  will  of  course  prevail, 
llolt's  R.  95. 

13.  — 7.  When  there  is  an  ambiguity 
which  impedes  the  execution  of  the 
contract,  it  is  first,  if  possible,  to  be 
resolved,  on  a view  of  the  whole  con- 
tract or  instrument,  aided  by  the  admit- 
ted views  of  the  parties,  and,  if  indis- 
pensable, parol  evidence  may  be  admit- 
ted to  clear  it,  consistently  with  the 
words.  1 Dnll.  R.  420 ; 4 Dali.  R. 
340 ; 3 S.  & R.  609. 

14.  — 8.  When  the  words  cannot  be 
reconciled  with  any  practicable  or  con- 
sistent interpretation,  they  arc  to  be 
considered  as  not  made  use  of  “ perinde 
sunt  ac  si  scripta  non  essent.” 

15.  — It  is  the  duty  of  the  court  to 
give  a construction  to  all  written  instru- 
ments, 3 Binn.  R.  337  ; 7 i$.  & R.  372  ; 
13  S.  & It.  100 ; 4 S.  vV  It.  279 ; 8 S. 
& R.  381  ; 1 Watts,  It.  425  ; 10  Mass. 
R.  384;  3 Craneh,  R.  180;  3 Rand. 
It.  686;  to  written  evidence,  2 Watts, 
It.  347  ; and  to  foreign  laws,  1 Benna. 
R.  388. 

For  general  rules  respecting  the  con- 
struction of  contracts,  see  2 Bl.  Com. 
379;  2 Com.  on  Cont.  23  to  28;  3 
Chit.  Com.  Law,  106  to  118;  Both. 
Oblig.  B.  1,  c.  1,  art.  7 ; 2 Evans's 
Both.  Ob.  35 ; Long  on  Sales,  106  ; 1 
Fonb.  Eq.  145,  n.  b;  lb.  440,  n.  1; 
Whart.  Dig.  Contract,  F;  1 Bowell  on 
Contr.  370;  Shepp.  Touchst.  c.  5; 
Louis.  Code.  art.  1940  to  1957  ; Com. 


Dig.  Merchant,  (E  2,)  n.  (j,) ; 8 Com* 
Dig.  tit.  Contract,  iv. ; Lilly’s  Reg. 
794  ; 18  Yin.  Abr.  272,  tit.  Reference 
to  Words;  16  Vin.  Abr.  199,  tit. 
Barols;  Hall’s  Dig.  33,  339;  1 \es. 
Jun.  210,  ij.;  Vattcl,  B.  2,  c.  17; 
Chit.  Contr.  19  to  22  ; 4 Kent,  Com. 
119  ; Story’s  Const.  $ 397-156  ; Avl. 
Band.  B.  1,  t.  4;  Rutherf.  Inst.  B.  2, 
c.  7,  § 1-11  . 20  Bick.  150;  1 Bell’s 
Com.  (5th  ed.)  431 ; and  the  articles, 
Comm  unin gs ; Evidence  ; Inter prela • 
tation  ; Pa/tU  f Pourparler . 

As  to  the  construction  of  wills,  see 
1 Supp.  to  Ves.  Jr.  21,  39,  56,  63, 
228,  260,  273,  275,  364,  399;  1 
United  States  Law  Journ.  583 ; 2 Fonb. 
Eq.  309 ; Com.  Dig.  Estates  by  Devise, 
(N  1);  6 Cruise’s  Dig.  171;  Whart. 
Dig.  Wills,  D. 

As  to  the  construction  of  laws,  see 
Louis.  Code,  art.  13  to  21 ; Bac.  Ab. 
Statutes,  J. 

16. — The  following  examples  of 
construction,  it  is  believed,  will  be 
useful  to  the  student. 

A and  his  associates.  2 Nott  & M*Cord, 
400. 

A P.  agent.  1 Brccsc’a  R.  172. 

A II , (seal)  agent  for  C.  I).  1 Bluckf.  R. 

212. 

A case.  9 Wheat,  738. 

A piece  of  land.  Moor.  702;  S.  C.  Owen, 
18. 

.•I  place  call'd  the  vestry.  3 Lev.  It.  96;  2 
Ld.  Kaym.  1471, 

A slave  set  at  liberty.  3 Conn.  R.  467. 

A true  lull.  1 Meigs,  109. 

A tuo  penny  bleeder.  3 Wlmrt.  R,  133. 
Abbreviations.  4 C.  &.  P.  51 ; S.  C.  19 
Engl.  C.  L.  It.  268. 

Abide.  6N.  II.  Rep.  162. 

About.  2 Barn.  A Adol.  106;  22  E.  C.  L. 
It.  36 ; 5 Greonl.  R.  432.  See  4 Grccnl.  2b6. 
About  — dollars.  5 Scrg.  &•  Rowlc,  402. 
About  8150.  9 Shop.  121. 

Absolute  disposal.  2 Eden,  87 ; 1 Bro.  P. 
C.  476;  2 Johns.  It.  391  ; 12  Johns.  It.  389. 
Absolutely.  2 Pa.  St.  It.  133. 

Accept.  4 Gill  & Johns.  5,  129. 
Acceptance.  There  is  your  hill,  it  is  all 
right.  1 Esp.  17.  If  vou  will  send  it  to  the 
counting-house  again,  1 will  give  directions 
for  its  being  accepted.  3 Camp.  179.  What, 
not  accepted  wo  have  had  iho  money,  and 
they  ought  to  have  been  paid ; hut  I do  not 
interfere,  you  should  sec  my  partner.  3 Bing. 
It.  625;  8.  C.  13  Eng.  C.  L.  It.  78.  The  bill 
shall  be  duly  honoured,  and  placed  to  the 
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drawer's  credit.  1 Atk.  Cl  1.  Vide  Leigh’s 
N.  P.  4*20. 

Accepted.  2 Hill,  R.  582. 

According  to  the  biil  delivered  by  the  plain- 
tiff'  to  the  defendant.  3 T.  K.  573. 

According  to  their  discretion.  5 Co.  100; 
8 How.  St.  Tr.  55  n. 

Account.  5Cowcn,587,503.  Account  closed. 
8 Pick.  191.  Account  stated.  8 Pick.  193.  Ac- 
count dealings.  5 Mann.  & Gr.  392,  398. 

Account  uml  risk.  4 East,  Ii.  211;  Holt 
on  Sh.  37G. 

Accounts.  2 Conn.  R.  433. 

Across.  1 Fairf.  391. 

Across  a country.  3 Mann.  &.  Or.  759. 

Act  of  God.  1 ('ranch,  345;  22  E.  C.  L. 
R.  36 ; 12  Johns.  R.  14 ; 1 Add.  Eccl.  It.  190. 
Ac/s.  Platt  on  Gov.  334. 

Actual  cost.  2 Mason  It.  48,  393  ; 2 Sto- 
ry’s C.  C.  R.  422. 

Actual  damages.  1 Gall.  R.  4*29. 

Adhere.  4 Mod.  153. 

Adjacent.  Cooke,  128. 

Adjoining.  1 Turn.  R.  21. 

Administer.  1 Lilt.  R.  93,  100. 

Ad  tunc  el  ibidem.  1 Ld.  Raym.  57G. 
Advantage,  priority  or  preference.  4 W. 
C.  C.  R.  1 17. 

Adverse  jtossession.  3 Watts,  70,  77,  205, 
345;  3 Purina.  R.  131;  2 Rawlo’s  R.  305;  17 
Sere.  & Rawlc,  104;  2 Pcnno.  R.  183;  3 
Wend.  337,  357  ; t Wend.  507  ; 7 Wend.  62 ; 
8 Wend.  I HI ; 9 Wend.  523 ; 15  Wend.  597  ; 
4 Paige,  178;  2 Gill  &.  John.  173;  (i  Put.  II. 
C ! , 291;  11  Pet.  R.  41;  4 Venn.  155;  11 
Pick.  401. 

Ad  lice.  As  jier  advice.  Chit.  Bills.  185. 
Affecting.  9 Wheat,  855. 

Aforesaid.  Ld.  Kuyin.  256 ; lb.  405. 

After  paying  debts.  1 Ves.  ir.  4 10 ; 3 Vch. 
738  ; *2  Johns.  Ch.  R.  614  ; l Bro.  C.  C.  31 ; 
2 Sell.  &.  Lol*.  188. 

Afterwards  to  wit.  1 Chit.  Cr.  Law#,  174. 
Against  nil  risks.  1 John.  Can.  337. 

Aged,  impotent  ai  d / oar  people.  Preamble 
to  stat.13  Eli*,  c.  4 ; 17  Vch.  373  in  notes; 
A mb.  595 ; 7 Vcs.  423 ; Scho.  & Lcf.  1 1 1 ; 1 
P.  Wnm.  671 ; S.  (’.  Eq.  Gas.  Ab.  19*3,  pi.  9 ; 
•1  Vin.  Ab.  185 ; 7 Vcs.  98,  note;  16  Vcs.  206 ; 
Duke’s  (3i.  Uses,  by  Bridgrnau,  361 ; 17  Vcs. 
371 ; Boyle  on  Charities,  31. 

Agrtid.  1 Ri die’s  A b.  518. 

Agreement.  7 E.  (’.  L.  R.  331  ; 3 B.  & B. 
14;  Fell  on  Guar.  262.  Of  a good  quality 
and  moderate  price.  1 Mo.  &.  Malk.  483;  S. 
C.  22  E.C.  1..  R.  363. 

Aiding  and  abetting.  Act  of  Congress  of 
1818,  c.  86,  § 3;  12  Wheat.  460. 

Aliments.  Dig.  31,  I.  I . 

All.  1 Vern.  3;  3 P.  Wins.  56;  1 Vern. 
341 ; Dane’s  Ah.  Index,  h.  t.  All  debts  due 
tome.  I Meriv.  511,  n.;  3 Mcriv.  43L  All 
1 am  worth.  1 Bro.  C.  C.  187 ; 8 Vcs.  604. 
All  I am  poMCHiod  of.  5 Vcs.  816.  All  my 
clothes  and  linen  whatsoever.  3 Bro.  C.  C. 
311.  All  my  household  goods  and  furniture, 
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except  my  plate  and  watch.  2 Munf.  234. 
All  my  estate.  Cowp.  299 ; 9 Vcs.  GO  I.  All 
my  real  propci ty.  18  Vcs.  193.  All  my 
freehold  lands.  6 Ves.  642.  All  and  every 
other  my  lands,  tenements  and  hereditaments. 
8 Vcs.  256;  2 Mass.  56;  2 Carnes's  R.  345; 

1 Johns.  R.  3»8.  All  the  inhabitants.  2 
Conn.  R.  20,  All  sorts  of.  1 Holt’s  N.  P.  R. 
69.  All  business.  8 Wendell,  498 ; 23  E. 
C.  I,.  R.  398;  1 Taunt.  R.  319;  7 B.  &.  Cr. 
278,  283,  281.  AH  claims  and  demands 
whatsoever.  1 Edw.Ch.  R.  34.  All  baggage 
is  at  the  owner’s  rink.  13  Wend.  R.  Cl  1 ; 5 
Rawle’s  R.  179;  1 Pick.  R.  53;  3 Fairf.  R. 
422;  1 Har.  & John.  317.  All  civil  suits.  4 
S.  .fc  R.  76.  All  demands.  2 Gaines’s  R. 
320,  327  ; 15  John  R.  197  ; 1 Ld.  Raym.  114. 
All  lots  1 own  in  the  town  of  F.  4 Bibb,  R. 
288.  All  the  buildings  thereon.  1 Mass.  R. 
Ill);  7 John.  It.  217.  All  my  rents.  Cro. 
Jac.  104.  All  I nm  worth.  1 Bro.C.C.  437. 
All  and  every  oilier  my  lands,  tenements  and 
hereditaments.  8 Ves.  246;  2 Mass.  56;  2 
Caines,  R.  315;  4 John.  Ch.  388. 

AU  other  at  tides  perishable  in  their  ou>n  na- 
ture. 7 Cowen,  202. 

All  and  every.  Ward  on  Leg.  105;  Cox, 
R.  213. 

All  minerals,  or  magnesia  of  any  kind.  5 
Watts,  34. 

All  my  notes.  2 Dev.  Eq.  R.  488. 

Alt  that  I possess,  in  doors  and  out  of  doors. 
3 Hawks,  R.  74. 

All  timbir  trees  and  other  trees,  but  not  the 
annual  fruit  thereof*  8 D.  & It.  657  ; S.C. 

5 B.  &.  Cr.  8 12. 

All  tuo  lots.  7 Gill  &.  Johns.  227. 

AH  actions,  li  Biim.  457. 

Also.  4 R&wle,  R.  69;  2 Ifnyw.  161. 
Amongst.  9 Vcs.  415;  9 Wheat.  R.  164; 

6 Munf.  352. 

And,  construed  or.  3 Ves.  450;  7 Vcs. 
454  ; 1 Supp.  U>  Vos.  ir.  435  ; 2 Supp.  to  Vcs. 
jr.  9,43,  11  1;  1 Ycates.  41,  319  ; l Serg. 
ftuwlo,  111.  Vide  Disjunction,  Or. 

And  nil  the  buildings  thereon.  4 Mass.  It. 
110;  7 John.  R.  217. 

And  also.  I Hayw.  161. 

And  so  on,  from  ynr  to  year,  until  the  ten- 
ancy hereby  created  shall  be  determined  as 
hei  tinafter  mentioned.  1 P.  A.  D.  451 ; and  seo 

2 Campb.  R.  573;  3Canipb.  510;  1 T.  R.  378. 
And  the  jdaintif  doth  the  like.  1 Breesc’s 

R.  125. 

Annual  interest.  1G  Verm.  41. 

Atintiull'/,  or  in  any  way  she  may  wish.  2 
M‘Cord*«  Ch.  R.  281. 

Any  person  or  persons.  1 1 Wheat.  It.  392 ; 

3 Wheat.  R.  631. 

Any  court  of  record.  G Co.  19. 

Any  goods.  3 Campb.  321. 

Any  creditor.  5 II.  Ac.  A.  869. 

Any  other  fund.  1 Colly.  It.  693. 
yiny  other  matter  or  thing  from  the  begin- 
ning of  the  world.  4 Mason,  227. 

Apartment.  10  Pick.  293. 
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A {-parti.  Goods  and  wearing  apparel,  in  a 
will,  3 Aik.  61. 

Apparatus.  9 Law  Rep.  207. 

Appeals.  1 Drccse’s  R.  261. 

Appear.  2 Hailey’s  R.  513. 

Appellate.  1 Breesc,  R.  261. 

Appro/triation.  1 Scam.  R.  31 1. 

AppiortJ  paper.  -1  Scry.  Sc  Rawle,  1 ; 20 
Wend.  R.  <131  ; 2 Catnpb.  532. 

Appurtennnre *.  1 Scr g.  Sc  Rawle,  169;  8 

Johns.  R.  47,  2d  edit. ; Com.  Dig.  Grant,  E 
9;  5 Serg.  Sc  Rawle,  lit);  Holt  on  Shipp. 
404;  9 Tick.  293  ; 7 Mass.  6;  12  Pick. 
436. 

Are.  2 P.  & B.  223. 

Arrears.  Ward  on  Leg.  219;  2 Vcs.  430. 
Arrire.  17  Maas.  188. 

Articles  perishable  in  their  own  nature.  7 
Cowcn,  202. 

As  I’pprats  by  the  bond  or  by  the  looks.  1 

Wils.  339,  279,  121 ; 2 Str.  1157, 1203,  1219. 
As  nj pears  by  the  master's  allocatur.  2 T. 

R.  55. 

As  executors  arc  bound  in  law  to  do.  2 
Ohio  R.  346. 

As  follows.  1 Chit.  Cr.  Law,  233. 

A»  this  deponent  belietes.  2 M.  & S.  563. 
Ass.  2 Moody,  C.  C.  3. 

Asks— Cattle.  1 R.  & M.C.C.  3 ; 2 Russ. 
Cr.Jk  M.  498. 

Assent  to.  4 Gill  & Johns,  5, 129. 
Assignment,  actual  or  potential.  5 M.  Sc 

S.  228. 

Assign*.  5 Co.  77  b. 

At.  2 Caincs’s  Err.  158. 

At  and  from.  I Marsh.  Ins.  358,  261,  a ; 
1 Cairns’s  R.75, 79  ; 1 New  Rep. 23;  1 East, 
R.  130. 

At  any  port  or  places.  1 Marsh.  Ins.  191. 
At  his  will.  Roll’s  Ah.  845  ; Hue.  Ab.  Es- 
atc  for  life  and  occupancy,  A. 

At  least.  8 W.  Sc  S.  470. 

At  such  time  and  manner.  19  Vcs.  387. 

At  hrenty.nne.  Payable  at  twenty-one.  6 
Vcs.  245 ; 7 Vcs.  421 ; 9 Vos.  225  ; 1 Bro.  C. 
C.  91. 

At  the  trial  of  the  cause.  9 E.  C.  L.  R. 
202,  186. 

At  the  wholesale  factory  prices.  2 Conn.  R. 
G9. 

Attention , shall  meet.  3 E.  C.  L.  R.  407  ; 
13  Id.  329. 

Attest.  9 Mces.  A.  W.  404. 

Authority  ^Jurisdiction.  2 HI.  R.  1141. 
Ila-jgige.  6 Hill,  N.  Y.586. 

Bog  gage  of  pasta i g-  r*  at  the  tisk  ef  the 
owners.  19  Wend  234,251  ; 21  Wend.  153; 
2G  Wend.  591;  10  Ohio  R.  145. 

Hal  nice.  2J.&W.2I i. 

Hula  net  due  on  genet  al  iccount.  3 Pet.  R. 
430. 

Hank  b I's—Hank  notes.  2 Scam  in.  R.  301 ; 
17  Verm.  151. 

Hank  money.  5 Humph.  R.  1 10. 

Hank  notes.  5 Mason's  R.  549  ; 6 Wend. 
34  C,  351. 


Bankruptcy.  6 T.  R.  684. 

Har-keeper.  3 S.  & R.  351. 
liatgain  and  sell.  4 Morir.  R.  463. 

Harley.  4 C.  & P.  548. 

Hat  rels.  7 Cowcn,  R.  681. 

Heans.  Dae.  Ab.  Merchant,  Sec.  (I);  1 
Mood.  C.  C.  323. 

Braring  Interest.  1 Stark.  R.  452;  2 E. 
C.  L R.  466. 

Beast.  1 Russ.  C.  Sc  M.  5G8  ; 1 Russ,  on 
Cr.  568  ; Buc.  Ab.  Sodomy. 

Beef.  6 W.  Sc  S.  279. 
llejot  e the  next  term.  1 Binn.  76;  4 Yeatca. 
511. 

Before  the  first  day  of  the  term  after  the  oc- 
tion  has  been  commenced.  4 Dali.  433. 

Before  the  silting  of  the  court.  5 Mass.  R. 
197. 

Beginning  to  keep  house.  6 Bing.  R.  363; 
19  Ves.  543. 

Begotten.  To  be  begotten.  Co.  Lilt.  20  b, 
and  n 3 ; 3 Leon.  5. 

Ilelai gs — B'h-nging.  3 Conn.  R.  467;  2 
Bing.  76;  Chit.  Pr.  4?5  n.;  11  Conn.  R.  240; 
1 Coxe’s  R.  255. 

I Bel, ere.  2 Wend.  298. 

■ Belong.  3 Conn.  R.  467. 

Benefits  of  my  rial  estate , construed  4 
Yates,  23. 

B,  n,t '.lent  purposes.  3 Mcr.  17  ; A mb. 
585,  n.  (Blunt’s  edit.) 

Best  of  bis  knowledge  and  it  lief.  1 Paige, 
404;  3 lb.  107,212. 

Between.  2 Saund.  158  b.  n.  6;  1 Shipl. 
R.  201;  1 Mass.  91. 

Between  them.  2 Mer.  R.  70. 

Bt'.ond  *' a.  3 Wheat.  R.  541  ; 3 Cranch, 
R.  177;  14  Pet.  C.  141  ; 1 Harr.  A Mellon. 
89  ; 1 liar.  Sc  J.  350;  2 McCord,  R.  331  ; 3 
Mass.  K.  271  ; 1 Pick.  R.  2C3 ; 9 8 erg.  Sc 
Rawle,  288;  2 Dull  217;  1 Y cates,  329. 
Vide  Bn  ond  sea,  iii  the  body  of  the  work. 

Beyond  seas.  3 Wheat.  343;  9 S.  & R. 
291. 

Bien.  2 Ves.  163. 

B g.  2 Dev.  R.  1 15. 

Blubber.  1 Story,  R,  603. 

Board,  boarding'.  2 Miles,  R.  323. 

Bag.  Cro.  Car.  511. 

Boiler.  Wright,  143. 

Book.  2 Campb.  25,  08,  n. ; 11  East,  244. 
Book  debt. — Book  entries.  2 Miles,  R.  101, 
102;  3 Ircd.  R.  77,  443;  I Ircd.  110. 

Ilona  fide.  ] Leigh,  N P.  326. 

Boons.  Sugd.  Pow.  633,  671. 

Bound  by  surety.  5 Scrg.  Sc  Rawle,  329. 
Hound  triih  surety,  6 Binn.  53. 

Bounded  on  the  margin.  6 Cowcn,  526. 
Boar  d'd  on  the  rod.  13  Mass.  259. 
Breach  "f  good  bthnrioar.  2 Marl.  N.  S.  683. 
Brick  factory.  21  Pick.  R.  25. 
limi  ting.  16  Jnlm.  R.  14;  13  John.  R. 
346;  9 Bing.  305;  5 Mann.  Sc  Gr.  9,  33. 
Business.  1 M.  Sc  Selw.  95. 

Butcher.  1 Barn.  Sc  A.  617;  6 Waifs  Sc 
Scrg.  269,  277. 
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By  act  and  operation  of  la  ip.  3 Caines’.*  i 
R.  64.  By  surety.  5 Serg.  A Rawlc,  329. 
liv  a certain  lime.  Penna.  R.  48.  By  any 
other  means.  2 Co.  4G.  By  virtue  of  his  ol- 
ficc.  3 E.  C.  L.  R.  125. 

Jiy  a stream.  3 Sumo.  R.  170. 

By  next  November.  3 Pa.  48. 

By  the  year.  2 Miles,  R.  302. 

Cabinet  of  curiosities.  1 Cox,  R.  77  ; 1 
Bro.  C.  C.  467. 

Came  by  descent , gift,  or  devise.  2 Pet.  58. 
Cargo.  4 Pick.  433 ; 2 Gill  A John.  134, 
162. 

Case — suit.  2 Morph.  320. 

Catching*.  1 Story,  R.  603. 

Cattle.  1 R.  A M.  C.  C.  3 ; 2 Ross.  C.  A 
M.  408 ; R.  A R.  C.  C.  77  . 2 East,  P.  C. 
1071;  1 Leach,  C.  C.  72;  2 W.  Black.  721  ; 

2 Moody,  C.  C.  3. 

Cause.  1 Supp.  to  Ves.  jr.  510.  Cause  of 
action.  Wilk.  on  Lim.  [40]. 

Cease.  Coop.  Ch.  H.  145. 

Cede.  1 liar.  {N.  J.)  181. 

Certificate  of  deposit.  6 Watts  &.  Serg. 
227. 

Chamber  or  room.  3 I<con.  210. 

Chambres.  5 Watts,  R.  243. 

Charged  m execution.  4T.  R.  3G7. 
Charges,  costs,  and  expenses.  2 Wils.  2G7 ; 
13  Serg.  & Rawlo,  70. 

Charitable  uses.  Boyle  on  Charities,  281 ; 
7 Ves.  70  ; 1 Mer.  86,  92,  93;  1 Sira.  & Stu. 
C9;  1 MyL  A Craig,  286;  1 Wheat.  App. 

p.  6. 

Charily.  0 Ves.  300. 

Chest.  2 Hale's  llist.  P.  C.  183;  Bac.  Ah. 
Indictment,  G.  3. 

Chief rsl  and  discreetest.  13  Ves.  13. 

Child,  grandchild,  issue,  son  ; sec  legatee ; 

1 Ves.  200;  lb.  335;  Amid.  397;  lb  701  ; 5 
Burr.  2703;  Cowp.  314  ; 3 Anstr.  684;  Lofft, 
10;  7 T.  R.  322;  l East,  120;  2 Eden,  104; 

2 Bro.  C.  C.  33;  2 Ves.  jr.  673;  3 Ves.  232; 
lb.  421 ; 4 Ves.  437 ; lb.  692  ; 5 Ves.  530;  6 
Ves.  43;  lb.  345;  7 Ves.  522;  10  Ves.  166; 
lb.  176;  lb.  105;  13  Ves.  340;  1 Cox,  2 IS; 
lb.  327  ; 2 Cox,  184;  1 Ves.  A.  Boa.  422, 
462,  469  ; 2 Ves.  A Boa.  213  ; 3 Ves.  A B •«. 
50,  67,  60,  113;  1 Moriv. 654 ; 2 Moriv.  382; 
I)iok.  314;  1 Eden,  64;  1 Bro.  C.  C.  530;  2 
Bio.  C.  C.  68,  230,  658  ; 3 Bro.  C.  C.  1 18, 
347,  352,  434  ; 1 Bro.  C.  C.  55;  10  Vos.  125 ; 
1 Ball  A B.  486 ; Com.  Dig.  App.,  Devise  of 
Real  property,  x.  5,  6,  7.  8,  0 ; lb.  Devise  of 
personal  property,  viii.  13. 

Child's  part.  2 Roll.  R.  104  ; Poph.  148: 
1 Roll.  R.  103;  Cro.  Jac.  417. 

Chiiil  re  a.  3 Paige,  10;  5 Vos.  530;  1 
Ves.  A Boa.  434 ; 1 Eng.  Ch.  R.  565 ; 5 Conn. 
R.  228.  To  such  child  or  children,  if  more 
than  one,  as  A may  happen  to  be  cncicntc  by 
me.  17  Ves.  528.  To  the  children  which 
1 may  have  by  A,  living  at  ray  decease.  1 
Ves.  A Bca.  422. 

Chromate  of  iron.  5 Watts,  34. 

Civil  action.  6 Binn.  5;  1 Binn.  107. 


Civil  suit.  4 S.  A R.  76. 

Chuck-uduck.  3 J.  J.  Marsh.  133. 

Claim.  16  Pet.  538,  575,  576,  604,  615. 
Clear.  Amid.  273 ; 2 Ves.  500.  Ward  on 
Leg.  222  ; 2 Aik.  376. 

Clear  of  all  charges  and  assessments  what- 
ever.  4 Yontes,  386. 

Clear  deed.  3 W.  A S.  563,  565. 

Closing  an  account.  7 Serg.  A Rawlc, 
128;  8 Pick.  187. 

Clothes.  All  my  clothes  and  linon  whatso- 
ever. 3 Bro.  C.  C.  31 1 . 

Coal  mine.  Cro.  Jac.  150 ; Noy,  121  ; 
Gilh.  Ej.  Gl,  2nd  cd. ; Rose.  R.  Act  486. 
Coasting  trade.  3 Cowon,  R-  "13. 

Coffer.  2 Hale’s  Hist.  P.  C.  183;  Bac.  Ab. 
Indictment,  G 3. 

Cohabitation.  1 Add.  R.  47G  ; 3 Add.  R. 
277  ; 2 Tyrw.  76;  2 Cr.  A J.  66  ; Roger’s 
Eccl.  Law,  tit.  Marriage. 

Collateral.  Sugd.  Pow.  76. 

Collectable.  8 Wutts,  R.  361. 

Come  to.  1 Serg.  A Rawlc,  224 ; 2 Pet.  R. 
60,  91. 

Commenced.  1 4 East,  530. 

Commerce — Navigation.  0 Wheat.  1. 
Commission  and  guaranty.  3 Whart.  288. 
Commit.  3 Man.  Gr.  A Scott,  465,  477. 
Commit  suicide.  Id.  477. 

Commodities.  12  Mass.  256. 

Common  lam.  3 Pet.  447  ; 1 Gall,  R.  19. 
('ompl  tc  Steam  engine.  2 Hail,  328. 
Conceulcd.  12  Wheat.  493  ; 12  Wheat.  R. 
486. 

Conclusive.  5 Binn.  387  ; 6 Binn.  128  ; 4 
Yeates,  551. 

Conditions  performed.  1 Call.  567. 
Corfidrncc.  Boyle  on  Char.  310 ; 2 Pa. 
St.  R.  133. 

Consent — Sulimisssion.  9 C.  A P.  722. 
Consentable  lints.  10  Serg.  A Rawle,  11  1. 
Construction.  3 Monr.  166. 

Containing.  1 Murph.  318. 

Contents  unknoipn.  3 Taunt.  R.  303. 
Contrary  to  laur.  1 Blackf.  R.  318. 
Convenient  speed,  or  as  soon  us  convenient. 
19  Ves.  336,  390,  notes.  1 Vos.  jr.  36G. 
Convey.  3 A.  K.  Marsh,  618. 

Conveyance.  2 Serg.  A Rawlc,  498.  3 

Mass.  487. 

Convicted.  1 Wheat.  461  ; 15  Eust,  R. 
570;  7 Mann.  A Gr.  481,508. 

Copper fastem d.  24  E.  C.  L.  R.  415. 
Coppered  ship.  8 Pet.  557. 

Corrupt.  1 Bcnth.  Ev.  351. 

Correcting — revising.  2 Shcpl.205. 

Cost.  2 Wash.  C.  C.  R.  408. 

Costs.  Wright,  121;  Pay  hi.i  own  costs.  1 
Hayw.  485. 

Cotton  in  bales.  2 C.  A P.  525. 

County  aforesaid.  2 Bl.  R.847. 

Court  of  record.  5 Ohio  R.  546.  Vide  3 
Wend.  ; t . 

Cousins.  2 Bro.  R.  125;  W ard  on  leg 
121.  , # 
Covenants.  Provided  always,  and  it  i 
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agreed  that  the  lessor  shall  find  great  timber, 
Bac.  Ab.  Covenant,  A.  I oblige  myself  to  pay 
so  much  money.  Hard.  178.  I am  content 
to  give  A ten  |H»und.H  ut  Michaelmas,  and  ten 
pounds  at  Lady-day.  3 Leon.  119.  With 
usual  covenants.  15  Vc*.  528  ; 3 Anslr.  700. 

Covenant s performed  absque  hoc.  6 Penn. 
St.  Rep.  398. 

Credible.  Com.  It.  91 ; S.  C.  1 Freem.  .710. 
Credible  witness.  .7  Muss.  219;  12  Mass. 
358;  17  Pick.  131 ; 2 Bailey,  K.  24;  8 Conn. 
254. 

Credit.  Mutual  credit.  1 Atk.  228.  7 T. 

R.  378.  Monlag.  on  Set.ofT,  48.  8 Taunt.  22. 

S.  C.  4 Eng.  Com.  Law  Hep.  4;  1 Marsh.  K. 
190,  S.  C.  4 Eng.  C.  L.  335. 

Creditors  and  subsequent  purchasers.  5 
Crnnch,  165. 

Criminal  proceeding.  2 Q.  B.  1. 

Cross.  5 Pick.  103. 

Cruise  of  three  months.  2 Gallis.  526. 
Cultivation.  2 N.  H.  Hep.  5G. 

Curby  hock.  Oliph.nn  Horses,  40. 
Currency.  1 Ohio  R.  1 19. 

Current  money.  1 Dull,  126,  176. 

Current  rate  of  exchange  to  be  added.  2 
Miles,  R.  442,  443. 

Cui rent  ia trial  money.  1 Dali.  175. 
Current  bank  notes.  1 Hamm.  R.  178. 
Sec  also  1 Hamm.  R.  531  ; 1 Breese,  R.  152  ; 
3 Lilt.  K.  245;  19  John.  R.  146;  1 Dull.  126, 
J76.  1 Ohio  R.  119. 

Current  bank  money.  5 Humph.  R.  140. 
Currielf,  Anthon,  111. 

Culling.  Russ.  A Ry.Cr.  Cas.  104. 
Damages.  5 Cowen,  161. 

Domna.  Bac.  Ab.  Costs,  (L.) 

Jfangtrous  weapon.  1 Daldw.  78. 

Dangers  of  the  navigation.  9 Walts,  R. 
87. 

Date.  Co.  Litt.  46,  b,  note  (8) ; Bulstr.  n. 
177  ; Stiles,  382 ; Com.  Dig.  Estates,  G 8 ; Id. 
Bargain  and  Sale,  B S ; id.  Temps,  A ; Yin. 
Ab.  Estates,  Z a;  Id.  Time,  A. 

Day.  (fraction  of,)  1 Cowon,  594  ; 6 Cow- 
en, 611;]  Noll  &,  McC.  405 ; 3 Penna.  R. 
245. 

Day  of  the  date.  Co.  Lilt.  46  b,  note,  (8) ; 
Vide  Date , above. 

Day  time.  9 Mass.  154. 

Days.  Running  days.  Working  days.  1 
Bell’s  Com.  577,  5th  ed. 

Dealings.  M.  St  M.  137  ; 3 C.  Sc  P.  85  ; 
S.C.  14  E.C.  l*  R.  219. 

Death.  Swanst.  161. 

Debt , contracted.  2 B.  Si  C.  762 ; 9 E.  C. 
L.  R.  236. 

Dibts  due  to  me  at  my  decease.  9 Sim.  16. 
Debts  now  due.  3 Leigh,  R.  389.  Sec  4 
Rawle,  R.  307. 

Dr,  lare.  3 Co.  82,  b ; Co.  Litt.  76,  a,  290, 
b ; 3 T.  R.  546. 

Deed.  A good  and  sufficient  deed,  Wright’s 
R.  644.  A good  and  sufficient  warranty  deed. 
15  Pick.  R.  516. 

Default.  Platt  on  Cov.  335. 


Definitive.  1 Walts,  257. 

Delivered.  7 D.  So  R.  131;  16  E.  C.  L.  R. 
277. 

Demands  in  full.  9 8.  & R.  123. 

Demise.  2 Gaines's  R.  181$;  8 Co  wen’s  R. 
36  ; 4 Taunt.  329  ; 8 Mass.  R.  201  ; 8 Cowen, 
36. 

To  depart.  3 M.  Si  S.  4C1. 

Depending.  5 Co.  47,  48;  7 Co.  30 ; 9 R. 
Sc  C.  755 ; 4 Bing.  561 ; 8 B.  & 635. 

Deponent  believes.  2 Sir.  1209,  1226;  2 
Burr.  655;  1 Wils.  231. 

Descendants.  3 Bro.  C.  C.  367.  ^ 

Descent.  2 Pet.  R.  94  ; 1S.&.  R.  224  ; II 
S.  &.  R.  232. 

Desire.  1 Caincs's  R.  84 ; 1 Bro.  C.  C. 
489. 

Deviation.  3 Ch.  Com.  L.  471. 

Devise.  All  messuages,  lands,  17  Vcs.  64. 
Devolve.  1 M.  Sc  K.  647. 

Die  by  his  oten  hands.  5 Mann.  Sc  Gr. 
639. 

Diligent  inquiry.  1 Meigs,  R.  70. 
Discharge.  Her  receipt  to  be  a sufficient 
discharge.  3 Bro.  C.  C.  362. 

Discharge  of  all  demands.  Ward  on  Leg. 
222;  2 Vern.  114,  by  Raithb. 

Discount — Discounted.  15  Johns.  168;  8 
Wheat.  338  ; 4 Y calcs,  223  ; 2 Cowen,  376; 
19  Johns.  332. 

Discounting.  5 Mann.  Sc  Gr.  590. 
Disfiguring.  Che  vcs,  157. 

Disparagement.  1 lied.  Eq.  R.  232. 
Dispose  of.  1 Watts,  386 ; 3 Atk.  287 ; 
Rob.  on  Wills,  3,  Appx.  note  3;  14  Pet.  R. 
529. 

Disposing  mind  and  memory.  2 South. 
454. 

Distiller.  Pet.  C.  C.  IL  180;  2 Wheat 
218. 

Distribute.  11  S.  A R.  232. 

Diride.  Boyle  on  Charities,  291. 

Division.  4 T.  R.  224,  459. 

Do  the  needful.  4 Grp.  65.  4 Esp.  R.  66. 
Doctor.  2 Catnpb.  441. 

Domus.  4 Leon.  16. 

Doth  bargain  and  sell.  4 Monr.  R.  463. 
Down  the  said  creek  with  the  several  mean- 
ders thereof.  2 Ohio  R.  309. 

Due.  3 Leigh,  389  ; 4 Raxvle,  307. 

Due  A It.  2 Penn.  R.  67. 

Due  A H 894  on  demand.  5 Day,  R.  337 ; 
and  see  2 Cowen,  R.  536. 

Due  course  of  Law.  3 Crancb,  300;  5 
Cranch,  363;  1 Wheat.  447. 

Due  security.  Sax.  Ch.  R.  259. 

Duly  honoured.  7 Taunt  167  ; 2 E.C.  L. 
R.  63;  7 Taunt.  R.  164. 

Dunce.  Cro.  Car.  382;  1 Roll.  Ab.  55; 
Bac.  Ab.  Slander,  I. 

Dying  without  children.  5 Day,  517. 
Dying  by  hi$  own  hands.  5 Mann.  Si  Gr. 
639. 

Dying  without  issue.  12  East,  253;  3 
East,  303, 491 ; 1 Vcs.  Jr.  562 ; 10  Vcs.  562 ; 
17  Ves.  482. 
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Dying  without  lawful  issue.  10  Johns.  R. 
12;  5 l)ay,  20;  2 Urn.  C.  C.  553. 

Back.  I B.  Sc  C.  682  ; 8 C.  Sc  R.  181 ; 4 
Watts,  51  ; 10  Scrg.  A.  II.  33. 

Kadrtn.  Co.  Lilt.  20  b. 

Effect*.  13  Ves.  39;  15  Vcs.  326.  507  ; 
Cow p- 299  ; 1 Hill,  S.  C.  155.  Estates  and 
c fleets.  I Ves.  & Beam.  406 ; 1 East.  R.  53 ; 
1 1 East,  290  ; Russ.  Sc  Ry.  Cr.  Cas.  66. 

Emigrant  Inleourrrs.  2 Man.  Sc  Ur.  571, 
58!) ; 40  E.  C.  I..  R.  520,  528. 

Ended.  10  S.  Sc  R.  391. 

Engagement.  15  John.  395,  390. 

Entreat.  2 Madd.  458;  2 Vcs.  Sc  Ben. 
378. 

Efjunllu.  Cowp.  C57  ; 3 Vos.  260  ; Dough 
760;  9 East,  27G. 

Equally  to  he  divided,  this  phrase  con. 
strued.  1 Rop.  Log.  266;  I Atk.  194  ; 3 Hro. 
C.  C.  25  ; 5 Vcs.  510  ; Addis.  310;  3 8.  & R. 
135;  1 Wils.  R.341;  1 Desaus.  329. 

Erect.  8 Vcs.  191  ; 3 Mad.  R.  306;  2 Ves. 
181  ; 2 Ves.  247  ; 1 Bro.  C.  C.  411 ; Atnb. 
751. 

Erection.  9 Car.  & P.  233. 

Erections  and  improvements.  2 Man.  Sc 
Gr.  756,  757  ; 10  E.  C.  L.  R.  GI2. 

Errors  excepted,  Gow  on  Parln.  136;  3 
Bro.  C.  C.  266. 

Establishing,  3 Madd.  R.  306 ; Boyle  on 
Char.  93;  2 Cox,  387  ; S.C.  4 Bro.C.C.  326. 

Estate.  3 ('ranch,  97 ; 3 Ycutcs,  187 ; 6 
Binn. 97;  9 Hnn.  20;  6 Johns,  R.  1 85;  1 
Wash.  R.  96;  1 Call,  127;  3 Call,  306;  2 
Nutt  Sc  M'Curd,  380;  1 Dali.  226;  12  Sere. 
Sc  Rawlo,  54;  1 Yeates,  250,  380;  l Salk. 
236  ; 6 T.  R.  610;  II  East,  216;  2 Vcs.  Sc 
Ika.  222  ; 2 Atk.  38 ; 3 Atk.  486 ; Ambl. 
155,216;  12  Mod.  399;  1 T.  R.  (>":►,  n ; 6 
Ves.  601  ; 9 Vcs.  137 ; 1 Cox,  362  ; 2 Vcs.  Sc 
Bea.  225 ; 19  Vcs.  195;  3 Ves.  Sc  Bca.  160. 
Estates  and  effects.  1 Vcs.  Sl  Bca.  406. 
Temporal  estate.  8 Ves.  617. 

Estate.  All  the  residue  of  my  estate  of 
every  name  and  kind.  4 Law  Rep.  256. 
Every  of  them.  12  S.  Sc  R.  158. 

Eddence.  Conclusive  evidence.  1 Leigh’s 
N.  I*.  307. 

Except  what  shall  he  mentioned  hereafter. 
Monr.  399. 

Excelling.  Perk.  s.  439  ; Crabb  on  R.  P.  $ 
157. 

Execute.  2 Green’s  R.  350. 

Exclusive  of  costs.  1 Edw.  R.  483, 
Expectation.  Boyle  on  Char.  319. 
Expenses.  15  Scrg.  & Rawlo,  55. 

Extend.  1 Paine’s  R.  385. 

Far.  similes.  7 .Mann.  & Gr.  399. 

Factory  prices.  2 Conn.  R.  G9;  2 Mason, 
89,  90. 

Factum.  1 Leon.  310. 

Faithful.  12  Pick.  303. 

Falsely.  2 M.  & Sclw.  379  ; Noy.  35 ; 
Owen,  51. 

Furry.  Oliph.  on  Horses,  42. 

Family.  Cooper’s  R,  117;  8 Vcs.  604. 


Farm.  6 T.  R.  345. 

Father , on  the  part  of  the.  1 Scrg.  Sc 
Rawlo,  224. 

Fader.  13  Pick.  50. 

Fifty  pounds , (50/.)  Sid.  151. 

Filled.  1 Breese’s  R.  70. 

Final.  Final  and  conclusive.  5 Binn. 
387  ; 6 Binn.  128.  Final  judgment.  2 Pet. 
R.  264,  464.  Final  decree.  8 Wend.  948. 
Final  settlement  nud  decree.  4 Am.  Dig. 
983;  1 1 1. list.  195;  17  Scrg.  Sc  Rawlo,  59, 
340;  14  Serg.  Sc  Rawle,  396;  1 Ponna.  R. 
282 ; 2 Pet.  R.  164. 

Final  process.  16  Pet.  313. 

Fme.  5 M.  Sc  W.  535. 

Firmly.  4 S.  Sc  R.  135 ; 1 Browne,  R.  258. 
First  horn  son.  1 Vcs.  290. 

First  cousin  or  cousins  german.  4 M.  Sc 
C.  56. 

First  had  and  obtained.  1 Serg.  Sc  Rawlo, 
89. 

First  or  sterling  cost.  1 Stuart’s  (L.  C.) 
R.  215. 

Fixed  furniture.  6 C.  Sc  P.  653. 

Flats.  8 VV.  Sc  S.  442. 

Flock.  Inst.  4,3,  1. 

Flock  of  sheep.  1 nst.  2,  20,  1 8. 

Fold  course.  Touchs.93;  Co.  Lilt.  6. 

For.  Dough  G88 ; l Saund.  320,  n.  4 ; 
Willes,  157. 

For  and  in  consideration  of  dollars. 
7 Verm.  522  ; 6 Verm.  411. 

For  such  times  us  we  think  fit.  1 Chit. 
Com.  Law.  495. 

For  value  received.  18  John.  GO.;  8 D.  Sc 
R.  163; S.C.  5 B.  Sc  C.  501. 

For  which  he  has  not  accounted.  4 Burr. 

9196;  l T.  R.  716. 

Fur  whom  it  may  concern.  1 Pet.  R.  151. 
Foreign  bills.  19  John.  R.  146. 

Foreign  part,  place.  2 Gall.  R.  4;  19 
John.  375.  Foreign  voyage.  1 Gall.  R.  55, 
142.  Foreign  part.  19  Johns.  375;  4 Ain. 
Law  Journ.  101. 

Foreign  state.  5 I’ct.  1 . 

Foreign  vessel.  1 Gall.  R.  58. 

Foreigner.  1 Pet.  R.  349. 

Forever.  6 Ciuisc,  281;  4 Dane’s  Ah.  c. 
129,  art.  2,  l)  14. 

Forthwith.  1 Mo.  Sc  Malk.  300;  S.  C.  22 
E.  C.  L.  R.  313;  9 C.  A P.  706;  S.  C.  38  E. 
C.  L.  R.  299,  301  ; 12  Ad.  Sc  Ell.  672 ; S.  C. 
40  E.  C.  L.  R.  158,  160,  161,  162  ; 7 Mann. 
Sc  Gr.  493. 

Forwards  and  backwards.  2 New  Rep. 
434. 

Four  mills.  1 Mod.  90. 

Fourth  part  of  a house  in  N.  Cro.  Eliz. 
286 ; 1 Sir.  695. 

Fowl.  1 Russ.  C.  Sc  M.  568. 

Frame  house  Jill  d with  bricks.  7 Wend. 
270. 

Fraudulently.  Willes,  584 ; 1 Chit.  PI. 
376. 

Free.  1 Wh.  335  ; 2 Salk.  637. 

Free  of  average.  16  East,  R.  214. 
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Free  of  particular  overage.  1G  East,  R. 
14;  15  East,  K.  559 ; Code  do  Commerce,  art. 
409. 

Free  on  board  a foreign  ship.  3 Camph. 
R.  270.  r 

Freely  In  be  enjoyed.  Cowp.  352;  3 Burr. 
1895 ; II  East,  R.  220. 

Freight.  I Mason,  R.  II,  12. 

From.  1 Marsh.  Jus.  201,  n. ; 2 Cowcn, 
605,  006,  n.  518;  15  Mass.  193;  I S.  Sc  R. 
411;  3 S.&.  K.  406;  5 T.  R.  2*3;  2 Sound. 
158,  b,  n.  6;  5 Corn.  Dip.  335;  4 Cruise,  72; 
Grccnl.  Cos.  0;  0 W.  Sc  S.  328.  From  and 
after.  0 Cranch,  104  ; 2 Cowcn,  G0U  n. ; 4 T. 
R.  659.  From  the  day  of  the  date.  Cowper, 
717,  725.  From  the  date,  15  S.  Sc  R.  135. 

horn  1000  to  3000  bushels  of  potatoes. 
4 Groenl.  497. 

From  thenceforth.  2 Mcr.  R.  431. 

From  and  after  the  passing  of  the  act.  4 
T.  R.  GG0.  * * J 

Fioat  to  the  river.  C M.  R.  19,  228,  229  ; 
8 N.  S.  576 ; 9 M.  R.  656. 

Full  and  free.  1 NVh.  335. 

Full  cat  go.  7 Taunt.  272. 

Fnl  y.  Pow.  on  Mortg.  83,  858. 

Fur.  7 Cowcn,  202. 

Furniture.  Ainb.  605  ; 3 Vcs.  311;  1 

John.  Ch.  R.  329.  Furniture  at 

3 Madd.  27G. 

Future.  7 W.  Sc  S.  305 ; 2 Pa.  Su  R 14G. 
Future  increase.  3 Ycrg.  54G.  See  2 
Bibb,  7G ; 4 Hen.  Sc  Munf.  283. 

Future  conveyance*.  2 1*.  St.  R.  146. 
G'W/e..  2 Verger,  472. 

Gelding*,  cattle.  1 Leach,  C.  C.  73,  n. 
^Gentlemen.  2 V.  Sc  C.  663;  21  Jurist, 

Gift.  I give  this  note  to  A.  4 Vcs.  565. 

I return  to  A bis  bond.  3 Vcs.  231. 

Gelling — hor*e.  3 Humph.  323. 

Girr.  2 Gaines's  Rep.  188;  7 John.  R. 
2o8 ; 1 1 John.  R.  122  ; 5 Grccnl.  R.  227. 

Gice  and  grant.  1 Hay  w.  R.  251. 

Given.  1 Harr.  (N.  J.)  R 286. 

Giving  testimony  in  a suit.  3 Harr.  Cond. 
Lo.  R.  157. 

Giving  tray.  10  (Eng.)  Jur.  1065. 

Glass  with  care,  this  side  up.  11  Pick.  R. 

41.  1 

Gits*  eye.  Oliph.  on  Horses,  44. 

Good.  5 M.  Sc  W.  535. 

Good  and  lawful  men.  1 lllackf.  R.  396. 
Go  d note.  7 Verm.  G7. 

Good  custom  cowhide.  Ilrayt.  77. 

Good  and  sufficient  deed.  Wright,  641. 
Good  and  sufficient  warranty  deed.  15  Pick. 
546;  20  John.  130  ; 4 Paige  R.  628. 

Go<  d merchantable  goods.  3 Campb.  R.  462. 
Good  work.  Wright,  R.  471. 

Gif.d*.  2 Vcs.  Jr.  163;  3 Atk.  63;  1 I'. 
Wnb,  267  ; 2 I’.  Wins.  302  ; 1 Atk.  171,  177, 
180,  182;  1 Ves.  Jr.  237;  1 Bro.  C.  C.  127; 

II  Ves.  666;  1 Marsh.  Ins.  319 ; 7 Taunt. 
191  ; 2 B.  A A.  327  ; 4 B.  & A.  206 ; 9 East, 
215;  5 Mason’s  R.  514. 


Goials  and  chatties.  2 U.  Sc  A.  335;  1 
Leigh’s  N.  P.  244:  l Yea  ten,  101  ; 2 Watts, 
G1 ; 8 Co.  33 ; 2 East,  P.  C.  C.  I G,  »,  37  ; 2 II. 
Sc  A.  259,  327  ; 6 Bing.  363  ; 4 Mo.  A I’.  36 ; 
1 Vcs.  sen.  363;  1 Atk.  165. 

Go  d*  and  movables.  1 Yeates,  R.  101. 
Government  security.  3 Youngc  Sc  C.  397. 
Government  or  other  securities.  9 Sira. 
104. 

Grange.  Co.  Lilt.  5;  Plowd.  197  ; Touch. 

Grant,  bargain,  sell,  alien,  and  confirm.  2 
Caincs's  R.  188;  7 Julius.  II.  258  ; Com.  Dig. 
Guaranty,  A. 

Grant,  Imrgain,  sell.  4 Dali.  441 ; 2 Binn. 
99;  1 Kuwlc,  377  ; l Serg.  Sc  R,  50,  438;  4 
Kent’s  Com.  460. 

Grant  and  demise.  4 Wend.  502  ; 8 
Cowcn,  36  ; 9 Vcs.  330. 

Grantee.  1 Cowcn,  509. 

Ground.  1 Supp.  to  Vcs.  jr,  510. 
Gmund.renls.  1 Meriv.  26;  2 Sir.  1020; 
1 Bro.  C.  C.  76. 

Growing.  4 Leon.  3G. 

Gutta  srren'i.  Oliph.  on  Horses,  44. 
Habitable  npiir.  2 Mo.  Sc  Rob.  166. 

Half  mile.  9 B.  Sc  C.  774. 

Has  bargained  and  sold.  4 Cowcn,  225. 
Hate.  2 Bcndl.  31. 

Having.  2 Vcs.  127 ; 1 1 Ad.  Sc  El.  273  ; 
39  E.  C.  L.  R.  80. 

Having  children.  7 T.  R.  322;  7 Ves. 
453. 

He  has  removed  land.marks.  10  S.  A R. 
18.  Sec  Minor,  138. 

He  is  perjured.  1 Caines,  317 ; 2 Caines, 


He  is  forsworn.  1 Caines,  317. 

He  is  a corrupt  old  lory.  2 Port.  212. 

Hr  keens  false  books,  and  1 can  prove  it.  17 
John.  21 1 ; 5 John.  476. 

He  jmying  thereout.  Dick.  4 14  ; 3 East, 
590. 

He  shall  be  well  satisfied.  2 John.  Rep. 
395. 


He  swore  a lie  btfore  the  church  session,  and 
I can  prove  it.  1 Pcnna.  12. 

lie  swore  a false  oath,  and  I can  prove  it.  2 
Binn.  60  ; 4 Bibb,  99 ; 2 Dali.  58. 

Heir  male.  4 Ves.  794  ; ll>.  326. 

Ihirs.  1 Car.  Law  Rep.  484. 

Heirs  at  law.  4 Rand.  R.95. 

Heirs  of  the  body.  2 Bligh,  49.  Vide  4 
T.  R.  300;  Id.  88;  3 T.  R.  373;  3 Vcs.  jr. 
257;  13  Ves.  jr.  340. 

Ileirs  female.  Co.  Litt  24  b,  n.  3;  5 Bro. 
Pari.  Rep.  93 ; Goodtitlc  v.  Burlcnshaw, 
Fcarne,  Flom.  Appx.  No.  1. 

Heirs  of  the  wife.  G Yerg.  R.  96. 
Henceforth.  8 Serg.  A Rawle,  133. 

Her.  1 Dcsaus.  R.  353. 

Her  increase.  \ Iredell,  460. 

Her  /tart  aforesaid.  4 Dowl.  A R.  387. 
Hereinafter — Heninbefore.  1 Sim.  Rep. 

173. 

Hereditament.  1 Salk.  238 ; Mos.  242  ; 3 
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T.  R.  353 ; 7 T.  R.  558 ; 6 N.  R.  505 ; 2 B.  Sc  , 
1‘.  247,  251 ; G Ncv.  Ac  M.  4-11 ; 4 Ad.  Ac  Ell. 
805. 

Head  of  a family.  2 How.  S.  C.  Rep.  I 
581,590.  ‘ I 

Hides.  7 Cowen,  202. 

Hii'h  seas.  Rum.  Ac  Ry.  213;  2 Leach, 
100  ; 3 Mn snu*ii  R,  200. 

Hun  or  His.  2 Vex.  213. 

Hiring.  G T.  R.  452. 

Holiday.  4 Clark  Ac  Fin.  23 1. 

Ilomcslcad — llomestrad  farm.  7 N.  II. 
Hop. 341;  15  John.  R.  471. 

Ilopr.  Hoyle  on  Chur.  319. 

Home.  1 Seam.  R.  304. 

Horae — Gelding.  3 Humph.  323. 

Norse,  moree  and  colt*— < 'mile.  2 East, 
P.C.  1074;  1 Leach,  (.’.  ('.  72. 

Hotel  her  per.  1 Carr.  Ac  Marsh.  458. 

Nona*.  7 Mann.  Ac  (Jr.  66, 122. 

House  I lice  in  and  gar d n to  IS.  2 T.  R. 


Household  goods.  3 Ves.  jr.  310  ; 1 John. 
Ch.  R.  329  ; 3 |\  Wins.  335. 

Household  furniture.  2 Hall,  R.490. 

I guaranty  thr  payment  of  the  within  note  at 
the  insolvency  of  the  dramas.  5 Humph.  47G. 

I return  A hit  land.  3 Ves.  23 1 . 

I tear  rant  this  note  good.  11  Wend.  231.  1 

If.  Touch*.  123;  Co.  Lit.  204  ; Id.  214  b. 
Immediate.  2 Lev.  77  ; 7 Mann.  Ac  (Jr.  493. 
Immediately.  1 Young*  & Col.  511. 

Jin  mumbles.  Ward  on  Ur.  210. 
Jmpedimentum.  Hue.  Tr.  £11. 

Imprtitio.  Hue.  Tr.  21 1. 

Implements.  9 Law  Reporter,  207. 
Improvement.  4 Pick.  201. 

In  all  the  month  of  Man.  3 W.  C.  C.  R. 
140. 

In  actual  military  service.  3 CurL  R.  522 ; 

7 Eng.  Eccl.  R.  496. 

In  current  bank  notes.  1 Ham.  R.  178. 
See  also  1 Ham.  I*.  531  ; 1 Breesc,  R.  152; 
Lilt  R.245;  1 Ohio  R.  119  ; l Dali.  R.  12G, 
176;  19  John.  R.  1 16. 

In  default  of  such  issue.  7 East,  R.  521 ; 

3 T.  II.  484. 


In  fullest  confidence.  T.  Ac  R.  113. 

In  live  manner.  Ward  on  Leg.  216;  4 
Ves.  732;  1 Sim.  Ac  Sr.  517. 

In  manner  aforesaid.  Ward  oo  Leg.  216 ; 
5 Ves.  465. 

In  the  fullest  confidence.  Turn.  Ac  Russ. 
157. 

In  money  or  negroes.  4 Ribb,  R.  97. 

In  thr  occupation  of.  2 Ring.  R.  456;  1 
B.  .t  C.  350. 


In  c Qsc  of  the  death.  Swanst.  162. 

Income.  9 Mass.  R.  372  ; 1 Mete.  75. 
Lid-.  Co.  Lilt.  82  b. 

Indel  led.  15  Scrg.  Ac  Rawlc,  142;  3 
Caines’*  R.  323  ; 17  S.  & R.  285. 

Indefeasible  title.  3 Bibb,  R.  317. 

Indirect.  2 (Jill  Ac  John.  382. 

Indorse.  7 Pick.  117. 

Infamous  crime.  1 Moody,  Cr.  Cas.  3 1,  38. 


Infciior  tradesmm.  1 Lord  Raym.  149; 
Com.  Rep.  26;  5 Mod.  307  ; Buc.  Ab.  Costs, 
B. 

Inhabitants  of  a neighbourhood.  10  Pick 
R.  367. 

Inso’rent  circumstances.  2 Harr.  Dig. 
202 ; Chit,  on  Bills,  120  ; McCIcl.  At  Vo.  107. 

Instantly.  3 Par.  &.  Dav.  52;  8 Howl. 
157. 

Intended  to  be  recorded.  2 Rawle,  14. 
Intent  to  d> fraud — intent  to  deer  ire.  Rob. 
Fr.  Conr.  30 ; and  see  8 John.  R.  416 ; 12 
John.  320  ; 2 John.  Ch.  R.  35 ; 4 Wheat.  R. 
466. 

Intents  and  purposes.  To  all  intents  and 
purpose*.  1 1 \ c*.  530. 

Investment.  15  Johns.  381,  392. 
Jriegulaiity.  1 Cowen,  735,  b. 

Jrre pa  table.  3 Mart.  N.  S.  25. 

Is  indebt' d to  the  plaint  if  in  horcr.  1 II. 
Bl.  218. 

Is  indebted  to  the  plaintiff  upon  promises. 

2 Dong  I.  467  ; and  see  Say.  R.  109. 

Issue.  3 Ves.  Ac  Bea.  67  ; 13  Ves.  340;  3 
Ves.  421  ; 7 Ves.  522;  1 Dali.  47  ; 1 Y cutes, 
332  ; 3 Ves.  257  ; I Cox,  38.  Failure  of  issue. 
1 B.  Ac  B.  1.  Die  without  issue.  17  Ves. 
482. 

Issuahly.  3 Chit.  Pr.  705. 

It  shall  and  may  be  lawful.  1 Edw.  R. 
84. 

It  shad  be  lawful.  3 N.  S.  538. 

It  shall  be  lawful  for  the  court.  1 John. 
Ch.  R 491. 

Ita  quod.  Ed.  Raym.  760. 

Jewels.  Ward  on  Leg,  221  ; Mos.  112. 
Jewelry.  14  Pick.  371*.  Vide  infra  Tiinkets. 
Jockey.  3 Scott,  N.  S.  584. 

Ji.int  and  equal  proportion*.  Jointly.  Ambl. 

656;  1 Bro.  C.  C.  118;  2 Rup.  Leg.  267. 
Joint  and  several.  2 Day,  442 ; 1 C.iincs’s 
Cas.  122 ; 1 Coasts.  It.  486  ; 1 Cox,  200 ; 4 
Dess  us.  148  ; 7 Scrg.  Ac  Rawle,  356. 

Judicial  procetdi'  gs.  5 Ohio,  547  ; 3 M. 
R.  248  ; 4 M.  R.  451  ; 6 M.  R.  668  ; 7 M.  It. 
325;  9 M.  R.  204,  325;  10  M.  It.  1 ; L.  It. 
438 ; 3 N.  S.  551  ; 5 N.  S.  519. 

Junior.  8 John.  549  ; 8 Conn.  It.  293. 

Just  d Its.  1 Bi nn.  209;  9 Mass.  62. 
Justifiable  cause.  1 Smuu.  194. 

K'pt.  4 Scainm.  168. 

Ain.  Next  of  kin.  15  Ves.  109  ; Id.  583 ; 

3 Bro.  C.  C.  355.  Next  of  kin  or  heir  at  law. 

4 Ves.  4C9.  Next  of  kin  in  equal  degree.  12 
Ves.  433. 

King's  enemies.  1 Leigh's  N.  I'.  509. 
Knowing  and  being  pricy  to.  Platt  on  Cor. 
338. 

/ I/iftourer.  1 I*o.  Rep.  268. 

Lamb — Mutton.  1 Moody,  Ct.  Cas.  242  ; 
and  see  Russ.  «Sc  Ry.  497. 
lampooner.  3 Lev.  248. 

Last  past — August  last  past.  3 Cowen, 
70. 

Isist  sickness.  20  John.  502. 

Last  uill.  7 T.  R.  138. 
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J.n ip  charge*.  3 Marl.  Lo»  R.  282. 
fair  of  the  Utrul.  2 Ycrg.  554.;  6 Poona. 
St.  Hop.  b7,  91  ;4  Dov.  1. 

lairful.  Lawful  heir.  2T.  R.  720.  Law* 
ful  deed  of  conveyance.  2 Serg.  Sc  R.  498. 
Lawful  money.  1 Y cates,  349 ; I Dali.  120, 
170.  Shall  be  lawful.  2 l).  \ R.  172;  1 B. 
Sc  A.  271  ; I II.  & C.  35,  8.  Lawful  lillo.  1 
Black  f.  3bO  ; 2 Green  I.  R.  22 ; 10  John.  R. 
266.  Lawful  deed.  2 S.  A.  R.  498;  Coxe, 
1 0(5.  Ltwliil  current  money  of  Pennsylvania. 
1 Dull.  121. 

hatefully  demanded.  2 M.  Sc  S.  525. 
hearing  children.  7 T.  R.  332  ; and  see 
7 Vca.  453 ; 9 Vc*.  201 ; G T.  R.  307.  Vide 
/luring  Children. 

Leasehold  ground  tents.  Ward  on  Leg. 
222 ; 1 llro.  76. 

hogal  Representatives.  3 Vcs.  486 ; 3 Hro. 
C.  C.  221 ; I You  ten,  213 ; 2 Y cates,  585  ; 2 
Dali.  205;  6 Sag.  «Sc  Ruwle,  63;  1 Anslr. 
128. 

I^nd.  1 Hill’s  C h.  37. 

Lent.  Bac.  Ab.  Assumpsit  (F);  2 Wila. 

141. 

Let.  5 WImrt.  R.  278. 

Level.  5 Ad.  Sc  El.  302;  4 Ncv.  Sc  Mon. 
602. 

Life  estate.  JC500  to  the  sole  use  of  N.,  or 
of  her  children,  forever.  1 <V>x,  311  ; vide 
12  Vca.  2!*5;  1 Rose,  200;  13  Vcs.  486;  13 
Vcs.  1 15 ; 2 Eden,  323 ; Ainb.  499 ; 4 Jlro. 
C.  C.  512;  1 Bay,  417. 

Limit  and  appoint.  5 D.  Sc  E.  124. 

Lino.  3 Bro.  C.  C.  31 1. 

Literary  composition.  Eden,  Inj.  324. 

Lite  and  dtud  stock.  Ward  on  Leg.  220 ; 
3 Vcs.  311. 

Livelihood.  3 Atk.  399 
Lirnvj  together.  I Add.  R.  47G;  3 Add. 
R.  277  ; 2 Tyrw.  76 ; 2 Cr.  &.  J.  GG;  Roger’s 
EccI,  Law,  lit.  Marriages. 

lead'd  arm.  1 Carr.  & Kirw.  530;  S.  C 
47  Eng.  C.  L.  530. 

Lost  or  not  lost.  1 Marsh.  In«.  332  ; Park 
Ins.  25 ; 5 Burr.  2803 ; Weak.  345. 

Loaf  sugar.  1 Sunm.  R.  159. 

Itot  No.  54.  1 Verm.  R.  336;  18  John.  R 
107;  5 S.  K.  Rep.  56. 

Lots.  4 Ohio,  5. 

Lying  at  the  trhaif.  2 McCord,  105. 

Made.  1 Cr  .inch,  239. 

Made  his  note  to  the  plaintiff  for  8*60.  1 

Brccse's  R.  122. 

Magistrate.  13  Pick.  523. 

Make  over  and  grant.  18  John.  60 ; 3 John 
R.  484. 

Maintenance.  4 Conn.  R.  558;  2 Conn.  R 
155 ; 2 Sand  ’.  Ch.  R.  91.  8ce  Support. 
Mange.  Oliph.  on  Horses,  46. 

Mankind.  Fortcscue,  91. 

Mare.  1 Leach,  72 ; 2 W.  Bl.  721 ; 2 East, 
P.  C.  1074. 

Mariner  or  Seaman.  2 Curt.  Reel.  R.  336. 
Mark.  Trade  mark,  see  19  Pick.  214. 
Married.  Dying  unmarried;  without  be- 


ing married,  and  having  children.  1 Rop. 
Leg.  412;  3 Vcs.  450,  454 ; 7 Vcs.  454^ 
Matter  in  conti  orr/sy.  2 Ycates,  276;  1 
Serg.  A Rawlc,  2G9 ; 5 Ilinn.  522 ; 3 Dali. 
404  ; 2 Dull.  260,  n. 

Mutter  in  dispute.  3 Crunch,  169. 

Mullers  in  diffei enre.  5 Mass.  334. 
j May.  1 Saund.  58,  n.  1 ; 5 Johns.  Ch.  R. 
101  ; 5 Cowen.  195  ; 11  Serg.  Sc  Ruwle,  129 ; 

1 E.  (’.  L.  K.  16;  1 Pet  R.  46.  May  assign. 
May  suggest,  lb.;  St.  8 Sc  9 W.  J,  c.  1 1,  s.  8. 

Mcadou’s.  5 Cowen’s  R.  216;  Co.  Lilt. 
4.  b. 

Means.  Platt,  on  Cov.  334,  5. 

Mt dais.  Ward  on  Leg.  221 ; 3 Atk.  201. 
Merchandise.  8 Pel.  277. 

Merchantable.  3 Camph.  R.  462. 

| Me •irhnntahlr  quality.  20  Wend.  R.  GI. 

Merits.  3 Watts  Sc  Serg.  273. 

Mess.  2 Russ.  C.  Sc  M.  360. 

Mess  pork  of  Scot l Sf  Co.  2 Bing.  N.  C. 
C66. 

Messuage  and  house.  Crn.  Eliz.  89  ; 2 Ch, 
Cas.  27 ; 2 T.  R.  498 ; 1 Bos.  Si.  Pull.  53. 
Mill.  5 Serg.  Sc  Rawlc,  107. 

Mill  privilege.  4 Shepl.  R.  G3. 

Mill  snip.  I Fairf.  R.  135. 

Mill  site.  15  Pick.  57 ; 6 Cowen,  R.  677 ; 
11  John.  R.  191. 

Minerals.  5 Watts,  31. 

Misu/ply.  12  Ad.  Sc  Ell.  140;  40  E.  C. 
L.  R.  140. 

Misnomer.  16  East,  110;  2 Stark.  N.  P. 
C.  29 ; Dunl.  Pr.  238 ; 3 Camp.  29 ; 2 Gaines’s 
R.  362;  13  John.  486. 

MohUier.  3 Harr.  Cond.  R.  130. 

Molest.  Mo.  402;  S.  C.  Cro.  Eliz.  421. 
Money.  15  Vcs.  319;  3 Meriv.  6-Jl ; 1 
John  Cn.  R.  231.  Money  only.  7 T.  R.  539, 
519. 

Money — money a.  14  John.  R.  12. 

Monet/  dtp  tailed  in  Court.  2 Gall.  R.  116. 
Money  in  the  funds.  5 Price,  R.  217. 
Moneys.  1 John.  Ch.  R.  231. 

More  or  Lss.  2 Pow.  Morlg.  445,  a,  note ; 

2 lien.  Sc  Munf.  164;  1 Vcs.  & B.  376;  2 
1 Burn.  Sc  Adol.  106;  S.  C.  22  E.  C.  L.  R.  3G; 

I Yeates,  309  ; 6 Binn.  102;  I Serg.  Sc 
Rawlc,  193;  1 Serg.  Sc  Rawlc,  166;  5 Serg. 
& Ruwle,  260;  I Munf.  336;  2 Saund.  305, 
b.  n.;  1 Mason’s  R.  118;  Sudg.  Vend.  231, 
2;  Ow.  133;  1 Camph.  337. 

Mountain.  1 Sir.  71 ; 1 Burr.  629. 

Mora  Ides.  Ward  on  Leg.  210;  OH*.  Ex. 
i 252;  Sir  W.  Jo.  225. 

Mr.  3 C.  Sc  P.  59  ; S.  C.  1 M.  Sc  M.  118. 
Mrs.  3 C.  Sc  P.  59 ; S.  C.  1 M.  Sc  M.  118. 
Mutual  rrrdit.  8 Taunt.  499  ; 4 Burr. 
2222;  Cooke’s  Bankr.  Laws,  536;  4 T.  R. 
211;  2 Smith’s  Lead.  Cas.  178,  and  the  eases 
there  cited. 

My  fishing  place.  1 Whart.  R.  137. 

My  half  part.  11  East,  R.  163. 

My  inheritance.  Hob.  2;  7 East,  R.  97. 

My  seven  children , naming  only  «iar.  2 
Coxe,  R.  134. 
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My  ptopn  ty.  17  John.  R.  281. 

My  house,  and  all  that  shall  hr  in  if  at  my 

death.  I Bro.  C.  C.  129,  n. ; 1 1 Vca.  662. 

Mu  right  heirs  on  the  mil  of  my  mother. 

4 Vca.  766. 

1 Same  and  hlood.  15  Ves.  92. 

Navicular  disease.  Olipb.  on  Horses,  47. 
Navigable  river.  6 Cowcn,  528 ; 21  Pick. 
R.  34  4. 

Necessary.  4 Wheat.  413,  418;  7 Cowcn, 
606  ; 2 A.  K.  Marsh.  R.  84. 

Necessary  chaigts.  3 Green!.  191. 
Necessary  implication.  1 Yen.  Sc  B.  466. 
^^Nccesssary  tools  of  a tradesman.  2 WharL 

Needful  4 Esp.  R.  66. 

Nerving.  Oliph.  on  Law  of  Horses,  47 ; 
R.  A.  M.  290. 

Neurotomy.  Oliph.  on  Horses,  47 ; R.  Sc 
M.  990. 

Never.  2 Atk.  32;  Bayl.  Bills,  4;  Chit. 
Bills,  54  ; 3 Q.  B.  239,  242. 

New  manufacture.  4 Mann.  A,  Or.  580. 
Next.  Sira.  394;  Cro.  Juc.  616,  677; 
Ilac.  Ah.  Conditions,  P 3;  2 John.  190;  9 
Cowen,  255. 

Next  of  kin.  15  Vca.  109;  15  Vca.  536; 
3 Bro.  C.  C.  355 ; lb.  64;  14  Vca,  372. 

Next  of  kin , or  heir  at  law.  4 Ves.  469. 
Next  of  kin  cijual  in  degree.  12  Ves.  433. 
Non-arriral.  2 B.  St.  C.  564. 

Non-resident.  4 L.  R.  1 1. 

Northerly.  1 John.  156.  See  3 Caines, 
293. 

Northward . 3 Cainca’a  R.  293;  1 John. 
R.  158. 

Not  liable  for  any  damage  to  or  from  her 
shtuthing.  20  Pick.  389. 

Note  or  Notes.  7 Scrg.  & Rawle  465. 
Notes  current  in  the  city  of  New  York.  19 
John.  R.  146. 

Notice  of  action.  1 Holt’s  N.  P.  R.  27. 
Now.  3 Pcuna.  R.  288, 9 ; 4 Mann.  Sc  Gr, 
99,  100. 

Occupations.  7 W.  Sc.  S.  330. 

Occupied.  1 Brccso’a  R.  70. 

Of.  2T.  R.  431. 

Of  and  c oncerning.  4 M.  Sc  Sclw.  169;  3 
Caines’a  R.  329;  5 Johns.  R.  2ll  ; 7 Johns. 
R.  264  ; Hi.  359  ; 3 Binn.  517;  1 Binn.  537  ; 

5 Binn.  218. 

Offence.  9 Car.  Sc  P.  525 ; S.  C.  38  E.  C. 
L.  R.  222. 

Office , or  public  trust.  2 Cowen,  29  n. ; 20 
Johns.  492;  1 Munf.  468. 

Office  of  trust.  G Blackf.  529. 

On.  2 T.  R.  431. 

On  arrival.  2 Cuuipb.  R 532;  Id.  327. 

On  condition.  4 Watts  Sc  Scrg.  302. 

O/i  shore.  1 Bo*.  & Pul.  187. 

On  a stream.  3 Sunni.  R.  170. 

O/i  the  trial.  2 Whart.  159. 

On  payment  of  costs.  6 Cowcn,  R.  582 ; 5 
J.  J.  Marsh.  243. 

One  day  after  date u 2 P.  S.  R.  496. 

One  pair  of  bools.  3 Harring.  559. 

Vol.  i. — 41 


One  whole  year.  12  Maas.  2G2. 

Once  a week , 4 Petcra’a  R.  361 ; 2 Miles, 
R.  150,  151. 

One  thousand  dollars  to  the  children  of — . 
9 Verm.  R.  41. 

Openly.  2 Inst.  57 ; Bac.  Ab.  Merchant, 
See. 

Or,  construed  and.  2 Rop.  Log.  290;  1 
P.  Wins.  483;  2 Cox,  213;  2 P.  Wins.  383; 
2 Atk.  643;  6 Vo*.  341*  2 W-.  s,  n.  67 ; 9 
Str.  1175;  Cro.  Eli*.  525;  Pollcxf.  645;  1 
Bing.  500;  3 T.  R.  470;  1 Vea.  Sen.  409;  3 
Aik.  83,  85;  1 Supp.  to  Ves.  Jr.  485  ; 2 lb. 
9,  43,  114;  1 V cates,  41,  319;  1 Scrg.  Sc 
Rawle,  141;  1 Wend.  396;  G ToulL  n.  703 
and  704.  Vide  Disjunctive.  Or  any  other 
|tcrson.  15  Wend.  147.  Or  by  any  other 
person.  3 Marsh.  720.  Or  elsewhere.  2 
(tall.  R.  477.  Or  otherwise.  I Chit.  R.  205,  6; 
Hawk.  c.  25,  s.  4. 

Orchard.  Cro.  Eli*.  854. 

Ordained  minister.  4 Conn.  134. 

Order , in  chancery  pleading.  7 Sim.  R. 

Original.  6 Wheat.  396 ; 5 Scrg.  Sc  Rawle, 
519.  Vide  Courts  of  the  United  States. 
Orphan.  3 Mer.  48;  2 Sim.  &.  Stu.  93. 
Ol/ur.  1 Brock.  R.  187. 

Other  offices.  1 B.  Sc  C.  237.  Sec  5 T.  R. 
375,  379;  5 B.  Sc  C.  640;  8 I).  &.  R.  393. 
Other  writing.  1 Rawle,  231. 

Otherwise.  1 Gall.  R.  39. 

Out  of  the  State.  I Johns,  ('as.  76. 

Oat  of  the  country.  3 Bibb,  510. 

Out  of  their  joint  funds , according  to  the 
articles  of  association.  4 S.  Sc  R.  356. 
Outfits.  1 Story,  li.  603. 

Out. house.  5 J>iy,  151  ; 4 Conn.  146. 

Over  the  sea.  K i r by,  299. 

Overseas.  7 Mann.  Sc  Gr.  481. 

Own  use.  4 Rawle,  R.  68. 

Owned  by  than.  5 Cowcn,  509. 

Owner.  6 Ncv.  & M.  3 10. 

Oxgang.  Touch*.  93;  Co.  Litt.  5. 

Oyster  s[iaf.  12  Ad.  Sc  Ell.  13;  S.  C.  40 
E.  C.  L.  R.  15. 

Passage  room.  2 Ld.  Itaym.  1470. 
Passing  through  the  town.  6 Ohio  R.  142. 
Payable.  II  Ves.  470;  16  Ves.  172;  2 
Supp.  to  Ves.  jr.  29G;  13  Vca.  113;  3 Ves. 
13;  2 Bro.  C.  C.  305. 

Paying.  Roll.  Ab.  411;  Bac.  Ab.  Con- 
ditions, A ; Lane,  56,  78. 

Paying  thereout.  Dick.  444. 

Paying  ytarly  and  every  year.  3 Lom. 
Dig.  187. 

Pearls.  Dig.  34,2,  18. 

Peas.  Bar  Ab.  Merchant,  Ac.  (I ). 

Pencil  writing.  1 Eccl.  R.  406,  7;  5 B. 
Sc  C.  234;  7 Dow!.  Sc  R.  G53;  1 Stark.  R. 
267;  1 Phillim.  R.  52,  53;  2 Philliin.  R.  173. 
Per  annum.  Bac.  Ab.  Covenant,  F. 
Percussit.  2 Virg.  Car.  111. 

Perishable  ai  tides.  7 Cowen,  202. 
Permilting  and  suffering.  6 Bare.  Sc 
Cres.  295;  Platt  on  Cov.  338. 
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Perpetual  2 Bro.  Sc  B.  27 ; S.  C.  C B.  I 
Moo.  159. 

Per  ton  liable.  Eden’s  Ilankr.  Law,  1*16. 
Personal  estate,  1 Vc*.  & Bco.  415;  I 
* Vc».  76;  1 M'Cord,  349;  1 Dali.  403;  2 
Rawlc,  162  ; 5 Mason,  544. 

Personal  ornaments.  1 Beuv.  R.  189. 
Personal  representatives.  1 A list.  128. 
Persons  of  colour.  3 Iredell,  455. 

Pigs. — Cottle.  Runs.  <$t  Ry.  Cr.  Cas.  76. 
Pilfering.  4 Blackf.  499. 

Piratical.  2 How.  (S.  C.)  210. 

Place — Office.  1 Munf.  468. 

Places.  5 T.  R.  375,  379 ; 5 B.  Sc  C.  640  ; 

8 D.  Sc  R.  393.  Sec  1 B.  & C.  237. 

Placitum.  Skin.  550,  554. 

Plant.  1 Mo.  6c  Malk.  311 ; S.  C.  22  E. 
C.  L.  R.  330. 

Plantation.  2 Humph.  315. 

Planting.  7 Conn.  186. 

Pleasure.  At  her  pleasure.  Boyle  on 

Char.  307. 

Pleasure  carriage.  9 Conn.  371  ; 1 1 Conn. 
185;  18  John.  128;  19  John.  442. 

Ploio  land.  Co.  Lilt  5;  Plowd.  167; 
Touchs.  93. 

Plundered.  16  Pick.  1. 

Poll  evil.  Oliph.  on  Law  of  Horten,  49. 
Poor.  Poor  kindred.  Boyle  on  Char.  31  ; 

17  Vcs,  371 ; 1 Caines,  R.  59. 

Poor  inhat Hants.  A mil.  422. 

Pott.  2 B.  & Ad.  43 ; S.  C.  22  E.  C.  L.  R. 
23. 

Port  of  destination. — Port  of  discharge.  5 

Mason,  404. 

I’ossrss.  1 Dev.  & Bat.  452. 

I'ossresinn.  Coming  into  possession.  3 
Br.C.  C.  180. 

Posiea.  1 Saund.  287. 

Poice.r  couplid  with  an  interest.  8 Wheat. 
203;  2 Cowen,  196. 

Power  of  attorney.  8 Pick.  490. 

Predict.  Co.  Lilt.  20  b. 

Prtfrrr  nee.  1 Paine,  630. 

Premises.  AH  the  premises,  17  Vcs.  75; 

1 East,  K.  456. 

Presented.  2 Hill,  R.  582. 

Price.  A price  clear  of  all  expenses.  2 
V.  6c  B.  341. 

Prime  cost.  2 Mason,  53,  55. 

Prior  in  date.  3 Day,  66. 

Prison  charges.  4 Grccnl.  82. 

Private  charity.  Turn.  & Russ.  2G0. 
Privileges  ant  appurtenances.  14  Mass. 
49;  17  Mass.  443. 

Pro  A It , CD.  11  Mass.  R.  97. 

Proceed  to  sea.  9 8c r g.  6c  Rawlc,  151 ; 2 
Pet.  A dm.  Dec.  97,  98. 

Proceeding.  2 East,  R.  213  ; 3 Com.  Dig. 
48,  note;  I Hall,  166;  8 Wend.  167. 

Proceedings  thereupon.  16  Pet.  303, 
313. 

Proceeds.  4 Mason,  529. 

Procreatie — Procreandis,  1 M.  Sc  8.  124. 
Procure.  1 Carr.  Sc  Marsh.  458. 
Procurement.  Platt,  on  Cov.  337. 


I Produce  of  a farm.  6 Walts  Sc  Serg.  269, 
280. 

Professions.  7 W.  Sc  S.  330. 

| Promise.  **  I don’t  consider  the  land  as 
your’s;  prove  your  right  to  it,  and  I’ll  pay 
you  for  it.”  9 Dow.  Sc.  R.  480;  S.  C.  22  E. 
C.  L.  R.  394.  “ I promise'  never  to  pay.”  2 
Atk.  32;  Bayl.  Bills,  4;  Chit.  Bills,  54. 

Promise  to  pay  out  of  the  proceeds  of  the 
neri  crop.  2 L.  R.  258. 

Promissory  note.  Due  A B three  hun- 
dred and  twenty. five  dollars,  payable  on 
demand.  10  Wend  6“ 5.  To  pay  P D or 
plaintiffs,  or  his  or  their  order.  2 II.  Sc.  A. 
417.  “ I,  H C,  promise  to  pay  E F the  sum 
of  51/.  or  his  order,”  signed,  “ B C or  else 
II  B.”  4 B.  Sc  A.  679 ; 6 E.  C.  L.  R.  563. 

Proper  county.  2 Yeatcs,  152;  7 Watts. 
245. 


Property.  6 8crg.  Sc  Rnwlc,  452;  17 
Johns.  R.  281  ; 6 Binn.  94;  18  Ves.  193;  14 
East,  R.  370;  2 N.  R.  214. 

Property,  personal  and  real.  1 Speers,  Eq. 
Cas.  51, 56. 

Property  on  board.  2 Mete.  1. 

Proportion.  Charge  on  estates  in  equal 
proportions.  3 Br.  C.  C.  286.  In  just  and 
equal  proportion.  7S erg.  Sc  Rawlc,  5 1J. 

Proprietor,  6 Ncv.  Sc  M.  310;  Wordsw. 
Jo.  8t.  Co.  338. 

Prosecute  u-ilh  effect.  12  Mod.  380;  2 
Sclw.  N.  P.  1013,  note. 

Ptorisn.  Com.  Dig.  Condition,  A 2;  Lit. 
h.32'J;  lb.  203,  b;  2 Co.  71,  b;  1 Roll.  Ab. 
410, 1.  30. 

Pul  lie  house.  4 Lcigb.  680. 

Public  policy.  9 E.  C.  L.  R.  452.  Public 
sale.  | Watts,  R.  258.  Public  trust.  20 
Jolm.  492  ; 2 Cowen,  29,  n. 

Public  trade.  3 Q.  B.  39. 

PnUish.  2 Dev.  115. 

Published.  3 51.  Sc  W.  461  ; 9 Bing.  605  ; 
5 R.  Sc  Adol.  518;  6 M.  W.  473;  8 D.  P. 
C.  392. 


I)  » C8.  *1111. 


t'urchas tog.  ..  

Quumdiu.  Or!.  Bridg.  202. 

( luanlity  und  boundary.  2 Caines’s  Rep. 

Quit.  2 N.  II.  Rep.  402. 

Quotation.  Eden.  Inj.  327,  328. 

Race-field.  9 Leigh,  648. 

Raffle.  2 Rep.  Const.  Conn.  128. 

Raise.  1 Atk.  421  ; 2 Vern.  153. 

Rascal.  2 Rep.  Const.  Ct.  235. 

Rial  action.  10  Pick.  473;  and  sec  16 
Mass.  448;  7 Mass.  476;  4 Pick.  169;  8 
Grccnl.  106, 138. 

Real  cott.  2 Mason,  53,  55. 

Realm.  1 Taunt.  270;  4 Campb.  283: 
Rose,  387. 

Reasonable  notice.  1 Penn.  R.  466.  V. 
Reasonable  time,  in  the  body  of  this  work. 
Rebuild.  3 Rawlc,  482. 

Receipts.  2 Gill  Johns.  5]  I. 

Received  for  record.  3 Conn.  544.  1 Root. 
R.  500 ; 2 Root,  R.  298  ; Kirb.  72. 
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Received  note  in  payment.  2 (Jill  Sc  John. 
511. 

Recollect.  1 Dana,  11.50. 

Recommendation.  2 Vc».  jun.  333,  529  ; 3 
Vcs.  150;  9 Vcs.  546;  Jacob's  It.  317;  1 
81m.  Sc  Stu.  387. 

Record  and  Docket.  1 Walts,  395. 
Recovered  in  a suit.  5 Wood.  It.  620. 
Recovery.  2 Cainen’s  It.  214;  1 Paine, 
230,  238. 

Recti  tier  of  spirits.  1 Pol.  C.  C.  It.  180. 

Refine.  1 Pet.  (\ C.It.  113. 

Refuse.  Renounce.  3 Itawlc,  398.  Re- 
fuse lo  execute.  10  E.C.  L.  It.  65;  1 liar. 
Dig.  442. 

Relations , sec  legatee.  2 Ch.  Ttcp.  146, 
394  ; Pr.  Ch.  101  ; Can.  Temp.  Talk.  215:  1 
1*.  Wmi,  327 ; 2 Vet.  jr.  527  ; Ambl.  70,  507, 
595,  636  ; Dick.  50,  380  ; 1 Dro.  C.  C.  31  ; 3 
Bio.  C.  C.  61,331  ; 2 Vcrn  381 : 3 Vcs.  231  ; 
19  Vcs.  323;  I Taunt.  163;  3 Meriv.689;  5 
Vcs.  529  ; 16  Vcs.  2U6  ; Coop.  It.  275;  Coin. 
Dig.  App.  Devise  of  personal  property,  viii. 
30,  31,  32  ; 9 Vcs.  323  ; 3 Mcr.  6S9.  Next 
relations  ns  sisters,  nephews  nml  nieces.  1 
Cox,  234.  Poor  relations.  Dick.  380. 

Release  and  forever  quit  claim.  10  Johns. 
R.  456. 

Remainin'!  untried.  5 Rinn.  390. 

Rents.  2 Penn.  St.  R.  165. 

Rents  and  profits.  2 Vcs.  Sc  Ben.  67  ; 6 
Johns.  Ch.  It.  73;  1 Sand.  Uses  and  Trusts, 
318;  I Vcs.  171 ; 2 Aik.  358. 

Repairs.  1 M‘Cord,  517. 

Reprises.  1 Y calcs,  477  ; 3 Penns.  477. 
Request.  2 Bro.  C.  C.  38 ; 3 Vcs.  Sc  Bcs. 
198;  5 M.idd.  118;  18  Vcs.  41;  1 Moody, 
Cr.  Cas.  300. 

Resident.  20  John.  It.  211  ; 2 Pet.  Adm/ 
R.  450;  2 Seam.  It.  377;  20  John.  208;  7 
Mann.  Sc  Or.  9. 

Residence.  8 Wend.  45. 

Residuary.  1 1 Vcs.  92. 

Residue,  surplus,  See.  2 Atk.  168;  11  Vcs. 
330;  14  Vcs.  36 1;  15  Vcs.  406  ; 18  Ves.  466; 
Dick.  477;  1 Bro.  C.  C.  58J ; 4 Bro.  C.  C. 
207  ; 1 Vcs.  jr.  63  ; 1 Wash.  45.  262 ; 3 Cal. 
507;  3 Munf.  76;  2 l)e».  Ch.  It.  573;  Prcc. 
Ch.  264 ; 2 Vcrn.  630  ; Boyle  on  Char.  399  ; 
8 Vcs.  25,  6. 

Respective,  Respectively.  2 Atk.  121 ; 3 
Bro.  C.  C.  404 ; 1 Meriv.  358 ; 2 East,  4 1 ; 
Cowp.  34. 

Rest.  Alleyn,  28 ; 3 P.  Wins.  63,  n. 

Rest  and  Residue.  2 Leo’s  Eccl.  R.  270  ; 
6 Eng.  Eccl.  Rep.  122;  11  East,  It.  161. 
Retained.  5 D.  St  E.  1 13. 

Reversion.  If  the  reversion  should  never 
fall  to  the  testator.  10  Ves.  153. 

Revising — correcting.  2 Shcpl.  205. 
Revoked.  1 Cowcn,  R.  335;  16  John.  R. 
205. 

Rice.  5 B.  Sc  P.213. 

Right.  2 Caines’s  It.  345. 

Right  and  title  in  the  deed.  2 Ham.  221. 
Right , title,  and  interest.  1 Pick.  179. 


Ringtone.  Olipli.  ou  Law  of  Ilorscs.  48, 
50. 

Riter.fecder.  13  Pick.  50. 

Rolling-mill.  2 Watts  Sc  Scrg.  390. 

Roots.  7 John.  R.  385. 

Running  days.  1 Boll’s  Coro.  577,  5th  cd. 
Said — saith.  3 Dow  I.  P.  C.  455;  5 Tyr. 
391  ; 1 Gale,  47. 

Said.  1 ('hit.  Cr.  Law,  *174  ; 2 Car.  Law 
Rep.  75. 

7b  sail.  3 M.  Sc  S.  461. 

Sail  from.  3 B.  Sc(\  501. 

Sirne.  Cro.  Eliz.  838. 

Sand  crack.  Olipli.  on  Law  of  Horses,  53. 
Sangnini  suo.  Buc.  Ab.  Legacies  and  Dc- 
vises,  c.  1. 

Sans  recours.  Chit  Bills,  266 ; 1 Leigh’s 
N.  P.  405. 

Sarsaparilla.  7 John.  R.  385. 

Sitiyicd.  1 M’Cord,  Ch.  53 ; 2 John 
395. 

Satisfactory  proof.  10  John.  R.  167. 
Saving.  2 Rolf.  Ab.  419. 

School.  1 M.  SlS.  95;  Vin.  Ab.  h.  t. 
Schools  of  learning.  Wilm.Opin.  Sc  Judgm. 
14;  2 Vcrn.  387;  14  Vcs.  7;  1 Sim.  109; 
Jac.  474. 

Sea  Stores.  1 Baldw.  R.  504. 

Sealed.  Harp.  R.  1. 

Security.  13  John.  481 ; 3 Blackf.  431. 
Secured  to  lie  /mid.  1 Paine’s  It.  518;  12 
Wheat.  487. 

See  him  paid.  Fell  on  Guar.  36,  7 ; 1 Ld. 
Raym.  224  ; Cowp.  227  ; 2 T.  It.  8G. 

Seised.  Bac.  Ab.  Uses  and  Trusts,  part  1 , 

<D). 

Sell.  To  sell.  Boyle  oti  Char.  307 ; 9 
Greenl.  128. 

Sell  and  convey.  3 Fairf.  460.  See  also  2 
Greenl.  22. 

Sell  for  at  the  pit's  mouth.  7 T.  It.  67G  ; 
S.  C.  1 B.  Sc  P.  524  ; 5 T.  It.  561. 
s.m.  2 Hill,  R.  582, 

Semini  suo.  Bac.  Ab.  Legacies  and  De- 
vises, C.  1. 

Servant.  5 Lo.  Rep.  15. 

Served.  6 S.  Sc  It.  281. 

Settled.  2 Leach,  910. 

Setting  fire.  2 East,  P.  C.  1020. 

Seventh  child.  3 Bro.  C.  C.  148;  S.  C.  2 
Cox,  258. 

Seventy  acres , being  and  lying  in  the  south. 

west  corner  of section.  2 Ham.  327  ; 

sec  4 Monr.  63. 

Shall.  I Vcrn.  153.  Shall  Ihj  lawful.  2 
I).  Sc  R.  1 72  ; 1 B.  Sc  A.  271 ; 1 B.  Sc  C.  35 ; 

2 T.  R.  172 ; I B.  Sc  C.  85;  4 B.  &.  A.  271  ; 

3 N.  S.  532.  Shall  and  may.  1 E.  C.  L.  R. 
46:  5 John. Ch.  It.  101  ; 5 Cowcn,  193;  1 Cr. 
Sc  Mccs.  355 ; 3 Tyrrw.  272. 

Shall  sell  at  the  pit's  mouth.  7 T.  R.  67G. 
Share.  3 Mcr.  348. 

Share  and  share  alike,  3 Dcssaus.  143. 
Ship  damage.  Abbott  on  Shipm.  204  ; 
Bac.  Ab.  Merchant,  &c,  II. 

Shop.  5 Day,  131 ; 4 Conn.  416. 
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Shovel  plough.  3 Brev.  5. 

Should  he  secured.  5 Bum.  496. 

Signin g.  I,  A B,  do  make  this  my  will. 
18  Ves.  183. 

Silks,  l Carr.  & Marsh.  45. 

Silver  dollars— floods,  wares  and  merchan . 
dize.  2 Mason,  R.  407. 

Sitfasls.  01  i nh.  on  Law  of  Horses,  53;  9 
M.  Si  W.  670. 

•Nix  handkerchief.  1 Moody,  Cr.  Cos  25. 
Sixty  itounds  in  specie,  or  tobacco  at  specie 
price . Alart.  (S.  (*.)  R.  20. 

Skins.  7 John.  R.  385  ; 7 Cowon,  R.  202. 
So  long  as  tcood  grouts  or  t eater  runs.  1 
Venn.  303. 

Sold.  3 Wend.  R.  112. 

Sold  and  conveyed.  2 Scrg.  Sc  Rawlc, 

Sale.  1 Mudd.  R.  207  ; I Sapp,  to  Vcs.  jr. 
410;  4 Rawlc,  66;  10  Scrg.  Sc  Rawlc,  209 ; 
4 W.  C.  C.  R.  241  ; 3 Penna.  R.  64,  201. 

Solvent.  10  Vcs.  100;  Gow  on  Parln. 
409. 

Soon  as  convenient.  1 Vcs.  jr,  3C6 ; 19  Vcs. 
387. 

South-west  corner  of section.  2 Ham. 

327. 

Spurn.  12  Ad.  Sc  Ell.  13;  S.  C.  40  E. 
C.  L R.  15. 

Specially.  1 Dali.  208 ; 1 Binn.  251. 
Specifically.  16  Vcs.  451. 

Splint.  Olipli*  on  Law  of  Horses,  55;  1 

M.  A Sco.  622. 

Stah , stick  and  thrust.  2 Virg.  Cns.  111. 
Stable.  1 Lev.  R.  58 ; 3 M.  Sc  R.  475. 
Stage.  Stagecoach.  8 Adol.  Sc  Ell.  386; 
35  E.  C.  L.  R.  409;  9 Conn.  371  ; 11  Conn. 
385. 

Steam  boiler.  Wright,  R.  143. 

Sterling.  1 Carr.  & 1’.  286. 

Stock  in  the  funds.  5 Price,  R.  217. 

Stock  in  trade.  Bunb.  28. 

Store.  10  Moss.  153.  See  4 John.  424  ; 1 

N.  Sc  M.583;  2 N.  II.  Rep.  9. 

Straw.  4 C.  Sc  P.  245  ; S.  C.  19  Eng.  Com. 
Law  Rep.  367  ; 1 Moody,  C.  C.  239. 

Stretching  along  the  bay.  2 John.  R.  357  ; 
Harg,  Law  Tracts,  12. 

Strict  settlement.  4 Bing.  N.  C.  1 . 

St  ringbolt.  Oliph.  on  1.  aw  of  Horses,  56. 
Subject  to  the  payment  of  rent.  5 Penn.  St. 
Reps.  204. 

Subject  to  incumbrances.  2 P.  Wins.  385  ; 
1 Atk.  487  ; 2 P.  Wins.  659,  note  by  ('ox. 

Submission — consent.  DC  .Sc  1*.  722  ; S. 
C.  38  E.  C.  L.  R.  306. 

Subscriber.  6 B.  Sc  Cr.  341. 

Subscription  list.  2 Watts,  112. 
Substantial  inhabitants.  2 M.  Sc  R.  98; 
S.  C.  8 B.  Sc  Cr.  62. 

Such.  2 Atk.  292. 

Suit  at  law.  23  Pick.  10. 

Sum  in  controversy.  9 Scrg.  &.  Rawlc, 
301. 

Summit  of  a mountain.  3 Watts  Sc  Scrg. 
379. 


| Superfine  flour.  9 Watts,  R.  121. 

Supersede.  1 Pick.  R.  261, 

Superstitious  use.  1 Watts,  221. 

| Sup/mt.  A decent  and  cmnfortnblc  support 
' and  maintenance  out  of  my  estate,  in  sick, 
i icss  uml  in  health  during  my  natural  life.  2 
Sandf.  Ch.  R.  91. 

Surety.  1 Seam.  R.  35. 

Surplus.  18  Vcs.  466;  3 Bac.  Ah.  67  ; 2 
Pa.  St.  R.  129. 

Survivors.  17  Vcs.  482 ; 5 Vcs.  465. 
Survivor  and  survivors.  3 Burr.  1881;  8 
n.Si  Cr.  231. 

Swine.  15  Mass.  205. 

Take.  2 Pet.  R.  538. 

Take  and  fill  shares.  1 Fairf.  478. 

Taken  out  of  the  state.  1 Hill,  150. 
Tapering.  2 Stark.  N.  P.  C.  249. 

Taxes  and  other  public,  dues.  2 Leigh,  R. 
178. 

Tea  kettle  and  appurtenances.  Ward  on 
Leg.  222;  Moa.  47  ; 1 Eq.Ab.201. 

Ten  acres  of  pease.  1 Brown!.  149. 

Terra.  Cro.  Jac.  573  ; Palm.  102;  4 Mod. 
98 ; Cowp.  349. 

Testamentary  estate.  2 H.  Bl.  444.  Vide 
6 B.  Moo.  268 ; S.  C.  3 Bro.  Sc  B.  85. 

That  is  to  say.  1 Serg.  A Rawlc,  141. 

The  enunty  aforesaid.  2 Bl.  R.  847. 

The  d ingers  of  the  river  excepted.  1 Miss. 
R.  81  ; 2 Bailey’s  R.  157. 

The  said  defendant.  2 Marsh,  R.  101 ; S. 
C.  6 Taunt.  R.  122,  406. 

The  said  K.  II.  9 C.  Sc  P.  215  ; S.  C.  38 
E.  C.  L.  R.  87. 

7%e  said  Ar.  2 Car.  Law  Repos.  75. 

'The  said  property.  3 Mann.  «!t  Hr.  356. 
The  jtarlies  shall  abide  by  the  aica id  of  arbi- 
trators. 6 N.  If.  Rep.  162. 

The  said  plaintiff.  2 Marsh.  R.  101  ; S.C. 
6 Taunt.  R.  122, 40ft 

The  same  rents  and  covenants.  1 Bro.  P. 
C.  522;  3 Atk.  83;  Cowp.  819;  2 Bro.  Ch. 
R.  639,  note. 

Them.  9 Watts,  R.  346;  Orl.  Bridg.  214. 
Them  or  any  of  them.  3 Scrg.  Sc  Rawlc, 
393. 

Then.  Then  and  there.  2 Atk.  310;  4 
Ve*.  698  ; 1 P.  Wins.  594  ; 1 Brown’s  C.  C. 
190;  Ld.  Raym.  577;  lb.  123. 

Thm  next.  9 Co  wen,  255. 

Thereabouts.  Moll.  232. 

Thereafter.  13  L.  R.556. 

Thereafter  built.  2 Ijcigh,  721. 
Thereinbefore  mentioned.  Ward,  on  Leg. 
105,  314  ; 7 Vcs.  391. 

1'hercafterwards  continuing  his  said  assault. 
2 Mass.  50. 

Therefore  the  defendant  is  indebted.  1 T. 
R.  716;  2 B.  P.  48. 

Thing  patented.  1 How.  V.  S.  20*2. 
Thereunto  belonging.  22  E.C.  L.  R.  171. 
This  indenture.  2 Wash.  58. 

Things.  1 1 Vcs.  666. 

Third  parties.  1 N.  S.  384. 

This  demise.  2 Bl.  R.  973. 
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Thrush.  Oliph  on  Law  of  Horses,  59. 
Thousand.  3 It.  .V  A d.  728. 

Through.  7 Pick.  R.  274. 

To  he  kept  by  (he  secretary.  1 Scott’s  N.  R. 
245. 

Timber.  7 Johns.  R.  231;  1 Madd.  Ch. 
140,  n. 

Time.  Till  sho  arrives. — From  her  begin- 
ning  to  load. — On  the  ship’s  arrival. — And  is 
there  moored  twenty-four  hours  in  good  safe, 
tv.  3 Chit.  Com.  Law,  402.  Within  four 
days.  15  Serif.  Rawle,  43.  Time  being. 
An  £.  Corp.  264. 

Title.  An  indefeasible  title  in  fee  simple, 
such  as  the  state  makes.  3 Bibb,  R.  317  ; 4 
She  pi.  R.  104. 

To  n stream.  3 Sumn.  R.  170. 

7b  be  h* gotten.  1 M.  Ac  S.  124. 

7b  be  bif  her  freely  possessed  and  enjoyed. 

12  S.  Ac  R.  56 ; Cowp.  352. 

7b  be  signed  and  published  by  her , in  the 
pressure  of,  and  to  be  attested  In/  tiro  or  more 
Credible  witnesses.  Curt.  Reel.  R.  1. 

To  be  paid  when  in  funds.  Minor’s  R.  173 ; 
7 Grccnl.  R.  126. 

7b  them.  1)  Watts,  351,  352. 

7o  dn  the  needful.  4 Esp.  R.  66. 

7o,  from  or  by.  1 Shepley’s  R.  198. 

To  settle.  2 Miles,  R.  1. 

7b  his  knowledge  and  belief.  1 II.  Bl.  245. 
7b  the  best  of  his  knowledge  and  belief.  8 
T.  R.  418;  I WiK232. 

To  the  legatees  above  named.  17  S.  Ac.  R. 
61. 

7b  the  order.  1 Watts  At.  Scrg.  418. 

7b  render  a fair  and  perfect  account , in 
writing , of  all  sums  received.  1 Dough  R. 
382. 

7b  sue.  3 B.  Ac.  C.  178,  183. 

7b  wait  awhile.  1 Penns.  R.  385. 

Toll.  2 Show.  34. 

Took  the  oath  in  such  ease  required  by  the 
act  of  congress.  5 Leigh’s  R.  743. 

Tools.  2 WharL  26. 

Touch  and  stay.  1 Marsh.  Ins.  188;  1 
Esp.  N.  R.  610;  Wcsk.  Ins.  518. 

Transact  all  business.  22  E.  C.  L.  R.  397; 
1 Taunt.  R.  349  ; 5 B.  A.  Aid.  201,  210,  211; 
1 Yo.  At  Col.  394. 

Transaction.  7 Mann.  At.  Or.  538. 
Treasonable  practices.  1 Stuart’s  (L.  C.) 
R.  4. 

Tree.  2 Dev.  162. 

Trees,  woods , coppice — wood  grounds,  of 
what  kind  or  growth  soever.  4 Taunt.  316. 

True  value.  17  Wheat.  R.  419;  1 Stuart’s 
(L.  C.)  R.  419. 

Trifling.  1 W.  Ac  S.  328;  14  S.  Ac  R. 
349. 

Trinkets.  1 Carr.  Ac  Marsh.  45. 

Truly.  2 Brock  R.  484,  5. 

Tunc.  5 Mann.  At  fir.  696. 

Turnpike  Road.  20  Johns.  R.  742. 

Two  years  after  demand.  8 D.  Ac  R.  347. 
Unaroiibihle  accident.  I Brock.  R.  187. 
Understood.  2 Cox’s  Ch.  R.  16. 


Underwood.  2 Rolle’s  R.  485. 

Unexecuted  writ.  1 Harr.  N.  J.  Rep.  154. 
Unless  Boyle  on  Char.  291 ; 1 Mer.  102, 
3;  lb.  65,  79;  3 Burr.  1550. 

Unmarried.  2 Supp.  to  Vcs.  jr.  43  ; 2 Bam. 
Ac  Aid.  452.  Without  being  married.  7 Vcs. 
458. 

Until.  Cowp  571  ; 5 East,  250.  ('ns.  t. 
Hard.  116.  Until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  sut’ety.  Park,  Ins. 
35  ; 1 Marsh.  Ins.  262  ; 2 Sir.  12 18  ; 1 Esp. 
Rep.  412. 

Unto  and  amongst.  9 Vcs.  445. 

Up  the  creek.  1 Wile.  R.  508. 

Used.  1 Chit.  I’r.  214. 

Use  till  paid.  Kirb.  145. 

Useful  invention.  1 Mason,  R.  302 ; 4 
Wash.  C.  C.  R.  9. 

Usque.  2 Mod.  280. 

Usual  clauses.  2 Chit.  Com.  Law,  227  ; 1 
Mer.  R.  459. 

Usual  covenants.  Platt  on  Cov.  430. 

Usual  terms.  8 Mod.  308;  Barnes,  330; 
3 Chit.  Pr.  705. 

Usurj/ed  power.  2 Marsh.  Ins.  70J  ; 2 
Wils.  363. 

Usury.  Vide  2 Pick.  (2d  cd.)  152,  n.  1 ; 5 
Mass.  R.  53;  7 Mass.  R.  36;  10  Mass.  R. 
121  ; 13  Mass.  R.  443 ; 4 Day,  R.  37  ; 2 Com. 
R.  341  ; 7 Johns.  R.  402;  S.  C.  8 Johns.  R. 
218;  1 Dali.  R.  216  ; 2 Dali.  R.  92  ; 6 Munf. 
R.  433,  430  ; 3 Ohio  R.  18;  1 Blackford’s  R. 
336;  I Fairfield,  R.  315;  2 Chit.  Cr.  Law. 
*549  ; 3 I.d.  Ravin.  36;  Trem.  P.  C.  269;  Co, 
Entr.  394,  135;  Rast.  Entr.  6S9;  Cro.  C.  C. 
743  ; Com.  Dig.  Usury,  (C/ ; 4 Bl.  Com.  158; 
Hard.  420. 

Vacancies.  2 Wend.  273. 

Vucancy.  1 Breesc’s  R.  70. 

Valuable  things.  1 Cox, 77 ; 1 Bro.  C.  C.  467. 
Value  receiv'd.  3 M.  Ac  S.  351  ; 5 M.  Ac 
R.  65  ; 5 B.  Ac  C.  360 ; S.  C.  1 1 Engl.  C.  L.  R. 
252;  3 Kent,  Com.  50;  Maxw.  I..  Diet.  h.  t.; 

1 Hall,  201  ; 1 Blackf.  R.  41;  2 M Lcan,  R. 
213.  True  value,  1 1 Wheat.  419. 

Vrgrlable  production.  1 Mo.  Ac  Mai.  341. 
Victual.  3 Inst.  195;  Hale’s  P.  C.  152; 
Cro.  Car.  231 ; Bac.  Ab.  Forestalling,  B ; 1 
East,  R.  169. 

Victualler.  9 E.  Ac  E.  406 ; 6 Watts  Ac 
Scrg.  278. 

Videlicet.  3 Vcs.  194. 

Village  or  town.  Co.  Lilt.  5 ; Plowd.  1 68 ; 
Touchst.  92. 

Voluntary  assignment.  3 Sumn.  R.  345. 
Wanton  mss.  1 Wheel.  Cr.  Cas.  365 ; 4 
W.  C.  C.  R.  534;  1 Hill,  46,  363. 

Warbles.  Oliph.  on  Law  of  Horses,  53  ; 9 
M.  Ac  W.  G70. 

Warehouse.  Cro.  Car.  551 ; Gilb.  Ej.  57 ; 

2 Rose.  R.  Act.  484  ; 8 Mass.  490. 

Waste.  1 Ves.461  ; 2 Vcs.  71. 

Watch.  Ward  on  Leg.  221  ; Mos.  112. 
Watrrlots.  14  Pet.  R.  302. 

Way.  In,  through,  and  along.  1 1.  R 
560. 
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Well  and  truly  execute g the  duties  of  his  , 
office.  1 Pet.  R.  69.  Well  nml  truly  to  nil-  , 
minister.  9 Mush.  114,  119,  370;  13  John. 
441 ; 1 Ray,  3*28. 

Well  unit  truly  to  administer  according  to 
lau>.  1 Lilt.  R.  93,  100. 

What  / may  die  possessed  of.  8 Vo».  604 ; \ 
3 Call,  205. 

What  remains.  1 1 Vca.  330. 

Wharf.  6 Mam.  332. 

What.  An  nnlliruMlicd  pared  of  wheat. 

1 Leach,  491;  2 Hast,  P.  C.  1018;  2 T.  R. 
25.3. 

Wheezing.  Olinh.  on  Law  of  Horace  61. 
W’Aen.  6 Ven.  239;  11  Vei.  489;  3 Rro. 
C.  C.  471 . When  able.  3 E«p.  159 ; 3 E.  C. 
L.  R.  26 1«  note;  I Rap.  36.  When  received. 
13  Ves.  325.  When  the  same  shall  be  re- 
covered. 1 b. 

When  or  if.  1 Hare,  It.  10. 

When  paid.  15  S.  Al  R.  114. 

Wherefore  he  prays  judgment.  Sec.  2 John. 
Can.  312. 

Whereupon.  GT.  R.  573. 

IVhitst.  7 Last,  1 16. 

Wholesale  factory  prices.  2 Conn.  R.  69. 
Widows  and  Orphans.  2 Sim.  & Slu.  93. 
Wife.  3 Vch.  570. 

W ilful.  I Beat  It.  Ev.  351. 

Wilful  and  corrupt.  1 Bcnlh.  Rat.  Jud. 
Ev.  35 1 . 

Wilfully.  8 Law  Rep.  78. 

Will.  He  will  change.  2 B.  Sc  B.  223. 
With.  2 Vcrn.  466  ; Prcc.  Ch.  200 ; 1 Atk. 
469;  2 Sell.  Sc  Lcf.  189  ; 3 Mer.  437 ; 2 B.  Sc 
Aid.  710;  2 B.  & P.  413. 

With  all  faults.  5 B.  Sc  A.  240  ; 7 E.  C.  L. 
R.  82;  3 E.  C,  L.  R.  475.  With  surety.  6 
Binn.  53;  12  8crg.  & Rawle,  312.  With 
the  prothouolary,  5 Binn.  461. 

With  nil  usual  and  reasonable  covenants. 
12  Ves.  179,  186;  3 Bro.  C.  C.  632 ; 15  Ves. 
528  ; 3 Anslr.  700. 

With  sureties.  2 Bos.  Sc  Pull.  4 13. 

With  effect.  2 Walts  & Scrg.  33. 

With  liberty.  8 GUI  Sc  John.  190. 

Within  four  days.  15  Serg.  Sc  Rawle,  43. 
Within  — days  after.  3 Serg.  & Rawle,  395. 

Without  fraud,  deceit  or  oppression.  6 
Wend.  454. 

W ithout  prejudice.  2 Chit,  Fr.  24,  note  (x); 
3 Mann.  Sc  Gr.  903. 

Without  recourse.  1 Oowcn,538;  3 Cranch, 
193;  7 Cranch,  159;  12  Mass.  172;  1 1 Serg. 
& Rawle,  325.  8 W.  .V  S.  353  ; 2 Penn.  St. 
R.  200.  V.  article  Sans  Rtcuurs , in  the  body 
of  this  work. 

Without  reserve.  5 Mass.  R.  34. 

Win.  William.  1 Scam.  R.  451. 

Wood.  Cro.  Jac.  166. 

Woid.land.  1 Sorg.  Sc  Rawle,  169. 

Woods.  4 Mass.  268. 

Working  days.  1 Bell’s  Com.  577,  5lli  cd. 
Worldly  labour.  4 Bing.  84;  S.  C.  13  E. 
C.  L.  R.  351. 

Worth  and  value.  3 B.  Sc  C.  516. 


Writing.  1 4 John.  484 ; 8 Ves.  504 ; 2 M. 
Sc  S.  286 ; 17  Ves.  459. 

W liting  in  pencil.  1 Eng.  Eccl.  Rep.  106. 

Yard  lane.  Touch*.  93  ; Co.  Lilt.  5. 

Yearly  meeting  of  Quakers.  *6  Conn.  393. 

Yearly  Meeting.  6 Conn*  292. 

You.  2 Dowl.  R.  145;  S.  C.  G Leg.  Obs. 
138. 

CONSTRUCTIVE.  That  which  is 
interpreted. 

2.  — Constructive  presence , in  the 
commission  of  crimes,  is  when  a party 
is  not  actually  present,  an  eye-witness 
to  its  commission,  but  acting  with 
others,  is  watching  while  another  com- 
mits the  crime.  1 Russ.  Cr.  22. 

3.  — Constructive  larceny , is  one 
where  the  taking  was  not  apparently 
felonious,  hut  by  construction  of  the 
prisoner’s  acts  it  is  just  to  presume  he 
intended  at  the  time  of  taking  to  appro- 
priate the  property  feloniously  to  his 
own  use.  2 East,  P.  C.  685 ; 1 Loach, 
212;  as  when  he  obtained  the  delivery 
of  the  goods  animo  furaiuH,  2 N.  & 
M.  91).  Sec  15  S.  & R.  93 ; 4 Mass. 
580  ; 1 Bay,  242. 

4.  — Constructive  breaking  into  a 
j house.  In  order  to  commit  burglary, 

there  must  ben  breaking  of  the  house; 
this  may  be  actual  or  constructive.  A 
, constructive  breaking  is  when  the  bur- 
glar gains  an  entry  into  the  house  by 
fraud,  conspiracy,  or  threat.  See  Bur- 
glary. A familiar  instance  of  con- 
structive breaking  is  the  case  of  a bur- 
glar who  coming  to  the  house  under 
pretence  of  business,  gains  admittance, 
and  alter  being  admitted,  commits  such 
acts,  as,  if  there  had  been  tut  .actual 
breaking,  would  have  amounted  to  a 
burglary.  Bar.  Ab.  Burglary,  A. 
See  1 Moody,  Cr.  Cas.  87,  250. 

5.  — Constructive  notice,  is  such  a 
notice,  that  although  it  be  not  actual,  is 
sufficient  in  law ; an  example  of  this 
is  the  recording  of  a deed,  which  is  no- 
tice to  all  the  world,  and  so  is  the  pen- 
dency of  a suit  a general  notice  of 
an  equity.  See  Lis  jxmdens. 

b. — Constructive  annexation,  is  the 
annexation  to  the  inheritance  by  the 
law,  ol  certain  things  which  arc  not 
I actually  attached  to  it,  lor  example, 
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the  keys  of  a house,  and  heir  looms  are 
constructively  annexed.  Shop.  Touch. 
90  ; Poth.  Traite  dcs  cliosos,  § 1. 
r CONS  l • BTUDIN  RS  FEU  DOR  CM. 
The  name  of  an  Institute  of  the  feudal 
system  and  usages,  compiled  about  the 
year  1170,  by  authority  of  the  emperor 
Frederick,  surnamed  Bar bur ossa,  Ersk. 
Inst.  B.  2,  t.  3,  n.  5. 

CONSUL,  government,  commerce. 
Consuls  are  commercial  agents  ap- 
pointed by  a government  to  reside  in 
the  sea  ports  of  a foreign  country,  and 
commissioned  to  watch  over  the  com- 
mercial rights  and  privileges  of  the 
nation  deputing  them.  A vice-con- 
sul is  one  acting  in  the  place  of  a con- 
sul. 

2.  — Consuls  have  been  greatly  mul- 
tiplied. Their  duties  and  privileges 
are  now  generally  limited,  defined  and 
secured  by  commercial  treaties,  or  by 
the  laws  of  the  countries  they  represent. 
As  a general  rule,  it  may  lx*  laid  down 
that  they  represent  the  subjects  or  citi- 
zens of  their  own  nation,  not  otherwise 
represented.  Bee,  R.  209  ; 3 Wheat. 
R.  435 ; G Wheat.  R.  152 ; 10  Wheat. 
G6 ; 1 Mason’s  R.  14. 

3.  — This  subject  will  be  considered 
by  a view,  first,  of  the  appointment, 
duties,  powers,  rights  and  liabilities  of 
of  American  consuls ; and  secondly,  of 
the  recognition,  duties,  rights,  and  lia- 
bilities of  foreign  consuls. 

4.  — 1.  Of  American  consuls.  First , 
The  president  is  authorsed  by  the  con- 
stitution of  the  United  States,  art.  2, 
s.  2,  cl.  3,  to  nominate,  and,  by  and 
with  the  advice  and  consent  of  the 
senate,  appoint  consuls. 

5.  — Secondly , Each  consul  and  vice 
consul  is  required,  before  he  enters  on 
the  execution  of  his  office,  to  give  bond, 
with  such  sureties  as  shall  lie  approved 
by  tho  secretary  of  state,  in  a sum  not 
less  than  two  thousand  nor  more  than 
ten  thousand  dollars,  conditioned  for 
the  true  and  faithful  discharge  of  the 
duties  of  his  office,  and  also  for  truly 
accounting  for  all  moneys,  goods  and 
cflects  which  may  come  into  his  pos- 
session by  virtue  of  the  act  of  14  April, 
1792,  which  bond  is  to  be  lodged  in  the 


office  of  the  secretary  of  state.  Act  of 
April  14,  1792,  sect.  6. 

G. — Thirdly , They  have  the  power 
and  are  required  to  perform  many 
duties  in  relation  to  the  commerce  of 
United  States  ami  towards  masters  of 
ships,  mariners,  and  other  citizens  of 
the  United  States ; among  these  are  the 
authority  to  receive  protests  or  declara- 
tions which  captains,"  masters,  crews, 
passengers,  merchants,  and  others 
make  relating  to  American  commerce; 
they  arc  required  to  administer  on  the 
estate  of  American  citizens,  dying 
within  their  consulate,  and  leaving  no 
legal  representatives,  when  the  laws  of 
the  country  permit  it ; [sec  2 Curt. 
Ecc.  R.  241 ;]  to  take  chargennd  secure 
the  cflects  of  stranded  American  ves- 
sels in  the  absence  of  the  master,  owner 
or  consignee ; to  settle  disputes  between 
masters  of  vessels  and  the  mariners ; 
to  provide  for  destitute  seamen  within 
their  consulate,  and  send  them  to  the 
United  States,  at  the  public  expense. 
See  Act  of  14  April,  1792  ; Act  of  28 
February,  1803,  cli.  G2  ; Act  of  20 
July,  1840,  ch.  23.  The  consuls  arc 
also  authorised  to  make  certificates  of 
certain  facts  in  certain  cases,  which 
receive  faith  and  credit  in  the  courts  of 
the  United  States.  But  those  consular 
certificates  arc  not  to  be  received  in 
evidence  unless  they  arc  given  in  the 
performance  of  a consular  function.  2 
C ranch,  R.  187;  Paine,  R.  594;  2 
Wash.  C.  C.  R.  478;  1 Litt.  R.  71  ; 
nor  are  they  evidence,  between  persona 
not  parties  or  privies  to  the  transaction, 
of  any  fact,  unless,  either  expressly  or 
impliedly,  made  so  by  statute.  2 Sumn. 
R.  355. 

7.  — Fourthly,  Their  rights  are  to  be 
protected  agreeably  to  the  laws  of  na- 
tions, and  of  the  treaties  made  between 
the  nation  to  which  they  are  sent,  and 
the  United  States.  They  are  entitled, 
by  the  act  of  14th  April,  1792,  s.  4,  to 
receive  certain  fees,  which  are  there 
enumerated.  And  tlic  consuls  in  cer- 
tain places,  as  London,  Paris,  and  the 
Barbary  states,  receive,  besides,  a sal- 
ary. 

8.  — Fifthly , A consul  is  liable  for 
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nogligcnco  or  omission  to  perform, 
seasonably,  the  duties  imposed  upon 
him,  or  for  any  malversation  or  abuse 
of  power,  to  any  injured  person,  for  nil 
damages  occasioned  thereby ; and  for 
all  malversation  and  corrupt  conduct 
in  office  a consul  is  liable  to  indictment, 
and,  on  conviction  by  any  court  of 
competent  jurisdiction,  shall  Ik*  fined 
not  less  than  one,  nor  more  than  ten 
thousand  dollars;  and  be  imprisoned  \ 
not  less  than  one  nor  more  than  five  , 
years.  Act  of  July  20,  1840,  ch.  23,  1 
cl.  18.  The  act  of  February  28, 1803, 
8s.  7 and  8,  imposes  heavy  penalties 
for  fulsely  and  knowingly  certifying 
that  projK*rty  belonging  to  foreigners  is 
the  property  of  citizens  of  the  United 
States ; or  for  granting  a passport,  or 
other  paper,  certifying  that  any  alien, 
knowing  him  or  her  to  be  such,  is  a 
citizen  of  the  United  States. 

9.  — The  duties  of  consuls  residing 
on  the  Barbary  const  arc  prescribed  by  1 
a particular  statute.  Act  of  May  1, 
1810,  s.  4. 

10.  — 2.  Of  foreign  consuls.  First. 
Before  a consul  can  perform  any  duties 
in  the  United  States,  he  must  be  rccog- 
nized  by  the  President  of  the  United 
States,  and  have  received  his  exequa- 
tur, (q.  v.) 

1 1 .  — Secondly.  A consul  is  clothed 
only  with  authority  for  commercial 
purposes,  and  lie  has  a right  to  inter- 
pose claims  for  the  restitution  of  pro- 
perty belonging  to  the  citizens  or  sub- 
jects of  the  country  he  represents ; 10 
Wheat.  R.  00;  1 Mason,  R.  14;  Bee, 
R.  209;  0 Wheat.  R.  152;  but  he  is 
not  to  bo  considered  as  a minister  or 
diplomatic  agent,  entrusted  by  virtue  of 
his  office  to  represent  his  sovereign  in 
negotiations  with  foreign  states.  3 
Wheat.  R.  435. 

12.  Thirdly.  Consuls  are  generally 
invested  with  social  privileges  by  local 
laws  and  usages,  or  by  international 
compacts,  but  by  the  laws  of  nations 
they  are  not  entitled  to  the  peculiar  im- 
munities of  ambassadors.  In  civil  and 
criminal  cases,  they  are  subject  to  the 
local  laws  in  the  same  manner  with 
other  foreign  residents  owing  a tempo- 


rary allegiance  to  the  state.  Wioque- 
fort,  Dc  PAmbassadcur,  liv.  1,  § 5; 
Bynk.  cap.  10;  Martens,  Droit  des 
Gens,  liv.  4,  c.  3,  § 148.  In  the  United 
States,  the  act  of  September  24th, 
1789,  s.  13,  gives  to  the  supreme  court 
original,  but  not  exclusive  jurisdiction 
of  all  suits  in  which  a consul  or  vice- 
consul  shall  be  a party.  The  act  last 
cited,  section  9,  gives  to  the  district 
courts  of  the  United  States  jurisdiction 
exclusively  of  the  courts  of  the  several 
states,  of  all  suits  against  consuls  or 
vice-consuls,  except  for  offences,  where 
whipping  exceeding  thirty  strijies,  a 
fine  exceeding  one  hundred  dollars,  or 
a term  of  imprisonment  exceeding  six 
months  is  inflicted.  For  offences  pun- 
ishable beyond  these  penalties,  the  cir- 
cuit has  jurisdiction  in  the  case  of  con- 
suls. 5 S.  & R.  545.  See  1 Binn. 
143;  2 Dali.  299;  2 N.  & M.  217; 
3 Pick.  R.  80;  1 Green,  R.  107;  17 
Johns.  10;  G Pet.  R.  41;  7 Pet.  R. 

| 270 ; 0 Wend.  327. 

13.  — Fourthly.  Ilis  functions  may 
lie  suspended  at  any  time  by  the  go- 
vernment to  which  he  is  sent  and  his 

! exequatur  revoked.  In  general,  a con- 
sul is  not  liable,  personally,  on  a con- 
tract made  in  his  official  capacity  on 
account  of  his  government.  3 Dali. 
384. 

14.  — During  the  middle  ages,  the 
term  consul  was  sometimes  applied  to 
ordinary  judges ; and,  in  the  Levant, 

I maritime  judges  are  yet  called  consuls. 

1 Boul.  Paty,  Dr.  Mar.  Tit.  Prel.  s.  2, 

| p.  57. 

See,  generally,  Abliott  on  Ship.  210  ; 

2 Ilro.  Civ.  Law,  503 ; Merl.  Report, 
h.  t. ; Ayl.  Pand.  160;  Warden  on 
Consuls;  Marten  on  Consuls;  Borel, 
de  TOrigine  et  des  loiictions  des  con- 
suls ; Rawle  on  the  Const.  222,  223 ; 
Story  on  the  Const.  § 1654;  Serg. 
Const.  Law,  225 ; Azuni,  Mar.  Law, 
part.  1,  c.  4,  art.  8,  § 7. 

CONSULTATION,  practice , is  a 
conference  between  the  counsel  or  at- 
torneys engaged  on  the  same  side  of  a 
cause,  for  the  purpose  of  examining 
their  .case,  and,  if  possible,  removing 
the  difficulties  in  their  way. 
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2. — This  should  be  hnd  sufficiently 
early  to  enable  the  counsel  to  obtain 
an  amendment  of  the  pleadings,  or 
further  evidence.  At  these  consulta- 
tions, the  exact  course  to  be  taken  by 
the  plaintitr  in  exhibiting  his  proofs 
should  be  adopted,  in  consultation  by 
the  plaintiff's  counsel.  In  a consulta- 
tion on  a defendant’s  case,  it  is  iraport- 
unt  to  ascertain  the  statement  of  the 
defence,  and  the  evidence  which  may 
be  depended  upon  to  support  it,  to  ar- 
range the  exact  course  of  defence,  and 
to  determine  on  the  cross-examination 
of  the  plaintiff's  witnesses ; and,  above 
all,  whether  or  not  evidence  sliuil  l>e 
given  on  the  part  of  the  defendant,  or 
withheld,  so  as  to  avoid  a reply  on  the 
part  of  the  plaintiff.  The  wishes  of 
the  client  should,  in  all  cases,  be  con- 
sulted. 3 Chit.  Pr.  864. 

Consultation,  Eng.  late , is  the 
name  of  a writ  whereby  a cause,  being 
formerly  removed  by  prohibition  out  of 
an  inferior  court  into  some  of  the  king’s 
courts  in  Westminster,  is  returned 
thither  again : for  if  the  judges  of  the 
superior  court,  comparing  the  proceed- 
ings with  the  suggestion  of  the  party, 
find  the  suggestion  false  or  not  proved, 
and  that  therefore  the  cause  was 
wrongfully  called  from  the  inferior 
court,  then,  upon  consultation  and  de- 
liberation, they  decree  it  to  be  returned, 
whereupon  this  writ  issues.  T.  do  la 
Ley. 

Consultation,  French  law.  The 
opinion  of  counsel,  on  a point  of  law 
submitted  to  them,  is  so  called.  Diet, 
de  Jur.  h.  t. 

CONSUMMATION.  The  comple- 
tion of  a thing  ; as  the  consummation 
of  marriage  ; (q.  v.)  the  consummation 
of  a contract,  and  the  like. 

2. — A contract  is  said  to  be  consum- 
mated, when  every  tiling  to  be  done  in 
relation  to  it,  has  been  accomplished. 
It  is  frequently  of  great  importance  to 
know  when  a contract  has  been  con- 
summated in  order  to  ascertain  the 
rights  of  the  parties,  particularly  in 
the  contract  of  sale.  Vide  J Delivery, 
where  the  subject  is  more  fully  exa- 
mined. It  is  also  sometimes  of  conse- 
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qucnce  to  ascertain  where  the  consum- 
mation of  the  contract  has  taken  place, 
in  order  to  decide  by  what  law  it  is  to 
be  governed. 

3. — It  has  been  established  ns  a 
rule,  that  when  a contract  is  made  by 
persons  absent  from  each  other,  it  is 
considered  as  consummated  in,  and  is 
governed  by  the  luw  of,  the  country 
where  the  final  assent  is  given.  If, 
therefore,  Paul  in  New  Orleans,  order 
goods  from  Peter  in  London,  the  con- 
tract is  governed  by  the  laws  of  the 
latter  place.  8 M.  R.  135;  Plowd. 
343.  Vide  Conflict  of  Laws  ; Incep- 
tion ; Lex  Loci  contractus  ; Lex  Fori  ; 
Offer. 

Consummation  of  mauriage.  The 
first  time  that  the  husband  and  wife 
cohabit  together  after  the  ceremony  of 
marriage  has  been  performed  is  thus 
called. 

2.  The  marriage  when  otherwise 
legal,  is  complete  without  this,  for  it 
is  a maxim  of  law  borrowed  from  the 
civil  law,  that  consensus , non  concu - 
bit  us,  facit  nuptias.  Co.  Litt.  33 ; 
Dig.  50,  17,  30;  1 Black.  Com.  434. 

CONTAGIOUS  DISORDERS,  po- 
lice. , crim.  laic , arc  diseases  which  are 
capable  of  being  transmitted  by  mediate 
or  immediate  contact. 

2. — It  is  indictable  at  common  law 
unlawfully  and  injuriously  to  expose 
persons  infected  with  the  small-pox  or 
other  contagious  disease  in  the  public 
streets  where  persons  arc  passing,  or 
near  the  habitations  of  others,  to  their 
great  danger.  1 Russ.  Cr.  114.  Lord 
Hale  seems  to  doubt  whether  if  a 
person  infected  with  the  plague,  should 
go  abroad  with  intent  to  infect  another, 
and  another  should  be  infected  and 
die,  it  would  not  be  murder;  and  he 
thinks  it  clear  that  though  there  should 
be  no  such  intent,  yet  if  another  should 
be  infected  it  would  be  a great  misde- 
meanor. 1 PI.  Cor.  422.  Vide  4 M. 
& S.  73,  272 ; Dane’s  Ab.  h.  t. 

CONTEMPT,  crim.  lau\  is  a wilful 
disregard  or  disobedience  of  u public 
authority. 

2. — By  the  constitution  of  the 
United  States,  each  house  of  Congress 
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may  determine  the  rules  of  its  proceed- 
ings, punish  its  members  for  disorderly 
behaviour,  and,  with  the  concurrence 
of  two-thirds,  expel  a incmlxrr.  The 
same  provision  is  substantially  con- 
tained in  the  constitutions  of  the 
several  states. 

8. — The  power  to  make  rules 
carries  that  of  enforcing  them,  and  to 
attach  persons  who  violate  them,  and 
punish  them  for  contempts.  This 
power  of  punishing  for  contempts,  is 
confined  to  punishment  during  the 
session  of  the  legislature,  and  cannot 
extend  beyond  it ; 0 Wheat.  R.  204, 
230,  281;  and,  it  seems  this  power 
cannot  be  exerted  beyond  imprisonment. 

4. — Courts  of  justice  have  an  inhe- 
rent power  to  punish  all  persons  for 
contempt  of  their  rules  and  orders,  for 
disoliedicncc  of  their  process,  and  for 
disturbing  them  in  their  proceedings. 
Bac.  Ah.  Courts  and  their  jurisdiction 
in  general  (E);  Hollc’s  Ab.  219;  9 
Co.  88  b;  11  Co.  43  b. ; 8 Shepl.  550  ; 


5 I red.  U.  199. 

5. — In  some  states,  ns  in  Pennsylva- 
nia, the  power  to  punish  for  contempts 
is  restricted  to  offences  committed  by 
the  officers  of  the  court,  or  in  its 
presence,  or  in  disobedience  of  its 
mandates,  orders,  or  rules  ; but  no  one 
is  guilty  of  a contempt  for  any  publi- 
cation made  or  act  done  out  of  court, 
which  is  not  in  violation  of  such  lawful 
rules  or  orders,  or  disobedience  of  its 
process.  Similar  provisions  limiting 
the  power  of  the  courts  of  the  United 
States  to  punish  for  contempts,  are  in- 
corporated in  the  act  of  March  2, 1 931 . 
4 Shnrsw.  cont.  ofStor.  L.  U.  S.  2250. 

0. — When  a person  is  in  prison  for 
a contempt,  it  has  been  decided  in 
New  York  that  he  cannot  be  discharged 
by  another  judge,  when  brought  be- 
fore him  on  a habeas  corpus  ; and,  ac- 
cording to  Chancellor  Kent,  3 Comm. 
27,  it  belongs  exclusively  to  the  court 
offended  to  judge  of  contempts,  and 
what  amounts  to  them ; and  no  other 
court  or  judge  can,  or  ought  to  under- 
take, in  a collateral  way,  to  question 
or  review  an  adjudication  of  a contempt 
made  by  another  competent  jurisdiction. 


This  may  be  considered  as  the  estab- 
lished doctrine  equally  in  England  as 
in  this  country.  3 Wils.  188;  14 
East,  R.  1 ; 2 Bay,  R.  182  ; « Wheat. 
R.  204;  7 Wheat.  R.  38;  1 Breesc, 
R.  268  ; 1 J.  J.  Marsh.  575;  Charlt. 
R.  130;  1 Black f.  100;  9 Johns.  395; 
0 John.  337. 

CONTENTIOUS  JURISDICTION, 
eccles.  /ate.  In  those  cases  where  there 
is  an  action  or  judicial  process,  and  it 
consists  in  hearing  and  determining 
the  matter  between  party  and  party,  it 
is  said  there  is  contentious  jurisdiction, 
in  contradistinction  to  voluntary  juris- 
diction which  is  exorcised  in  matters 
that  require  no  judicial  proceeding,  as 
in  taking  probate  of  wills,  granting 
letters  of  administration,  and  the  like. 

CONTESTATIO  LITIS,  civil  law , 
the  joinder  of  issue  in  a cause.  Code 
of  Pr.  of  Lo.  art.  367. 

CONTESTATION,  is  the  act  by 
which  two  parties  to  an  action  claim 
the  same  ri^ht,  or  when  one  claims  a 
right  to  a thing  which  the  other  denies; 
n controversy.  WolfT,  Dr.  dc  la  Nat. 
§ 762. 

CONTEXT.  The  general  series  or 
composition  of  a law,  contract,  cove- 
nant, or  agreement. 

2. — When  there  is  any  obscurity  in 
the  words  of  an  agreement  or  law,  the 
context  must  be  considered  in  its  con- 
struction, for  it  must  be  performed  ac- 
cording to  the  intention  of  its  framers. 
2 Cowcn,  781  ; 3 Miss.  447  ; 1 liar- 
ringt.  154;  6 John.  49;  5 Gill  & 
John.  239 ; 3 B.  & P.  565 ; 8 East, 
80 ; 1 Dali.  426  ; 4 Dali.  340  ; 3 S.  & 
R.  009.  Sec  Construction  ; Interpre- 
tation. 

CONTINGENT.  What  may  or 
may  not  happen ; what  depends  upon 
a doubtful  event ; as,  a contingent  debt, 
which  is  a debt  depending  upon  some 
uncertain  event.  9 Vcs.  R.  110;  Co. 
Bnnkr.  Laws,  245;  7 Vcs.  R.  301  ; 1 
Vcs.  & Ben.  176  ; 8 Ves.  R.  384;  1 
Rose,  R.  523  ; 3 T.  R.  539  ; 4 T.  R. 
570.  A contingent  legacy  is  one 
which  is  not  vested.  Will,  on  Execu- 
tors, h.  t.  Sec  Contingent  Remainder ; 
Contingent  Use. 
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Contingent  damages,  arc  those 
given  where  the  issues  upon  counts  to 
which  no  demurrer  has  been  filed,  are 
tried  before  demurrer  to  one  or  more 
counts  in  the  same  declaration  has 
been  decided.  1 Str.  431. 

Contingent  remainder,  estates. 
When  an  estate  in  remainder  is  limited 
to  take  effect,  cither  to  a dubious  and 
uncertain  person,  or  upon  a dubious 
and  uncertain  event,  by  which  no 
present  or  particular  interest  passes  to 
the  remainder-man,  so  that  the  particu- 
lar estate  may  chance  to  be  determined 
and  the  remainder  never  take  effect, 
the  remainder  is  then  contingent.  Vide 
Remairu/er. 

Contingent  use,  estates , is  a use 
limited  in  a deed  or  conveyance  of 
land  which  may  or  may  not  happen 
to  vest,  according  to  the  contingency 
expressed  in  the  limitation  of  such  use. 
A contingent  use  is  such  as  by  possi- 
bility may  happen  in  possession,  re- 
version or  remainder.  1 Rep.  121 ; 
Com.  Dig.  Uses,  (K.  6). 

CONTINUAL.  CLAIM,  English 
law.  When  the  feoffee  of  land  is 
prevented  from  taking  possession  by 
fear  of  menaces  or  bodily  harm,  he 
may  make  a claim  to  the  laud  in  the 
presence  of  th a pares,  and  if  this  claim 
is  regularly  made  once  every  year 
and  a day,  which  is  then  called  a con- 
tinual claim,  it  preserves  to  the  feoffee 
his  rights,  and  is  equal  to  a legal 
entry.  3 Rl.  Com.  175 ; 2 Bl.  Com. 
320  ; 1 Chit.  Pr.  278  (a)  in  note ; 
Crabbe’s  Hist.  E.  L.  403. 

CONTINUANCE,  practice.— The 
adjournment  of  a cause  from  one  day 
to  another  is  called  a continuance,  an 
entry  of  which  is  made  upon  the 
record. 

2.  — If  these  continuances  arc  omit- 
ted, the  cause  is  thereby  discontinued, 
and  the  defendant  is  discharged  sine 
die,  without  a day,  for  this  term.  By 
his  appearance  he  has  obeyed  the 
command  of  the  writ,  and,  unless  he 
be  adjourned  over  to  a certain  day,  he 
is  no  longer  bound  to  attend  upon  that 
summons.  3 Bl.  Com.  31 C. 

3.  — Continuances  may,  how'ever,  be 


entered  at  any  time,  and  if  not  entered, 
the  want  of  them  is  aided  or  cured  by 
1 the  appearance  of  the  parties ; and  as 
a discontinuance  can  never  be  objected 
to  pendente  placito,  so  affer  the  judg- 
1 ment  it  is  cured  by  the  statute  of  jeo- 
fails. Tidd’s  Pr.  628,  835. 

4.  Before  the  declaration  the  con- 
tinuance is  by  dies  datus precc partium  ; 
affer  the  declaration  and  before  issue 
joined,  by  imparlance,  affer  issue 
joined  and  before  verdict,  by  vicecomcs 
non  misit  breve  ; and  affer  verdict  or 
demurrer  by  curia  a/lvisarc  vult.  1 
Chit.  PI.  421,  n.  (p) ; see  Vin.  Abr. 
454 ; Bac.  Abr.  Pleas,  &c.  P ; Bac. 
Abr.  Trial,  II;  Com.  Dig.  Pleader,  V. 
See  as  to  the  origin  of  continuances, 
Steph.  PI.  31  ; 1 Ch.  Pr.  778,  779. 

CONTINUANDO,  plead.  The 
name  of  an  averment  sometimes  con- 
tained in  a declaration  in  trespass,  that 
the  injury  or  trespass  has  been  con- 
tinued. For  example,  if  Paul  turns  up 
the  ground  of  Peter  and  tramples  upon 
his  grass,  for  three  days  together,  and 
Peter  desires  to  recover  damages,  as 
well  for  the  subsequent  acts  of  treading 
dowrn  the  grass  and  subverting  the  soil, 
as  for  the  first,  he  must  complain 
of  such  suliscquent  trespasses  in  his 
actions  brought  to  coinjicnsate  the  for- 
mer. This  he  may  do  by  averring 
that  Paul,  on  such  a day,  trampled 
upon  the  herbage  and  turned  up  the 
ground,  “ continuing  the  said  tres- 
passes for  three  days  following.”  This 
averment  seems  to  impart  a continua- 
tion of  the  same  identical  act  of  tres- 
pass; it  has,  however,  received,  by 
continued  usage,  another  interpretation, 
and  is  taken,  also,  to  denote  a repeti- 
tion of  the  same  kind  of  injury.  When 
the  trespass  is  not  of  the  same  kind,  it 
cannot  be  averred  in  a continua/ulo , 
for  example,  when  the  injury  consists 
in  killing  and  carrying  aw'ay  an  ani- 
mal, there  remains  nothing  to  which  a 
similar  injury  may  again  be  offered. 

2. — There  is  a difference  between 
the  continuando  and  the  averment  di- 
verts dielms  ct  temporifms , on  divers 
days  and  times.  In  the  former,  the 
injuries  complained  of  have  been  com- 
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inittcd  upon  one  and  the  same  occa- 
sion ; in  the  latter,  the  acts  complained 
of,  though  of  the  same  kind,  are  dis- 
tinct and  unconnected.  Sco  Gould, 
PI.  ch.  2,  § 80,  ct  scq. ; Ilam.  N.  P. 
90,  91 ; Bac.  A.  Trespass,  I,  2,  n.  2. 

CONTRA.  Over;  against;  oppo- 
site to  any  thing : ns,  such  a case  lays 
down  a certain  principle ; such  other 
cose,  contra. 

Contra  honos  mores.  Against 
good  morals. 

2. — All  contracts  contra  bonos  mo- 
res, arc  illegal.  These  arc  reducible 
to  several  classes,  namely,  those  which 
are,  1,  incentive  to  crime.  A claim 
cannot  be  sustained,  therefore,  on  a 
bond  for  compounding  a crime,  as,  for 
example,  a prosecution  for  perjury,  2 
Wils.  R.  311,  447,  or  for  procuring  a 
pardon.  A distinction  has  been  made 
between  a contract  made  as  a repara- 
tion for  an  injury  to  the  honour  of  a 
lady,  and  one  which  is  to  be  the  re- 
ward of  future  illicit  cohabitation  ; the 
former  is  good  and  valid,  and  the  latter 
is  illegal.  3 Burr.  1569;  1 Bligh’s  R. 
209. 

& — 2.  Indecent  or  mischievous  consul - 
cration.  An  obligation  or  engagement 
prejudicial  to  the  feelings  of  a third 
party ; or  oflensivc  to  decency  or  mo- 
rality ; or  which  has  a tendency  to 
mischievous  or  pernicious  conse- 
quences is  void.  Cowp.  729;  4 Campb. 
R.  152;  Rawle’s  R.  42;  1 B.  & A. 
683;  4 Esp.  Cas.  97;  16  East,  R. 
159.  Vide  Wagers. 

4.  — 3.  Gaming.  The  statutes 
against  gaming  render  all  contracts 
made  for  the  purpose  of  gaming  void. 
Vide  Gaming ; Unlawful ; Void. 

Contra  for  mam  statuti,  contrary 
to  the  form  of  the  statute. 

2. — 1.  When  one  statute  prohibits  a 
thing  and  another  gives  the  penalty, 
in  an  action  for  the  penalty,  the  decla- 
ration should  conclude  contra  formam 
statutorum.  Plowd.  206  ; 2 East,  R. 
333;  Esp.  on  Pen.  Act.  Ill ; 1 Gall  is. 
R.  269.  The  same  rule  applies  to  in- 
formations and  indictments.  2 Hale, 
P.  C.  172;  2 Hawk.  c.  25,  § 117; 
Owen,  135. 


3.  — 2.  But  where  a statute  refers  to 
a former  one,  and  adopts  and  continues 
the  provisions  of  it,  the  declaration 
or  indictment  should  conclude  contra 
formam  statuti.  Hale,  P.  C.  172;  1 
Lutw.  212. 

4.  — 3.  Where  a thing  is  prohibited 
by  several  statutes,  if  one  only  gives 
the  action,  and  the  others  arc  explana- 
tory and  restrictive,  the  conclusion 
should  be  contra  formam  statuti. 
Yelv.  116;  Cro.  Jac.  187;  Noy,  125, 

S.  C. ; Rep.  temp.  Hard.  409 ; Andr. 
115,  S.  C. ; 2 Saund.  377. 

5.  — 4.  When  the  act  prohibited  was 
not  an  oflencc  or  ground  of  action  at 
common  law,  it  is  necessary  in  all 
cases,  criminal  and  civil,  to  conclude 
against  the  form  of  the  statute  or  sta- 
tutes. 1 Saund.  135,  c. ; 2 East,  333; 

1 Chit.  PI.  358;  1 Saund.  249;  7 
East,  516;  2 Mass.  116;  7 Mass.  9; 
11  Mass.  280 ; 10  Mass.  36  ; 1 M‘Cord, 
121  ; 1 Gullis.  30. 

6.  — 5.  But  if  the  act  prohibited  by 
the  statute  is  an  oflencc  or  ground  of 
action  at  common  law,  the  indictment 
or  action  may  be  in  the  common  law 
form,  and  the  statute  need  not  be  no- 
ticed, even  though  it  prescrilx?  a form 
of  prosecution  or  of  action  ; the  statute 
remedy  is  merely  cumulative.  2 Inst. 
200 ; 2 Burr.  803 ; 4 Burr.  2351  ; 3 
Burr.  1418;  2 Wils.  110;  3 Mass. 
515. 

7.  — 6.  When  a statute  only  inflicts 
a punishment  on  that  which  was  an  of- 
fence at  common  law,  the  ofTcnce  pre- 
scribed may  be  inflicted,  though  the 
statute  is  not  noticed  iu  the  indictment. 

2 Binn.  332. 

8.  — 7.  If  an  indictment  for  an  of- 
fence at  common  law  only,  conclude 
“ against  the  form  of  the  statute  in 
such  case  made  and  provided;”  or 
“ the  form  of  the  statute”  generally* 
the  conclusion  will  be  rejected  as  sur- 
plusage, and  the  indictment  maintained 
as  at  common  law.  1 Saund.  135,  n.  3. 

9.  — 9.  But  it  will  be  otherwise  if  it 
conclude  against  the  form  of  **  the  sta- 
tute aforesaid,”  when  a statute  has  been 
previously  recited.  1 Chit.  Cr.  Law, 
266,  289.  Sec  further,  Com.  Dig. 
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Pleader,  C.  76  ; 5 Vin.  Abr.  552,  566  ; 
1 Gallia.  20,  257;  9 Pick.  102;  5 
Pick.  128;  2 Yerg.  390;  l Hawks. 
192;  3 Conn.  1;  11  Mass.  280;  5 
Grccnl.  79. 

Contra  pacem,  pleadings.  Against 
the  peace. 

2.  — In  actions  of  trespass,  the  words 
contra  pacem  should  uniformly  accom- 
pany the  allegation  of  the  injury ; in 
some  eases  they  are  material  to  the 
foundation  of  the  action.  Trespass  to 
lands  in  a foreign  country  cannot  lie 
sustained.  4 T.  K.  503 ; 2 111.  Rep. 
1058. 

3.  — The  conclusion  of  the  declara- 
tion, in  trespass  or  ejectment,  should 
be  contra  pacem,  though  these  are  now 
mere  words  of  form,  and  not  traversa- 
ble, and  the  omission  of  that  allegation 
will  Ixj  aided,  if  not  specially  demurred 
to.  1 Chit.  PI.  375,  6 ; vide  Arch. 
Civ.  PI.  169;  5 Vin.  Ah.  557;  Com. 
Dig.  Action  upon  the  case,  C 4 ; Plead- 
er, 3 M 8 ; Prohibition,  F 7. 

CONTRABAND,  mar.  law , in  its 
most  extensive  sense,  means  all  com- 
merce which  is  carried  on  contrary  to 
the  laws  of  the  state.  This  term  is 
also  used  to  designate  all  kinds  of  mer- 
chandise which  arc  used,  or  transport- 
ed, against  the  interdictions  published 
by  a ban  or  solemn  cry. 

2.  — The  term  is  usually  applied  to 
that  unlawful  commerce  which  is  so 
carried  on  in  time  of  war.  Merlin, 
Report,  h.  t.  Commodities  particularly 
useful  in  war  are  contraband,  as  arms, 
ammunition,  horses,  timber  for  ship 
building,  and  every  kind  of  naval 
stores.  When  articles  come  into  use 
as  implements  of  war,  which  were  be- 
fore innocent,  they  may  bo  declared  to 
be  contraband.  The  greatest  difficulty 
to  decide  what  is  contra  band  seems  to 
have  occurred  in  the  instance  of  pro- 
visions, which  have  not  been  held  to 
be  universally  contraband,  though  Vat- 
tel  admits  that  they  become  so  on  cer- 
tain occasions,  when  there  is  an  expec- 
tation of  reducing  an  enemy  by  famine. 

3.  — In  modern  times,  one  of  the 
principal  criteria  adopted  by  the  courts 
for  the  decision  of  the  question,  whether 


any  particular  cargo  of  provisions  be 
confiscable  ns  contraband,  is  to  exa- 
mine whether  those  provisions  bo  in  a 
rude  or  manufactured  state;  for  all  ar- 
ticles, in  such  examinations,  arc  treated 
with  greater  indulgence  in  their  natural 
condition  than  when  wrought  up  for 
the  convenience  of  the  enemy’s  imme- 
diate use.  Iron,  un wrought,  is  there- 
fore treated  with  indulgence,  though 
anchors,  nnd  other  instruments  fabri- 
cated out  of  it,  are  directly  contraband. 
1 Rob.  Rep.  189.  Sec  Vattel,  b.  3,  c. 
7;  Chitty’s  L.  of  Nat.  120;  Marsh. 
Ins.  78;  2 Bro.  Civ.  Law,  311;  1 
Kent,  Com.  135;  3 lb.  215. 

4. — Contraband  of  war,  is  the  act 
by  which,  in  times  of  war,  a neutral 
vessel  introduces,  or  attempts  to  in- 
troduce into  the?  territory  of  one  of 
the  belligerent  parties,  arms,  ammuni- 
tion, or  other  effects  intended  for,  or 
which  may  servo  hostile  operations. 
Merlin  Report,  h.  t. ; 1 Kent,  Com. 
135;  Mann.  Comm.  B.  3,  c.  7 ; 6 
Mass.  102;  1 Wheat.  382;  1 Cowcn, 
56 ; 2 John.  Cas.  77,  120. 

CONTRACT.  This  term,  in  its 
more  extensive  sense,  includes  every 
description  of  agreement  or  obligation, 
whereby  one  party  becomes  bound  to 
another  to  pay  a sum  of  money,  or 
perform  or  omit  to  do  a certain  act ; 
or,  a contract  is  an  act  which  contains 
a perfect  obligation.  In  its  more  con- 
fined sense,  it  is  an  agreement  between 
two  or  more  persons,  concerning  some- 
thing to  be  done,  whereby  both  parties 
are  bound  to  each  other,  or  one  is 
bound  to  the  other.  1 Pow.  Contr.  6 ; 
Civ.  Code  of  Lo.  art.  1754;  Code 
Civ.  1101  ; Poth.  Oblig.  pt.  i.  c.  1,  s. 

1 , § 1 ; Blackstonc,  (2  Comm.  442,) 
defines  it  to  bo  an  agreement,  upon  a 
sufficient  consideration,  to  do  or  not  to 
do  a particular  thing.  A contract  has 
also  l>een  defined  to  be  a compact  Ijc- 
tween  two  or  more  persons.  6 Crunch, 
R.  136. 

2. — Contracts  are  divided  into  ex- 
press or  implied.  An  express  contract 
is  one  where  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed 
at  the  time  of  making,  as  to  pay  a 
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stated  price  for  certain  goods.  2 Bl. 
Com.  443. 

d. — Express  contracts  arc  of  three 
sorts;  1.  By  parol,  or  in  writing,  as 
contradistinguished  from  specialities. 
2.  By  specialty  or  under  seal.  3.  Of 
record. 

4. — 1.  A parol  contract  is  defined  to 
be  a bargain  or  voluntary  agreement 
made,  either  verbally,  or  in  writing  not 
under  seal,  upon  a good  consideration, 
between  two  or  more  jicrsons  capable 
of  contracting,  to  do  a lawful  act,  or 
omit  to  do  any  thing,  the  performance 
whereof  is  not  enjoined  by  law.  1 
Com.  Contr.  2 ; Chit.  Contr.  2. 

G. — From  this  definition  it  appears, 
that  to  constitute  a sufficient  parol 
agreement,  there  must  be,  1st.  The 
reciprocal  or  mutual  ussent  of  two  or 
more  persons  com|>ctent  to  contract. 
Every  agreement  ought  to  be  so  cer- 
tain and  complete,  that  each  party  may 
huve  an  action  upon  it ; and  the  agree- 
ment would  lie  incomplete  if  either 
party  withheld  his  assent  to  any  of  its 
terms.  Peake’s  R.  227  ; 3 T.  U.  653 ; 
1 B.  & A.  681 ; 1 Pick.  R.  278.  The 
agreement  must,  in  general,  be  obliga- 
tory on  both  parties,  or  it  binds  neither. 
To  this  rule  there  arc,  however,  some 
exceptions,  ns  in  the  case  of  an  infant’s 
contract.  He*  may  always  sue,  though 
lie  cannot  be  sued,  on  his  contract. 
Stra.  937.  See  other  instances ; 6 
Enst,  307;  3 Taunt.  169;  5 Taunt. 
788  ; 3 B.  & C.  232. 

6.  — 2dly.  There  must  be  a good 
and  valid  consideration,  motive  or  in- 
ducement to  make  the  promise,  U|K»n 
which  a party  is  charged,  for  this  is  of 
the  very  essence  of  a contract  under 
seal,  and  must  exist,  although  tin?  con- 
tract be  reduced  to  writing.  7 T.  R. 
350,  note  (a);  2 Bl.  Com.  444.  See 
this  Diet.  Constileralion ; Fonb.  Tr. 
Eq.  335,  n.  (a);  Chit.  Bills,  68. 

7.  — 3dly.  There  must  he*  a tiling  to 
be  done,  which  is  not  forbidden ; or  a 
thing  to  be  omitted,  the  performance  of 
which  is  not  enjoined  by  law.  A frau- 
dulent or  immoral  contract,  or  one 
contrary  to  public  policy  is  void.  Chit. 
Contr.  215,  217,  222 ; and  it  is  also 


void  if  contrary  to  a statute,  lb.  228 
to  250;  1 Binn.  118;  4 Dali.  298;  4 
Yentcs,  24,  84  ; 6 Binn.  321  ; 4 Serg. 
& Rawlc,  159;  4 I)all.  269;  1 Binn. 
110;  2 Browne’s  R.  49.  As  to  con- 
tracts which  arc  void  for  want  of  a 
compliance  with  the  statutes  of  Frauds, 
see  Fratuls,  Statute  of. 

8.  — 2.  The  second  kind  of  express 
contracts,  arc  those  which  arc  made 
under  seal,  or  specialties,  as  deeds, 
bonds,  and  the  like ; they  are  not 
merely  written,  hut  delivered  over  by 
the  party  hound.  The  solemnity  and 
deliberation  with  which,  on  account  of 
the  ceremonies  to  be  observed,  a deed 
or  bond  is  presumed  to  lie  entered  into, 
attach  to  it  an  importance  and  charac- 
ter which  do  not  belong  to  a simple 
contract.  In  the  case  of  specialty,  no 
consideration  is  necessary  to  give  it 
validity,  even  in  a court  of  equity. 
Plowd.  308 ; 7 T.  R.  477 ; 4 B.  & A. 
652;  3 T.  R.  438;  3 Bingh.  Ill,  112; 
1 Fonb.  Eq.  312,  note.  When  a con- 
tract by  specialty  has  been  changed 
by  a jKirol  agreement,  the  whole  of  it 
becomes  a parol  contract.  2 Watts, 
451  ; 9 Pick.  299;  sec  13  Wend.  71. 

9.  — 3.  The  highest  kind  of  express 
contracts,  are  those  of  record,  such  ns 
judgments,  recognizances  of  hail,  and 
in  England,  statutes  merchant  and 
staple,  and  other  securities  of  the  same 
nature,  entered  into  with  the  interven- 
tion of  some  public  authority.  2 Bl. 
Com.  465.  See  Authentic  Facts. 

10.  — Implied  contracts  are  such  as 
reason  and  justice  dictates,  and  which, 
therefore  the  law  presumes  every  man 
undertakes  to  perform ; as  if  a man 
employs  another  to  do  any  business  for 
him,  or  perform  any  work,  the  law  im- 
plies that  the  former  contracted  or  un- 
dertook to  pay  the  latter  as  much  as 


price,  the  law  concludes  that  he  con- 
tracts to  pay  their  value.  2 Bl.  Com. 
443.  Sec  Quantum  valebant;  As - 
sumpsit.  Com.  Dig.  Action  upon  tho 
case  upon  assumpsit,  A,  1 ; lb.  Agree- 
ment. ® 
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11.  — By  the  laws  of  Louisiana, 
when  considered  as  to  the  obligation  of 
the  parties,  contracts  are  cither  uuilatc- 
ral,  or  reciprocal.  When  the  party  to 
whom  the  engagement  is  made,  makes 
no  express  agreement  on  his  part,  the 
contract  is  called  unilateral,  even  in 
cases  where  the  law  attaches  certain  ob- 
ligations to  his  acceptance ; Civ.  Code 
of  Lo.  art.  1758.  A loan  for  use,  and 
a loan  of  money  arc  of  this  kind.  Both. 
Ob.  P,  1,  c.  l,s.  1 , art.  2.  A recipro- 
cal contract  is  where  the  parties  ex- 
pressly enter  into  mutual  engagements, 
such  as  stile,  hire,  and  the  like.  lb. 

12.  — Contracts,  considered  in  rela- 
tion to  their  substance,  arc  either  com- 
mutative or  independent,  principal  or 
accessory. 

13.  — Commutative  contracts,  are 
those  in  which  what  is  done,  given  or 
promised  by  one  party,  is  considered 
as  equivalent  to,  or  in  consideration  of 
what  is  done,  given  or  promised  by  the 
other.  Civ.  Code  of  Lo.  art.  17(31. 

1 4.  — Independent  contracts  arc  those 
in  which  the  mutual  acts  or  promises 
have  no  relation  to  each  other,  cither 
as  equivalents  or  as  considerations.  Ib. 
art.  1762. 

15.  — A principal  contract  is  one 
entered  into  by  both  parts,  on  their  ac- 
counts, or  in  the  several  qualities  they 
assume. 

16.  — An  accessory  contract  is  made 
for  assuring  the  performance  of  a prior 
contract,  either  by  the  same  parties  or 
by  others,  such  ns  suretyship,  mort- 
gage, and  pledges,  lb.  Art.  1764. 
Poth.  Obi.  P.  1,  c.  1,  s.  1,  art.  2, 
n.  14. 

17.  — Contracts,  considered  in  re- 
lation to  the  motive  for  making  them, 
are  either  gratuitous  or  onerous. 
To  be  gratuitous,  the  object  of  a con- 
tract must  be  to  benefit  the  person  with 
whom  it  is  made,  without  any  profit  or 
advantage,  received  or  promised  as  a 
consideration  for  it.  It  is  not,  how- 
ever, the  less  gratuitous,  if  it  proceed 
either  from  gratitude  for  a benefit  be- 
fore received,  or  from  the  hope  of  re- 
ceiving one  hereafter,  although  such 
benefits  be  of  a pecuniary  nature.  Ib. 


art.  1766.  Any  thing  given  or  pro- 
mised, as  a consideration  lor  the  en- 
gagement or  gift  ; any  service,  interest, 
or  condition,  imposed  on  what  is  given 
or  promised,  although  unequal  to  it  in 
value,  makes  a contract  onerous  in  its 
nature.  Ib.  art.  1767. 

18.  — Considered  in  relation  to  their 
effects,  contracts  are  cither  certain  or 
hazardous.  A contract  is  certain,  where 
the  tiling  to  be  done  is  supposed  to  de- 
pend on  the  will  of  the  party,  or  where 
in  the  usual  course  of  events,  it  must 
happen  in  the  manner  stipulated.  It 
is  hazardous,  when  the  performance  of 
that  which  is  one  of  its  objects,  depends 
on  an  uncertain  event.  Ib.  art.  1769. 

19.  — Pothier,  in  his  excellent  treatise 
on  Obligations,  p.  1,  c.  1,  s.  1,  art.  2, 
divides  contracts  under  the  five  follow- 
ing heads : 

20.  — 1.  Into  reciprocal  and  unilate- 
ral. 

21.  — 2.  Into  consensual,  or  those 
which  arc  formed  by  the  mere  consent 
of  the  parties,  such  as  sale,  hiring  and 
mandate ; and  those  in  which  it  is  ne- 
cessary there  should  be  something  more 
than  mere  consent,  such  as  loan  of 
money,  deposite  or  pledge,  which  from 
their  nature  require  a delivery  of  the 
thing,  (rei) ; whence  they  arc  called 
real  contracts.  Sec  Real  Contracts. 

22.  — 3.  Into — 1st,  contracts  of  mu- 
tual interest,  which  arc  such  ns  arc  en- 
tered into  for  the  reciprocal  interest  and 
utility  of  each  of  the  parties,  ns  sales, 
exchange,  partnership  and  the  like. 

23.  — 2dly,  Contracts  of  beneficence, 
which  are  those  by  which  only  one  ofthc 
contracting  parties  is  benefitted,  as 
loans,  deposit  and  mandate ; 3dly, 
mixed  contracts,  which  are  those  by 
which  one  of  the  parties  confers  a bene- 
fit on  the  other,  receiving  something  of 
inferior  value  in  return,  such  as  a dona- 
tion subject  to  a charge. 

24.  — 4.  Into  principal  and  acces- 
sory. 

25.  — 5.  Into  those  which  are  sub- 
jected by  the  civil  law  to  certain  rules 
and  forms,  and  those  which  are  regu- 
lated by  mere  natural  justice. 

See  generally  as  to  contracts,  Cliitty 
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on  Contracts ; Corny n on  Contracts  ; 
Ncwlandon  Contracts;  Corn.  Dig.  titles 
Abatement,  IS  12,  F 8;  Admiralty,  IS 
10,  11;  Action  upon  the  Case  upon 
Assumpsit ; Agreement ; Bargain  and 
Sale ; Baron  and  Feme,  Q ; Condition  ; 
Dett,  A 8,  9 ; Enfant,  B 3 ; Idiot,  D 
1;  Merchant,  E 1 ; Pleader,  2 W.  11, 
43;  Trade,  1)  3;  War,  B 2 ; Bae.  Abr. 
tit.  Agreement ; Id.  Assumpsit ; Condi- 
tion ; Obligation  ; Vin.  Abr.  Condition  ; 
Contracts  and  Agreements;  Covenants ; 
Vendor,  Vendee ; Supp.  to  Vcs.  jr.  vol. 
2,  p.  200,  295,  376,  441  ; Yelv.  47; 
4 Ves.  jr.  497,  071  ; Archb.  Civ.  PI. 
22;  Code  Civ.  L.  3,  tit.  3 to  18; 
Pot  bier’s  Tr.  of  Obligations;  Sugden 
on  Vendors  and  Purchasers;  Story’s 
excellent  treatise  on  Bailments ; Jones 
on  Bailments.  Toullcr,  Droit  Civil 
Franca  is,  tomes  6 et  7 ; Ham.  Parties 
to  Actions,  Ch.  1 ; Chit.  Pr.  Index,  h. 
t. ; and  the  articles  Agreement ; Ap- 
portionment ; Appropriation ; Assent ; 
Assignment ; Assumpsit ; Attestation  ; 
Bailment ; Bar  gam  and  sale  ; Bid- 
der; Bilateral  contract;  Bill  of  ex- 
change; Buyer;  Comma  late ; Commu- 
tative contracts;  Condition;  Consen- 
sus contract ; Conjunctive  ; Consum- 
mation ; Construction  ; Contract,  of  be- 
nevolence ; Covenant ; Debt;  Deed; 
Delegation;  Delivery;  Discharge  of 
a contract;  Disjunctive ; Equity  of 
redemption  ; Exchange  ; Guaranty  ; 
Impairing  the  obligation  of  contracts  ; 
Insurance  ; Interested  contracts ; Item  ; 
Misrepresentation  ; Mortgage  ; Mixed 
contract ; Negociorum  gestor ; Nova- 
tion ; Obligation  ; Pactum  constitute 
pecu flics ; Partners;  Partnership; 
Pledge;  Promise  ; Purchaser  ; Quasi 
contract ; Representation ';  Side  ; Sil- 
ler ; Settlement ; Simple  contract ; 
Synallagmatic  contract ; Subrogation  ; 
Title  ; Unilateral  contract. 

Contract  of  benevolence,  civil 
laic , is  one  which  is  made  for  the  bene- 
fit of  only  one  of  the  contracting  par- 
ties ; such  as  loan  for  use,  deposit,  and 
mandate.  Poth.  Obi.  n.  12.  See  Con- 
tracts. 

CONTRACTOR.  One  who  enters 
into  a contract;  this  term  is  usually 


applied  to  persons  who  undertake  to  do 
public  work,  or  the  work  for  a com- 
pany or  corporation  on  a large  scale, 
at  a certain  fixed  price,  or  to  furnish 
goods  to  another  at  a fixed  or  ascer- 
tained price.  2 Pardess.  n.  300.  Vide 
5 Whart.  3'!6. 

CONTRADICTION,  is  theincompati- 
bility,  contrariety,  and  evident  opposi- 
tion of  two  ideas,  which  are  the  subject 
of  one  and  same  propositon. 

2.  — In  general  when  a party  accused 
of  a crime  contradicts  himself,  it  is  pre- 
sumed he  does  so  because  he  is  guilty, 
for  truth  docs  not  usually  contradict 
itself,  and  is  generally  consistent,  where- 
as falsehood  is  in  general  inconsistent, 
and  the  truth  of  some  known  facts  will 
contradict  the  falsehood  of  those  which 
are  falsely  alleged  to  be  true.  But 
there  must  still  be  much  caution  used 
by  the  judge*,  as  there  may  be  some- 
times apparent  contradictions  which 
arise  either  from  the  timidity,  the  ignor- 
ance, or  the  inability  of  the  parly  to 
expluin  himself,  when  in  fact  he  tells 
the  truth. 

3.  — When  a witness  contradicts  him- 
self as  to  something  which  is  important 
in  the  case,  his  testimony  will  be  much 
weakened,  or  it  may  bo  entirely  dis- 
credited ; and  when  he  relates  a story 
of  facts  which  he  alleges  passed  only 
in  his  presence,  and  he  is  contradicted 
as  to  other  facts  which  arc  known  to 
others,  his  credit  will  be  much  im- 
paired. 

4.  — When  two  witnesses,  or  other 
persons,  state  things  directly  opposed 
to  each  other,  it  is  the  duty  of  the  judge 
or  jury  to  reconcile  those  apparent  con- 
tradictions; hut  when  this  cannot  be 
done,  the  more  improbable  statement 
must  be  rejected;  or,  if  both  are  entitled 
to  the  same  credit,  then  the  matter  is  as 
if  no  proof  had  been  given.  See  Cir- 
cumstances. 

CONTRAFACTION,  aim.  law. 
counterfeiting,  imitating.  In  the  French 
law  contrafaclion  (contrefii^on)  is  the 
illegal  reprinting  of  a book  for  which 
the  author  or  his  assignee  has  a copy- 
right to  the  prejudice  of  the  latter. 
Mori.  Report,  mot  Centrefo^on. 
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CONTRAVENTION.  French  law 
is  tho  act  which  violates  the  law,  a 
treuty  or  an  agreement  which  the  party 
has  made.  The  Penal  Code,  art.  1, 
denominates  a contravention  that  in- 
fraction of  the  law  which  is  punished 
by  a fine  which  docs  not  exceed  fifteen 
francs,  and  an  imprisonment  not  ex- 
ceeding three  days. 

CONTR ECTATION.  The  act  of 
taking.  Contrcctation  is  one  of  the 
essential  ingredients  of  theft.  Furtum 
cst  contrectMin  rci  frawlidosa.  Dig. 
47,  2.  See  3 liking, 

CONTR EFACON,  French  law, 
Counterfeit.  This  is  a bookseller’s 
term,  which  signifies  the  offence  of 
those  who  print  or  cause  to  be  printed 
without  lawful  authority  a book  of 
which  the  author  or  his  assigns  have  a 
copy-right.  Merl.  Rep.  h.  t. 

CONTRIBUTION,  civil  law , is 
said  of  the  partition  by  which  tho 
creditors  of  an  insolvent  debtor  divide 
among  themselves  the  proceeds  of  his 
property,  proportionably  to  tho  amount 
of  their  respective  credits.  Civ.  Code 
of  Lo.  art.  2322,  n.  10.  It  is  a division 
pro  rata.  Merl.  Rep.  h.  t. 

Contu i butiox , contracts.  When 
two  or  more  persons  jointly  owe  a debt, 
and  one  is  comj>clled  to  pay  the  whole 
of  it,  the  others  are  bound  to  indemnify 
him  for  the  payment  of  their  shares, 
the  indemnity  is  called  a contribution. 
1 Bibb,  K.  502 ; 4 John.  Ch.  R.  545. 

2.  — When  land  is  charged  with  the 
payment  of  a legacy,  or  an  estate  with 
the  portion  of  a posthumous  child, 
every  part  is  bound  to  make  con- 
tribution. 3 Munf.  R.  29 ; 1 John.  Ch. 
R.  425. 

3.  — Contribution  takes  place  in 
another  case,  namely,  when  in  order 
to  save  a ship  or  cargo,  a part  of  the 
goods  are  cast  overboard,  the  ship  and 
cargo  are  liable  to  contribution  in  order 
to  indemnify  the  owner  of  the  goods 
lost,  except  his  just  proportion.  No 
contribution  can  be  claimed  between 
joint  wrong  doers.  Bac.  Ab.  Assump- 
sit A,  Vide  3 Com.  Dig.  143;  8 Com. 
Dig.  373  ; 5 Vin.  Ab.  501  ; 2 Supp. 
to  Vcs.  jr.  159,  343;  3 Ves.  jr.  64; 
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Week.  Ins.  130;  10  S.  & R.  75;  5 
B.  & Ad.  930 ; S.  C.  3 N.  & M.  258 ; 
Rast.  Entr.  101;  2 Ventr.  348;  2 
Vera.  592 ; 2 B.  & P.  268  ; 3 B.  & 
P.  235 ; 5 East,  225 ; 1 J.  P.  Smith, 
411;  5 Esp.  194;  3 Campb.  480; 
Gow.  N.  P.  C.  13 ; 2 A.  & E.  57 ; 4 
N.  & M.  64 ; 0 N.  & M.  494. 

CONTRIBUTIONS,  puUic  law. 
Taxes  or  money  contributed  to  the  sup- 
port of  the  government. 

2.  — Contributions  are  of  throe  kinds, 
namely : first,  those  which  arise  from 
persons  on  nccount  of  their  property, 
real  or  personal,  or  which  are  im- 
dosed  upon  their  industry;  those 
which  are  laid  on  and  paid  by  real 
estate  without  regard  to  its  owner; 
and,  those  to  which  personal  property 
is  subject,  in  its  transmission  from 
hand  to  hand,  without  regard  to  the 
owner.  See  Domat,  Dr.  Publ.  1.  1 , t. 
5,  s.  2,  n 2. 

3.  — This  is  a generic  term  which 
includes  all  kinds  of  impositions  for  the 
public  benefit.  See  Duties  ; Imports  ; 
Taxes . 

4.  — By  contributions  is  also  meant 
a forced  levy  of  money  or  property  by 
a belligerent  in  a hostile  country  which 
he  occupies,  by  which  means  the 
country  is  made  to  contribute  to  tho 
support  of  the  army  of  occupation. 
These  contributions  are  usually  taken 
instead  of  pillage.  Vutt.  Dr.  des  Gens, 
liv.  3,  9,  § 165  ; Id.  liv.  4,  c.  3,  § 29. 

CONTROLLERS,  are  officers  who 
are  appointed  to  examine  the  accounts 
of  other  officers.  More  usually  writ- 
ten comptrollers,  (q.  v.) 

CONTROVER,  obsolete.  One  who 
invents  false  news.  2 Inst.  227. 

CONTROVERSY,  is  a dispute  aris- 
ing between  two  or  more  persons;  it 
diiicrs  from  case,  which  includes  all 
suits  criminal  jus  well  as  civil ; where- 
as controversy  is  a civil  and  not  a 
criminal  proceeding.  2 Dali.  R.  419, 
431,  432  ; 1 Tuck.  Bl.  Com.  App.  420, 
421 ; Story,  Const.  § 1668. 

2. — By  the  constitution  of  the  United 
States  the  judicial  power  shall  extend 
to  controversies  to  which  the  United 
States  shall  be  a party.  Art.  2,  1. 
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The  meaning  to  be  attached  to  the  word 
controversy  in  the  constitution,  is  that 
above  given. 

CONTUBERN1UM,  civ.  laic.  As 

among  the  Romans  slaves  had  no  civil 
state,  their  marriages  although  valid 
according  to  natural  law,  when  con- 
tracted with  the  consent  of  their  mas- 
ters, and  when  there  was  no  legal  bar 
to  them,  yet  such  murriages  were 
without  civil  effects,  they  having  none 
except  what  arose  from  natural  law ; a 
marriage  of  this  kind  was  called  contu - 
bcrnium.  It  was  so  called  whether 
both  or  only  one  of  the  parties  was  a 
slave.  Toth.  Contr.  de  Maringe,  prem. 
part.  c.  2,  § 4. 

CONTUMACY,  civil  law , is  the 
refusal  or  neglect  of  a party  uccused 
to  appear  and  answer  to  a charge 
preferred  against  him  in  a court  of 
justice.  This  word  is  derived  from 
the  Latin  conlumaciay  disolicdience.  1 
Bro.  Civ.  Law,  455  j Ayl.  Parer.  196; 
Dig.  50,  17,  52 ; Code  Nap.  art.  22. 

2. — Contumacy  is  of  two  kinds, 
actual  and  presumed : actual  contu- 
macy is  when  the  party  before  the 
court  refuses  to  obey  some  order  of  the 
court;  presumed  contumacy,  is  the  , 
act  of  refusing  or  declining  to  appear 
upon  being  cited.  3 Curt.  Eec.  R.  1. 

CONTUMAX,  civ.  law , one  accused 
of  a crime  who  refuses  to  appear  and  ■ 
answer  to  the  charge.  An  outlaw. 

CONTUSION,  mcd.  jurisp.  An  | 
injury  or  lesion,  arising  from  the  shock  I 
of  a body  with  a large  surface,  which  i 
presents  no  loss  of  substance,  and  no 
apparent  wound.  If  the  skin  be  divi- 
ded, the  injury  takes  the  name  of  a 
contused  Wond  . Vide  1 Ch.  Pr.  38;  ' 
4 C ut.  6c  I*.  883  . 497,  559,  588 ; 6 
Carr.  & P.  684 ; 2 Beck’s  Med.  Jur.  178. 

CONUSANCE,  CLAIM  OF,  Eng. 
fish  law , is  defined  to  be  an  iuterven-  | 
tion  by  a third  person,  demanding  ju- 
dicature in  the  cause  against  the  plain-  i 
tiff,  who  has  chosen  to  commence  his 
action  out  of  claimant’s  court.  2 Wil- 
son’s R.  409. 

2. — It  is  a question  of  jurisdiction 
between  the  two  courts,  Fortesc.  R.  j 
157  ; 5 Vin.  Abr.  588;  and  not  be-  J 


tween  the  plaintiff  and  defendant,  as  in 
the  case  of  plea  to  the  jurisdiction,  and 
therefore  it  must  be  demanded  by  the 
party  entitled  to  conusance,  or  by  his 
representative,  and  not  by  the  defen- 
dant or  his  attorney.  Id.  ibid.  A plea 
to  the  jurisdiction  must  be  pleaded  in 
person,  but  a claim  of  conusance  may 
be  made  by  attorney.  1 Chit.  PI.  403. 

3. — There  arc  three  sorts  of  conu- 
sance, 1.  'lYncrc  placita,  which  does 
not  oust  unothcr  court  of  its  jurisdiction, 
but  only  creates  a concurrent  one.  2. 
Cognilio  plnrilorum , when  the  plea  is 
commenced  in  one  court,  of  which 
conusance  belongs  to  another.  3.  A 
conusance  of  exclusive  jurisdiction ; as 
that  no  other  court  shall  hold  plea,  Ac. 
Hard.  509 ; Bnc.  Ab.  Courts,  D. 

CONUSANT,  one  who  knows;  as 
if  a party  knowing  of  an  agreement  in 
which  he  lias  an  interest,  he  makes  no 
objection  to  it,  he  is  said  to  be  conusant. 
Co.  Litt.  157. 

CON  USOR.  The  same  ns  eognizor : 
one  who  passes  or  acknowledges  a fine 
of  lands  or  tenements  to  another.  Sec 
! Consignor. 

CONVENE,  civil  law.  This  is  a 
I technical  term  signifying  to  bring  an 
action. 

CON  V ENTIO,  canon  law.  A term 
used  to  express  the  appearance  of  the 
defendant.  When  the  defendant  was 
brought  to  answer,  he  was  said  to  be 
convened,  which  the  canonists  called 
convcntioy  because  the  plaintiff  and  de- 
fendant met  to  contest.  Sto.  Eq.  PI.  § 402. 

CON  V E NTI  ON,  con/rac/sy  civ  illawy 
is  a general  term  which  comprehends 
all  kinds  of  contracts,  treaties,  pacts, 
or  agreements.  It  is  defined  to  be  tlie 
consent  of  two  or  more  persons  to  form 
with  each  other  an  engagement,  or  to 
dissolve  or  change  one  which  they  had 
previously  formed.  Domat,  Lois  Civ. 

I.  1,  t.  l,s,  I ; Dig.  lib.  2,  t.  14,  1.  1 ; 
lib.  1,  t.  1,  I.  1,  4 and  5. 

Convention,  legislation.  Thus  term 
is  applied  to  a meeting  of  the  delegates 
elected  by  the  people  for  other  purposes 
than  usual  legislation.  It  is  mostly 
used  to  denote  an  assembly  to  make  or 
amend  the  constitution  of  a state,  but 
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it  sometimes  indicates  an  assembly  of 
the  delegates  of  the  people  to  nominate 
officers  to  Ik*  supported  ut  an  election. 

CONVERSANT.  One  who  is  in 
the  habit  of  being  in  a particular  place, 
is  said  to  be  conversant  there.  Barnes, 
102. 

CONVERSION,  torts , is  the  turn- 
ing or  applying  the  property  of  another 
to  one’s  own  use. 

2.  — When  a party  takes  away  or 
wrongfully  assumes  the  right  to  goods 
which  belong  to  another,  it  will  in 
general  be  sufficient  evidence  of  a con- 
version ; but  when  the  original  taking 
was  lawful,  as  when  the  party  found 
the  goods,  and  the  detention  only  is 
illegal,  it  is  absolutely  necessary  to 
make  a demand  of  the  goods,  and  there 
must  l)c  a refusal  to  deliver  them  before 
the  conversion  will  be  complete.  I 
Ch.  Pr.  366;  2 Saund.  47  c,  note;  1 
Ch.  PI.  179;  Bac.  Ab.  Trover,  B;  I 
Com.  Dig.  439  ; 3 Com.  Dig.  142  ; 1 
Vin.  Ab.  236;  Yelv.  174,  n. ; 2 East, 
R.  405 ; 6 East,  R.  540 ; 4 Taunt. 
799;  5 Bam.  & Cr.  146;  S.  C.  11 
Eng.  C.  L.  Rep.  185;  3 Bl.  Com.  152. 
The  refusal  by  a servant  to  deliver  the 
goods  entrusted  to  him  by  his  master, 
is  not  evidence  of  a conversion  by  his 
master.  5 Hill,  455. 

3.  — The  tortious  taking  of  property 
is,  of  itself,  a conversion,  15  John.  R. 
431  ; and  any  intermeddling  with  it, 
or  any  exercise  of  dominion  over  it, 
subversive  of  the  dominion  of  the 
owner,  or  the  nature  of  the  bailment, 
if  it  be  bailed,  is  evidence  of  a con- 
version. 1 Nott  & McCord,  R.  592  ; 
2 Mass.  R.  398;  1 liar.  & John.  519; 
7 John.  R.  254;  10  John.  R.  172;  14 
John.  R.  128;  Cro.  Eliz.  219;  2 John. 
Cas.  411.  Vide  Trover. 

Conversion,  in  equity,  is  the  con- 
sidering of  one  thing  as  changed  into 
another;  for  example,  land  will  be 
considered  as  converted  into  money 
and  treated  as  such  by  a court  of 
equity,  when  the  owner  has  contracted 
to  sell  his  estate ; in  which  case,  if  he 
die  before  the  conveyance,  his  exe- 
cutors and  not  his  heirs  will  be  entitled 
to  the  money.  2 Vern.  52 ; S.  C.  3 


Chan.  R.  217.  On  the  other  hand, 
money  is  converted  into  land  in  a 
variety  of  ways,  ns  for  example,  when 
a man  agrees  to  buy  land,  and  dies 
before  he  has  received  the  conveyance, 
the  money  lie  was  to  pay  for  it,  will  be 
considered  as  converted  into  lands,  and 
descend  to  the  heir.  1 P.  Wins.  176; 
2 Vern.  227;  10  Pet.  563. 

CONVEYANCE,  contracts , is  the 
transfer  of  the  title  to  land  by  one  or 
more  persons  to  another  or  others. 
By  the  term  persons  is  hero  understood 
not  only  natural  persons  but  corpora- 
tions. The  instrument  which  conveys 
the  property  is  also  called  a convey- 
ance. For  the  several  kinds  of  con- 
veyances see  Deal.  Vide  generally, 
Robertson  Fraud.  Conv. passim;  16 
Vin.  Ab.  138  ; Com.  Dig.  Chancery,  2 
T.  1 ; 3 M 2 ; 4 S 2 ; lb.  Discontinu- 
ance, C.  3,  4,  5;  lb.  Garranty,  D; 
lb.  Pleader,  C 37  ; lb.  Poiar,  C 5. 

2. — When  there  is  no  express  agree- 
ment to  the  contrary,  the  expense  of 
the  conveyance  falls  upon  the  pur- 
chaser, 2 Vcs.  Jr.  155,  note,  who  must 
prepare  and  tender  the  conveyance; 
but  see  contra,  2 Rand.  20.  The  ex- 
pense of  the  execution  of  the  con- 
veyance is,  on  the  contrary,  always 
borne  by  the  vendor.  Sugd.  Vend. 
296;  contra  2 Rand.  20.  Vide  5 
Mass.  R.  472  ; 3 Mass.  487  ; Eunom. 
Dial.  2,  § 12.  Voluntary  Conveyance. 

CONVEYANCER.  One  who  makes 
it  his  business  to  draw  deeds  of  con- 
veyance of  lands  for  others. 

2.  — It  is  usual  also  for  convey- 
ancers to  act  as  brokers  for  the 
seller.  In  these  coses  the  convey- 
ancer should  examine  with  scrupulous 
exactness  into  the  title  of  the  lands 
which  arc  conveyed  by  his  agency, 
and,  if  this  be  good,  to  be  very  cautious 
that  the  estate  be  not  encumbered.  In 
cases  of  doubt  he  should  invariably 
propose  to  his  employer  to  take  the 
advice  of  his  counsel. 

3.  — Conveyancers  also  act  as  brokers 
for  the  loan  of  money  on  real  estate 
secured  by  mortgage.  The  same  care 
should  be  observed  in  these  cases. 

CON  V 1C1 U M,  civil  la  w.  The  name 


340 


CON 


CON 


of  a species  of  slander,  or,  in  the 
meaning  of  the  civil  law,  injury,  ut- 
tered in  public,  and  which  churgcd 
some  one  with  some  act  contra  bonos 
mores.  Bac.  Ah.  Slander . 

CONVICT.  One  who  has  been 
condemned  by  a competent  court.  This 
term  is  more  commonly  applied  to  one 
who  has  been  convicted  of  a crime  or 
misdemeanor.  There  arc  various  local 
acts  which  punish  the  importation  of 
convicts. 

CONVICTION,  practice . A con- 
demnation. lii  its  most  extensive 
sense  this  word  signifies  the  giving 
judgment  against  a defendant,  whether 
criminal  or  civil.  In  a more  limited 
sense,  it  means  the  judgment  given 
against  the  criminal.  And  in  its  most 
restricted  sense  it  is  a record  of  the 
summary  proceedings  upon  any  penal 
statute;  before  one  or  more  justices  of 
the  pence,  or  other  persons  duly  autho- 
rised, in  a case  where  the  offender  lias 
been  convicted  and  sentenced:  this  last 
is  usually  termed  a summary  con- 
viction. 

2. — As  summary  convictions  have 
been  introduced  in  derogation  of  the 
common  law,  and  operate  to  the  exclu- 
sion of  trial  by  jury,  the  courts  have 


the  magistrates  should  have  been  guided 
by  rules,  similar  to  those  adopted  by 
the  common  law,  in  criminal  prosecu- 
tion, and  founded  in  natural  justice; 
unless  when  the  statute  dispenses  with 
the  form  of  stating  them. 

3.  — The  general  rules  in  relation  to 
convictions  are,  first,  it  must  be  under 
the  hand  and  seal  of  the  magistrate 
before  whom  it  is  taken ; secondly,  it 
must  be  in  the  present  tense,  but  this, 
perhaps,  ought  to  extend  only  to  the 
judgment ; thirdly,  it  must  be  certain  ; 
fourthly,  although  it  is  well  to  lay  the 
offence  to  lie  contra  pacom,  this  is  not 
indispensable;  fifihly,  a conviction 
cannot  be  good  in  part  and  bad  in 
part. 

4,  — A conviction  usually  consists  of 
six  parts ; first,  the  information  ; which 
should  contain,  1,  the  day  when  it  was 


| taken ; 2,  the  place  where  it  was  taken ; 
3,  the  name  of  the  informer;  4,  the 
name  and  style  of  the  justice  or  jus- 
tices to  whom  it  was  given;  5,  tho 
name  of  the  offender ; 6,  the  time  of 
committing  the  offence;  7,  the  place 
where  the  offence  was  committed ; 8, 
an  exact  description  of  tiie  offence. 

5.  — Secondly,  the  summons. 

6.  — Thirdly,  the  appearance  or  non- 
appearance  of  the  defendant. 

7.  — Fourthly,  his  defence  or  confes- 
sions. 

8.  — Fifthly,  the  evidence. 

9.  — Sixthly,  the  judgment  or  adjudi- 
cation, which  should  state,  1,  that  the 
defendant  is  convicted ; 2,  the  forfeiture 
or  penalty.  Vide  Bose,  on  Conviction ; 
Espinassc  on  Penal  Actions ; 4 Dali. 
266;  3 Yeatcs,  473;  1 Yeatcs,  471. 
As  to  the  effect  of  a conviction  as  evi- 
dence in  a civil  case,  see  1 Phil.  Ev. 
259. 

CONVOCATION,  eccles.  law.  This 
word  literally  signifies  called  together. 
The  assembly  of  the  representatives  of 
the  clergy.  As  to  the  powers  of  con- 
vocations, soc  Shelf,  on  M.  & D.  23. 
See  Court  of  Convocation . 

CONVOY,  mar.  law , is  a naval 
force  under  the  command  of  an  officer 
appointed  by  government,  for  the  pro- 
tection of  merchant  ships  and  others, 
during  the  whole  voyage,  or  such  part 
of  it  as  is  known  to  require  such  pro- 
tection. Marsh.  Ins.  B.  1,  c.  9,  s.  5; 
Park.  Ins.  388. 

2. — Warranties  arc  sometimes  in- 
serted in  policies  of  insurance  that  the 
ship  shall  sail  with  convoy.  To  com- 
I ply  with  this  warranty,  five  things  are 
rssential ; first,  the  ship  must  sail  with 
the  regular  convoy  appointed  by  tho 
government;  secondly,  she  must  sail 
from  the  place  of  rendezvous  appointed 
by  government;  thirdly,  the  convoy 
must  be  for  the  voyage ; fourthly,  tho 
ship  insured  must  have  sailing  instruc- 
tions; fifthly,  she  must  depart  and 
continue  with  the  convoy  till  the  end  of 
the  voyage,  unless  separated  by  neces- 
sity. Marsh.  Ins.  B.  1,  c.  9,  s.  5. 

CO-OBLIGOR,  contracts , is  one 
who  is  bound  together  with  one  or 
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more  others  to  fulfil  an  obligation.  lie 
may  lie  jointly  or  severally  bound. 

2.  — When  obligors  are  jointly  and 
not  severally  bound  to  pay  a joint 
debt,  they  must  be  sued  jointly  during 
their  joint  lives,  and  after  the  death  of 
some  of  them,  the  survivors  alone  can 
be  sued ; each  is  bound  to  pay  the 
whole  debt ; having  recourse  to  the 
others  for  contribution. 

3.  — When  co-obligors  are  severally 
bound,  each  may  be  sued  separately ; 
and  in  case  of  tlic  death  of  any  one  of 
them,  his  executors  or  administrators 
may  be  sued. 

4.  — On  payment  of  the  obligation 
by  any  one  of  them,  when  it  was  for  a 
joint  debt,  the  payer  is  entitled  to  con- 
tribution from  the  other  co-obligors. 

COOL  BLOOD.  A phrase  some- 
times used  to  signify  tranquillity,  or 
calmness ; that  is,  the  condition  of  one 
who  has  the  use  of  his  reason.  In 
cases  of  homicide,  it  frequently  be- 
comes necessary  to  ascertain  whether 
the  act  of  the  jicrson  killing  was  done 
in  cool  blood  or  not,  in  order  to  ascer- 
tain the  degree  of  his  guilt.  Bac.  Ah. 
Murder,  B;  Kiel.  50;  Sid.  177;  Lev. 
180.  Vide  Intention;  Murder;  Man- 
daughter  ; Will. 

COPARCENERS,  estates , arc  per- 
sons on  whom  lands  of  inheritance  de- 
scend from  their  ancestor.  According 
to  the  English  law,  there  must  be  no 
males;  that  is  not  the  rule  in  this 
country.  Vide  Estates  in  coparcena- 
ry, and  4 Kent,  Com.  262. 

COPARTNERSHIP.  This  word  is 
frequently  used  in  the  sense  of  partner- 
ship, (q.  v.) 

CO-PLAINTIFF.  One  who  is  plain- 
tiff in  an  action  with  another. 

COPULATIVE  TERM,  is  one 
which  is  placed  between  two  or  more 
others  to  join  them  together  : the  word 
ami  is  frequently  used  for  this  purpose. 
For  example,  a man  promises  to  pay 
another  a certain  sum  of  money,  awl 
to  give  his  note  for  another  sum : in 
this  case  he  must  perform  both. 

2. — But  the  copulative  may  some- 
times be  construed  into  a disjunctive, 
(q.  v.)  as  when  things  arc  copulated 


which  cannot  possibly  be  so ; for  ex- 
ample, “ I wish  to  die  testate  and  in- 
testate.” For  examples  of  construc- 
tion of  disjunctive  terms,  sec  the  cases 
cited  at  the  word  Disjunctive,  and 
Ayl.  Pand.  55;  5 Com.  Dig.  338; 
Bac.  Ab.  Conditions,  P 5 ; Owen,  52 ; 
Leon.  74 ; Golds.  71  ; Roll.  Ab.  414; 
Cro.  Jac.  594. 

COPY.  A copy  is  a true  transcript 
of  an  original  writing. 

2.  — Copies  cannot  be  given  in  evi- 
dence, unless  proof  is  made  that  the 
originals,  from  which  they  are  taken, 
are  lost,  or  in  the  power  of  the  opposite 
party ; and  in  the  latter  case,  thut  no- 
tice has  been  given  him  to  produce  the 
original.  Sec  12  Vin.  Abr.  97;  Phil. 
Ev.  Index,  h.  t. ; Poth.  Obi.  Pt.  4,  c.  1, 
art.  3. 

3.  — To  prove  a copy  of  a record, 
the  witness  must  lie  able  to  swear  that 
he  has  examined  it,  line  for  line,  with 
the  original,  or  has  examined  the  copy, 
while  another  person  read  the  original, 
1 Campb.  R.  469 ; it  is  not  requisite 
that  the  persons  examining  should  ex- 
change paj>ers,  and  mad  them  alter- 
nately. 2 Taunt.  R.  470.  Vide,  gen- 
erally, 1 Stark.  R.  183;  2 E.  C.  L. 
Rep.  183;  4 Campb.  372 ; 2 Burr. 
1179;  B.  N.  P.  129;  1 Carr.  6 i P. 
578;  1 M.  & M.  An  examined  copy 
of  the  books  of  unincorporated  banks 
are  not,  per  sc,  evidence.  12  S.  & R. 
256.  See  13  S.  & R.  135,  334;  2 
N.  & McC.  299. 

Copy-right.  The  property  which 
has  been  secured  to  the  author  of  a 
book,  map,  chart,  or  musical  composi- 
sition,  print,  cut  or  engraving,  for  a 
limited  time,  by  the  constitution  and 
laws  of  the  United  States.  Lord 
Mansfield  defines  copy,  or  ns  it  is  now 
termed  copyright,  as  follows : “ I use 
the  word  copy  in  the  technical  sense  in 
which  that  name  or  term  has  been  used 
for  ages,  to  signify  an  incorporeal  right 
to  the  sole  printing  and  publishing  of 
somewhat  intellectual  communicated 
by  letters.”  4 Burr.  2396  ; Mcrl.  Re- 
pert.  mot  Controfa<;on. 

2. — This  subject  will  be  considered 
by  taking  a view  of,  1,  the  legislation 
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of  the  United  States  ; 2,  of  the  persons  | 
entitled  to  n copy-right ; 3,  for  what  it 
is  granted  ; 4,  nature  of  the  right ; 5, 
its  duration;  0,  proceedings  to  obtain 
such  right;  7,  requisites  after  the 
grant ; 8,  remedies ; I),  former  grants. 

3.  — § 1 . The  legislation  of  the.  Uni- 
ted States.  The  constitution  of  the 
United  States,  art.  1,  s.  8,  gives  power 
to  Congress  “ to  promote  the  progress 
of  science,  and  the  useful  arts,  by  sc- 
curing,  for  limited  times,  to  authors 
and  inventors  the  exclusive  right  to 
their  respective  writings  and  discove- 
ries.” In  pursuance  of  this  constitu- 
tional authority,  Congress  passed  the 
net  of  May  31,  1790,  1 Story’s  L.  U. 
S.  94,  and  the  act  of  April  29,  1802, 
2 Story’s  L.  U.  S.  860,  but  now  re- 
pealed by  the  act  of  February  3,  1831, 
4 Shars.  cont.  of  Story,  2221,  saving, 
always,  such  rights  as  may  have  been 
obtained  in  conformity  to  their  provi- 
sion. By  this  last-mentioned  act,  enti- 
tled “ An  net  to  amend  the  several  acts 
respecting  copy-rights,”  the  subject  is 
now  regulated. 

4.  — 9 2.  Of  the.  jxnsons  entitled  to  a 
copy-right..  Any  person  or  persons, 
being  a citizen,  or  citizens  of  the  Unit- 
ed States,  or  resident  therein,  who  is 
the  author  or  authors  of  any  book  or 
books,  map,  chart,  or  musical  composi- 
tion, or  who  has  designed,  etched,  en- 
graved, worked,  or  caused  to  be  en- 

raved,  etched  or  worked  from  his  ow  n 

csign,  any  print  or  engraving,  and  the 
executors,  administrators,  or  legal  rep- 
resentatives of  such  person  or  persons. 
Sect.  1 , and  sect.  8. 

5.  — § 3.  For  what  work  the  copy- 
right is  granted.  The  copy- right  is 
granted  for  any  book  or  books,  map, 
chart,  or  musical  composition,  which 
may  be  now,  (February  3,  1831,  the 
date  of  the  act,)  made  or  composed, 
and  not  printed  or  published,  or  shall 
hereafter  be  made  or  composed,  or  any 

rint  or  engraving,  which  the  author 

as  invented,  designed,  etched,  engrav- 
ed, or  worked,  or  caused  to  be  engrav- 
ed, etched  or  worked  from  his  own  de- 
sign. Sect.  1. 

0. — § 4.  Nature  of  the  right.  The 


person  or  persons  to  whom  a copy- 
right has  l)ccn  lawfully  granted,  havo 
the  sole  right  and  liberty  of  printing, 
reprinting,  publishing  and  vending  such 
book  or  books,  map,  chart,  musical 
comj>osition,  print,  cut  or  engraving,  in 
whole  or  in  part.  Sect.  1. 

7.  — § 5.  Duration  oj  the  copy -right. 
The  right  extends  for  the  term  of 
twenty-eight  years  from  the  time  of  re- 
cording tnc  title  of  the  book,  &c.,  in 
the  office  of  the  clerk  of  the  court,  as 
directed  by  law.  Sect.  1. 

8.  — But  this  time  may  be  extended 
by  the  following  provisions  of  the  act. 

9.  — Sect.  2.  If,  at  the  expiration  of 
the  aforesaid  term  of  years,  such  au- 
thor, inventor,  designer,  engraver,  or 
any  of  them,  where  the  work  had  been 
originally  composed  and  made  by  more 
than  one  person,  be  still  living,  and  a 
citizen  or  citizens  of  the  United  States, 
or  resident  therein,  or  being  dead,  shall 
have  left  a widow,  or  child,  or  child- 
ren, either  or  all  then  living,  the  same 
exclusive  right  shall  be  continued  to 
such  author,  designer,  or  engraver,  or 
if  dead,  then  to  such  widow  and  child, 
or  children,  for  the  further  term  of 
fourteen  years  : Provided , That  the  ti- 
tle of  the  work  so  secured  shall  be  a 
second  time  recorded,  and  all  such 
other  regulations  as  are  herein  required 
in  regard  to  original  copy-rights,  be 
complied  with  in  respect  to  such  re- 
newed copy-right,  and  that  within  six 
months  before  the  expiration  of  the  first 
term. 

10.  — Sect.  3.  In  all  cases  of  renew- 
al  of  copy-right  under  this  act,  such 
author  or  proprietor  shall,  within  two 
months  from  the  date  of  said  renewal, 
cause  a copy  of  the  record  thereof  to 
be  published  in  one  or  more  of  the 
newspapers  printed  in  the  United 
States,  for  the  space  of  four  weeks. 

11.  — Sect.  16.  Whenever  a copy- 
right has  been  heretofore  obtained  by 
an  author  or  authors,  inventor,  design- 
er, or  engraver,  of  any  book,  map, 
chart,  print,  cut,  or  engraving,  or  by  a 
proprietor  of  the  same ; if  such  author 
or  authors,  or  either  of  them,  such  in- 
ventor, designer  or  engraver,  be  living 
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at  the  passage  of  this  act,  then,  such 
author  or  authors,  or  the  survivor  of 
them,  such  inventor,  engraver,  or  de- 
signer, shall  continue  to  have  the  same 
exclusive  right  to  his  book,  chart,  map, 
print,  cut  or  engraving,  with  the  bene- 
fit of  each  and  all  the  provisions  of  this 
act,  for  the  security  thereof,  for  such 
additional  period  of  time  as  will,  toge- 
ther with  the  time  which  shall  have 
elapsed  from  the  first  entry  of  such 
copy-right,  make  up  the  term  of  twen- 
ty-eight years,  with  the  same  right  to 
his  widow,  child,  or  children,  to  renew 
the  copy-right,  at  the  expiration  there- 
of, ns  is  provided  in  rotation  to  copy- 
rights originally  secured  under  this  net. 
And  if  such  author  or  authors,  inventor, 
designer,  or  engraver,  shall  not  be  liv- 
ing at  the  passage  of  this  act,  then,  his 
or  their  heirs,  executors  and  adminis- 
trators, shall  be  entitled  to  the  like  ex- 
clusive enjoyment  of  said  copy-right, 
with  the  l)enofit  of  each  and  all  the  pro- 
visions of  this  act  for  the  security  there- 
of, for  the  period  of  twenty-eight  years 
from  the  first  entry  of  said  copy-right ; 
with  the  like  privilege  of  renewal  to  the 
widow,  child,  or  children,  of  author  or 
authors,  designer,  inventor,  or  engrav- 
er, ns  is  provided  in  relation  to  copy- 
rights originally  secured  under  this 
act. 

12. — § 6.  Proceedings  to  ohtnin  a 
copy-right.  No  person  shall  lie  enti- 
tled to  the  benefit  of  this  act,  unless  he 
shall,  before  publication,  deposit  a 
printed  copy  of  the;  title  of  such  book, 
or  books,  map,  chart,  musical  compo- 
sition, print,  cut,  or  engraving,  in  the 
clerk’s  office  of  the  district  court  of  the 
district  wherein  the  author  or  proprie- 
tor shall  reside,  and  the  clerk  of  such 
court  is  hereby  directed  and  required 
to  record  the  same  therein  forthwith,  in 
a book  to  be  kept  for  that  purpose,  in 
the  words  following  (giving  a copy  of 
the  title  under  the  seal  of  the  court,  to 
the  said  author  or  proprietor,  whenever 
he  shall  require  the  same :)  “ District 

of  to  wit:  Be  it  remembered, 
that  on  the  day  of  Anno 

Domini,  A.  B.  of  the  said  dis- 

trict, hath  deposited  in  this  office  the 


title  of  a liook,  (map,  chart,  or  other- 
wise as  the  case  may  !>e,)  the  title  of 
which  is  in  the  words  following, to  wit: 
(here  insert  the  title  ;)  the  right  where- 
of he  claims  ns  author  (or  proprietor  ns 
the  case  may  be ;)  in  conformity  with 
an  act  of  Congress,  entitled  * An  act  to 
amend  the  several  acts  respecting  copy- 
rights,* C.  D.  clerk  of  the  district.” — 
For  which  record,  the  clerk  shall  bo 
entitled  to  receive,  from  the  |>orson 
claiming  such  right  as  aforesaid,  filly 
cents ; and  the  like  sum  for  every  copy, 
under  seal,  actually  given  to  such  j>er- 
son  or  his  assigns. 

1 3.  — § 7.  Requisites  after  the  grant. 

No  person  shall  be  entitled  to  the  bene- 
fit of  this  act,  unless  he  shall  give  in- 
formation of  copy-right  being  secured, 
by  causing  to  be  inserted,  in  the  seve- 
ral copies  of  each  and  every  edition 
published  during  the  term  secured  on 
the  title  page,  or  the  page  immediately 
following,  if  it  be  a book,  or,  if  a map, 
chart,  musical  composition,  print,  cut, 
or  engraving,  by  causing  to  lie  impress- 
ed on  the  face  thereof,  or  if  a volume 
of  maps,  charts,  music  or  engravings, 
upon  the  title  or  frontispiece  thereof, 
the  following  words,  viz : “ Entered 
according  to  act  of  Congress,  in  the 
year by  A.  B.,  in  the  clerk’s  of- 
fice of  the  district  court  of ” (as 

the  case  may  be.) 

14.  — The  author  or  proprietor  of 
any  such  book,  map,  chart,  musical 
composition,  print,  cut,  or  engraving, 
shall,  within  three  months  from  the 
publication  of  said  hook,  map,  chart, 
musical  composition,  print,  cut  or  en- 
graving, deliver  or  cause  to  he  deliver- 
ed a copy  of  the  same  to  the  clerk  of 
said  district.  And  it  shall  be  the  duty 
of  the  clerk  of  each  district  court,  at 
least  once  in  every  year,  to  transmit  a 
certified  list  of  all  such  records  of  copy- 
right, including  the  titles  so  recorded, 
and  the  date  of  record,  and  also  all  the 
several  copies  of  books  or  other  works 
deposited  in  his  office,  according  to  this 
act,  to  the  secretary  of  state,  to  be  pre- 
served in  his  office. 

15.  — § 8.  The  remedies  may  be  con- 
sidered with  regard,  1 , to  the  penalties 
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which  may  be  incurred ; 2,  the  issue 
in  actions  under  this  act;  3,  the  costs; 
4,  the  limitation. 

lb. — 1.  The  penalties  imposed  by 
this  act  e late,  first,  to  the  violation  of 
the  copy-right  of  liooks ; secondly,  the 
violation  of  the  copy-right  of  prints, 
cuts  or  engravings,  maps,  charts,  or 
musical  compositions ; thirdly,  the 
printing  or  publishing  of  any  manu- 
scripts without  the  consent  of  the  au- 
thor or  legal  proprietor ; fourthly,  for 
inserting  in  any  book,  &c.,  that  the 
copy-right  1ms  been  secured  contrary 
to  truth. 

17.  — First.  If  any  other  person  or 
persons,  from  and  aller  recording  the 
title  of  any  book  or  l>ooks,  according 
to  this  act,  shall,  within  the  term  or 
terms  herein  limited,  print,  publish,  or 
import,  or  cause  to  lx;  printed,  pub- 
lished, or  imported,  any  copy  of  such 
book  or  books,  without  the  consent  of 
the  person  legally  entitled  to  the  copy- 
right thereof,  first  had  and  obtained  in 
writing,  signed  in  presence  of  two  or 
more  credible  witnesses,  or  shall, 
knowing  the  same  to  be  so  printed  or 
imported,  publish,  sell,  or  expose  to 
sale,  or  cause  to  be  published,  sold,  or 
exposed  to  sale,  any  copy  of  such 
book,  without  such  consent  in  writing, 
then  such  oflender  shall  forfeit  every 
copy  of  such  book  to  the  person  legal- 
ly, at  the  time,  entitled  to  the  copy- 
right thereof;  and  shall  also  forfeit  and 
pay  fifty  cents  for  every  such  sheet 
which  may  be  found  in  his  possession, 
either  printed  or  printing,  published, 
imported,  or  exposed  to  sale,  contrary 
to  the  intent  of  this  act ; the  one  moie- 
ty thereof  to  such  legal  owner  of  the 
copy-right  ns  aforesaid,  and  the  other 
to  the  use  of  the  United  States;  to  be 
recovered  by  action  of  debt  in  any 
court  having  competent  jurisdiction 
thereof. 

18.  — Secondly , If  any  person  or 
persons  after  the  recording  the  title  of 
any  print,  cut  or  engraving,  map, 
chart,  or  musical  composition,  accord- 
ing to  the  provisions  of  tliis  act,  shall, 
within  the  term  or  terms  limited  by 
this  act,  engrave,  etch,  or  work,  sell, 


or  copy,  or  cause  to  !>c  engraved, 
etched,  worked,  or  sold,  or  copied, 
oil  her  on  the  whole,  or  by  varying, 
adding  to,  or  diminishing  the  main  de- 
sign, with  intent  to  evade  the  law,  or 
shall  print  or  import  for  sale,  or  cause 
to  be  printed  or  imported  for  sale,  any 
such  tnap,  chart,  musical  composition, 
print,  cut,  or  engraving,  or  any  parts 
thereof,  without  the  consent  of  the  pro- 
prietor or  proprietors  of  the  copy-right 
thereof,  first  obtained  in  writing,  signed 
in  the  presence  of  two  credible  wit- 
nesses; or,  knowing  the  same  to  be 
so  printed  or  imported,  without  such 
consent,  shall  publish,  sell,  or  expose 
to  sale,  or  in  any  manner  dispose  of 
any  such  map,  chart,  musical  compo- 
sition, engraving,  cut,  or  print,  without 
such  consent,  as  aforesaid  ; then  such 
oflender  or  ofienders  shall  forfeit  the 
plate  or  plates  on  which  such  map, 
chart,  musical  composition,  engraving, 
cut,  or  print,  shall  be  copied,  and  also 
all  and  every  sheet  thereof  so  copied 
or  printed,  as  aforesaid,  to  the  proprie- 
tor or  proprietors  of  the  copy-right 
thereof ; and  shall  further  forfeit  one 
dollar  for  every  sheet  of  such  map, 
chart,  musical  composition,  print,  cut, 
or  engraving,  which  may  Ik?  found  in 
his  or  their  possession,  printed  or  pub- 
lished, or  exposed  to  sale,  contrary  to 
the  true  intent  and  meaning  of  this 
act ; the  one  moiety  thereof  to  the  pro- 
prietor or  proprietors,  and  the  other 
moiety  to  the  use  of  the  United  States, 
to  Ik?  recovered  in  any  court  having 
competent  jurisdiction  thcrcofi 

10. — Nothing  in  this  act  shall  be 
construed  to  extend  to  prohibit  the  im- 
portation or  vending,  printing  or  pub- 
lishing, of  any  map,  chart,  bcx>k,  mu- 
sical composition,  print,  or  engraving, 
written,  comjjosed,  or  made  by  any 
person  not  being  a citizen  of  the  Uni- 
ted States,  nor  resident  within  the  ju- 
risdiction thereof. 

20. — Thirdly.  Any  person  or  per- 
sons, who  shall  print  or  publish  any 
manuscript  whatever,  without  the  con- 
sent of  the  author  or  legal  proprietor 
first  obtained  as  aforesaid,  (if  such  au- 
thor or  proprietor  be  a citizen  of  the 
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United  States,  or  resident  therein,)  shall 
be  liable  to  sufler  and  pay  to  the  author 
or  proprietor  all  damages  occasioned 
by  such  injury,  to  be  recovered  by  a 
special  action  on  the  ease  founded  upon 
this  act,  in  any  court  having  cogni- 
zance thereof;  and  the  several  courts 
of  the  United  States  empowered  to 
grant  injunctions  to  prevent  the  viola- 
tion of  the  rights  of  authors  and  in- 
ventors, are  hereby  empowered  to  grant 
injunctions,  in  like  manner,  according 
to  the  principles  of  equity,  to  restrain 
such  publication  of  any  manuscript,  as 
aforesaid. 

•JO. — Fourthly.  If  any  person  or 
persons,  from  and  after  the  passing  of 
this  act,  shall  print  or  publish  any 
book,  map,  chart,  musical  composition, 
print,  cut,  or  engraving,  not  having  le- 
gally acquired  the  copy-right  thereof, 
and  shall  insert  or  impress  that  the 
same  hath  been  entered  according  to 
act  of  Congress,  or  words  purporting 
the  same,  every  person  so  offending 
shall  forfeit  and  pay  one  hundred  dol- 
lars ; one  moiety  thereof  to  the  person 
who  shall  sue  for  the  same,  and  the 
other  to  the  use  of  the  United  States, 
to  be  recovered  by  action  of  debt,  in 
any  court  of  record  having  cognizance 
thereof. 

21.  — 2.  The  issue.  If  any  person 
or  persons  shall  be  sued  or  prosecuted, 
for  any  matter,  act  or  thing  done  un- 
der or  by  virtue  of  this  act,  he  or  they 
may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence. 

22.  — 3.  The  costs.  In  all  recove- 
ries under  this  act,  either  for  damages, 
forfeitures,  or  penalties,  full  costs  shall 
be  allowed  thereon,  any  thing  in  any 
former  act  to  the  contrary  notwith- 
standing. 

23.  — 1.  The  limitation  of  actions  is 
regulated  as  follows.  No  action  or 
prosecution  shall  be  maintained  in  any 
ease  of  forfeiture  or  penalty  under  this 
act,  unless  the  same  shall  have  been 
commenced  within  two  years  after  the 
cause  of  action  shall  have  arisen. 

24.  — § 9.  Former  grants.  All  and 
several  the  provisions  of  this  act,  in- 
tended for  the  protection  and  security 
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I of  copy-rights,  and  providing  remedies, 
penalties,  and  forfeitures  in  case  of  vio- 
lation thereof,  shall  be  held  and  con- 
strued to  extend  to  the  benefit  of  the 
legal  proprietor  or  proprietors  of  each 
and  every  copy-right  heretofore  ob- 
tained, according  to  law,  during  the 
term  thereof,  in  the  same  manner  us  if 
such  copy-right  had  been  entered  and 
secured  according  to  the  directions  of 
this  act.  And  by  the  10th  section  it 
is  provided  that  this  act  shall  not  ex- 
tend to  any  copy-right  heretofore  sc- 
oured, the  term  of  which  has  already 
expired. 

25. — Copy-rights  are  secured  in 
most  countries  of  Europe. 

In  «G rent  Britain,  an  author  has  n 
copy-right  in  his  work  absolutely  for 
twenty-eight  years,  and  if  he  be  living 
at  the  end  of  that  period,  for  the  resi- 
due of  his  life. 

In  France,  the  copy-right  of  an  au- 
thor extends  to  twenty  years  after  his 
death. 

In  most,  if  not  in  nil  the  German 
states,  it  is  perpetual ; it  extends  only 
over  the  state  in  which  it  is  granted. 

In  Russia,  the  right  of  an  author  or 
translator  continues  during  his  life,  and 
his  heirs  enjoy  the  privilege  twenty- 
five  years  afterwards.  No  manuscript 
or  printed  work  of  an  author  can  be 
sold  for  his  debts.  2 Amer.  Jur.  203,  4. 

Vide,  generally,  2 Am.  Jur.  248  ; 10 
Am.  Jur.  62 ; 1 Law  Intel).  00 ; and 
the  articles  Literary  property ; Manu- 
script. 

COPYHOLD,  estate  in  the  English 
law.  A copyhold  estate  is  a parcel  of 
a manor,  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor, 
by  a grant  from  the  lord,  and  admit- 
tance of  the  tenant,  entered  on  the  rolls, 
of  the  manor  court.  Cruise,  Dig.  t.  10, 
c.  1,  s.  3.  Vide  Ch.  Pr.  Index,  h.  t. 

CORAM.  In  the  presence  of;  be- 
fore. Coram  nofjis , before  us ; coram 
voids , before  you ; coram  non  judice , 
is  said  of  those  acts  of  a court  over 
which  it  has  no  jurisdiction,  either  over 
the  person,  the  cause,  or  the  process, 
1 Con.  40 ; not  before  the  proper  judge 
before  an  improper  tribunal.  Those 
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nets  have  no  validity.  Where  a thing 
i«  required  to  be  done  before  n particu- 
lar person,  it  would  not  be  considered 
ns  done  before  him,  if  he  were  asleep 
or  non  compos.  Vide  Dig.  4,  8,  *27, 
5;  Dane’s  Al>.  Index,  h.  t.;  5 Harr. 
& John.  4*2 ; 8 Crunch,  9 ; Paine’s 

n.  or*. 

CORD,  measures.  A cord  of  wood 
must,  when  the  wood  is  piled  close, 
measure  eight  feet  by  four,  and  the 
wood  must  l>c  four  feet  long.  There 
are  various  local  regulations  in  our 
principal  cities  ns  to  the  manner  in 
which  wood  shall  be  measured  and 
sold. 

CORN.  In  its  most  comprehensive 
sense,  this  term  signifies  every  sort  of 
grain,  ns  well  ns  pens  and  beans;  this 
is  its  meaning  in  the  memorandum 
usually  contained  in  policies  of  in- 
surance. But  it  docs  not  include  rice. 
Park.  Ins.  1 1*2  ; Marsh.  Ins.  223,  note ; 
Stev.  on  Av.  part  4,  art.  2;  Ben.  on 
Av.  eh.  10: 1 Marsh,  Ins.  223 ; Park  on 
Ins.  112;  Wesk.  Ins.  145.  Vide  Com. 
Dig.  Biens,  G 1 . 

COR  NAGE.  The  name  of  a species 
of  100111*0  in  England.  The  tenant  by 
cornagc  was  bound  to  blow*  a horn  for 
the  sake  of  alarming  the  country  on 
the  approach  of  an  enemy.  Bac.  Ah. 
Tenure,  N. 

CO  ROD  V,  incorporeal  heredita- 
ments, is  an  allowance  of  meat,  drink, 
money,  clothing,  lodging,  and  such 
like  necessaries  for  sustenance.  1 Bl. 
Com.  282  ; 1 Ch.  Pr.  226. 

CORONER,  an  officer  w hose  prin- 
cipal duty  it  is  to  hold  an  inquisition, 
with  the  assistance  of  a jury,  over  the 
body  of  any  person  who  may  have 
come  to  a violent  death,  or  who  has 
died  in  prison.  It  is  his  duty  also  in 
case  of  the  death  of  the  sheriff,  or  w hen 
a vacancy  happens  in  that  office,  to 
serve  nil  the  writs  and  process  w hich 
the  sheriff  is  usually  hound  to  serve. 
Vide  Bac.  Ab.  h.  1. ; G Vin.  Ah.  242 ; 

3 Com.  Dig.  242 ; 5 Com.  Dig.  212 ; 
and  the  article  Death. 

2. — The  duties  of  the  coroner  arc  of 
th«'  greatest  consequence  to  society,  1 
both  for  the  purpose  of  bringing  to  ( 


| punishment  murderers  and  oilier  of- 
fenders against  the  lives  of  the  citizens, 
and  of protecting  innocent  persons  from 
criminal  accusations.  Ilis  office,  it  is 
to  be  regretted,  is  regarded  with  too 
much  indifference.  This  officer  should 
be  properly  acquainted  with  the  medi- 
cal and  legal  knowledge  so  absolutely 
indispensable  in  the  faithful  discharge 
of  his  office.  It  not  unfrequently  Imp- 
, pens  that  the  public  mind  is  deeply 
impressed  with  the  guilt  of  the  accused, 
and  when  probably  he  is  guilty,  and 
, yet  the  imperfections  of  the  early  ex- 
aminations leave  no  alternative  to  the 
jury  but  to  acquit.  It  is  proper  in 
most  cases  to  procure  the  examination 
to  lie  made  by  a physician,  and  in 
some  eases,  it  is  his  duty.  4 Car.  & 
P.  571. 

CORPORAL,  an  epithet  for  any 
thing  belonging  to  the  body,  ns,  cor- 
poral punishment,  for  punishment  in- 
flicted on  the  person  of*  the  criminal ; 
corporal  oath,  which  is  an  oath  by  the 
mrty  w ho  takes  it  being  obliged  to  lay 
lis  hand  on  the  Bible. 

ConroRAL  touch.  It  was  once  de- 
cided that  before  a seller  of  personal 
property  could  be  said  to  have  stopped 
it  in  transitu,  sons  to  regain  the  posses- 
sion of  it,  it  was  necessary  that  it 
should  come  to  his  corporal  touch.  3 
T.  R.  4GG ; 5 East,  184.  But  the  con- 
trary is  now  settled.  These  words 
were  used  merely  as  a figurative  ex- 
pression. 3 T.  it.  4G4;  5 East,  184. 

CORPORATION.  An  aggregate 
corporation  is  an  intellectual  body, 
created  by  law,  composed  of  individuals 
united  under  a common  name,  the 
members  of  which  succeed  each  other, 
so  that  the  body  continues  the  same, 
notwithstanding  the  changes  of  the  in- 
dividuals who  compose  it,  and  which 
for  certain  purposes  is  considered  as  a 
natural  person.  Browne’s  Civ.  Law, 
99;  Civ.  Code  of  Lo.  art.  418;  2 
Kent's  Com.  *215  ; Mr.  Kyd,  (Corpor. 
vol.  1 , p.  13,)  delines  a corporation 
as  follows  : “ A corporation,  or  body 
politic,  or  body  incorporate,  is  a col- 
lection of  many  individuals  united  in 
one  body,  under  a special  denomination, 
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having  perpetual  succession  under  an 
artificial  limn,  ami  vested  by  the  policy 
of  the  law,  with  a capacity  of  acting 
in  several  respects  as  an  individual, 
particularly  of  taking  and  granting  pro- 
perty, contracting  obligations  and  of 
suing  and  being  sued;  of  enjoying 
privileges  and  immunities  in  common, 
and  of  exercising  a variety  of  political 
rights,  more  or  less  extensive,  according 
to  the  design  of  its  institution,  or  the 
powers  conferred  upon  it,  cither  at  the 
time  of  its  creation,  or  at  any  subse- 
quent period  of  its  existence.”  In  the 
case  of  Dartmouth  College  against 
Woodward,  4 Wheat.  Rep.  020,  Chief 
Justice  Marshall  describes  a corpora- 
tion to  l>c  44  an  artificial  being,  invisible, 
intangible  and  existing  only  in  con- 
templation of  law.  Being  the  mere 
creature  of  law,”  continues  the  judge, 
“ it  possesses  only  those  properties 
which  the  charier  of  its  creation  con- 
fers upon  it,  either  expressly  or  as  in- 
cidental to  its  very  existence.  These 
arc  such  us  are  supposed  best  calculated 
to  cflect  the  object  for  which  it  was 
created.  Among  the  most  important 
are  immortality,  and  if  the  expression 
may  be  allowed,  individuality;  proper- 
ties by  which  a perpetual  succession  of 
many  persons  arc  considered  as  the 
same,  and  may  act  as  the  single  indivi- 
dual. They  enable  a corporation  to 
manage  its  own  affairs,  and  to  hold 
property  without  the  perplexing  intri- 
cacies, the  hazardous  and  endless  ne- 
cessity of  perpetual  conveyance  for  the 
purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose 
of 'clothing  bodies  of  men,  in  succes- 
sion, with  these  qualities  and  capacities, 
that  corporations  were  invented,  and 
arc  in  use.”  See  2 111.  Com.  37. 

2.  — The  words  corporation  and  in- 
corporation arc  frequently  confounded, 
particularly  in  the  old  books.  The 
distinction  between  them  is,  however, 
obvious ; the  one  is  a political  insti- 
tution, the  other  the  act  by  which  that 
institution  is  created. 

3.  — Corporations  are  divided  into 
public  and  private. 

4.  — Public  corporations  which  are 


also  called  political,  and  sometimes 
municipal  corporations,  are  those  which 
have  for  their  object  the  government 
of  a portion  of  the  state.  Civil  Code 
of  Lo.  art.  420 ; and  although  in  such 
ease  it  involves  some  private  interests, 
yet,  ns  it  is  endowed  with  a |>ortion  of 
political  power,  the  term  public  has 
been  deemed  appropriate. 

5. — Another  class  of  public  corpo- 
rations are  those  which  are  founded 
for  public  (though  not  for  political  or 
municipal  purposes),  and  the  whole  in- 
terest in  which  belongs  to  the  govern- 
ment. The  Bank  of  Philadelphia,  for 
example,  if  the  whole  stock  belonged 
exclusively  to  the  government,  would 
be  a public  corporation ; but  inasmuch 
as  there  are  other  owners  of  the  stock, 
it  is  a private  corporation.  Domat’s 
Civil  Law,  452;  4 Wheat.  R.  608;  9 
Wheat.  U.  907  ; 3 M‘Cord’s  R.  377  ; 
1 Hawk’s  R.  36 ; 2 Kent’s  Com.  222. 

0. — Nations  or  states,  are  denomi- 
nated by  publicists,  bodies  politic,  and 
arc  said  to  have  their  affairs  and  in- 
terests, and  to  deliberate  and  resolve, 
in  common.  They  thus  become  as 
moral  persons,  having  an  understand- 
ing and  will  peculiar  to  themselves, 
and  are  susceptible  of  obligations  and 
laws.  Vattel,  49.  In  this  extensive 
sense  the  United  States  may  be  termed 
a corporation ; and  so  may  each  state 
singly.  Per  Iredell,  J.  3 Dali.  447. 

7. — Private  corporations.  In  the 
popular  meaning  of  the  term,  nearly 
every  corporation  is  public,  inasmuch 
as  they  are  created  for  the  public 
benefit ; but  if  the  whole  interest  does 
not  belong  to  the  government,  or  if  the 
corporation  is  not  created  for  the  ad- 
ministration of  political  or  municipal 
power,  the  corporation  is  private.  A 
bank  for  instance  may  be  created  by 
the  government  for  its  own  uses ; but 
if  the  stock  is  owned  by  private  per- 
sons, it  is  a private  corjioration,  al- 
though it  is  created  by  the  government, 
and  its  operations  partake  of  a private 
nature.  9 Wheat.  R.  907.  The  rule.* 
is  the  same  in  the  ease  of  canal,  bridge, 
turnpike,  insurance  companies,  and  the 
like.  Charitable  or  literary  eorpo- 


COR 


COR 


348 


rations,  founded  by  private  benefaction, 
nre  in  point  of  law  private  corporations, 
though  dedicated  to  public  charity,  or 
for  the  general  promotion  of  learning. 
Ang.  «S:,  Ames  on  Corp.  22. 

8. — Private  corporations  arc  divided 
into  ecclesiastical  and  lay. 

1). — Ecclesiastical  corporation®,  in 
the  United  States,  nre  commonly  called 
religious  corporations;  they  are  created 
to  enable  religious  societies  to  manage 
with  more  facility  and  advantage,  the 
temporalities  belonging  to  the  church 
or  congregation. 

10.  — Lay  corporations  nre  divided 
into  civil  and  eleemosynary.  Civil 
corporations  arc  created  for  an  infinite 
variety  of  temporal  purposes,  such  as 
a Hording  facilities  for  obtaining  loans 
of  money  ; the  making  of  canals,  turn- 
pike  roads,  and  the  like.  And  also 
such  as  are  established  for  tlie  ad- 
vancement of  learning.  1 HI.  Com. 
471. 

1 1 .  — Eleemosynary  corporations  arc 
such  as  nre  instituted  upon  a principle 
of  charity;  their  object  being  the  per- 
petual distribution  of  the  bounty  of  the 
founder  of  them,  to  such  persons  as  he 
lias  directed.  Of  this  kind  are  hos- 
pitals for  the  relief  of  the  impotent, 
indigent  and  sick,  or  deaf  and  dumb. 
1 Kvd  on  Corp.  20  ; 4 Conn.  R.  272 ; 
Angell  A.  on  Corp.  20. 

12.  — Corporations  considered  in  an- 
other point  of  view,  arc  either  sole  or 
aggregate. 

13.  — A sole  corporation,  as  its  name 
implies,  consists  of  only  one  person,  to 
whom  and  bis  successors  belongs  that 
legal  perpetuity,  the  enjoyment  of  which 
is  denied  to  nil  natural  persons.  1 
Black.  Com.  401).  Those  corporations 
nre  not  common  in  tlie  United  States. 
In  those  states,  however,  where  the  re- 
ligious establishment  of  the  church  of 
England  was  adopted,  when  they  were 
colonies,  together  with  the  common 
law  on  that  subject,  the  minister  of  the 
parish  was  seised  of  the  freehold,  as 
persona  ecclesin?,  in  the  same  manner 
as  iii  England  ; and  the  right  of  his 
successors  to  the  freehold  being  thus 
established  was  not  destroyed  by  the 


nbolition  of  the  regal  government,  nor 
cun  it  be  divested  even  by  an  act  of 
the  state  legislature.  1)  Cranch,  328. 

14.  — A sole  corporation  cannot  take 
personal  property  in  succession ; its 
corporate  capacity  of  taking  property 
is  confined  altogether  to  real  estate, 
t)  Cranch,  48. 

15.  — An  aggregate  corporation  con- 
sists  of  several  persons,  who  nre  united 
in  one  society,  which  is  continued  by  a 
succession  of  members.  Of  this  kind 
nre  the  mayor  or  commonalty  of  a 
city;  the  heads  and  fellows  of  a college; 
the  incmlx'rs  of  trading  companies, 
and  the  like.  1 Kvd  on  Corp.  70 ; 2 
Kent's  Com.  221  ; Ang.  & A.  on  Com. 
20. 

CORPORATOR.  One  who  is  a 
mcinlxjr  of  a cor|>orntion. 

2.  — In  general  a corporator  is  en- 
titled to  enjoy  all  the  benefits  and 
rights  which  liclong  to  any  other 
member  of  the  corporation  as  such. 
Hut  in  some  corporations,  where  the 
rights  are  of  a |>ecuniary  nature,  each 
corporator  is  entitled  to  those  rights  in 
proportion  to  his  interest ; he  will 
therefore  be  entitled  to  vote  only  in 
proportion  to  the  amount  of  his  stock, 
and  be  entitled  to  dividends  in  the  same 
proportion. 

3.  — A corporator  is  not  in  general 
liable  personally  for  any  act  of  the 
corporation,  unless  he  has  been  made 
so  hv  the  charter  creating  the  corpo- 
ration. 

CORPOREAL  PROPERTY,  civil 
law , is  that  which  consists  of  such 
subjects  ns  are  palpable  to  sense.  In 
the  common  law  tlie  term  to  signify 
the  same  thing  is  property  in  pos . 
session . It  ditfers  from  incorporeal 
property  (q.  v.),  which  consists  of 
choscs  in  action  and  easements,  as  a 
right  of  way,  and  the  like. 

(X)RPSE  is  tlie  dead  body  (q.  v.)  of 
a human  being.  Russ.  & Ry.  366,  n.; 

2 T.  R.  733;  1 Leach,  497  ; 16  Eng. 
Coin.  L.  Rep.  413;  8 Pick.  370;  Dig. 
47,  12,  3,  7 ; lb.  11,  7,  38;  Code,  3, 
14,  1. 

2. — As  a corpse  is  considered  as 
nullius  bonis , or  the  property  of  no 
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one,  it  follows  that  stealing  it  is  not,  at 
common  law,  n larceny.  3 Inst.  303. 

CORPUS,  a Latin  word  which  sig- 
nifies the  body;  as,  corpus  delicti,  the 
body  of  the  offence,  the  essence  of  the 
crime;  corpus  juris  canon  is , the  l>ody 
of  the  canon  law ; wrpus  juris  civ i/ is, 
the  body  of  the  civil  law. 

Corpus  juris  civilis.  The  body 
of  the  civil  law.  This  is  the  name 
given  to  a collection  of  the  civil  law, 
consisting  of  Justinian’s  Institutes,  the 
Pandects  or  Digest,  the  Code,  und  the 
Novels. 

Corpus  cum  causa,  practice . The 
writ  of  habeas  corpus  cum  causa  (q.  v.) 
is  a writ  commanding  the  person  to 
whom  it  is  directed  to  have  the  body , 
together  with  the  cause  for  which  he  is 
committed,  before  the  court  or  judge 
issuing  the  same. 

Corpus  delicti.  The  body  of  the 
offence ; the  essence  of  the  crime.  The 
body  of  the  person  murdered  is  the 
corpus  delicti  in  cases  of  murder. 

2. — It  is  a general  rule  not  to  con- 
vict unless  the  corpus  delicti  can  be 
established,  that  is  until  the  dead  body 
has  been  found.  Best  on  Pres.  § 201  ; 
1 Stark.  Ev.  675.  See  G (J.  & P. 
176;  2 Hale,  P.  C.  290.  Instances 
have  occurred  of  a person  being  con- 
victed of  having  killed  another,  who, 
after  the  supposed  criminal  has  been 
put  to  death  for  the  supposed  offence, 
has  made  his  appearance  alive.  The 
wisdom  of  the  rule  is  apparent ; but  it 
has  been  questioned  whether,  in  ex- 
treme cases,  it  may  not  be  competent 
to  prove  the  basis  of  the  corpus  delicti 
by  presumptive  evidence.  3 Bonth. 
Jud.  Ev.  234;  Wills  on  Circum.  Ev. 
105  ; Best  on  Pres.  § 204.  See  Death . 

Corpus  juris  canonici.  The  body 
of  the  canon  law.  A compilation  of 
the  canon  law  bears  this  name.  See 
Lair,  cation. 

CORRECTION,  punishment. — 
Chastisement  by  one  having  authority, 
of  a person  who  has  committed  some 
oflence,  for  the  purpose  of  bringing 
him  to  legal  subjection. 

2. — It  is  chiefly  exercised  in  a pa- 
rental manner,  by  parents,  or  those 


who  are  placed  in  loco  parentis.  A 
parent  may  therefore  justify  the  cor- 
rection of  the  child  either  corjxirally 
or  by  confinement ; and  a school-mas- 
ter, under  whose  care  and  instruction 
a parent  has  placed  his  child,  may 
equally  justify  similar  correction;  but 
the  correction  in  both  eases  must  be 
moderate,  and  in  a proper  manner. 
Com.  Dig.  Pleader,  3 M 19;  Hawk, 
c.  00,  s.  23,  and  c.  62,  s.  2.— c.  29, 
s.  5. 

3.  — The  master  of  an  apprentice, 
for  disobedience,  may,  himself,  correct 
him  moderately;  1 Barn.  & Crcs.  409  ; 
Cro.  Car.  179;  2 Show.  289;  10 
Mart.  Lo.  R.  38;  but  he  cannot  dele- 
gate the  authority  to  another.  9 Co. 
90. 

4.  — A master  has  no  right  to  cor- 
rect his  servants  who  axe  not  appren- 
tices. 

5.  — Soldiers  are  liable  to  moderate 
correction  from  their  superiors ; for  the 
sake  of  maintaining  their  discipline  on 
board  of  the  navy,  the  captain  of  a 
vessel,  either  belonging  to  the  United 
States,  or  to  private  individuals,  for 
disobedience  or  disorderly  conduct, 
may  inflict  moderate  correction  on  a 
sailor.  Abbott  on  Shipp.  160;  1 Ch. 
Pr.  73;  14  John.  R.  119;  15  Mass. 
305;  1 Bay,  3;  Bee,  101;  1 Pet. 
Adm.  Dec.  108;  Molloy,  209;  1 
1 Ware’s  R.  83. 

0. — Any  excess  of  correction  by  the 
parent,  master,  officer,  or  captain,  may 
render  the  party  guilty  of  an  assault 
and  battery,  and  liable  to  all  its  conse- 
quences. In  some  prisons,  the  keepers 
have  the  right  to  correct  the  prisoners. 

CORRELATIVE.  This  term  is 
used  to  designate  those  things,  one  of 
which  cannot  exist  without  another ; 
for  example,  father  and  child ; moun- 
tain and  valley,  &c.  Law,  obligation, 
right,  and  duty,  are,  therefore,  correla- 
tive to  each  other. 

CORRESPONDENCE.  The  let- 
ters  written  by  one  to  another,  and  the 
answers,  make  what  is  called  the  cor- 
respondence of  the  parties. 

2. — In  general,  the  correspondence 
of  the  parties  contains  the  best  evi- 
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donee  of  the  facts  to  which  it  relates. 
See  Ectlrr,  contracts;  Proposal . 

CORRUPTION,  is  an  act  done  with 
nn  intent  to  give  some  advantage  in- 
consistent with  official  duty  and  the 
rights  of  others.  It  includes  bribery, 
but  is  more  comprehensive ; because 
im  act  may  be  corruptly  done,  though 
the  advantage  to  lie  derived  from  it  be 
not  offered  by  another.  Merl.  Rep. 
h.  t.  * 

2. — By  corruption,  sometimes,  is 
understood  something  against  law ; os, 
a contract  by  which  the  borrower 
agreed  to  pay  the  lender  usurious  inte- 
rest. It  is  said,  in  such  case,  that  it 
was  corruptly  agreed,  &e. 

Corruption  of  moon,  English 
crim.  law , is  the  incapacity  to  inherit, 
or  pass  an  inheritance,  in  consequence 
ol  an  attainder  to  which  the  party  has 
been  subject. 

2* — YVhen  this  consequence  flows 
from  an  attainder,  the  party  is  stripped 
of  all  honours  and  dignities  lie  pos- 
sessed, and  becomes  ignoble. 

d. — The  constitution  of  the  United 
States,  Amcndm.  art.  3,  provides,  that  | 
“ no  person  shall  be  held  to  answer  lor 
a capital,  or  otherwise  inlamous  crime,  j 
unless  on  a presentment  or  indictment  ] 
of  a grand  jury,  except  in  cases  arising 
in  the  land  or  naval  Ibrces,  or  in  the 
militia,  when  in  actual  service  in  time 
of  war  or  public  danger;”  and  by  art. 
3,  s.  3,  n.  2,  it  is  declared  that  “ no  , 
attainder  ol  treason  shall  work  corrup- 
tion of  blood,  or  forfeiture,  except  dur- 
ing the  life  of  the  person  attainted.” 
d. — The  constitution  of  Pennsylva- 
nia, art.  1),  s.  10,  directs  that  “no  at-  I 

tainder  shall  work  corruption  of  blood.”  i 
3 Cruise,  240,  378  to  381,  473;  1 
Cruise,  52;  1 Chit.  Cr.  Law,  740;  4 
131.  Com.  388. 

COUSNED,  ancient  Eng . law. 
This  was  a piece  of  accursed  bread, 
which  a person  accused  of  a crime  * 
swallowed  to  test  his  innocence.  It 
was  supDoscd  that,  if  he  was  guilty,  it 
would  choak  him. 

CORTES.  The  name  of  the  legis-  i 
lative  assemblies  of  Spain  and  Portu-  I 
gal. 


COSEN. YGE,  torts.  Deceit,  fraud: 
that  kind  of  circumvention  and  wrong, 
which  has  no  other  specific  name. 
Vide  Ayl.  Pand.  103;  Dane’s  Ab.  In- 
dex, h.  t. 

COSMOPOLITE.  A citizen  of  the 
world ; one  who  does  not  admit  himself 
ns  n member  of  any  nation.  Vide 
Citizen. 

COSTS,  practice,  the  expenses  of  a 
suit  or  action  which  may.  be  recovered 
I by  law  from  the  losing  party. 

2, — At  common  law,  neither  the 
1 plaintiff  nor  the  defendant  could  reco- 
ver costs  ro  nomine , but  in  all  actions 

| in  which  damages  were  recoverable, 
the  plaintiff,  in  effect,  recovered  his 
j costs  when  ho  obtained  a verdict,  for 
the  jury  always  computed  them  in  the 
damages.  YVhen  the  defendant  ob- 
tained a verdict,  or  the  plaintiff  liecnmo 
: non-suit,  the  former  was  wholly  with- 
! out  remedy  for  any  expenses  lie  had 
incurred;  it  is  true,  the  plaintiff  was 
amerced  pro  falsa  clamorc  suo , hut  tin? 
amercement  was  given  to  the  king. 
Hull,  on  Costs,  2 ; 2 Arch.  Pr.  281. 

3.  — This  defect  was  afterwards  cor- 
1‘ected  by  the  statute  of  Gloucester,  0 
Ed.  l,c.  1,  by  which  it  is  enacted  that 

j “ the  demandant  in  assise  of  novel  dis- 
seisin, in  writs  of  mori  c V ancestor , co- 
situige,  aid  and  bcsail , shall  have  da- 
mages. And  the  demandant  shall  have 
the  costs  of  the  writ  purchased,  togc. 

I ther  with  damages,  and  this  act  shall 
hold  place  in  all  cases  where  the  party 
recovers  damages,  and  every  person 
shall  render  damages  where  land  is 
recovered  against  him  upon  his  own 
intrusion,  or  his  own  act.” 

4* — This  statute  has  been  adopted, 
substantially,  in  all  the  United  States. 
Though  it  speaks  of  the  costs  of  the 
writ  only,  it  has,  by  construction,  been 
extended  to  the  costs  of  the  suit  gener- 
rally.  The  costs  which  are  recovered 
under  it  are  such  as  shall  lie  allowed 
by  the  master  or  prothonotary  upon 
taxation,  ami  not  those  expenses  which 
the  pluintift  may  have  incurred  for 
himscll,  or  the  extraordinary  fees  he 
may  have  paid  counsel,  or  for  the  loss 
ol  his  time.  2 Sell.  Pr.  429. 
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5. — Costs  are  single,  when  the  pnrtv 
receives  the  same  amount  he  has  ex- 
pended, to  lx;  ascertained  by  taxation  ; 
double,  vide  Double  costs  ; and  treble, 
vide  Treble  costs. 

Vide,  generally,  Ilullock  on  Costs; 
Saycr’s  Law  of  Costs;  Tidd’s  Pr.  c. 
40;  2 Sc;ll.  IV.  c.  19;  Archb.  Pr.  In- 
dex, h.  t. ; Bac.  Ab.  h.  t. ; Com.  Dig. 
h.  t. ; (3  Vin.  Ab.  321;  Grab.  Pr.  c. 
23 ; Chit.  Pr.  h.  t. ; 1 Salk.  207 ; 1 
Supp.  to  Ves.  Jr.  109;  Amor.  Dig.  h. 
t. ; Dane’s  Ab.  h.  t. ; Harr.  Dig.  n.  t. 
As  to  the  liability  of  executors  and  ad- 
ministrators for  costs,  1 Chit.  R.  628, 
note;  18  E.  C.  L.  R.  185;  2 Bay’s  R. 
160,  399;  1 Wash.  R.  138;  2*  Hen. 
& Munf.  361,  309  ; l John.  R.  190  ; 8 
John.  R.  389 ; 2 John.  Ca.  209.  As 
to  costs  in  actions  qui  tarn,  sec  Esp. 
on  Pen.  Act.  154  to  165. 

COTTAGE,  estates , is  nearly  syno- 
nymous with  messuage  or  house ; it 
imports  a smaller  and  inferior  building. 
1 Thom.  Co.  Litt.  216. 

2. — By  the  grant  of  a cottage,  it  is 
said,  passes  a small  dwelling-house, 
which  has  no  land  belonging  to  it. 
Shop.  To.  94. 

COUCiJANT.  Lying  down.  Ani- 
mals arc  said  to  have  been  levant  and 
couchant,  when  they  have  been  upon 
another  person’s  land,  damage  feasant, 
one  night  at  least.  3 Bl.  Com.  9. 

COUNCIL,  legislation.  This  word 
signifies  an  assembly. 

2.  — It  was  used  among  the  Romans 
to  express  the  meeting  of  only  a part 
of  the  people,  and  that  the  most  re- 
spectable, in  opposition  to  the  assem- 
blies of  the  whole  people. 

3.  — It  is  now  usually  applied  to  the 
legislative  bodies  of  cities  and  boroughs. 

4.  — In  some  states,  ns  in  Massachu- 
setts, a body  of  men  called  the  council, 
are  elected,  whose  duties  are  to  advise 
the  governor  in  the  executive  part  of 
the  government.  Const,  of  Mass,  part 
2,  c.  2,  s.  3,  art.  1 and  2.  See  14 
Mass.  470;  3 Pick.  517 ; 4 Pick.  25; 
19  John.  R.  58.  In  England,  the 
king’s  council  are  the  king’s  judges  of 
his  courts  of  justice.  3 Inst.  125  ; 1 
BI.  Com.  229. 


COUNSEL.  Advice  given  to  ano- 
ther as  to  what  he  ought  to  do  or  not 
to  do. 

2. — To  counsel  another  to  do  an  un- 
lawful act,  is  to  become  accessary  to 
it,  if  it  Ik*  a felony,  or  principal,  if  it 
be  treason,  or  a misdemeanor.  By  the 
term  counsel  is  also  understood  coun- 
sellor at  law.  Vide  To  open ; Open- 
ing. 

Counsel,  an  officer  of  a court.  One 
who  undertakes  to  conduct  suits  and 
actions  in  court ; as,  the  defendant  has 
admitted  this  by  his  counsel.  The 
same  as  counsellor. 

Counsel,  practice , crim.  late.  In 
the  oath  of  the  grand  jurors,  there  is  a 
provision  requiring  them  to  keep  secret 
“ the  commonwealth’s  counsel,  their 
fellows,  and  their  own.”  In  this  sense, 
this  word  is  synonymous  with  know- 
ledge ; therefore,  all  the  knowledge  ac- 
quired by  grand  jurors  in  consequence 
of  their  office,  either  from  the  officers 
of  the  commonwealth,  from  their  fel- 
low-jurors, or  which  they  have  ob- 
tained in  any  manner,  in  relation  to 
cases  which  come  officially  before 
them,  must  be  kept  secret.  See  Grand 
Jury. 

COUNSELLOR,  government.  A 
counsellor  is  a member  of  a council. — 
In  some  of  the  states  the  executive 
power  is  vested  in  a governor,  or  a go- 
vernor and  lieutenant  governor,  and 
council.  The  members  of  such  coun- 
cil are  called  counsellors.  See  the 
names  of  the  several  states. 

Counsellor  at  law,  rffees,  is  an 
officer  in  the  supreme  court  of  the 
United  States,  and  in  some  other 
courts,  who  is  employed  by  a party  in 
a cause,  to  conduct  the  same  on  its  trial 
on  his  behalf.  He  differs  from  an  at- 
torney at  law  (q.  v.) 

2. — In  the  supreme  court  of  the 
United  States  the  two  degrees  of  attor- 
ney and  counsel  are  kept  separate,  and 
no  person  is  permitted  to  practise  both. 
It  is  the  duty  of  the  counsel  to  draff  or 
review  and  correct  the  special  plead- 
ings, to  manage  the  cause  on  trial, 
and,  during  the  whole  course  ot  the 
suit,  to  apply  established  principles  of 
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law  to  the  exigencies  of  the  case.  1 
Kent,  Com.  307. 

3.  — Generally  in  the  other  courts  of 
the  United  States,  ns  well  ns  in  the 
courts  of  Pennsylvania,  the  same  per- 
son performs  the  duty  of  counsellor 
and  attorney  at  law. 

4.  — In  giving  their  advice  to  their 
clients,  counsel  and  others, professional 
men  have  duties  to  perform  to  their 
clients,  to  the  public,  and  to  them- 
selves. In  such  cases  they  have 
thrown  upon  them  something  which 
they  owe  to  the  fair  administration  of 
justice,  as  well  as  to  the  private  inte- 
rests of  their  employers.  The  inte- 
rests propounded  for  them  ought  in 
their  own  apprehension  to  be  just,  or 
at  least  fairly  disputable ; and  when 
such  interests  are  propounded  they 
ought  not  to  be  pursued  ]>cr  fas  cl  nc- 
fas.  1 Ilagg.  It.  222. 

5.  — A counsellor  is  not  a hired  per- 
son, but  a mandatary  ; he  does  not 
render  his  services  for  a price,  but  an 
honorarium,  which  may  in  some  de- 
gree recompense  his  care,  is  his  re- 
ward. Doubtless  he  is  not  indifferent 
to  this  remuneration,  but  nobler  mo- 
tives influence  his  conduct.  Follow 
him  in  his  study  when  lie  examines  his 
cause,  and  in  court  on  the  trial ; see 
him  identify  himself  with  the  idea  of 
his  client,  and  observe,  the  excitement 
he  feels  on  his  account ; proud  when 
he  is  conqueror, discouraged,  sorrowful, 
if  vanquished  ; see  his  whole  soul  de- 
voted to  the  cause  he  has  undertake  n, 
and  which  he  believes  to  be  just,  then 
you  perceive  the  elevated  man,  enno- 
bled by  the  spirit  of  his  profession,  full 
of  sympathy  for  his  cause  and  his  eli- 
cnt.  He  may  receive  a reward  for  his 
services,  but  such  things  cannot  be  ! 
paid  for  with  money.  No  treasures 
can  purchase  sympathy  and  the  devot- 
edness of  a noble  mind  to  benefit  hu- 
manity ; these  things  are  given,  not 
sold.  See  Honorarium. 

COUNT i pleading.  This  word  de- 
rived from  the  French,  conic,  a nar-  i 
rative,  is  in  our  old  law  books  used 
synonymously  with  declaration;  but 
practice  has  introduced  the  following  | 


distinction:  when  the  plaintiff's  com- 
plaint embraces  only  a single  cause  of 
action,  and  he  makes  only  one  state- 
ment of  it,  that  statement  is  called,  in- 
differently, a declaration  or  count  ; 
though  the  former  is  the  more  usuul 
term. 

2.  — Hut  when  the  suit  embraces  two 
or  more  causes  of  action,  (each  of 
which  of  course  requires  a different 
statement ;)  or  when  the  plaintiff  makes 
two  or  more  different  statements  of  one 
and  the  same  cause  of  action,  each  se- 
veral statement  is  called  a count,  and 
all  of  them,  collectively,  constitute  the 
declaration. 

3.  — In  all  cases,  however,  in  which 
there  arc  two  or  more  counts,  whether 
there  is  actually  but  one  cause  of  ac- 
tion or  several,  each  count  purports, 
upon  the  face  of  it,  to  disclose  a 
distinct  right  of  action,  unconnected 
with  that  stated  in  any  of  the  other 
counts. 

4.  — One  object  proposed,  in  insert- 
ing two  or  more  counts  in  one  declara- 
tion, wlu'ii  there  is  in  fact  hut  one 
cause  of  action,  is,  in  some  cases,  to 
guard  against  the  danger  of  an  insuffi- 
cient statement  of  the  cause,  where  a 
a doubt  exists  as  to  the  legal  sufficien- 
cy of  one  or  another  of  two  different 
modes  of  declaring;  but  the  more  usu- 
al end  proposed  in  inserting  more  than 

1 one  count  in  such  case,  is  to  accommo- 
date the  statement  to  Uie  cause,  as  far 
as  may  be,  to  the  possible  state  of  the 
proof  to  lx?  exhibited  on  trial ; or  to 
: guard,  if  possible,  against  the  hazard 
of  the  proof’s  varying  materially  from 
I the  statement  of  the  cause  of  action : so 
I that  if  one  or  more  of  several  counts 
be  not  adapted  to  the  evidence,  sonic 
other  of  them  may  be  so.  Gould  on 
PI.  c.  4,  s.  2,  3,4;  Steph.  PI.  279; 
Doct.  PI.  178;  3 Com.  Dig.  291; 
Dane’s  Ab.  Index,  h.  t.  In  real  ac- 
tions, the  declaration  is  most  usually 
called  a count.  Steph.  PI.  30.  See 
Common  count ; Money  count. 

COl  NTER,  Eng.  law,  the  name  of 
an  ancient  prison  in  the  city  of  Lon- 
don, which  has  now  been  demolished. 
COUNTER  SECURITY,  is  secur- 
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ity  given  to  one  who  lias  become  secu-  | 
rity  for  another,  the  condition  of  which 
is  that  if  the  one  who  first  became 
surety  shall  lie  damnified,  the  one  who 
gives  the  counter  security  will  indem- 
nify him. 

TO  COUNTERFEIT,  criminal 
lau\  To  make  something  false,  in  the 
semblance  of  that  which  is  true  ; it  al- 
ways implies  a fraudulent  intent.  Vide 
Vin.  Ab.  h.  t. ; Forgery. 

COUNTERMAND.  This  worp 
signifies  a change  of  orders  which 
had  been  given. 

2.  — It  limy  be  express  or  implied. 
Express  when  contrary  orders  are  giv- 
en and  a revocation  of  the  former  order 
is  made.  Implied,  \s  hen  a new  order 
is  given  which  is  inconsistent  with  the 
former  order : ns  if  a man  should  order 
a merchant  to  ship  him  in  a particular 
vessel  certain  goods  which  belonged  to 
him,  and  then,  before  the  goods  were 
shipped,  he  directed  him  to  ship  them 
in  another  vessel ; this  would  be  a 
countermand  of  the  first  order. 

3.  — While  the  first  command  is  un- 
rccnllcd,  the  person  who  gave  it  would 
be  liable  to  all  the  consequences  in 
ease  he  should  be  obeyed ; but  if,  for 
example,  a man  should  command  ano- 
ther to  commit  a crime,  and,  before  its 
perpetration,  he  should  repent  and 
countermand  it,  he  would  not  be  liable 
for  tlie  consequences  if  the  crime  should 
afterwards  be  committed. 

4.  — When  a command  or  order  has 
been  given,  and  property  delivered,  by 
which  a right  vests  in  a third  person, 
the  party  giving  the  order  cannot  coun- 
termand it ; for  example,  if  a debtor 
should  deliver  to  A a sum  of  money  to 
be  paid  to  B,  his  creditor,  B has  a vest- 
ed right  in  the  money,  and  unless  he 
abaudon  that  right,  and  refuse  to  take 
the  money,  the  debtor  cannot  recover 
it  from  A.  1 Roll.  Ab.  3*2,  pi.  13; 
Yelv.  104  ; Sty.  290.  See  3 Co.  26 
b.;  2 Vent.  298;  10  Mod.  432  ; Vin. 
Ab.  Countermand,  A.  1 ; Vin.  Ab. 
Bailment,  D.  ; 9 East,  49 ; Roll.  Ab. 
000 ; Bac.  Ab.  Bailment,  D. ; Com. 
Dig.  Attorney,  B 9,  c.  8 ; Dane’s  Ab. 
h.  t. ; and  Command. 

Vol.  i.— 45 


COUNTERPART,  contract.  For- 
merly each  party  to  an  indenture  exe- 
cuted a separate  deed ; that  part  which 
was  executed  by  the  grantor  was  called 
the  original,  and  the  rest  the  counter- 
parts. It  is  now  usual  for  all  the  par- 
ties to  execute  every  part,  nnd  this 
makes  them  all  originals.  2 Bl.  Com.  290. 

2. — In  granting  lots  subject  to  a 
ground-rent  reserved  to  the  grantor, 
both  parties  execute  the  deeds,  of  which 
there  arc  two  copies,  although  both  are 
original,  one  of  them  is  sometimes  call- 
ed the  counterpart.  Vide  12  Vin.  Ab. 
104  ; Dane’s  Ab.  Index,  h.  t. ; 7 Com. 
Dig.  443  ; Mcrl.  Report,  mots  Double 
Ecrit. 

COUNTERPLEA, pleading.  When 
a tenant  in  any  real  action,  tenant  by 
the  curtesy,  or  tenant  in  dower,  in  his 
answer  and  plea,  vouches  any  one  to 
warrant  his  title,  or  prays  in  aid  of  an- 
other who  has  a larger  estate,  as  of 
he  remainder-man  or  reversioner;  or 
when  a stranger  to  the  action  comes 
and  prays  to  be  received  to  save  his 
estate ; then  that  which  the  defendant 
alleges  against  it,  why  it  should  not  be 
admitted,  is  called  a counterpica.  T. 
dc  In  Ley ; Doct.  Placit.  300 ; Com. 
Dig.  h.  t.  ; Dane’s  Ab.  Index,  h.  t. 

COUNTERS,  Eng.  law.  Former- 
ly there  were  in  London  two  prisons 
belonging  to  the  sheri tf’s  courts,  which 
bore  this  name.  They  are  now  demo- 
lished. 4 Inst.  248. 

COUNTERSIGN.  To  countersign 
is  to  oppose  one’s  signature  to  some  in- 
strument already  signed  by  some  other 
person  or  officer,  in  order  to  secure  its 
character  of  a genuine  paper ; as,  a 
bank  note  is  signed  by  the  president, 
and  countersigned  by  the  cashier. 

COUNTRY,  patria.  By  country  is 
meant  the  state  of  which  one  is  a member. 

2. — Every  man’s  country  is  in  gen- 
eral the  state  in  which  he  happens  to 
have  bee  n born,  though  there  are  some 
exceptions.  Sec  Domicil ; Inhabit- 
ant. But  as  a man  has  a right  to  ex- 
patriate himself,  that  is  his  country  to 
which  he  has  gone  nnd  acquired  there, 
by  means  of  naturalization,  the  right  of 
citizenship.  See  Allegiance  ; Citizen; 
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Expatriation.  In  another  sense,  coun- 
try is  the  same  ns  pais.  (q.  v.) 

COUNTY.  A district  into  which  a 
state  is  divided. 

2.  — The  United  States  arc  generally 
divided  into  counties;  counties  are  di- 
vided into  townships  or  towns. 

3.  — In  some  states,  as  Illinois,  1 
Brecse,  R.  115,  a county  is  considered 
as  a cori>orntion ; in  others  it  is  only  a 
quasi  corporation;  10  Mass.  R.  87; 
2 Mass.  R.  544  ; 7 Mass.  R.  461 ; 1 
Grecnl.  R.  125 ; 3 Green!.  R.  131 ; 9 
Greenl.  R.  88 ; 8 John.  R.  385  ; 8 
Munf.  R.  102.  Frequent  difficulties 
arise  on  the  division  of  a county.  On 
tins  subject,  sec  16  Mass.  R.  86 ; 6 J. 
J.  Marsh.  147;  4 Ilalst.  R.  357;  5 
Watts,  R.  87;  1 Co  wen,  R.  550;  0 
Cowon,  R.  042  ; 9 Cowon,  R.  040  ; 4 
Yeates,  R.  399;  10  Mass.  Rep.  290; 

1 1 Mass.  Rep.  339. 

CorNTY  commissioners,  are  certain 
officers  generally  entrusted  with  the 
superintendence  of  the  collection  of  the 
county  tuxes,  and  the  disbursements 
made  for  the  county.  They  are  admi- 
nistrative officers  invested  by  the  local 
laws  with  various  powers. 

COUPONS  are  those  parts  of  a com- 
mercial instrument  which  arc  to  bcc/rt, 
and  which  are  evidence  of  something 
connected  with  the  contract  mentioned 
in  the  instrument.  They  are  general- 
ly attached  to  certificates  of  loan, 
where  the  interest  is  payable  at  parti- 
cular periods,  and,  when  the  interest  is 
paid,  they  are  cut  off  and  delivered  to 
the  payor. 

COURRIER.  One  who  is  sent  on 
some  public  occasion  as  an  express  to 
ben  r dispatches,  letters,  and  other  papers. 

2. — Courriers  sent  by  an  ambas- 
sador or  other  public  minister,  are 
protected  from  arrest  or  molestation. 
Vattel,  liv.  4,  c.  9,  § 123. 

COURSE.  The  direction  in  which 
a line  runs  in  surveying. 

2. — When  there  are  no  monuments, 
(q.  v.)  the  land  must  be  bounded  by 
the  courses  and  distances  mentioned  in 
the  patent  or  deed.  4 Wheat.  444  ; 3 1 
Pet.  96  ; 3 Murph.  82;  2 Hnr.  dc  John.  | 
267  ; 5 liar.  & John.  254 ; when  the  I 


lines  are  actually  marked,  they  must 
be  adhered  to,  though  they  vury 
from  the  course  mentioned  in  tlio 
deeds.  2 Overt.  304;  7 Wheat.  7. 
Sec  3 Call,  239 ; 7 Monr.  333.  Vide 
Boundary;  Line. 

COURT,  practice,  a court  is  an  in- 
corporeal political  being,  which  requires 
for  its  existence,  the  presence  of  the 
judges,  or  a competent  number  of  them, 
and  a clerk  or  prothonotary,  at  the 
time  during  which,  and  at  the  place 
where  it  is  by  law  authorised  to  be 
held ; and  the  jierformnnce  of  some 
public  act,  indicative  of  a design  to 
perform  the  functions  of  a court. 

2.  — In  another  sense,  the  judges, 
clerk,  or  prothonotary,  counsellors  and 
ministerial  officers,  arc  said  to  consti- 
tute the  court. 

3.  — According  to  Lord  Coke,  a court 
is  a place  where  justice  is  judicially 
administered.  Co.  Litt.  58,  a. 

4.  — The  judges  alone,  are  also  called 
the  court.  Vide  0 Vin.  Ab.  484; 
Wheat.  Dig.  127 ; Merl.  Rep.  h.  t. ; 3 
Com.  Dig.  300 ; 8 Id.  386 ; Dane’s 
Ab.  Index,  h.  t. 

5.  — Courts  are  of  various  kinds; 
when  considered  ns  to  their  powers, 
they  arc  of  record  and  not  of  record, 
Bac.  Ab.  Courts,  D ; when  compared 
to  each  other,  they  are  supreme,  supe- 
rior, and  interior,  Id.;  when  examined 
as  to  their  original  jurisdiction,  they 
are  civil  or  criminal ; when  viewed  as 
to  their  territorial  jurisdiction,  they  are 
central,  or  local ; when  divided  as  to 
their  object,  they  are  courts  of  law, 
courts  of  equity,  courts  martial,  admi- 
ralty courts,  and  ecclesiastical  courts. 
They  arc  also  courts  of  original  juris- 
diction, courts  of  error,  and  courts  of 
appeal.  Vide  Open  Court. 

Court  of  arches,  eccL  laic , is  the 
most  ancient  consistory  court  belonging 
to  the  archbishop  of  Canterbury  tor  the 
trial  of  spiritual  causes.  It  is  so  called, 
because  it  was  anciently  held  in  the 
church  ol  Saint  JSIary  le  bow  ; which 
church  had  that  appellation  from  its 
steeple,  which  was  raised  at  top  with 
stone  pillars,  in  the  manner  of  an  arch 
or  bow.  Tcrmes  de  la  Ley. 
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Court  of  admiralty,  is  a court 
having  jurisdiction  of  all  maritime 
causes.  Vide  Admiralty;  Courts  of 
live  United  States;  Instance  Courts; 
Prize  Court.  2 Chit.  Pr.  508  to 
638. 

Court  of  audience,  Eng.  reel,  law , 
the  name  of  a court  kept  by  the  arch- 
bishop in  his  palace,  in  which  are 
transacted  matters  of  form  only ; as 
confirmation  of  bishops,  elections,  con- 
secrations, and  the  like. 

Court  of  common  pleas.  The 
name  of  an  English  court  which  was 
established  on  the  breaking  up  of  the 
aula  regis , for  the  determination  of 
pleas  merely  civil.  It  was  at  first 
ambulatory,  but  was  afterwards  located. 
This  jurisdiction  is  founded  on  original 
writs  issuing  out  of  chancery,  in  the 
cases  of  common  persons.  But  w hen 
an  attorney  or  person  belonging  to  the 
court,  is  plaintiff,  he  sues  by  writs  of 
privilege,  and  is  sued  by  bill,  which  is 
in  the  nature  of  a petition ; both  w hich 
originate  in  tho  common  pleas. 

2. — There  arc  courts  in  most  of  the 
states  of  the  United  States  which  bear 
the  name  of  common  pleas ; they  have 
various  powers  and  jurisdictions. 

Court  of  conscience,  Eng.  laic. 
The  name  of  a court  in  London.  It 
has  equity  jurisdiction  in  certain  cases. 
The  reader  i3  referred  to  Bac.  Ab. 
Courts  in  London,  2. 

Court  of  convocation,  cedes,  law, 
is  the  name  of  an  English  ecclesiasti- 
cal court.  It  is  composed  of  every 
bishop,  dean,  and  archdeacon,  a proc- 
tor lor  the  chapter,  and  two  proctors 
for  the  clergy  of  each  diocese  in  the 
province  of  Canterbury ; for  the  pro- 
vince of  York,  there  arc  two  proctors 
for  each  archdeaconry. 

2. — This  assembly  meet  at  the  time 
appointed  in  the  king’s  writ,  and  con- 
stitute an  ecclesiastical  parliament. 
The  archbishop  and  his  suffragans,  as 
his  peers,  arc  sitting  together,  and  com- 
posing one  house,  called  the  upper 
house  of  convocation ; the  deans,  arch- 
deacons, and  a proctor  for  the  chapter, 
and  two  proctors  for  the  clergy,  the 
lower  house.  In  this  house  a prolo- 


cutor, performing  the  duty  of  a presi- 
dent, is  elected, 

3. — The  jurisdiction  of  this  tribunal 
extends  to  matters  of  heresy,  schisms, 
and  other  mere  spiritual  or  ecclesias- 
tical causes.  Bac.  Ab.  Ecclesiastical 
Courts,  A 1. 

Court  of  exchequer,  Eng.  law , 
is  a court  of  record  anciently  estab- 
lished for  the  trial  of  all  matters  re- 
lating to  the  revenue  of  the  crown. 
Bac.  Ab.  h.  t. 

Court  of  faculties,  Eng.  reel, 
law.  The  name  of  a court  which  be- 
longs to  tho  archbishop,  in  which  his 
officer,  called  nwgistcr  a/l  facu hates , 
grants  dispensations  to  marry,  to  cat 
flesh  on  days  prohibited,  or  to  ordain 
a deacon  under  age,  and  the  like.  4 
Inst.  337. 

Court,  instance.  One  of  the 
branches  of  the  English  admiralty  is 
called  an  instuncc  court.  Vide  In- 
stance Court. 

Court  of  inquiry.  A court  con- 
stituted by  authority  of  the  articles  of 
war,  invested  with  the  power  to  ex- 
amine into  the  nature  of  any  transac- 
tion, accusation,  or  imputation  against 
any  officer  or  soldier ; the  said  court 
shall  consist  of  one  or  more  officers, 
not  exceeding  three,  and  a judge  advo- 
cate, or  other  suitable  person,  ns  a re- 
corder, to  reduce  tho  proceedings  and 
evidence  to  writing,  all  of  whom  shall 
be  sworn  to  the  performance  of  their 
duty.  Art.  91.  Gord.  Dig.  Laws,  U. 
S.,  art.  3558  to  3500. 

Court  of  kino’s  bench.  The 
name  of  the  supreme  court  of  law  in 
England.  Vide  King's  llcnch. 

Court  martial,  is  .a  court  autho- 
rised by  the  articles  of  war,  for  the 
trial  of  all  offenders  in  the  army  or 
navy,  for  military  offences.  Article 
64,  directs  that  general  courts-martials, 
may  consist  of  any  number  of  com- 
missioned officers,  from  five  to  thirteen, 
l inclusively  ; but  they  shall  not  consist 
of  less  than  thirteen,  where  the  num- 
ber can  1)C  convened,  without  manifest 
injury  to  the  service. 

2. — The  decision  of  the  command- 
ing officer  who  appoints  the  court,  as 
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to  the  number  that  can  be  convened 
without  injury  to  the  .service  is  conclu- 
sive. 12  Wheat.  R,  19.  Such  a court 
has  not  jurisdiction  over  a citizen  of 
the  United  States  not  employed  in  mili- 
tary service.  12  John.  R.  257.  It 
has  merely  a limited  jurisdiction,  and 
to  render  its  jurisdiction  valid,  it  must 
appear  to  have  acted  within  such  juris- 
diction. 3 S.  & R.  590;  11  Pick.  R. 
442  ; 19  John.  R.7  ; 1 Rawle,  R.  143. 

3. — A court  martial  must  have  juris- 
diction over  the  subject-matter  of  in- 
quiry, and  over  the  person;  fora  want 
of  these  will  render  its  judgment  null, 
and  the  members  of  the  court  and  the 
officers  who  execute  its  sentence,  tres- 
passers. 3 Crunch,  331.  See  5 
Wheat.  1;  12  Wheat.  19;  l Brock. 
324.  Vide  Gord.  Dig.  Laws  U.  S., 
urt.  3331  to  3357 ; 2 Story,  L.  U.  S. 
1000  ; and  also  the  Treatises  of  Adyc, 
Delafon,  Hough,  J.  Kennedy,  M.  V. 
Kennedy,  McArthur,  McNaghten,  Sim- 
mons and  Tyler  on  Courts  Martial ; 
and  19  John.  R.  7 ; 12  John.  R.  257  ; 
20  John.  R.  343 ; 5 Wheat.  R.  1 ; 1 
U.  S.  Dig.  tit.  Courts,  V. 

Court  of  pf.cui.iahs,  Eng.  cccl. 
law.  The  name  of  a court,  which  Is 
a branch  of,  and  annexed  to,  the  court 
of  arches. 

2.  — It  has  jurisdiction  over  all  those 
parishes  dispersed  through  the  province 
of  Canterbury,  in  the  midst  of  other 
dioceses.  In  the  other  peculiars,  the 
jurisdiction  is  exercised  by  commis- 
saries. 1 Phill.  R.  202,  n. 

3.  — There  arc  three  sorts  of  pecu- 

liars; 1.  Royal  peculiars.  3 Phill.  R. 
245.  2.  The  second  sort  arc  those  in 

which  the  bishop  lias  no  concurrent  ju- 
risdiction, and  are  exempt  from  his 
visitation.  3.  The  third  are  subject  to 
the  bishop’s  visitation,  and  liable  to  his 
superintendence  and  jurisdiction.  3 
Phill.  R.  245 ; Skinn.  R.  539. 

COUHT  PREROGATIVE.  Vide  P/C- 
rogativc  Court. 

Court,  prize.  One  of  the  branches 
of  the  English  admiralty,  is  called  a 
prize  court.  Vide  Prize  Court. 

Court  of  record.  At  common 
law,  any  jurisdiction  which  has  the 


power  to  fine  and  imprison  is  a court 
of  record.  Salk.  200 ; Bac.  Ab.  Fines 
and  Amercements,  A.  And  courts 
which  do  not  possess  this  power  are 
not  courts  of  record. 

2. — The  act  of  Congress  to  establish 
an  uniform  rule  of  naturalization,  &c., 
npproved  April  14,  1302,  enacts  that 
for  the  purpose  of  admitting  aliens  to 
become  citizens,  that  every  court  of 
record  in  any  individual  state,  huving 
common  law  jurisdiction  and  a seal, 
and  a clerk  or  prothonotary,  shall  be 
considered  as  a district  court  within 
the  meaning  of  this  act. 

Court,  supreme.  Supreme  court 
is  the  name  of  a court  having  juris- 
diction over  all  other  courts.  Vide 
Courts  of  the  United  Stales. 

Courts  of  the  United  States. 
The  judiciary  of  the  United  States  is 
established  by  virtue  of  the  following 
provisions,  contained  in  the  third  article 
of  the  constitution,  namely : 

2.  — “ ^ 1.  The  judicial  power  of  the 
United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior 
courts  as  Congress  may,  from  time  to 
time,  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  be- 
haviour, and  shall,  at  stated  times,  re- 
ceive for  their  services  a compensation, 
which  shall  not  be  diminished  during 
their  continuance  in  office.” 

3.  — 2.  (1)  The  judicial  power 
shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitution, 
the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made, 
under  their  authority ; to  all  cases  af- 
fecting ambassadors,  other  public  min- 
isters and  consuls ; to  all  cases  of  ad- 
miralty  and  maritime  jurisdiction ; to 
controversies  to  which  the  United 
States  shall  be  a party ; to  controver- 
sies between  two  or  more  states,  be- 
tween a state  and  a citizen  of  another 
state,  between  citizens  of  different 
states,  between  citizens  of  the  same 
state  claiming  Innds  under  grants  of 
different  states,  and  between  a state,  or 
the  citizens  thereof,  and  foreign  states, 
citizens  or  subjects. 
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4 — « (2)  In  all  cases  affecting  am- 
bassadors, other  public  ministers  and 
consuls,  and  those  in  which  a state 
shall  be  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  the 
other  cases  Indore  mentioned,  the  su- 
preme court  shall  havo  appellate  juris- 
diction, both  ns  to  law  and  fact,  with 
such  exceptions,  and  under  such  regu- 
lations, ns  Congress  shall  make. 

5. — “ (3)  The  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be 
by  jury  ; nnd  such  trial  shall  be  held 
in  the  state  where  the  said  crime  shall 
have  been  committed ; but  when  not 
committed  within  any  state,  the  trial 
shall  be  at  such  place  or  places  as 
Congress  may  by  law  have  direc- 
ted.” 

0.  — By  the  amendments  to  the  con- 
stitution, the  following  alteration  lias 
been  made : 

“Art.  11.  The  judicial  power  of  the 
United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of 
another  state,  or  by  citizens  or  subjects 
of  any  foreign  state.” 

7.  — This  subject  will  be  considered 
by  taking  a view  of  1,  the  central 
courts;  and  2,  the  local  courts. 

Art.  1 . The  Central  Courts  of  the 
United  States 

8.  — The  central  courts  of  the  United 
States  am,  the  senate  for  the  trial  of 
impeachments,  and  the  supreme  court. 
The  territorial  jurisdiction  of  these 
courts  extends  over  the  whole  country. 

1.  Of  the  Senate  of  the  United 

States. 

9.  — 1.  The  constitution  of  the  United 
States,  art.  1,  § 3,  provides  that  the 
Senate  shall  have  the  sole  power  to 
try  all  impeachments.  When  sitting 
for  that  purpose,  the  senate  shall  be  on 
oath  or  affirmation.  When  the  presi- 
dent of  the  United  States  is  tried,  the 
chief  justice  shall  preside ; and  no 
person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  mem- 
bers present. 

1 0.  — It  will  bo  proper  here  to  con- 
sider, 1.  The  organization  of  this  ex- 


COU  357 


trnordinnry  court ; and,  2.  Its  juris- 
diction. 

11.  — § 1.  Its  organization  differs 
according  us  it  has  or  has  not  the  pre- 
sident of  the  United  States  to  try.  For 
the  trial  of  an  impeachment  of  the 
president,  the  presence  of  the  chief 
justice  is  required.  There  must  also 
be  a sufliccnt  number  of  senators 
present  to  form  a quorum.  For  the 
trial  of  all  other  impeachments,  it  is 
sufficient  if  a quorum  he  present. 

12.  — § 2.  The  jurisdiction  of  the 
senate  as  a court  for  the  trial  of  im- 
peachments extends  to  the  following 
olficers,  namely,  the  president,  vice- 
president,  and  all  civil  officers  of  the 
United  States,  art.  2,  § 4,  when  they 
shall  have  been  guilty  of  treason, 
bribery,  and  other  high  crimes  and 
misdemeanors.  Ib.  The  constitution 
defines  treason,  art.  3,  § 3,  but  recourse 
must  lie  had  to  the  common  law  for  u 
definition  of  bribery.  Not  having 
particularly  mentioned  what  is  to  be 
understood  by  “ other  high  crimes  and 
misdemeanors,”  resort,  it  is  presumed, 
must  be  had  to  parliamentary  practice 
and  the  common  law,  in  order  to  ascer- 
tain what  they  are.  Story,  Const.  § 
795. 

2.  Of  the  Supreme  Court. 

13.  — The  constitution  of  the  United 
States  directs  that  the  judicial  power 
of  the  United  States  shall  be  vested  in 
one  supreme  court ; and  in  such 
inferior  courts  ns  Congress  may,  from 
time  to  time,  ordain  and  establish.  It 
will  Ixj  projier  to  consider,  1st,  Its 
organization  ; 2dly.  Its  jurisdiction. 

14.  § 1.  Of  the  organization  of  the 
supreme  court.  Under  this  head  will 
be  considered,  1.  The  appointment  of 
the  judges  ; 2.  The  number  necessary 
to  form  a quorum  ; 3.  The  time  and 
place  of  holding  the  court. 

15.  — 1.  The  judges  of  the  supreme 
court  are  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of 
the  senate.  Const,  art.  2,  § 2.  They 
hold  their  office  during  good  behaviour, 
and  receive  for  their  services  a com- 
pensation, which  shull  not  bediminished 
during  their  continuance  in  office. 
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Const,  art.  § 1.  They  consist  of  a 
chid  justice  ami  eight  associate  justices. 
Act  of  March  3,  1837,  $ 1. 

Ifi- — 2.  Five  judges  arc  required  to 
make  a quorum,  Act  of  March  3, 
1837,  § 1 ; but  those  attending  on  the 
day  appointed  for  holding  a session  of 
the  court,  although  less  than  four, 
have  authority  to  adjourn  the  court 
from  day  to  day,  for  twenty  days, 
after  the  time  appointed  for  the  com- 
mencement of  said  session,  unless 
live  justices  ahull  sooner  attend;  and 
the  business  shall  not  be  continued 
over  till  the  next  session  of  the  court, 
until  the  expiration  of  the  said  twenty 
days.  Act  of  January  21,  1829.  By 
the  same  act,  if,  after  the  judges  shall 
have  assembled,  on  any  day  less  than 
five  shall  assemble,  the  judge  or  judges 
so  assembling  shall  have  authority  to 
adjourn  the  said  court,  from  day  to 
day,  until  a quorum  shall  attend,  and, 
when  expedient  and  proper,  may 
adjourn  the  same  without  day. 

17.  — 3.  The  supreme  court  is  holdcn 
at  the  city  of  Washington ; Act  of 
April  129, 1802  ; the  session  commences 
on  the  second  Monday  of  January,  in 
each  ami  every  year  ; Act  of  May,  4, 
1826;  the  first  Monday  of  August  in 
each  year  is  appointed  as  a return  day. 
Act  of  April  29,  1802.  In  case  of  a 
contagious  sickness,  the  chief  justice 
or  his  senior  associate  may  direct  in 
what  other  place  the  court  shall 
be  held,  and  the  court  shall  accor- 
cordingly  be  adjourned  to  such  place. 
Act  of  February  25,  1799,  § 7.  The 
officers  of  the  court  arc  a clerk,  who 
is  appointed  by  the  court,  a marshal, 
appointed  by  the  president,  by  and 
with  the  advice  and  consent  of  the 
senate,  crier,  and  other  inferior  officers. 

18.  — § 2.  Of  the  jurisdiction  of  the 
supreme  court.  The  jurisdiction  of  the 
supreme  court  is  either  civil  or  criminal. 

19.  — 1.  The  civil  jurisdiction  is 
either  original  or  appellate. 

20.  — (I.)  The  provisions  of  the  con- 
stitution  that  relate  to  the  original 
jurisdiction  of  the  supreme  court,  are 
contained  in  the  articles  of  the  consti- 
tution already  cited. 


21.  — By  the  act  of  September  24th, 
1789,  § 13,  the  supreme  court  shall 
have  exclusive  jurisdiction  of  all  con- 
troversies of  a civil  nature  where  a 
state  is  a party,  except  between  n state 
and  its  citizens;  and  except  also, 
between  a state  and  citizens  of  other 
states  or  aliens,  in  which  latter  case 
it  shall  have  original,  but  not  exclusive 
jurisdiction.  And  shall  have,  exclu- 
sively, all  such  jurisdiction  of  suits  or 
proceedings  against  ambassadors  or 
other  public  ministers,  or  their  domes- 
tics or  domestic  servants,  as  a court  of 
law  can  have  or  exercise  consistently 
with  the  law  of  nations.  And  original,  but 
not  exclusive  jurisdiction  of  all  suits 
brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a consul  or  vice- 
consul  shall  bo  a party.  And  the 
trial  of  issues  in  fact,  in  the  supreme 
court,  in  all  notions  ot  law,  against 
citizens  of  the  United  States,  shall  be 
by  jury. 

22.  — In  consequence  of  the  decision 
of  the  case  of  Chisholm  v.  Georgia, 
where  it  was  held  that  assumpsit  might 
be  maintained  against  a state  by  a 
citizen  of  a different  state,  the  ilth 
article  of  the  amendments  of  the  con- 
stitution above  quoted,  was  adopted. 

23.  — lu  those  cases  in  which  original 
jurisdiction  is  given  to  tl»e  supreme 
court,  the  judicial  power  of  the  United 
States  cannot  be  exercised  in  its  appel- 
late form.  With  the  exception  of  those 
cases  in  which  original  jurisdiction  is 
given  to  this  court,  there  is  none  to 
which  the  judicial  power  extends, 
from  which  the  original  jurisdiction  of 
the  inferior  courts  is  excluded  by  the 
constitution. 

24.  — The  constitution  establishes 
the  supreme  court  and  defines  its 
jurisdiction.  It  enumerates  the  cases 
in  which  its  jurisdiction  is  original  and 
exclusive,  and  defines  that  which  is 
appellate.  See  11  Wheat.  467. 

25.  — Congress  cannot  vest  in  the 
supreme  court  original  jurisdiction  in  a 
case  in  which  the  constitution  has 
clearly  not  given  that  court  original 
jurisdiction ; and  affirmative  words  in 
the  constitution,  declaring  in  what 
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cases  the  supreme  court  shall  have 
original  jurisdiction,  must  be  construed 
negatively  ns  to  all  other  cases,  or 
else  the  clause  would  be  inoperative 
and  useless.  1 Crunch,  137.  See  5 
Pet.  I ; 5 Pet.  284  ; 12  Pet.  057  ; 0 
Wheat.  738  ; G Wheat.  204. 

20. — 2.  The  supreme  court  exercises 
appellate  jurisdiction  in  the  following 
different  modes : 

(1.)  By  writ  of  error  from  the  final 
judgments  of  the  circuit  courts  ; of  the 
district  courts,  exercising  the  powers 
of  circuit  courts  ; and  of  the  superior 
courts  of  the  territories,  exercising  the 
powers  of  circuit  courts,  in  certain 
cases.  A writ  of  error  docs  not  lie  to 
the  supreme  court  to  reverse  the  judg- 
ment of  a circuit  court,  in  a civil 
action  by  writ  of  error  carried  from 
the  district  court  to  the  circuit  court. 
The  United  States  v.  Goodwin,  7 
Crunch,  108.  But  now,  by  the  act 
of  July  4, 1840,  c.  20,  § 3,  it  is  enacted 
that  writs  of  error  shall  lie  to  the 
supreme  court  from  all  judgments  of  a 
circuit  court,  in  cases  brought  there  by 
writs  of  error  from  the  district  court, 
in  like  manner  and  under  the  same 
regulations,  as  arc  provided  by  law 
for  writs  of  error  for  judgments  render- 
ed upon  suits  originally  brought  in  the 
circuit  court. 

27.  — (2.)  The  supreme  court  has 
jurisdiction  by  appeals  from  the  final 
decrees  of  the  circuit  courts;  of  the 
district  courts  exercising  the  powers 
of  circuit  courts ; and  of  the  superior 
courts  of  territories,  exercising  the 
powers  of  circuit  courts  in  certain 
cases.  SeeSCranch,  251;  GW  heat.  -148. 

28.  — (3.)  The  supreme  court  has 
also  jurisdiction  by  writ  of  error  from 
the  final  judgments  and  decrees  of  the 
highest  courts  of  law  or  equity  in  a 
state  in  the  cases  provided  for  by  the 
twenty-fifth  section  of  the  act  of  Sep- 
tember 24th,  1789,  which  enacts  that 
a final  judgment  or  decree,  in  any  suit 
in  the  highest  court  of  law  or  equity  of 
a state,  in  which  a decision  in  the  suit 
could  be  had,  where  is  drawn  in  ques- 
tion the  validity  of  a treaty,  or  statute 
of,  or  an  authority  exercised  under,  the 


United  States,  and  the  decision  is 
against  their  validity ; or  where  is  drawn 
in  question  the  validity  of  a statute  of, 
or  an  authority  exercised  under  any 
state,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  de- 
cision is  in  favour  of  such  their 
validity  ; or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the 
constitution,  or  of  a treaty  or  statute  of, 
or  commission  held  under  the  United 
States,  and  the  decision  is  against  the 
title,  right,  privilege*,  or  exemption  spe- 
cially set  up  or  claimed  by  either  party, 
under  sucli  clause  of  the  said  constitu- 
tion, treaty,  statute,  or  commission, 
may  be  re-examined,  and  reversed  or 
atlirmed  in  the  supreme  court  of  the 
United  States,  upon  a writ  of  error,  the 
the  citation  being  signed  by  the  chief 
justice  or  judge,  or  chancellor  of  the 
court  rendering  or  passing  the  judg- 
ment or  decree  complained  of,  or  by 
a justice  of  the  supreme  court  of  the 
United  States,  in  the  same  manner,  and 
under  the  same  regulations,  and  the 
writ  shall  have  the  same  effect  ns  if  the 
judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a circuit 
court ; and  the  proceeding  uj>on  the 
reversal  shall  also  be  the  same,  ex- 
cept that  the  supreme  court,  instead  of 
remanding  the  cause  for  a final  decision 
as  before  provided,  may,  at  their  dis- 
cretion, if  the  cause  shall  have  been 
once  remanded  before,  proceed  to  a final 
decision  of  the  same,  and  award  execu- 
tion. But  no  other  error  shall  lie  as- 
signed or  regarded  as  a ground  of  re- 
versal, in  any  such  case  as  aforesaid, 
than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the 
before  mentioned  questions  of  validity, 
or  construction  of  the  said  constitu- 
tion, treaties,  statutes,  commissions,  or 
authorities  in  dispute.  Sec  5 How.  S. 
C.  R.  20.  55. 

29. — The  appellate  jurisdiction  of 
the  supreme  court  extends  to  all  cases 
pending  in  the  state  courts;  and  the 
twenty-fifth  section  of  the  judiciary  act, 
which  authorizes  the  exercise  of  this 
jurisdiction  in  the  specified  cases  by 
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writ  of  error,  is  supported  by  the  letter 
and  spirit  of  the  constitution.  1 Wheat. 
304. 

30.  — When  tho  construction  or  va- 
lidity of  a treaty  of  the  United  States  is 
drawn  in  question  in  the  state  courts, 
and  the  decision  is  against  its  validity, 
or  the  title  specially  set  up  by  either 
party  under  the  treaty,  the  supreme 
court  has  jurisdiction  to  ascertain  thut  : 
title,  and  to  determine  its  legal  meaning. 

1 Wheat.  358;  5 C ranch,  344;  9 
Wheat.  738;  1 Pet.  94;  9 Pet.  224; 
10  Pot.  308;  0 Pet.  515. 

31.  — The  supreme  court  has  juris- 
diction although  one  of  the  parties  is  a 
state,  and  the  other  a citizen  of  thut 
stute.  0 Wheat.  204. 

32.  — Under  the  twenty-fifth  section 
of  tho  judiciary  act,  when  any  clause 
of  the  constitution  or  any  statute  of  the 
United  States  is  drawn  in  question,  the 
decision  must  be  against  the  title  or 
right  set  up  by  the  party  under  such 
clause  or  statute;  otherwise  the  supreme 
court  has  no  ap|>ellate  jurisdiction  of 
the  case.  12  Wheat.  117,  129;  0 
Wheat.  598 ; 3 Cranch,  208 ; 4 Wheat. 
311  ; 7 Wheat.  164;  2 Peters,  449  ; 2 
Pet.  241 ; 1 1 Pot.  107  ; l Pet.  C55  ; G 
Pet.  41  ; 5 Pet.  248. 

33.  — When  the  judgment  of  the 
highest  court  of  law  of  a state,  deciding 
in  favour  of  the  validity  of  a statute  of 
a state  drawn  in  question,  on  the  ground 
of  its  being  repugnant  to  the  constitu- 
tion of  tho  United  States,  it  is  not  a 
final  judgment  within  tho  twenty-fifth 
section  of  the  judiciary  act;  if  the  suit 
has  been  remanded  to  the  inferior  ( 
court,  where  it  originated,  for  further 
proceedings,  not  inconsistent  with  the  | 
judgment  of  the  highest  court.  12 
Wheat.  135. 

34.  — The  words  “ matters  in  dispute" 
in  the  act  of  Congress,  which  is  to  re- 
gulate the  jurisdiction  of  the  supreme 
court,  seem  appropriated  to  civil  causes. 

3 Cranch,  159.  As  to  the  manner  of 
ascertaining  the  matter  in  dispute,  see  I 

4 Crunch,  21G ; 4 Dali.  22;  3 Pet.  33; 

3 Dali.  305 ; 2 Pet.  243 ; 7 Pet.  634 ; 

5 Cranch,  13;  4 Cranch,  310. 

35. — (4.)  The  supreme  court  has  I 


jurisdiction  by  certificate  from  the  cir- 
cuit court  that  the  opinions  of  the  judges 
arc  opposed  on  points  stated,  ns  pro- 
vided for  by  the  0th  section  of  the  act 
of  April  29th,  1802.  The  provisions 
of  the  act  extend  to  criminal  as  well  as 
to  civil  cases.  Sec  2 Cranch,  33  ; 10 
Wheat.  20;  2 Dali.  385;  4 Hall’s 
Law  Journ.  402;  5 Wheat.  434;  6 
Wheat.  5 42 ; 12  Wheat.  212 ; 7 Cranch, 
270. 

3G. — (5.)  It  has  also  jurisdiction  by 
mandamus,  prohibition,  habeas  corpus, 
certiorari,  and  procedendo. 

37. — 2.  The  criminal  jurisdiction 
of  the  supreme  court  is  derived  from 
the  constitution  and  the  act  of  Septem- 
ber 21th,  1789,  s.  13,  which  gives  tho 
supreme  court  exclusively,  all  such 
jurisdiction  of  suits  or  proceedings 
against  ambassadors,  or  other  public 
ministers, or  their  domestics,  as  a court 
of  law  can  have  or  exercise  consistently 
with  the  law  of  nations.  But  it  must  bo 
remembered  that  tlie  act  of  April  30th, 
1790,  sections  25  and  20,  declares 
void  any  writ  or  process  whereby  the 
person  of  any  ambassador,  or  other 
public  minister,  their  domestics  or  do- 
mestic servants,  may  be  arrested  or 
imprisoned. 

Art.  2.  The  local  courts . 

39. — The  local  courts  of  the  United 
States  are,  circuit  courts,  district  courts, 
and  territorial  courts. 

1.  The  circuit  courts. 

39.  — In  treating  of  circuit  courts,  it 
will  be  convenient  to  consider,  1st, 
Their  organization ; and,  2dly,  Their 
jurisdiction. 

40.  — $ 1.  Of  the  organization  of  the 
circuit  courts.  The  circuit  courts  are 
the  principal  inferior  courts  established 
by  Congress.  There  are  nine  circuit 
courts,  composed  of  the  districts  which 
follow,  to  wit : 

41.  — 1.  The  first,  circuit  consists  of 
the  districts  of  New  Hampshire,  Massa- 
chusetts, Rhode  Island,  and  Maine.  It 
consists  of  a judge  of  the  supreme  court 
and  the  district  judge  of  the  district 
were  such  court  is  holden.  See  Acts 
29  April,  1802  ; March  26, 1812  ; and 
March  30,  1820. 
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42.  — 2.  Tho  second  circuit  is  com- 
posed of  the  districts  of  Vermont,  Con- 
necticut and  New  York.  Act  of  3 
March,  1837. 

43.  — 3.  The  third  circuit  consists  of 
the  districts  of  New  Jersey,  and  eastern 
and  western  Pennsylvania.  Act  of  3 
March,  1837. 

44.  — 4.  The  fourth  circuit  is  com- 
posed of  Maryland,  Delaware,  and  Vir- 
ginia. Act.  of  Aug.  l<»,  1812. 

45.  — 5.  ’Y\\q.  fifth  circuit  is  composed 
of  Alabama  and  Louisiana.  Act  of 
Aug.  16,  1842. 

40. — 0.  The  sixth  circuit  consist  of 
the  districts  of  North  Carolina,  South 
Carolina,  and  Georgiu.  Act  of  Aug. 
10,  1812. 

47.  — 7.  The  scvr?ith  circuit  is  com- 
posed of  Ohio,  Indiana,  Illinois,  and 
Michigan.  Act  of  3 March,  1837,  $ 1. 

48.  — 8.  The  eighth  circuit  includes 
Kentucky,  East  and  West  Tennessee, 
and  Missouri.  Act  of  March  3,  1837, 
§ 1.  By  tho  act  of  April  14,  1842, 
ch.  20,  § 1,  it  is  enacted  that  the 
district  court  of  tho  United  States  at 
Jackson,  in  the  district  of  West  Ten- 
nessee, shall  in  future  be  attached  to, 
and  form  a part  of  tho  eighth  judicial 
district  of  the  United  States,  with  all 
the  power  and  jurisdiction  of  the 
circuit  court  held  at  Nashville,  in  the 
middle  district  of  Tennessee. 

41). — 9.  The  ninth  circuit  is  com- 
posed of  the  districts  of  Alabama,  the 
eastern  district  of  Louisiana,  the  dis- 
trict of  Mississippi,  and  the  district  of 
Arkansas.  Act  of  March  3,  1837, 

50.  — In  several  districts  of  the 
United  States,  owing  to  their  remote- 
ness from  any  justice  of  the  supreme 
court,  there  arc  no  circuit  courts  held. 
But  in  these,  the  district  court  there  is 
authorized  to  act  ns  a circuit  court, 
except  so  far  as  relates  to  writs  of 
error  or  appeals  from  judgments  or 
decrees  in  such  district  court. 

51.  — The  act  of  March  3,  1837, 
provides,  “ That  so  much  of  any  act 
or  acts  of  Congress  as  vests  in  the 
district  courts  of  the  United  States  for 
the  districts  of  Indiana,  Illinois,  Mis- 
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souri,  Arkansas,  the  eastern  district  of 
Louisiana,  the  district  of  Mississippi, 
the  northern  district  of  New  York,  the 
western  district  of  Virginia,  and  the 
western  district  of  Pennsylvania,  and 
the  district  of  Alabama,  or  cither  of 
them,  the  power  and  jurisdiction  of 
circuit  courts,  be,  and  the  snmo  is 
hereby,  repealed  ; and  there  shall  here- 
after l)C  circuit  courts  held  for  said  dis- 
tricts by  the  chief  or  associate  justices 
of  the  supreme  court,  assigned  or 
allotted  to  tho  circuit  to  which  such 
districts  may  respectively  belong,  nnd 
the  district  judges  of  such  districts 
severally  and  respectively,  either  of 
whom  shall  constitute  a quorum;  which 
circuit  courts,  nnd  tho  judges  thereof, 
shall  have  like  powers,  and  exorcise 
like  jurisdiction  as  other  circuit  courts 
and  the  judges  thereof;  and  the  said 
district  courts,  nnd  the  judges  thereof, 
shall  have  like  powers,  and  exercise 
like  jurisdiction,  as  the  district  courts, 
nnd  the  judges  thereof  in  the  other 
circuits.  From  all  judgments  and  de- 
crees, rendered  in  the  district  courts  of 
the  United  States  for  the  western  dis- 
trict of  Louisiana,  writs  of  error  nnd 
appeals  shall  lie  to  the  circuit  court  in 
the  other  district  in  said  state,  in  the 
same  manner  ns  from  decrees  nnd 
judgments  rendered  in  the  districts 
within  which  a circuit  court  is  provided 
by  this  net.” 

52.  — In  all  cases  where  the  day  of 
meeting  of  the  circuit  court  is  fixed 
for  a particular  day  of  the  month,  if 
tlmt  day  happen  on  Sunday,  then,  by 
the  act  of  29th  April,  1802,  and  other 
acts,  tho  court  shall  be  held  the  next 
day. 

53.  — The  act  of  29th  April,  1802, 
§ 5,  further  provides,  that  on  every 
appointment  which  shall  be  hereafter 
made,  of  a chief  justice,  or  associate 
justice,  the  chief  justice  and  associate 
justices  shall  allot  among  themselves 
the  aforesaid  circuits,  as  they  shall 
think  fit,  and  shall  enter  such  allotment 
on  record. 

54.  — The  act  of  March  3,  1837, 
§ 4,  directs  that  the  allotment  of  the 
chief  justice  and  the  associate  justices 
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of  tho  said  supreme  court  to  the 
several  circuits  shall  be  made,  as  here- 
tofore. 

55. — And  by  the  act  of  August  10, 
1842,  the  justices  of  the  supreme  court 
of  the  United  States,  or  a majority  of 
them,  arc  required  to  allot  the  several 
districts  among  the  justices  of  the  said 
court. 

50. — And  in  case  no  such  allotment 
shall  be  made  by  them,  at  their  sessions 
next  succeeding  such  appointment,  and 
also,  after  the  appointment  of  any 
judge  as  aforesaid,  and  before  any 
other  allotment  shall  have  been  made, 
it  shall  and  may  bo  lawful  for  the 
President  of  the  United  Slates,  to  make 
such  allotment  as  he  shall  deem  proper 
— which  allotment,  in  either  case,  shall 
be  binding  until  another  allotment  shall 
bo  made.  And  the  circuit  courts  con- 
stituted by  this  act  shall  have  all  the 
power,  authority  and  jurisdiction,  with- 
in the  several  districts  of  their  re- 
spective circuits,  that  before  the  13th 
February,  1801,  belonged  to  the  circuit 
courts  of  the  United  Suites. 

07. — -The  justices  of  the  supreme 
court  of  tl»e  United  States,  and  the 
district  judge  of  the  district  where  the 
circuit  is  holden,  compose  the  judges 
of  the  circuit  court.  The  district  judge 
may  alone  hold  a circuit  court,  though 
no  judge  of  the  supreme  court  may  be 
allotted  to  that  circuit.  Pollard  v. 
Dwight,  4 Crunch,  421. 

58. — The  act  of  September  24th, 
1789,  § 0,  provides,  that  a circuit 
court  may  be  adjourned  from  day  to 
day,  by  one  of  its  judges,  or  if  none 
arc  present,  by  the  marshal  of  the 
district,  until  a quorum  be  convened. 
By  the  act  of  May  19th,  1794,  a 
circuit  court  in  any  district,  when  it 
shall  happen  that  no  judge  of  the  su- 
preme court  attends  within  four  days 
after  the  time  appointed  by  law,  tor 
the  commencement  of  the  sessions, 
mav  be  adjourned  to  the  next  stated 
term,  by  the  judge  of  the  district,  or, 
in  case  of  his  absence  also,  by  the 
marshal  of  the  district.  But  by  the 
4th  section  of  the  act  of  29th  April, 
1802,  where  only  one  of  the  judges 


thereby  directed  to  hold  the  circuit 
courts  shall  attend,  such  circuit  court 
may  bo  held  by  the  judge  so  attending. 

59. — By  the  act  of  March  2d,  1809, 
certain  duties  are  imposed  on  the 
justice  of  the  supremo  court,  in  caso 
of  the  disability  of  the  district  judge 
to  hold  a district  court.  Sect.  2,  en- 
acts, that  in  caso  of  the  disability  of 
the  district  judge  of  either  of  the  dis- 
trict courts  of  tho  United  States,  to 
hold  a district  court,  and  to  perform 
the  duties  of  his  office,  and  satisfactory 
evidence  thereof  being  shown  to  the 
justice  of  the  supreme  court  allotted  to 
that  circuit,  in  which  such  district  court 
ought,  by  law  to  be  holden,  and  on 
application  of  the  district  attorney,  or 
marshal  of  such  district,  in  writing, 
the  said  justice  of  the  supreme  court 
shall,  thereupon,  issue  his  order  in  the 
nature  of  a certiorari,  directed  to  tho 
clerk  of  such  district  court,  requiring 
him  forthwith  to  certify  unto  the  next 
circuit  court,  to  be  holden  in  said  dis- 
trict, all  actions,  suits,  causes,  pleas, 
or  processes,  civil  or  criminal,  of  what 
nature  or  kind  soever,  that  may  be 
depending  in  such  district  court,  and 
undetermined,  with  all  the  proceedings 
thereon,  and  all  files,  and  papers  re- 
lating thereto,  which  said  order  shall 
be  immediately  published  in  one  or 
more  newspapers,  printed  in  said  dis- 
trict, and  at  least  thirty  days  before 
the  session  of  such  circuit  court,  and 
shall  be  deemed  a sufficient  notification 
to  all  concerned.  And  the  said  circuit 
court  shall,  thereupon,  have  the  same 
cognisance  of  all  such  actions,  suits, 
causes,  pleas,  or  processes,  civil  or 
criminal,  of  what  nature  or  kind  so- 
ever, and  in  the  like  manner,  as  the 
district  court  of  said  district  by  law 
might  have,  or  the  circuit  court,  had 
the  same  been  originally  commenced 
therein,  and  shall  proceed  to  hear  and 
determine  the  same  accordingly ; and 
the  said  justice  of  the  supreme  court, 
during  the  continuance  of  such  disa- 
bility, shall,  moreover,  be  invested 
with,  and  exercise  all  and  singular  the 
powers  and  authority,  vested  by  law  in 
the  judge  of  tho  district  court  in  said 
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district.  And  all  bonds  and  recogni- 
sances taken  for,  or  returnable  to,  such 
district  court,  shall  be  construed  and 
taken  to  bo  the  circuit  court  to  be 
holden  thereafter,  in  pursuance  of  this 
act,  and  shall  have  tho  same  force  and 
effect  in  such  court  as  they  would  have 
had  in  the  district  court  to  which  they 
were  taken.  Provided , that  nothing 
in  this  act  contained  shall  be  so  con- 
strued, as  to  require  of  the  judge  of  the 
supreme  court,  within  whose  circuit 
such  district  may  lie,  to  hold  any 
special  court,  or  court  of  admiralty,  at 
any  other  time  than  the  legal  time  for 
holding  the  circuit  court  of  the  United 
States  in  and  for  such  district. 

GO. — Sect.  2,  provides,  that  the  clerk 
of  such  district  shall,  during  the  con- 
tinuance of  the  disability  of  the  district 
judge,  continue  to  certify,  as  aforesaid, 
all  suits  or  actions,  of  what  nature  or 
kind  soever,  which  may  thereafter  he 
brought  to  such  district  court,  and  the 
same  transmit  to  the  circuit  court  next 
thereafter  to  be  holden  in  the  snmc  dis- 
trict. And  the  said  circuit  court  shall 
have  cognisance  of  the  same,  in  like 
manner  as  is  hereinbefore  provided  in 
this  act,  and  shall  proceed  to  hear  and 
determine  the  same.  Provided,  never- 
theless, that  when  the  disability  of  the 
district  judge  shall  cease,  or  bo  re- 
moved, all  suits  or  actions  then  pend- 
ing and  undetermined  in  the  circuit 
court,  in  which,  by  law,  tho  district 
courts  have  an  exclusive  original  cog- 
nisance, shall  be  remanded,  and  the 
clerk  of  the  said  circuit  court  shall 
transmit  the  same,  pursuant  to  the  or- 
der of  the  said  court,  with  all  matters 
and  tilings  relating  thereto,  to  the  dis- 
trict court  next  thereafter  to  be  holden 
in  said  district,  and  the  same  proceed- 
ings shall  be  had  therein,  as  would 
have  been,  had  the  same  originated,  or 
been  continued,  in  the  said  district 
court. 

61. — Sect.  3,  enacts,  that  in  case  of 
the  district  judge  in  any  district  being 
unable  to  discharge  his  duties  as  afore- 
said, the  district  clerk  of  such  district 
shall  be  authorised  and  empowered,  by 
leave  or  order  of  the  circuit  judge  of 


the  circuit  in  which  such  district  is  in- 
cluded, to  take,  during  such  disability 
of  the  district  judge,  all  examinations, 
and  depositions  of  witnesses,  and  to 
make  all  necessary  rules  and  orders, 
preparatory  to  the  final  hearing  of  all 
causes  of  admiralty  and  maritime  ju- 
risdiction. See  1 (lull.  337;  1 Cranch, 
309 ; note  to  1 Iayhurn’s  cuse,  3 Dali. 
410. 

62.  — If  the  disability  of  the  district 
judge  terminate  in  his  death,  the  cir- 
cuit court  must  remand  tlic  certified 
causes  to  the  district  court.  Ex  parte 
United  States,  1 (Jail.  337. 

63.  — By  the  first  section  of  the  act 
of  3d  March,  1821,  in  all  suits  and  ac- 
tions in  any  district  court  of  the  United 
States,  in  which  it  shall  appear  that  the 
judge  of  such  court  is  any  ways  con- 
cerned in  interest,  or  has  been  of  coun- 
sel for  cither  party,  or  is  so  related  to, 
or  connected  with,  cither  party,  as  to 
render  it  improper  for  him,  in  his  opin- 
ion, to  sit  on  tho  trial  of  such  suit  or 
action,  it  shall  be  the  duty  of  such 
judge,  on  application  of  cither  party, 
to  cause  the  fact  to  he  entered  on  the 
records  of  the  court,  and  also  an  order 
that  an  authenticated  copy  thereof,  with 
all  the  proceedings  in  such  suit  or  ac- 
tion, shall  be  forthwith  certified  to  the 
next  circuit  court  of  the  district,  and  if 
there  he  no  circuit  court  in  such  dis- 
trict, to  the  next  circuit  court  in  the 
state,  and  if  there  he  no  circuit  court 
in  such  state,  to  tho  most  convenient 
circuit  court  in  an  adjacent  state ; 
which  circuit  court  shall,  upon  such 
record  being  filed  with  the  clerk  there- 
of, take  cognisance  thereof,  in  like 
manner  as  if  such  suit  or  action  lmd 
been  originally  commenced  in  that 
court,  and  shall  proceed  to  hear  and 
determine  the  same  accordingly,  and 
the  jurisdiction  of  such  circuit  court 
shall  extend  to  all  such  eases  to  be  re- 
moved, ns  were  cognisable  in  tho  dis- 
trict court  from  which  the  same  was 
removed. 

64.  — And  the  act  of  February  28, 
1839,  § 8,  enacts,  “That  in  all  suits 
and  actions,  in  any  circuit  court  of  the 
United  States,  in  which  it  shall  api>ear 
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that  both  the  judges  thereof,  or  the  | 
judge  thereof,  who  is  solely  competent,  | 
by  law,  to  try  the  same,  shall  be  any 
ways  concerned  in  interest  therein,  or 
shall  have  been  of  counsel  for  either 
party,  or  is,  or  are  so  related  to,  or 
connected  with,  either  party  as  to  ren- 
der it  improper  for  him  or  them,  in  his 
or  their  opinion,  to  sit  in  the  trial  of 
such  suit  or  action,  it  shall  be  the  duty 
of  such  judge,  or  judges,  on  applica- 
tion of  cither  party,  to  cause  the  fact 
to  be  entered  on  the  records  of  the 
court ; und,  also,  to  make  an  order 
that  an  authenticated  copy  thereof, 
with  all  the  proceedings  in  such  suit  or 
action,  shall  be  certified  to  the  most 
convenie  nt  circuit  court  in  the  next  ad- 
jacent state,  or  in  the  next  adjacent  cir- 
cuit ; which  circuit  court  shall,  upon 
such  record  and  order  lieing  filed  with 
the  clerk  thereof,  take  cognisance 
thereof  in  the  same  manner  as  if  such 
suit  or  action  had  been  rightfully  and 
originally  commenced  therein, and  shall 
proceed  to  hear  and  determine  the  j 
same  accordingly ; and  the  proper  i 
process  for  the  due  execution  of  the 
judgment  or  decree  rendered  therein, 
shall  run  into,  and  may  be  executed  in, 
the  district  where  such  judgment  or  | 
decree  was*  rendered  ; and,  also,  into  j 
the  district  from  which  such  suit  or  ac-  I 
tion  was  removed.” 

65. — The  judges  of  the  supreme 
court  are  not  appointed  as  circuit  court 
judges,  or,  in  other  words,  have  no  dis- 
tinct commission  for  that  purpose:  hut 
practice  and  acquiescence  under  it,  for 
many  years,  were  held  to  afford  an 
irresistible  argument  ngainst  this  ob- 
jection to  their  authority  to  act,  when 
made  in  the  year  1803,  and  to  have 
fixed  the  construction  of  the  judicial 
system.  The  court  deemed  the  con- 
temporary exjiosition  to  be  of  the  most 
forcible  nature,  and  considered  the 
question  at  rest,  and  not  to  lie  disturbed 
then.  Stuart  v.  Laird,  1 Cranch,  308. 
If  a vacancy  exist  by  the  death  of  the 
justice  of  the  supreme  court  to  whom 
the  district  was  allotted,  the  district 
judge  may,  under  the  act  of  Congress, 
discharge  the  official  duties,  (Pollard  v. 


Dwight,  4 Cranch,  428.  See  the  fifth 
section  of  the  act  of  29lh  April,  1802,) 
except  that  he  cannot  sit  upon  a writ 
of  error  from  u decision  in  the  district 
court.  United  States  v.  Lancaster,  5 
Wheat.  434. 

00. — It  is  enacted,  by  the  act  of 
February  28,  1830,  § 2,  that  all  the 
circuit  courts  of  the  United  States  shall 
have  the  appointment  of  their  own 
clerks;  and  in  ease  of  disagreement 
between  the  judges,  the  apjiointment 
shall  be  made  by  the  presiding  judge 
of  the  court. 

07. — The  marshal  of  the  district  is 
an  officer  of  the  court,  and  the  clerk 
of  the  district  court  is  also  clerk  of  the 
circuit  court  in  such  district.  Act  of 
September  24th,  1780,  § 7. 

68.  — In  the  District  of  Columbia, 
there  is  a circuit  court  established  by 
particular  acts  of  Congress,  composed 
of  a chief  justice  and  two  associates. 
See  act  of  February  27,  1801;  12 
Pot.  524;  7 Pot.  203;  7 Wheat.  R. 
534  ; 3 Cranch,  159;  8 Cranch,  251 ; 
6 Cranch,  233. 

§ 2.  OJ  the  Jiiris'liction  of  the  Cir- 
cuit Courts. 

69.  — The  jurisdiction  of  the  circuit 
courts  is  cither  civil  or  criminal. 

(1.)  Civil  Jurisdiction. 

The  civil  jurisdiction  is  cither  at  law 
or  in  equity. 

Their  civil  jurisdiction  at  law  is,  1st, 
original ; 2d,  by  removal  of  actions 
from  the  state  courts ; 3d,  by  writ  of 
mandamus ; 4th,  by  appeal. 

70.  — 1st.  The  original  jurisdiction 
of  the  circuit  courts  at  law,  may  be 
considered,  first,  ns  to  the  matter  in 
controversy ; second,  with  regard  to 
the  parties  litigant. 

(1.)  The  Matter  in  Dispute. 

71.  — By  the  act  of  September  24th, 
1789,  § 11,  to  give  jurisdiction  to  the 
circuit  court,  the  matter  in  dispute 
must  exceed  8500.  In  actions  to  re- 

I cover  damages  for  torts,  the  sum  laid 
in  the  declaration  is  the  criterion  as  to 
! the  matter  in  dispute.  3 Dali.  358. 
In  an  action  of  covcnunt  on  an  instru- 
ment under  seal,  containing  a penalty 
less  than  8500,  the  court  has  jurisdic- 
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tion  if  the  declaration  demand  more  . 
than  8500.  1 Wash.  C.  C.  R.  1.  In 

ejectment,  the  value  of  the  land  should 
npjx-ar  in  the  declaration,  4 Wash.  C.  j 
C.  R.  024  ; 8 Crunch,  220 ; 1 Pet.  73  ; 
hut  though  the  jury  do  not  find  the 
value  of  the  , land  in  dispute,  yet  ifevi-  1 
donee  be  given  on  the  trial,  that  the 
value  exceeds  8500,  it  is  sufficient  to 
fix  the  jurisdiction ; or  the  court  may 
ascertain  its  value  by  affidavits.  Pet. 
C.  C.  R.  73. 

71.  — If  the  matter  in  dispute  arise 
out  of  a local  injury,  for  which  a local 
action  must  be  brought,  in  order  to 
give  the  circuit  court  jurisdiction,  it 
must  be  brought  in  the  district  where 
the  lands  lie.  4 Hall’s  Law  Journal, 
78. 

72.  — By  various  acts  of  Congress 
jurisdiction  is  given  to  the  circuit 
courts  in  cases  where  actions  are  ' 
brought  to  recover  damages  for  the 
violation  of  patent  and  copy-rights,  I 
without  fixing  uny  amount  as  the  limit.  ! 
See  Acts  of  April  17,  1800,  § 4; 
Feb.  15,  1819 ; 7 Johns.  144  ; 9 Johns. 
507. 

73.  — The  circuit  courts  have  juris- 
diction in  cases  arising  under  the 
patent  laws.  By  the  Act  of  July  4, 
1830,  § 17,  it  is  enacted,  “ That  all  [ 
actions,  suits,  controversies,  and  cases 
arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  in- 
ventors the  exclusive  right  to  their 
inventions  or  discoveries,  shall  be  ori- 
ginally cognizable,  as  well  in  equity 
as  at  law,  by  the  circuit  courts  of  the 
United  States,  or  any  district  court 
having  the  powers  and  jurisdiction  of 
a circuit  court;  which  courts  shall 
have  power,  upon  bill  in  equity  filed 
by  any  party  aggrieved,  in  any  such 
case,  to  grant  injunctions,  according 
to  the  course  and  principles  of  courts 
of  equity,  to  prevent  the  violation  of 
the  rights  of  any  inventor,  as  secured 
to  him  by  any  law  of  the  United  States, 
on  such  terms  and  conditions  as  said 
courts  may  deem  reasonable.  Pro- 
vided, however.  That  from  all  judg- 
ments and  decrees,  from  any  such 
court  reudered  in  the  premises,  a writ 


of  error  or  apical,  ns  the  case  may 
require,  shall  lie  to  the  supreme  court 
of  the  United  Suites,  in  the  samo 
manner  and  under  the  same  cir- 
cumstances as  is  now  provided  by 
law  in  other  judgments  and  decrees  of 
circuit  courts,  and  in  all  other  cases  in 
which  the  court  shall  deem  it  reason- 
able to  allow  the  same.” 

74.  — In  general  the  circuit  court  has 
no  original  jurisdiction  of  suits  for 
penalties  and  forfeitures  arising  under 
the  laws  of  the  United  States,  nor  in 
admiralty  cases.  2 Dali.  305 ; 4 
Dali.  342;  Bee,  19. 

(2.)  The  Character  of  the  Parties . 

75.  — Under  this  head  will  be  con- 
sidered, 1.  The  United  States;  2. 
Citizens  of  diflbrent  states ; 3.  Suits 
where  an  alien  is  a party  ; 4.  When  an 
assignee  is  plaintiff;  5.  Defendant 
must  be  an  inhabitant  of  the  circuit* 

(i.)  The  United  States. 

76.  — The  United  States  may  sue  on 
all  contracts  in  the  circuit  courts  where 
the  sum  in  controversy  exceeds,  besides 
costs,  the  sum  of  8500 ; but  in  cases 
of  penalties  the  action  must  be  com- 
menced in  the  district  court,  unless 
the  law  gives  express  jurisdiction  to 
the  circuit  courts.  4 Dali.  342.  Under 
the  act  of  March  8, 1 815,  § 4,  the  circuit 
court  has  jurisdiction  concurrently  with 
the  district  court  of  all  suits  at  common 
law  where  any  officer  of  the  United 
States  sues  under  the  authority  of  an 
act  of  Congress ; as  where  the  post- 
master-general  sues  under  an  act  of 
Congress  for  debts  or  balances  due  to 
the  general  |w>st-office.  12  Wheat.  136. 
See  2 Pet.  447  ; 1 Pet.  318. 

77.  — The  circuit  court  has  juris- 
diction on  a bill  in  equity  filed  by  the 
United  States  against  the  debtor  of  their 
debtor,  they  claiming  priority  under 
the  statute  of  March  2,  1798,  c.  28, 
§ 65,  though  the  law  of  the  state 
where  the  suit  is  brought  permits  a 
creditor  to  proceed  against  the  debtor 
of  his  debtor  by  a peculiar  process  at 
law.  4 Wheat.  108. 

(ii.)  Suits  between  Citizens  of  different 
States. 

78.  — The  act  of  September  24, 


300 


COU 


COU 


1789,  § 11,  gives  jurisdiction  to  the 
circuit  court  in  suits  of  civil  nature 
when  the  matter  in  dispute  is  of  u 
certain  amount,  between  n citizen  of 
the  state  where  the  suit  is  brought, 
and  a citizen  of  another  state,  one  of 
the  parties  must  therefore  Ik;  a citizen 
of  the  state  where  the  suit  is  brought. 
See  1 Wash.  C.  C.  K.  84 ; Pet.  C.  C. 
R.  431 ; l Boom.  581 ; l Mtafloir,  8B0; 
5 Cranch,  288;  8 Mason,  180;  8 
Wheat.  009  ; 2 Mason,  472  ; 5 Crunch, 
57;  Id.  51;  0 Wheat.  450;  l Pet. 
238  ; 4 Wash.  C.  C.  R.  482,  n. ; Id.  595. 

79.  — Under  this  section  the  division 
of  a state  into  two  or  more  districts 
does  not  affect  the  jurisdiction  of  the 
circuit  court,  on  account  of  citizen- 
ship. The  residence  of  a party  in  a 
dillercnt  district  of  a state  from  that  in 
which  the  suit  is  brought,  does  not 
exempt  him  from  the  jurisdiction  of 
the  court;  if  he  is  found  in  the  district 
where  he  is  sued  he  is  not  within  the 
prohibition  of  this  section.  11  Pet. 
25.  A territory  is  not  a state  for  the 
purpose  of  giving  jurisdiction,  and, 
therefore,  a citizen  of  a territory 
cannot  sue  the  citizen  of  a state  in  the 
circuit  court.  1 Wheat.  91. 

(iii.)  Suits  where  an  Alien  is  a Party. 

80.  — The  act  of  September  24, 
1780,  § 11,  gives  the  circuit  court 
cognisance  of  all  suits  of  a civil  nature 
where  an  alien  is  a party ; but  these 
general  words  must  be  restricted  by 
the  provision  in  the  constitution  which 
gives  jurisdiction  in  controversies  be- 
tween a state,  or  the  citizens  of  a state, 
and  foreign  states,  citizens  or  subjects; 
and  the  statute  cannot,  extend  the  juris- 
diction beyond  the  limits  of  the  con- 
stitution. 4 Dali.  11  ; 5 Cranch,  303. 
When  both  parties  arc;  aliens,  the 
circuit  court  has  no  jurisdiction.  4 
Cranch,  46;  4 Dali.  11.  An  alien 
who  holds  lands  under  a special  law 
of  the  state  in  which  lie  is  resident, 
may  maintain  an  action  in  relation  to 
those  lands,  in  the  circuit  court.  1 
Baldw.  216. 

(iv.)  When  an  Assignee  is  the  Plain - 
tiff- 

81.  — The  court  lias  no  jurisdiction 


unless  a suit  might  have  been  prose- 
cuted in  such  court  to  recover  on  the 
contract  assigned,  if  no  assignment 
had  been  made,  except  in  cases  of  bills 
of  exchange.  Act  of  September  24, 
1789,  §11;  see  2 Pet.  319;  1 Mason, 
243;  6 Wheat.  146;  11  Pet.  83;  9 
Wheat.  537  ; 6 Cranch,  332  ; 4 Wash. 
C.  C.  R.  349;  4 Mason,  435;  12  Pet. 

1 64 ; 2 Mason,  252.  It  is  said  that 
this  section  of  the  act  of  Congress  has 
no  application  to  the  conveyance  of 
lands  from  a citizen  of  one  state  to  a 
citizen  of  another.  The  grantee  in 
such  case  may  maintain  his  action  in 
the  circuit  court,  when  otherwise  pro- 
perly qualified,  to  try  the  title  to  such 
lands.  2 Sumn.  252. 

(v.)  The  Defewlanl  must  he  an 
Inhabitant  of  or  found  in  the  Cir- 
cuit. 

82.  — The  circuit  court  has  no  juris- 
diction of  an  action  against  a defen- 
dant unless  lie  be  an  inhabitant  of  the 
district  in  which  such  court  is  located 
or  found  therein,  at  the  time  of  serving 
the  writ.  3 Wash.  C.  C.  R.  456.  A 
citizen  of  one  state  may  be  sued  in 
another,  if  the  process  lie  served  upon 
him  in  the  latter ; but  in  such  cases, 
the  plaintiff  must  be  a citizen  of  the 
latter  state,  or  an  alien.  1 Pet.  C.  C. 
R.  431. 

2 fl.  Removal  of  Actions  from  the 
State  Courts. 

83.  — The  act  of  September  24, 1789, 
gives,  in  certain  cases,  the  right  of  re- 
moving a suit  instituted  in  a state 
court  to  the  circuit  court  of  the  district. 
It  is  enacted  by  that  law,  that  if  a 
suit  be  commenced  in  any  state  court 
against  an  alien,  or  by  a citizen  of  the 
state  in  which  the  suit  is  brought, 
against  a citizen  of  another  state,  and 
the  matter  in  dispute  exceeds  the  afore- 
said sum  or  value  of  five  hundred  dol- 
lars, exclusive  of  costs,  to  be  made  to 
appear  to  the  satisfaction  of  the  court, 
and  the  defendant  shall,  at  the  time  of 
entering  his  appearance  in  such  state 
court,  file  a petition  for  the  removal  of 
the  cause  for  trial,  into  the  next  circuit 
court,  to  be  held  in  the  district  where 

, the  suit  is  pending,  and  ofier  good  and 
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sufficient  security  for  his  entering  in 
such  court,  on  the  first  day  of  its  ses- 
sion, copies  of  the  said  process  against 
him,  and  also  for  his  then  appearing 
and  entering  special  bail  in  the  cause, 
if  spociul  bail  was  originally  required 
therein,  it  shall  then  be  the  duty  of  the 
state  court  to  accept  the  surety,  and 
proceed  no  further  in  the  cause.  And 
any  bail  that  may  have  been  originally 
taken  shall  be  discharged.  And  the 
said  copies  being  entered  as  aforesaid 
in  such  court  of  the  United  States,  the 
cause  shall  there  proceed  in  the  same 
manner  as  if  it  had  been  brought  there 
by  original  process.  And  any  attach- 
ment of  the  goods  or  estate  of  the  de- 
fendant, by  the  original  process,  shall 
hold  the  goods  or  estate  so  attached,  to 
answer  the  final  judgment,  in  the  same 
manner  as  by  the  laws  of  such  state 
they  would  have  been  holden  to  an- 
swer final  judgment,  had  it  been  ren- 
dered by  the  circuit  court  in  which  the 
suit  commenced.  Vide  act  of  Scptcm- 
ber,  24,  1789,  § 12;  4 Dali.  11;  5 
Cranch,  303;  4 Johns.  II.  403;  1 
Pet.  R.  220  ; 2 Ycates,  R.  275 ; 4 W. 
C.  C.  R.  286,  344. 

84.  — By  the  constitution,  art.  3,  § 2, 
1,  the  judicial  power  shall  extend  to 
controversies  between  citizens  of  the 
same  state,  claiming  lands  under  grants 
of  different  states. 

85.  — By  a clause  of  the  12th  sec- 
tion of  the  act  of  September  24th,  1789, 
it  is  enacted,  that,  if  in  any  action  com- 
menced in  a state  court,  the  title  of 
land  be  concerned,  and  the  parties  are 
citizens  of  the  same  state,  and  the  mat- 
ter in  dispute  exceeds  the  sum  or  value 
of  live  hundred  dollars,  exclusive  of 
costs,  the  sum  or  value  being  made  to 
appear  to  the  satisfaction  of  the  court, 
cither  party,  before  the  trial,  shall  state 
to  the  court,  and  make  affidavit,  if  it  re- 
quire it,  that  he  claims,  and  shall  rely 
upon  a right  or  title  to  the  land,  under 
grant  from  a state,  other  than  that  in 
which  the  suit  is  pending,  and  produce 
the  original  grant,  or  an  excmplifica-  ' 
tion  of  it,  except  where  the  loss  of  re-  I 
cords  shall  put  it  out  of  his  power,  and 
shall  move  that  the  adverse  party  in-  [ 


form  the  court,  whether  he  claims  a 
right  of  title  to  the  land  under  a grant 
from  the  state  in  which  the  suit  is  pend- 
ing; the  said  adverse  party  shall  give 
such  information,  otherwise  not  be  al- 
lowed to  plead  such  grant,  or  give  it  in 
evidence  upon  the  trial ; and  if  he  in- 
forms that  he  does  claim  under  any 
such  grant,  the  party  claiming  under 
the  grant  first  mentioned,  may  then,  on 
motion,  remove  the  cause  for  trial,  to 
the  next  circuit  court  tube  holden  in  such 
district.  But  if  he  is  the  defendant,  ho 
shall  do  it  under  the  same  regulations 
as  in  the  before  mentioned  case  of  the 
removal  of  a cause  into  such  court  by 
an  alien.  And  neither  party  removing 
the  cause  shall  be  allowed  to  plead,  or 
give  evidence  of,  any  other  title  than 
that  by  him  stated  as  aforesaid,  as  the 
ground  of  his  claim.  See  9 Cranch, 
292;  2 Wheat.  R.  378. 

8G. — Application  for  removal  must 
be  made  during  the  term  at  which  the 
defendant  enters  his  appearance.  1 J. 
.1.  Marsh.  232.  If  a state  court  agree 
to  consider  a petition  to  remove  the 
cause  as  filed  of  the  preceding  term, 
yet  if  the  circuit  court  see  by  the  re- 
cord, that  it  was  not  filed  till  a subse- 
quent term,  they  will  not  permit  the 
cause  to  bo  docketed.  Pet.  C.  C.  R. 
44;  Paine,  410;  but  see  2 Penning. 
025. 

87.  — In  chancery,  when  the  defen- 
dant  wishes  to  remove  the  suit,  he  must 
file  his  petition  when  he  enters  his  ap- 
pearance ; 4 Johns.  Ch,  94  ; and  in  an 
action  in  a court  of  law,  at  the  time  of 
putting  in  special  bail.  12  Johns.  153. 
And  if  an  alien  file  his  petition  when  he 
filed  special  bail,  he  is  in  time,  though 
the  bill  be  excepted  to.  1 Caines, 
248 ; Coleman,  58.  A defendant  in 
ejectment  may  tile  his  petition  when  he 
is  let  in  to  defend.  4 Johns.  493. 
See  Pet.  C.  C.  R.  220 ; 2 Wash.  C.  C. 
R.  463;  2 Yeates,  275,  352;  3 Dali. 
467 ; 4 Wash.  C.  C.  R.  286  ; 2 Root 
444  ; 5 John.  Ch.  R.  300  ; 3 Ham.  48  ; 
4 Wash.  C.  C.  R.  84. 

3r/.  licmei hj  by  Mandamus, 

88.  — The  power  of  the  circuit  court 
to  issue  a mandamus,  is  confiucd,  exclu- 
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sively,to  cases  in  which  it  may  lx?  neces- 
sary lor  the  exercise  of  a jurisdiction 
already  existing;  as,  for  instance,  if  the 
court  below  refuse  to  proceed  to  judg- 
ment, there  a mandamus  in  the  nature 
of  a procedendo  may  issue.  7 (’ranch, 
504  ; 0 Wheat.  R.  598.  After  the  state 
court  had  refused  to  permit  the  removal 
of  a cause  on  petition,  the  circuit  court 
issued  a mandamus  to  transfer  the  cause. 

4th.  Appellate  Jurisdiction. 

89.  — The  appellate  jurisdiction  is 
exercised  by  means  of,  1.  Writs  of  er- 
ror ; 2.  Appeals  from  the  district  courts 
in  admiralty  and  maritime  jurisdic- 
tion ; 3.  Certiorari ; 4.  Procedendo. 

90.  — [l.jThis  court  has  jurisdiction 
to  issue  writs  of  error  to  the  district 
court,  on  judgments  of  that  court  in 
civil  cases  at  common  law. 

91.  — The  11th  section  of  the  act  of 
September  24th,  1789,  provides,  that 
the  circuit  courts  shall  also  have  appel- 
late jurisdiction  from  the  district  courts, 
under  the  regulations  and  restrictions 
thereinafter  provided. 

92.  — By  the  22d  section,  final  de- 
crees and  judgments  in  civil  actions  in 
a district  court,  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of 
fifty  dollars,  exclusive  of  costs,  may  lx? 
re-examined,  and  reversed  or  affirmed 
in  a circuit  court  holden  in  the  same 
district,  upon  a writ  of  error,  whereto 
shall  be  annexed  and  returned  there- 
with at  the  day  and  place  therein  men- 
tioned, an  authenticated  transcript  of 
the  record  and  assignment  of  errors, 
and  prayer  for  reversal,  with  a citation 
to  the  adverse  party,  signed  by  the 
judge  of  such  district  court,  or  a justice 
of  the  supreme  court,  the  adverse  party 
having  at  least  twenty  days’  notice. 
But  there  shall  be  no  reversal  on  such 
writ  of  error,  for  error  in  ruling  any 
plea  in  abatement,  other  than  a plea  to 
the  jurisdiction  of  the  court,  or  for  any 
error  in  fact.  And  writs  of  error  shall 
not  be  brought  but  within  five  years 
after  rendering  or  passing  the  judgment 
or  decree  complained  of;  or,  in  case 
the  person  entitled  to  such  writ  of  er- 
ror be  an  infant,  non  co?npos  mentis , 
or  imprisoned,  then  within  five  years, 


ns  aforesaid,  exclusive  of  the  time  ot 
such  disability.  And  every  justice  or 
judge  signing  a citation  or  any  writ  of 
error  as  aforesaid,  shall  take  good  and 
sufficient  security,  that  the  plaintiff*  in 
error  shall  prosecute  his  writ  to  effect, 
and  answer  all  damages  and  costs,  if 
lie  fail  to  make  his  plea  good. 

98.  — The  district  judge  cannot  sit  iu 
the  circuit  court  on  a writ  of  error  to 
district  court.  5 Wheat.  R.  434. 

94.  — It  is  above  observed,  that  writs 
of  error  may  lx?  issued  to  the  district 
court  in  civil  cases  at  common  law,  but 
a writ  of  error  docs  not  lie  from  a cir- 
cuit to  u district  court  in  an  admiralty 
or  maritime  cause.  1 Gall.  R.  5. 

95.  — [2.]  Appeals  from  the  district 
to  the  circuit  court  take  place  gcneraj- 
ly  in  civil  causes  of  admiralty  or  mari- 
time jurisdiction. 

90. — By  the  act  of  March  3,  1803, 
§ 2,  it  is  enacted,  That  from  all  final 
judgments  or  decrees  in  any  of  the  dis- 
trict courts  of  the  United  States,  an  ap- 
peal, where  the  matter  in  dispute,  ex- 
clusive of  casts,  shall  exceed  the  sum 
or  value  of  fifty  dollars,  shall  be  allow- 
ed to  tin?  district  court  next  to  lx?  hold- 
en in  the  district  where  such  final  judg- 
ment or  judgments,  decree  or  decrees 
shall  be  rendered : and  the  circuit 
courts  arc  thereby  authorized  and  re- 
quired, to  hear  and  determine  such  ap- 
peals. 

97. — [3.]  Although  no  act  of  Con- 
gress authorizes  the  circuit  court  to  is- 
sue a certiorari  to  the  district  court  for 
the  removal  of  a cause1,  yet  if  the  cause 
lx4  so  removed,  and  instead  of  tuking 
advantage  of  the  irregularity  in  proper 
time  and  in  a proper  manner,  the  de- 
fendant makes  the  defence  and  pleads 
to  issue,  he  thereby  waives  the  objec- 
tion, and  the  suit  w ill  1x3  considered  ns 
an  original  one  in  the  circuit  court, 
made  so  by  consent  of  parties.  2 
Wheat.  R.  221. 

99.  — [4.]  The  circuit  court  may  is- 
sue a writ  of  procedendo  to  the  district 
court. 

2.  Equity  Jurisdiction  of  the  Circuit 
Courts. 

99. — Circuit  courts  arc  vested  w ith 
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equity  jurisdiction  in  certain  cases. 
The  act  of  September,  1789,  § 11, 
gives  original  cognisance,  concurrent 
with  the  courts  of  the  several  states,  of 
all  suits  of  a civil  nature  at  common 
law  or  in  equity , where  the*  matter  in 
dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars, 
between  certain  parties  therein  men- 
tioned. 

100.  — And  the  act  of  April  15, 1810, 
§ 1,  provides,  “That  the  circuit  court 
of  the  United  States  shall  have  original 
cognisance,  ns  well  in  equity  ns  at  law, 
of  all  actions,  suits,  controversies,  and 
cases  arising  under  any  law  of  the 
United  States,  granting  or  confirming 
to  authors  or  inventors,  the  exclusive 
right  to  their  respective  writings,  in- 
ventions, and  discoveries ; and  upon 
any  bill  in  equity  filed  by  any  party 
aggrieved,  in  such  cases,  shall  have 
authority  to  grant  injunctions  accord- 
ing to  the  course  and  principles  of 
courts  of  equity,  to  prevent  the  viola- 
tion of  the  rights  of  any  authors  or  in- 
ventors, secured  to  them  by  any  laws 
of  the  United  States,  on  such  terms 
and  conditions  as  the  said  courts  may 
deem  fit  and  reasonable : provided, 
however , that  from  all  judgments  and 
decrees  of  any  circuit  courts  rendered 
in  the  premises,  a writ  of  error  or  ap- 
peal, as  the  case  may  require,  shall  lie 
to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  under 
the  same  circumstances,  as  is  now  pro- 
vided by  law,  in  other  judgments  and 
decrees  of  such  circuit  court.” 

101.  — By  the  act  of  August  23, 
1842,  it  is  enacted,  §5,  “That  the  dis- 
trict courts,  as  courts  of  admiralty,  and 
the  circuit  courts  as  courts  of  equity, 
shall  be  deemed  always  open  for  the 
purpose  of  filing  libels,  bills,  petitions, 
answers,  pleas,  und  other  pleadings,  lor 
issuing  and  returning  mesne  aud  final 
process  and  commissions,  and  for  mak- 
ing and  directing  all  interlocutory  mo- 
tions, orders,  rules,  and  other  proceed- 
ings whatever,  preparatory  to  the 
hearing  of  all  causes  pending  therein 
upon  their  merits.  And  it  shall  be 
competent  for  any  judge  of  the  court, 
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upon  reasonable  notice  to  the  parties, 
in  the  clerk’s  office  or  at  chambers,  and 
in  vacation  as  well  ns  in  term,  to  make 
and  direct,  and  award  all  such  process, 
commissions,  and  interlocutory  orders, 
rules,  and  other  proceedings,  whenever 
the  same  are  not  grantablc  of  course 
according  to  the  rules  and  practice  of 
the  court.” 

(2.)  Criminal  Jurisdiction  of  the  Cir- 
cuit Courts. 

102.  — The  often  cited  lltli  section 
of  the  act  of  the  24th  of  September, 
1789,  gives  the  circuit  courts  exclusive 
cognisance  of  all  crimes  and  offences 
cognisable  under  the  authority  of  the 
United  States,  except  where  that  act 
otherwise  provides,  or  the  laws  of  the 
United  States  shall  otherwise  direct, 
and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offences 
cognisable  therein.  The  jurisdiction 
of  the  circuit  courts  in  criminal  cases  is 
confined  to  offences  committed  within 
the  district  for  which  those  courts  re- 
spectively sit  when  they  are  committed 
on  land.  Serg.  Const.  Law,  129 ; l 
Gallis.  488. 

2.  Of  the  District  Ornrts. 

103.  — In  treating  of  district  courts , 
the  same  division  which  was  made,  in 
considering  circuit  courts,  will  here  be 
adopted,  by  taking  a view,  1,  Of  their 
organization  ; and,  2,  Of  their  jurisdic- 
tion. 

§1.0/*  the  Organization  of  the  Dis- 
trict Courts . 

104.  — The  United  States  arc  divided 
into  districts,  in  each  of  which  is  a 
court  called  a district  court,  which  is 
to  consist  of  one  judge,  who  is  to  reside 
in  the  district  for  which  he  is  appointed, 
and  to  hold  annually  four  sessions. 
Act  of  September  24,  1789.  By  sub- 
sequent acts  of  Congress,  the  number 
of  annual  sessions  in  particular  dis- 
tricts,^ sometimes  more  and  sometimes 
less ; and  they  arc  to  be  held  at  vari- 
ous places  in  the  district.  There  is 
also  a district  court  in  the  District  of 
Columbia,  held  by  the  chief  justice  of 
the  circuit  court  of  that  district. 
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§ 2.  Jurisdiction  of  the  District 
Courts . 

105.  — Their  jurisdiction  is  either  ci- 
vil or  criminal. 

106.  — (1.)  Their  civil  jurisdiction 
extends,  1.  To  admiralty  and  maritime 
causes  : the  admiralty  and  maritime  j 
jurisdiction,  is  either  the  ordinary  ju-  j 
risdiction,  which  comprehends  prize 
suits ; cases  of  salvage ; actions  for  | 
torts ; and  actions  on  contracts,  such 
ns  seamen's  wages,  pilotage,  bottomry,  i 
ransom,  materials,  and  the  like ; or  the  i 
extraordinary  or  expressly  vested  ju-  j 
risdiction,  which  includes  cases  of  se  iz- 
ures under  the  revenue  laws,  &c. ; and 
captures  within  the  jurisdiction  of  the 
United  States. 

107.  — 2.  To  cases  of  seizure  on  land 
under  the  laws  of  the  United  States, 
and  in  suits  for  penalties  and  forfeit- 
ures, incurred  under  the  laws  of  the 
United  States. 


108. — 3.  To  coses  in  which  an  alien 
sues  for  a tort,  in  violation  of  the  laws 
of  nations,  or  a treaty  of  the  United 
States. 

101). — 4.  To  suits  instituted  by  the 
United  State  s. 

110.  — 5.  To  actions  by  and  against 
consuls. 

111.  — 0.  To  certain  cases  in  equi- 


112. — 1.  The  admiralty  and  mari- 
time jurisdiction  of  the  district  court  is 
ordinary  or  extraordinary. 

113 — 1st.  The  ordinary  jurisdic- 
tion is  granted  by  the  act  of  September 
24th,  1789,  §9;  it  is  there  enacted, 
that  the  district  court  shall  have  exclu- 
sive original  cognisance  of  all  civil 
causes  of  admiralty  and  maritime  ju- 
risdiction. This  jurisdiction  is  exclu- 
sive. Bee,  19;  3 Dali.  16;  Paine, 
111  ; 4 Mason,  139. 

114.  — This  ordinary  jurisdiction  is 
exercised  in 

1 15. — (1  ) Prize  suits.  The  act  of 
September  24,  1789,  § 9,  vests  in  the 
district  courts  as  full  jurisdiction  of  all 
prize  causes  ns  the  admiralty  of  Eng- 
land ; and  this  jurisdiction  is  an  ordi- 
nary inherent  branch  of  the  powers  of 


the  court  of  admiralty,  whether  consi- 
dered  as  prize  courts  or  instance 
courts.  3 Dali.  16;  Paine,  111. 

116.  — The  act  of  Congress  marks 
out  not  only  the  general  jurisdiction  of 
the  district  courts,  but  also  that  of  the 
several  courts  in  relation  to  each  other, 
in  cases  of  seizure  on  the  waters  of  the 
United  States,  navigable,  Acc.  When 
the  seizure  is  made  within  the  waters 
of  one  district,  the  court  of  that  district 
has  exclusive  jurisdiction,  though  tho 
oficncc  may  have  been  committed  out 
of  the  district.  When  the  seizure  is 
made  on  the  high  seas,  the  jurisdiction 
is  in  tho  court  of  the  district  where  tho 
property  may  be  brought.  9 Wheat. 
402 ; 6 Cranch,  281 ; 1 Mason,  360  ; 
Paine,  40# 

117.  — When  the  seizure  has  been 
made  within  the  waters  of  a foreign 
nation,  the  district  court  has  jurisdic- 
tion, when  the  property  has  been 
brought  into  the  district,  and  a prose- 
cution has  been  instituted  there.  9 
Wheat.  402 ; 9 Cranch,  102. 

118.  — The  district  court  has  juris- 
diction of  seizures,  and  of  the  question 
who  is  entitled  to  their  proceeds,  us  in- 
formers or  otherwise ; and  the  princi- 
pal jurisdiction  is  exclusive,  the  ques- 
tion, as  to  who  is  the  informer,  is  also 
exclusive.  4 Mason,  139. 

119 .  — (2 . ) Cases  of  sal  cage.  U nder 
the  constitution  and  laws,  this  court 
has  exclusive  original  cognisance  in 
cases  of  salvage ; and,  as  a conse- 
quence, it  has  the  power  to  determine 
to  whom  the  residue  of  the  property 
belongs,  after  deducting  the  salvage. 
3 Dali.  183. 

120. — (3.)  Actions  arising  out  of 
torts  and  injuries.  The  district  court 
has  jurisdiction  over  all  torts  and  inju- 
ries committed  on  the  high  sens,  and  in 
ports  or  harbours  within  the  ebb  and 
flow  of  the  tide.  Vide  1 Wheat.  R. 
304  ; 2 Gall.  U.  389 ; 1 Mason,  96 ; 
3 Mason,  242;  4 Mason,  380;  18 
Johns.  R.  257, 

121.  — A court  of  admiralty  has  ju- 
risdiction to  redress  personal  wrongs 
committed  on  a passenger,  on  the  high 
seas,  by  the  master  of  a vessel,  whether 
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those  wrongs  be  by  direct  force  or  con- 
sequential injuries.  3 Mason,  242. 

122.  — The  admiralty  may  decree 
damages  for  an  unlawful  capture  of  an 
American  vessel  by  a French  privateer, 
and  may  proceed  by  attachment  in 
ran . Bee,  60. 

123.  — It  has  jurisdiction  in  cases  of 
maritime  torts,  in  personam  as  well  as 
in  rent.  10  Wheat.  473. 

124.  — This  court  has  also  jurisdic- 
tion of  petitory  suits  to  reinstate  own- 
ers of  vessels  who  have  been  displaced 
from  their  possession.  5 Mason,  465. 
It  exercises  jurisdiction  of  all  torts  and 
injuries  committed  on  the  high  seas, 
and  in  ports  or  harbours  within  the 
flow  or  ebb  of  the  tide.  2 Gallis.  398 ; 
Bee,  51. 

125.  — A father,  whose  minor  son 
has  been  tortiously  abducted  and  se- 
duced on  a voyage  on  the  high  seas, 
may  sue,  in  the  admiralty,  in  the  na- 
ture of  an  action  per  quod,  &c.,  also 
for  wages  earned  by  such  son  in  mari- 
time service.  4 Mason,  380. 

126. — (4.)  Suits  on  contracts.  As 
a court  of  admiralty,  the  district  court 
has  a jurisdiction,  concurrent  with  the 
courts  of  common  law,  over  all  mari- 
time contracts,  wheresoever  the  same 
may  be  made  or  executed,  or  whatso- 
ever be  the  form  of  the  contract.  2 
Gallis.  398.  It  may  enforce  the  per- 
formance of  charter-parties  for  foreign 
voyages,  and  by  proceeding  in  rent,  u 
lien  for  freight  under  them.  1 Sumn. 
551  ; 2 Sumn.  589.  It  has  jurisdic- 
tion over  contracts  for  the  hire  of  sea- 
men, when  the  service  is  substantially 
performed  on  the  sea,  or  on  waters 
within  the  flow  nnd  reflow  of  the  tide. 
10  Wheat.  428;  7 Pet.  324;  Bee, 
199;  Gilp.  529.  But  unless  the  ser- 
vices are  essentially  maritime,  the  ju- 
risdiction docs  not  attach.  10  Wheat. 
428  ; Gilp.  529. 

127.  — The  master  of  a vessel  may 
sue  in  the  admiralty,  in  personam,  for 
his  wages ; and  the  mate,  who  on  his 
death  succeeds  him,  has  the  same 
right.  1 Sumn.  157  ; 9 Mason,  161  ; 
4 Mason,  196.  But.  when  the  services 
for  which  he  sues  have  not  been  per- 


formed by  him  ns  master,  they  cannot 
be  sued  lor  in  admiralty.  3 Mason, 

161. 

128.  — The  jurisdiction  of  the  admi- 
ralty attaches  when  the  services  are 
performed  on  a ship  in  port  where  the 
tide  ebbs  nnd  flows.  7 Pet.  324 ; 
Gilp.  529. 

129.  — Seamen,  employed  on  board 
of  steamboats  and  lighters  engaged  in 
trade  or  commerce  on  tide- water,  are 
within  the  admiralty  jurisdiction.  But 
those  in  ferry-boats  arc  not  so.  Gilp. 
532 ; Gilp.  203. 

130.  — Wages  may  bo  recovered  in 
the  admiralty  by  the  pilot,  deck-hands, 
engineer,  and  li remen  on  board  of  a 
steamboat.  Gilp.  505. 

131.  — But  unless  the  sendee  of 
those  employed  contribute  in  naviga- 
ting the  vessel,  or  to  its  preservation, 
they  cannot  sue  for  their  wages  in  the 
admiralty;  musicians  on  board  of  a 
vessel,  who  am  hired  and  employed  as 
such,  cannot  therefore  enforce  a pay- 
ment of  their  wages  by  a suit  in  rem 
in  the  admiralty.  Gilp.  516. 

132.  — 2d.  The  extraordinary  juris- 
diction of  the  district  court,  as  a court 
of  admiralty,  or  that  which  is  vested 
by  various  acts  of  Congress,  consists 
of — 

(1.)  Seizures  under  the  laws  of  im- 
post, navigation,  or  trade  of  the  United 
States.  It  is  enacted,  by  the  act  of 
September  24,  1789,  § 9,  that  the  dis- 
trict court  shall  have  exclusive  original 
cognisnnce  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  inclu- 
ding nil  seizures  under  laws  of  impost, 
navigation,  or  trade  of  the  United 
States,  when  the  seizures  arc  made  on 
waters  which  arc  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons 
burden,  within  their  respective  districts, 
ns  well  as  upon  the  high  seas  ; saving 
to  suitors,  in  all  cases,  the  right  of  a 
common  luw  remedy,  when  the  com- 
mon law  is  competent  to  give  it. 

133.  — Causes  of  this  kind  are  to  be 
tried  by  the  district  court,  and  not  by  a 
jury.  4 Cranch,  438  ; 5 Crunch,  281  ; 
1 Wheat.  9,  20;  7 Cranch,  112;  3 
Dali.  297. 
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1 34.  — It  is  the  place  of  seizure,  and 
not  the  committing  of  the  offence,  that, 
under  the  act  of  September  24,  1789, 
gives  jurisdiction  to  the  court,  4 
Crunch,  443 ; 6 Crunch,  304 ; for 
until  there  has  been  a seizure,  the  fo- 
rum cannot  be  ascertained.  9 Crunch, 
289. 

135.  — When  the  seizure  has  been 
voluntarily  abandoned,  it  loses  its  va- 
lidity, and  no  jurisdiction  attaches  to 
any  court,  unless  there  be  a new  seiz- 
ure. 10  Wheat.  325;  1 Mason,  301. 

130. — (2.)  The  admiralty  jurisdic- 
tion, expressly  vested  in  the  district 
court,  embraces,  also,  captures  made 
within  the  jurisdictional  limits  of  the 
United  States.  By  the  act  of  April 
20,  1818,  § 7,  the  district  court  shall 
take  cognisance  of  complaints,  by 
whomsoever  instituted,  in  cases  of  cap- 
tures made  within  the  waters  of  the 
United  Suites,  or  within  a marine 
league  of  the  coasts  and  shores  thereof. 

137.  — 2.  The  civil  jurisdiction  of  the 
district  court  extends  to  cases  of  seiz- 
ure on  land,  under  the  laws  of  the 
United  States,  and  in  suits  for  penalties 
and  forfeitures  incurred  under  the  laws 
of  the  United  States. 

138.  — The  act  of  September  24, 
1789,  § 9,  gives  to  the  district  court 
exclusive  original  cognisance  of  all 
seizures  made  on  land,  and  other  wa- 
ters than  ns  aforesaid,  (that  is,  those 
which  arc  navigable  by  vessels  of  ten 
or  more  tons  burden,  within  their  re- 
spective districts,  or  on  the  high  seas,) 
and  of  all  suits  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the 
United  States. 

139.  — In  all  cases  of  seizure  on 
land,  the  district  court  sits  as  a court 
of  common  law,  and  its  jurisdiction  is 
entirely  distinct  from  that  exercised  in 
case  of  seizure  on  waters  navigable 
by  vessels  of  ten  tons  burden  and  up- 
wards. 8 Wheat.  395. 

140.  — Seizures  of  this  kind  are 
triable  by  jury ; they  are  not  cases  of 
admiralty  and  maritime  jurisdiction.  4 
Crane h,  443. 

141.  — 3.  The  civil  jurisdiction  of 
the  district  court  extends  also  to  cases 


in  which  un  alien  sues  for  a tort,  in 
violation  of  the  law  of  nations,  or  a 
treaty  of  the  United  States. 

142.  — The  act  of  September  24, 
1789,  § 9,  directs  that  the  district 
court  shall  have  cognisance,  concur- 
rent with  the  courts  of  the  several 
states,  or  the  circuit  courts,  as  the  case 
may  be,  of  all  causes  where  an  alien 
sues  for  a tort  only,  in  violation  of  the 
law  of  nations,  or  of  a treaty  of  the 
United  States. 

143.  — 4.  The  civil  jurisdiction  of 
this  court  extends  further  to  suits  insti- 
tuted by  the  United  States.  By  the 
9th  section  of  the  act  of  September 
25th,  1769,  the  district  court  shall  also 
have  cognisance,  concurrent  as  last 
mentioned,  of  all  suits  at  common  law, 
where  the  United  States  sue,  and  the 
matter  in  dispute  amounts,  exclusive  of 
casts,  to  the  sum  or  value  of  one  hun- 
dred dollars.  And  by  the  act  of  March 
3d,  1815,  § 4,  it  has  cognisance,  con- 
current with  the  courts  and  magistrates 
of  the  several  states,  and  the  circuit 
courts  of  the  United  States,  of  all  suits 
at  common  law  where  the  United 
States,  or  any  officer  thereof,  under  tlic 
authority  of  any  act  of  Congress  sue, 
although  the  debt,  claim,  or  other  mat- 
ter in  dispute,  shall  not  amount  to  one 
hundred  dollars. 

1 44.  — These  last  words  do  not  con- 
fine the  jurisdiction  given  by  this  act 
to  one  hundred  dollars,  but  prevent  it 
from  stopping  at  that  sum  : and  conse- 
quently, suits  for  sums  over  one  hun- 
dred dollars  ore  cognisable  in  the  dis- 
trict, circuit,  and  state  courts,  and  be- 
fore magistrates,  in  the  cases  here 
mentioned.  By  virtue  of  this  act, 
these  tribunals  have  jurisdiction  over 
suits  brought  by  the  postmaster-gene- 
ral, for  debts  and  balance  due  the  ge- 
neral past  office.  12  Wheat.  147;  2 
Pet.  447;  1 Pet.  318. 

145.  — 5.  This  court  has  jurisdiction 
of  actions  by  and  against  consuls  or 
vice-consuls,  exclusively  of  the  courts 
of  the  several  states,  except  for  ollences 
where  other  punishment  than  whipping, 
not  exceeding  thirty  stripes,  a fine  ex- 
ceeding  one  hundred  dollars,  or  a term 
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of  imprisonment  not  exceeding  six 
mouths,  is  inflicted. 

146.  — For  offences  above  this  de- 
scription formerly  the  circuit  court 
only  had  jurisdiction  in  cases  of  con- 
suls. 5 S.  & It.  545  ; 2 Dull.  299. 
But  by  the  act  of  August  23d,  1842, 
the  district  courts  shall  have  concur- 
rent jurisdiction  with  the  circuit  courts 
of  all  crimes  and  offences  against  the 
United  Suites,  the  punishment  of  which 
is  not  capital.  And  by  the  act  of 
February  28th,  1839,  § 5,  the  punish- 
ment of  whipping  is  alndishcd. 

147.  — 0.  The  jurisdiction  of  the 
district  court  under  the  bankrupt  laws 
will  be  found  under  the  title  Bank- 
rupt, 

148.  — 7.  The  district  courts  have 
equitable  jurisdiction  in  certain  cases. 

149.  — By  the  first  section  of  the  act 

of  February  13th,  1807,  the  judges  of 
the  district  courts  of  the  United  States 
shall  have  as  fell  power  to  grant  writs 
of  injunctions,  to  operate  within  their 
respective  districts,  as  is  now  exercised 
by  any  of  the  judges  of  the  supreme 
court  of  the  United  States,  under  the 
same  rules,  regulations,  and  restrictions, 
as  are  prescribed  by  the  several  acts 
of  Congress  establishing  the  judiciary 
of  the  United  States,  any  law  to  the 
contrary  notwithstanding.  Provided , 

that  the  same  shall  not,  unless  so  or- 
dered by  the  circuit  court,  continue 
longer  than  to  the  circuit  then  next  en- 
suing; nor  shall  an  injunction  be  is- 
sued by  a district  judge  in  any  case, 
where  the  party  has  had  a reasonable 
time  to  apply  to  the  circuit  court  for 
the  writ. 

150.  — An  injunction  may  be  issued 
by  the  district  judge  under  the  act  of 
March  3d,  1820,  §§  4,  5,  where  pro- 
ceedings have  taken  place  by  warrant 
and  distress  against  a debtor  to  the 
United  States  or  his  sureties,  subject 
by  § 6,  to  appeal  to  the  circuit  court 
from  the  decision  of  such  district  judge 
in  refusing  or  dissolving  the  injunction, 
if  such  appeal  be  allowed  by  a justice 
of  the  supreme  court.  On  which,  with 
an  exception  as  to  the  necessity  of  an 
answer  on  the  part  of  the  United 


States,  the  proceedings  are  to  be  as  in 
other  cases. 

151.  — The  act  of  24th  September, 
1789,  § 14,  vests  in  the  judges  of  the 
district  courts,  power  to  grant  writs  of 
habeas  corpus,  for  the  purpose  of  an 
inquiry  into  the  cause  of  commit- 
ment. 

152.  — Other  acts  give  them  power 
to  issue  writs,  make  rules,  take  deposi- 
tions, &c.  The  acts  of  Congress 
already  treated  of  relating  to  the  pri- 
vilege of  not  being  sued  out  of  the  dis- 
trict of  which  the  defendant  is  an  in- 
habitant, or  in  which  he  is  found,  re- 
stricting suits  by  assignees,  and  various 
others,  apply  to  the  district  court  as 
well  as  to  the  circuit  court. 

153.  — By  the  9th  section  of  the  act 
of  September  24th,  1789,  the  trial  of 
issues  in  fact  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  shall 
be  by  jury.  Serg.  Const.  Law,  226, 
227. 

(2.)  The  criminal  jurisdiction  of 
the  district  court. 

154.  — By  the  act  of  August  23d, 
1842,  $ 3,  it  is  enacted  that  the  district 
courts  of  the  United  States  shall  have 
concurrent  jurisdiction  with  the  circuit 
courts,  of  all  crimes  and  offences 
against  the  United  Slates,  the  punish- 
ment of  which  is  not  capital. 

155.  — -There  is  a class  of  district 
courts  of  a peculiar  description.  These 
exercise  the  power  of  a circuit  court, 
under  the  same  regulations  as  they 
were  formerly  exercised  by  the  district 
court  of  Kentucky,  which  was  the  first 
of  the  kind. 

156.  — The  act  of  September  24th, 
1789,  § 10,  gives  the  district  court  of 
the  Kentucky  district,  besides  the 
usual  jurisdiction  of  a district  court, , 
the  jurisdiction  of  all  causes,  except  of 
appeals  and  w rits  of  error,  therein- 
atler  made  cognizable  in  a circuit 
court,  and  writs  of  error  and  appeals 
were  to  lie  from  decisions  therein  to 

i the  supreme  court,  and  under  the  same 
l regulations.  By  the  12th  section, 
authority  was  given  to  remove  cases 
I from  a state  court  to  such  court, 
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in  the  same  manner  as  to  a circuit 
court. 

3.  The  territorial  courts. 

157, — The  act  to  establish  the  terri- 
torial government  of  Oregon,  approved 
August  14,  1848,  establishes  the  judi- 
cial power  of  the  said  territory  as 
follows : 

§ 9.  The  judicial  power  of  said 
territory  shall  be  vested  in  a supreme 
court,  district  courts,  probate  courts, 
and  in  justices  of  the  peace.  The  su- 
preme court  shall  consist  of  a chief 
justice  and  two  associate  justices,  any 
two  of  whom  shall  constitute  a quorum, 
and  who  shall  hold  a term  at  the  scat 
of  government  of  said  territory  annu- 
ally ; and  they  shall  hold  their  offices 
during  the  period  of  four  years,  and 
until  their  successors  shall  be  appointed 
and  qualified.  The  said  territory 
shall  be  divided  into  three  judicial  dis- 
tricts, and  a district  court  shall  be  held 
in  each  of  said  districts  by  one  of  the 
justices  of  the  supreme  court,  at  such 
times  and  places  ns  may  be  prescribed 
by  law ; and  the  said  judges  shall 
nllor  their  appointments,  respectively, 
reside  in  the  districts  which  shall  be 
assigned  them.  The  jurisdiction  of  the 
several  courts  herein  provided  for, 
both  appellate  and  original,  anti  that  of 
the  probate  courts  and  of  justices  of 
the  peace,  shall  lie  ns  limited  by  law : 
Provvledy  That  justices  of  the  pence 
shall  not  have  jurisdiction  of  any  case 
in  which  the  title  to  land  shall  in  any- 
wise come  in  question,  or  where  the 
debt  or  damages  claimed  shall  exceed 
one  hundred  dollars;  and  the  said  su- 
preme- and  district  courts,  res|»cctivcly, 
shall  possess  chancery,  ns  well  as  com- 
mon law,  jurisdiction.  Each  district 
court,  or  the  judge  thereof,  shall  ap- 
point its  clerk,  who  shall  also  be  the 
register  in  chancery,  and  shall  keep 
his  office  at  the  place  where  the  court 
may  be  held.  Writs  of  error,  bills  of 
exception,  and  appeals,  shall  lie  allowed 
in  all  cases  from  the  final  decisions  of 
said  district  courts  to  the  supremo 
court,  under  such  regulations  as  may 
be  proscribed  by  law ; but  in  no  case 
removed  to  the  supreme  court  shall 


trial  by  jury  be  allowed  in  said  court. 
The  supreme  court,  or  the  justices 
thereof,  shall  appoint  its  own  clerk, 
and  every  clerk  shall  hold  his  office  at 
the  pleasure  of  the  court  for  which  he 
shall  have  been  appointed.  Writs  of 
error  und  appeals  from  the  final  deci- 
sions of  the  said  supreme  court  shall 
l»c  allowed,  and  may  lie  taken  to  the 
Supreme  Court  of  the  United  States, 
in  the  same  manner,  and  under  the 
same  regulations  ns  from  the  circuit 
courts  of  the  United  States,  where  the 
value  of  the  property,  or  the  amount 
in  controversy,  to  bo  ascertained  by 
the  oath  or  affirmation  of  cither  party, 
or  other  competent  witness,  shall  ex- 
ceed two  thousand  dollars ; and  in  all 
cases  where  the  constitution  of  the 
United  States,  or  acts  of  Congress,  or 
a treaty  of  the  United  States,  is  brought 
in  question,  and  each  of  the  said  dis- 
trict courts  shall  have  and  exercise  the 
same  jurisdiction  in  all  cases  arising 
under  the  constitution  of  the  United 
States,  and  the  laws  of  said  territory, 
as  is  vested  in  the  circuit  and  district 
courts  of  the  United  States ; writs  of 
error  and  appeal  in  all  such  cases 
shall  be  made  to  the  supreme  court  of 
said  territory,  the  same  as  in  other 
cases.  Writs  of  error  and  appeals 
from  the  final  decisions  of  said  supreme 
court  shall  be  allowed,  and  may  be 
taken  to  the  Supreme  Court  of  the 
United  States,  in  the  same  manner  ns 
from  the  circuit  courts  of  the  United 
Slates,  where  the  value  of  the  property, 
or  the  amount  in  controversy,  shall  ex- 
ceed two  thousand  dollars;  and  each 
of  said  district  courts  shall  have  and 
exercise  the  same  jurisdiction  in  all 
cases  arising  under  the  constitution  and 
laws  of  the  United  States,  as  is  vested 
in  the  circuit  and  district  courts  of  the 
United  States,  and  also  of  all  cases 
arising  under  the  laws  of  the  said  ter- 
ritory,  and  otherwise.  The  said  clerk 
shall  receive,  in  all  such  cases,  the 
same  fees  which  the  clerks  of  the  dis- 
trict courts  of  the  late  Wisconsin  Ter- 
ritory received  for  similar  services. 

158. — $ 10.  There  shall  be  appoint- 
ed an  attorney  for  said  territory,  who 
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shall  continue  in  office  for  four  years,  and 
until  his  successor  shall  be  apjointed  and 
qualified,  unless  sooner  removed  by  the 
president, and  who  shall  receive  the  same 
lees  and  salary  as  were  provided  by 
law  lor  the  attorney  of  the  United  States 
for  the  late  Territory  of  Wisconsin. 
There  shall  also  bo  n marshal  for  the 
territory  appointed,  who  shall  hold  his 
office  for  four  years,  and  until  his  suc- 
cessor shall  be  appointed  and  qualified, 
unless  sooner  removed  by  the  presi- 
dent, and  who  shall  execute  all  pro- 
cesses issuing  from  the  said  courts, 
when  exercising  their  jurisdiction  as 
circuit  and  district  courts  of  the  United 
States ; he  shall  perform  the  duties,  be 
subject  to  the  same  regulation  and 
penalties,  and  be  entitled  to  the  same 
lees,  as  were  provided  by  law  for  the 
marshal  of  the  district  court  of  the 
United  States  for  the  present  [late] 
Territory  of  Wisconsin;  and  shall,  in 
addition,  be  paid  two  hundred  dollars 
annually  as  a compensation  for  extra 
services. 

COURTESY,  Scotch  laic , is  a right 
which  vests  in  the  husband,  and  is  in 
the  nature  of  a life-rent.  It  is  a 
counterpart  of  the  tcrcc.  Courtesy 
requires,  1st,  that  there  shall  have 
been  a living  child  born  of  the  mar- 
riage, who  is  heir  of  the  wife,  or  who, 
if  surviving,  would  have  been  entitled 
to  succeed ; 2d,  that  the  wile  shall 
have  succeeded  to  the  subjects  in 
question  as  heir  cither  of  line,  or  of 
talzie,  or  of  provision.  1 Bell’s  Com. 
01 ; 2 Ersk.  9,  § 53.  See  Curtis//. 

COUSIN,  dotnest.  rcl.  Cousins  are 
kindred  who  are  the  issue  of  two  bro- 
thers or  two  sisters,  or  of  a brother 
and  a sister.  Those  who  descend 
from  the  brother  or  sister  of  the  father 
of  the  person  spoken  of  are  called 
paternal  cousins ; maternal  cousins  arc 
those  who  are  descended  from  the 
brothers  or  sisters  of  the  mother.  Vide 

2 Bro.  C.  C.  125 ; 1 Sim.  & Stu.  301 ; 

3 Russ.  C.  C.  140;  9 Sim.  R.  380, 
457. 

COV  EN A NT,  rcnie/lies.  The  name 
of  an  action  instituted  for  the  recovery 
of  damages  for  the  breach  of  a cove- 


nant or  promise  un/lcr  seal.  2 Ld. 
Raym.  1630;  E.  N.  B.  145;  Com. 
Dig.  Plcuder,  2 V 2;  lb.  Covenant, 
A 1. 

2.  — The  subject  will  be  considered 
with  reference,  1,  to  the  kind  of  claim 
or  obligation  on  which  this  action  may 
l>c  maintained ; 2,  The  form  of  the 
declaration ; 3,  The  plea ; 4,  The 
judgment. 

3.  — 1.  To  support  this  action,  there 
must  lie  a breach  of  promise  under 
seal.  0 Port.  R.  201 ; 5 Pike,  263;  4 
Dana,  381 ; 0 Mis.  R.  29.  Such 
promise  may  be  contained  in  a deed- 
poll,  or  indenture,  or  be  express  or 
implied  by  law  from  the  terms  of  the 
deed ; or  for  the  performance  of  some- 
thing in  futuro , or  that  something  has 
been  done ; or  in  some  cases,  though 
it  relate  to  something  in  presently  as 
that  the  covenantor  has  a good  title. 
2 Saund.  181,  b.  Though,  in  general,' 
it  is  said  that  covenant  will  not  lie  on  a 
contract  in  presently  as  on  a covenant 
to  stand  seized,  or  that  a certain  horse 
shall  henceforth  Ihj  the  property  of  an- 
other. Plowd.  309 ; Com.  Dig.  Cove- 
nant, A 1 ; 1 Chit.  PI.  110.  The 
action  of  covenant  is  the  peculiar 
remedy  for  the  non-performance  of  a 
promise  under  seal,  where  the  damages 
are  unliquiilataly  and  depend  in  amount 
on  the,  opinion  of  a jury,  in  which  case 
neither  debt  nor  assumpsit  can  1x3 
supported.  When  the  breach  of  the 
covenant  amounts  to  misfeasance,  the 
covenantee  has  an  election  to  proceed 
by  action  of  covenant,  or  by  action  on 
the  case  for  a tort,  as  against  a lessee, 
either  during  his  term  or  afterwards 
for  waste.  2 Bl.  R.  1111;  2 Bl.  R. 
848 ; but  this  has  l>ccn  questioned. 
When  the  contract  under  seal  has  been 
enlarged  by  parol,  the  substituted  will 
be  considered,  together  with  the  ori- 
ginal agreement,  as  a simple  contract. 
2 Watts’s  R.  451  ; 1 Chit.  PI.  9G ; 3 
T.  R.  590. 

4.  — 2.  The  declaration  must  state 
that  the  contract  was  under  seal ; and 
it  should  make  profert  of  it,  or  show 
some  excuse  for  the  omission.  3 T.  R. 
151.  It  is  not  in  general  requisite  to 
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state  the  consideration  of  the  defend- 
ant’s promise.*,  because  n contract  under 
seal  usually  imports  a consideration ; 
but  when  the  performance  of  the  con- 
sideration constitutes  a condition  pre- 
cedent, such  performance  must  be 
averred.  So  much  only  of  the  deed 
and  covenant  should  be  set  forth  as 
is  essential  to  the  cause  of  action  : 
although  it  is  usual  to  declare  in  the 
words  of  the  deed,  each  covenant  may 
be  stated  ns  to  its  legal  cflbct.  The 
breach  may  be  in  the  negative  of  the 
covenant  generally,  4 Dnll.  R.  430,  or 
according  to  the  legal  cflfcct,  and  some- 
times in  the  alternative ; and  several 
breaches  may  be  assigned  at  common 
law.  Damages  being  the  object  of 
the  suit,  should  be  laid  sufficient  to 
cover  the  real  amount.  Vide  3 Serg. 
& Rawle,  364;  4 Dali.  R.  436;  2 
y cates’s  R.  470;  3 Serg.  & Rawle, 
664,  567  ; 6 Serg.  & Rawle,  45. 

5.  — 3.  It  is  said  that  strictly  there  is 
no  general  issue  in  this  action,  though 
the  plea  of  non  est  faction  has  been 
said  by  an  intelligent  writer  to  be  the 
general  issue.  Stcpli.  PI.  174;  but 
this  plea  only  puts  in  issue  the  fact  of 
sealing  the  deed.  1 Chit.  PI.  116. 
Non  infrcgil  conventionem , nnd  nil 
debet,  have  both  been  held  to  be  in- 
sufficient. Com.  Dig.  Pleader,  2 V 4. 
In  Pennsylvania,  by  a practice  peculiar 
to  that  state,  the  defendant  may  plead 
covcna?its  ])crformaly  and  under  this 
plea,  upon  notice  to  the  plaintiff,  with- 
out form,  he  may  give  any  thing  in 
evidence  which  he  might  have  pleaded. 
4 Dnll.  439;  2 Yeates,  107  ; 15  Serg. 
& Rawle,  105.  And  this  evidence 
may  be  given  without  notice,  unless 
called  for.  2 W.  C.  C.  R.  456. 

6. -4.  The  judgment  is  that  the 
plaintiff  recover  a named  sum  for  his 
damages,  which  he  has  sustained  by 
reason  of  the  breach  or  breaches  of 
covenant,  together  with  costs. 

Covenant,  contracts.  A covenant 
in  its  most  general  signification, 
means  any  kind  of  promise  or  con- 
tract, whether  it  be  made  in  writing  or 
by  parol.  Hawk.  P.  C.  b.  l,c.  27, 
§ 7,  s.  4.  In  a more  technical  sense, 


and  the  one  in  which  it  is  here  con- 
sidered, a covenant  is  an  agreement 
!>etwocn  two  or  more  persons,  entered 
into  in  writing  and  under  seal,  whereby 
cither  party  stipulates  for  the  truth  of 
certain  facts,  or  promises  to  perform 
or  give  something  to  the  other,  or  to 
abstain  from  the  jicrformance  of  cer- 
tain things.  2 111.  Com.  303,  4 ; Bac. 
Ah.  Covenant,  4 Cruise,  446 ; Sla  p- 
pard,  Touclis.  160;  1 Marring.  151, 
233;  1 Bibb,  379;  2 Bibb,  014  ; 3 
John.  44;  20  John.  85;  4 Day,  321. 

2.  — It  differs  from  nn  express  as- 
sumpsit in  this,  that  the  former  may 
1x5  verbal,  or  in  writing  not  under  seal, 
while  the  latter  must  always  be  by 
deed.  In  an  assumpsit,  a consideration 
must  1)0  shown ; in  a covenant  no 
consideration  is  necessary  to  give  it 
validity,  even  in  a court  of  equity. 
Plowd*  308;  7 T.  R.  447 ; 4 Barn.  & 
Aid.  652;  3 Bingh.  111. 

3.  — it  is  proposed  to  consider,  first, 
the  general  requisites  to  make  a cove- 
nant ; and  secondly,  the  several  kinds 
of  covenants. 

4.  — § 1.  The  general  requisites  are, 
1st,  proper  parties;  2dly,  an  agree- 
ment ; 3dly,  a legal  purpose ; 4thly,  a 
proper  form. 

5.  — 1st.  The  parties  must  be  such 
as  by  law  can  enter  into  a contract. 
If  either  for  want  of  understanding, 
as  in  the  case  of  nn  idiot  6r  lunu- 
tic ; or  in  the  case  of  nn  infant,  where 
the  contract  is  not  for  his  benefit ; or 
where  there  is  understanding,  hut  owing 
to  certain  causes  ns  coverture  in  the 
case  of  a married  woman,  or  duress, 
in  even,'  case,  the  parties  arc  not  com- 
petent, they  cannot  bind  themselves. 
See  Parties  to  Actions. 

6.  — 2dly.  There  must  be  nn  agree- 
ment. The  assent  or  consent  must  l>e 
mutual ; for  the  agreement  would  be 
incomplete  if  either  party  withheld  his 
assent  to  any  of  its  terms.  The  assent 
of  the  parties  to  a contract  necessarily 
supposes  a free,  fair,  serious  exercise 
of  the  reasoning  faculty.  Now',  if  from 
any  cause,  tins  fret*  assent  be  not  given, 
the  contract  is  void.  See  Consent. 

7.  — 3dly.  A covenant  against  any 
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positive  law,  or  public  policy,  is  gene- 
rally void.  Boa  Nullity;  Shop.  Touchs. 
103.  As  an  example  of  the  first  is  a 
covenant  by  one  mau  that  he  will  rob 
another ; and  of  the  lust,  a covenant 
by  a merchant  or  tradesman  that  he 
will  not  follow  his  occupation  or  culling. 
This,  if  it  be  unlimited,  is  absolutely 
void ; but,  if  the  covenant  be  that  he 
shall  not  pursue  bis  business  in  a par- 
ticular place,  as,  that  he  will  not  trade 
in  the  city  of  Philadelphia,  the  cove- 
nant is  no  longer  against  public  policy. 
See  Shep.  Touchs.  104.  A covenant 
to  do  an  impossible  thing  is  also  void, 
lb. 

8. — 4thly.  To  make  a covenant,  it 
must,  according  to  the  definition  above 
given,  be  by  deed,  or  under  seul.  The 
law  docs  not  seem  to  have  appropriated 
any  set  of  words,  absolutely  required 
in  creuting  a covenant.  Any  words 
which  manifest  the  intention  of  the  par- 
ties, to  perform  an  act  arc  sufficient. 
See  numerous  examples  in  Due.  Abr. 
Covenant,  (A) ; Selw.  N.  P.  469 ; 
Com.  Dig.  Covenunt,  A 2 ; 3 Johns. 
R.  44  ; 5 Munf.  483. 

9.  — In  Pennsylvania,  Delaware,  and 
Missouri,  it  is  declared  by  statute  that 
the  words  grant,  bargain,  and  sell,  shall 
amount  to  a covenant  that  the  grantor 
was  seised  of  an  estate  in  fee,  free  from 
all  incumbrances  done  or  suffered  by 
him,  aud  for  quiet  enjoyment  against 
his  acts.  But  it  has  been  adjudged 
that  those  words  in  the  Pennsylvania 
statute  of  1715,  (and  the  decision  will 
equally  apply  to  the  statutory  language 
in  the  other  two  states,)  did  not  amount 
to  a general  warranty,  but  merely  to  a 
covenant  that  the  grantor  had  not  done 
any  act,  nor  created  uny  incumbrance 
whereby  the  estate  might  be  defeated, 
2 Binn.  95 ; 4 Kent,  Com.  460. 

10.  — § 2.  The  several  kinds  of  cove- 
nants. They  arc, 

1.  Express  or  implied.  1.  An  ex- 
press covenant,  or  a covenant  in  fact, 
is,  one  expressly  agree  d between  the 
parties  and  inserted  in  the  deed.  The 
law  does  not  require  any  particular 
form  to  create  an  express  covenant. 
The  formal  word  “ covenant”  is  there- 
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fore  not  indispensably  requisite.  2 
Mod.  268;  3 Keb.  848;  1 Leon.  324; 
1 Bing.  433;  8 J.  B.  Moore,  510;  1 
Ch.  Cas.  294 ; 16  East,  352  ; 12  East, 
182,  n. ; 1 Bibb,  379;  2 Bibb,  614  ; 3 
John.  44  ; 5 Cowen,  170  ; 4 Day,  321  ; 
4 Conn.  508;  1 Marring.  233;  the 
words  “I  oblige,”  “agree,”  l Vrs. 
516 ; 2 Mod.  266  ; or,  “ I hind  myself 
to  pay  so  much  such  a day,  and  so 
much  such  nnotherday.”  I lard  r.  178; 
3 Leon.  119,  pi.  199,  are  held  to  be 
covenants ; and  so  arc  the  words  of  a 
bond.  1 Ch.  Cas.  194.  But  words 
importing  merely  an  order  or  direction 
that  other  persons  should  pay  a sum  of 
money  are  not  a covenant.  6 J.  B. 
Moore,  202,  n.  (a). 

11.  — 1.  An  implied  or  covenant  in 
law,  is  ono  which  the  law  intends  and 
implies,  though  it  be  not  expressed  in 
words.  There  arc  some  words  which 
of  themselves  do  not  import  an  express 
covenant,  yet  being  made  use  of  in 
certain  contracts,  have  a similar  opera- 
tion and  arc  called  covenants  in  law. 
They  arc  as  effectually  binding  on  the 
parties  as  if  expressed  in  the  most  une- 
quivocal terms.  Bac.  Ab.  Covenant, 
B.  A few  examples  will  fully  explain 
this.  If  a lessor  demise  and  grant  to 
his  lessee  a house  or  lands  for  a certain 
term,  the  law  will  imply  a covenant  on 
the  part  of  the  lessor,  that  the  lessee 
shall  during  the  term  quietly  enjoy  the 
same  against  all  encumbrances.  Co. 
Lilt.  384.  When  in  lease  the  words 
“grant,”  1 Mod.  113;  Erccin.  367; 
Cro.  Eliz.  214  ; 4 Taunt.  609  ; “ grant 
and  demise,”  4 Wend.  502  ; “ demise,” 
10  Mod.  162;  4 Co.  80;  Mob.  12;  or 
“ demiserunt,”  1 Show.  79;  1 Salk. 
137,  are  used,  they  arc  so  many  in- 
stances of  implied  covenants.  And  the 
words  “ yielding  and  paying”  in  a 
lease  imply  a covenant,  on  the  part  of 
lessee,  that  he  will  pay  the  rent.  9 
Verm.  151.  3 Penn.  461,  464. 

12.  — 2.  Real  and  personal. 

1st.  A real  covenant  is  one  which 
has  for  its  object  something  annexed 
to,  or  inherent  in,  or  connected  with 
land  or  other  real  property.  Co.  Litt. 
384 ; Jenk.  241 ; Cruise,  Dig.  tit.  32, 
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c.  25,  s.  2*2;  Platt  on  Cov.  60,  61  ; 2 
Bl.  Com.  301.  A covcnnnt  real  which 
necessarily  runs  with  the  land,  ns  to 
pay  rent,  not  to  cut  timber,  and  the  like, 
is  said  to  be  nil  inherent  covenant. 
Shop.  To.  161.  A covenant  real  runs 
with  the  land  nnd  descends  to  the  heir; 
it  is  also  transferred  to  a purchaser. 
Snell  covenants  are  said  to  run  with  the 
land,  so  that  he  who  has  the  one  is 
subject  to  the  other.  Bac.  Ah.  Cove- 
nants, E 2.  See  2 Penn.  507;  10 
Wend.  180;  12  Mass.  306;  17  Mass. 
586;  5 Cowen,  137  ; 5 Ham.  156;  5 
Conn.  497;  1 Wash.  C.  C.  375;  8 
Cowen,  206;  1 Dali.  210;  11  Shop. 
283 ; 6 Met.  139 ; 3 Mete.  8 1 ; 3 liar- 
ring.  338;  17  Wend.  180. 

13.  — 2d.  A personal  covenant  re- 
lntcs  only  to  matters  personal,  as  dis- 
tinguished from  real,  and  is  binding  on 
the  covenantor  during  life,  and  on  his 
personal  representatives  after  his  de- 
cease, in  respect  of  his  assets.  Ac- 
cording to  Sir  Wil  liarn  Blacks! one,  a per- 
sonal covenant  may  be  transformed  into 
a real  by  the  mere  circumstance  of  the 
heirs  being  named  therein,  and  having 
assets  by  descent  from  the  covenantor. 

2 Bl.  Com.  304.  A covenant  is  per- 
sonal in  another  sense,  where  the 
covenantor  is  bound  to  fulfil  the  cove- 
nant himself,  ns  to  teach  an  apprentice. 
F.  N.  B.  310,  A. 

14.  — Personal  covenants  are  also 
said  to  be  transitive  and  intransitive ; 
the  former,  when  the  duty  of  perform- 
ing them  passes  to  the  covenantor’s  re- 
presentatives; the  latter,  when  it  is 
limited  to  himself,  as  in  the  case  of 
teaching  an  apprentice.  Bac.  Ab.  h.  t. 

15.  — As  they  affect  each  other  in  the 
same  deed,  covenants  may  be  divided 
into  three  classes. 

1st.  Dcpctulcnl  covenants  arc  those 
in  which  the  performance  of  one  de- 
pends on  the  prior  performance  of  the 
other ; there  are  conditions  which  must 
be  performed  beforcfthc  other  party  is 
liable  to  an  action  on  his  covenant.  8 
S.  & 11.  268;  4 Conn.  3;  1 Blackf.  j 
175;  2 John.  209;  2 Stew.  &:  Port. 
60;  6 Cowen,  296;  3 Ala.  R.  330;  3 
Pike,  561 ; 2 W.  & S.  227 ; 5 Shep.  | 


232  ; 1 1 Verm.  549 ; 4 W.  C.  C.  714; 
Platt  on  Cov.  7 1 ; 2 Dougl.  689 ; Lofil, 
191;  2 Selw.  N.  P.  413,  444.  To 
ascertain  whether  covenants  arc  de- 
pendent or  not,  the  intention  of  the  par- 
ties are  to  be  discovered,  rather  than 
the  order  or  time  in  which  the  acts  are 
to  be  done,  the  structure  of  the  instru- 
ment, or  the  arrangements  of  the  cove- 
nant. 4 Wash.  C.  C.  714;  1 Root, 
170;  4 Hand.  352;  4 Rawle,  26;  5 
Wend.  496;  2 John.  145;  13  Mass. 
110;  2 W.  & S.  227  ; 4 W.  & S.  627  ; 
Willis,  157;  7 T.  R.  130;  8 T.  R. 
366 ; 6 B.  & P.  223 ; 1 Saund.  320  n. 

16.  — 2d.  Some  covenants  are  mutual 
conditions  to  be  jKjrlbrmed  at  the  same 
time ; these  arc  concurrent  covenants. 
When,  in  those  cases,  one  pnrty  is 
ready  nnd  offers  to  perform  his  part, 
and  the  other  refuses  or  neglects  to 
perform  his,  he  w ho  is  ready  ami  offers 
has  fulfilled  his  engagement,  and  may 
maintain  an  action  for  the  default  of 
the  other,  though  it  is  not  certain  that 
either  is  obliged  to  do  the  first  act.  4 
Wash.  C.  C.  7 1 4 ; Dougl.  698  ; 2 Selw. 
N.  P.  443;  Platt  on  Cov.  71. 

17.  — 3d.  Covenants  are  independent 
or  mutual  when  cither  pnrty  may  re- 
cover damages  from  the  other  lor  the 
injury  he  may  have  received  by  a 
breach  of  the  covenants  in  his  favour, 
and  when  it  is  no  excuse  for  the  de- 
fendant to  allege  a breach  of  the  cove- 
nants on  the  part  of  the  plaintiff.  2 
Wash.  C.  C.  R.  456 ; 5 Shcpl.  372 ; 4 
Leigh,  21;  3 Watts  & S.  300;  13 
Mass.  410;  2 Pick.  300;  2 John.  145; 
10  John.  203;  Minor,  21  ; 2 Bibb,  15; 
3 Stew.  361  ; 1 Fairf.  49;  6 Binn. 
166  ; 2 Marsh.  429;  7 John.  249;  5 
Wend.  496  ; 3 Miss.  329;  2 Har.  & 
J.  467 ; 4 1 far.  & J.  285  ; 2 Marsh. 
429 ; 4 Conn.  3. 

1 8.  — Covenants  arc  affirmative  and 
negative. 

1st.  An  affirmative  covenant  is  one 
by  which  the  covenantor  binds  himself 
that  something  hns  already  been  done 
or  shall  be  performed  hereafter.  Such 
a covenant  will  not  deprive  a man  of  a 
right  lawfully  enjoyed  by  him  inde- 
pendently of  the  covenant ; as  if  the 
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lessor  agreed  with  the  lessee  that  lie 
shall  have  thorns  lor  hedges  growing 
upon  the  land,  by  assignment  of  the 
lessor’s  bailiff;  here  no  restraint  is 
imposed  upon  the  exercise  of  that  liberty 
which  the  law  allows  to  the  lessee,  and 
therefore  he  may  take  hedge-bote  with- 
out assignment  Dy.  19  b,  pi.  115;  1 
Leon.  261. 

19.  — 2d.  A negative  covenant  is  one 
where  the  party  binds  himself  that  he 
has  not  performed  and  will  not  perform 
a certain  act ; as,  that  ho  will  not  en- 
cumber. Such  a covenant  cannot  be 
said  to  lie  |M.*rformed  until  it  becomes 
impossible  to  break  it.  On  this  ground 
the  courts  are  unwilling  to  construe  a 
a covenant  of  this  kind  to  be  a condi- 
tion precedent.  Therefore,  where  a 
tailor  assigned  his  trade  to  the  defen- 
dant and  covenanted  thenceforth  to  de- 
sist from  carrying  on  the  said  business 
with  any  of  the  customers,  and  the  de- 
fendant, in  consideration  of  the  per- 
formance thereof,  covenanted  to  pay 
him  a life  annuity  of  190/.,  it  was  held 
that  if  the  words  in  consideration  of  the 
performance  thereof,  should  be  deemed 
to  amount  to  a condition  precedent,  the 
plaintiff  would  never  obtain  his  an- 
nuity ; because  as  at  any  time  dur- 
ing his  life  he  might  exercise  his 
former  trade,  until  his  death  it  could 
never  lie  ascertained  whether  lie  had 
performed  the  covenant  or  not.  2 
Saund.  15G;  1 Sid.  464;  1 Mod.  64; 
2 Keb.  674.  The  defendant,  however, 
on  a breach  by  plaintiff,  might  have  his 
remedy  by  a cross-action  of  covenant. 
There  is  also  a ditlerence  between  a 
negative  covenant,  which  is  only  in 
affirmance  of  an  affirmative  covenant 
precedent,  and  a negative  covenant 
which  is  additional  to  the  affirmative 
covenant.  1 Sid,  87  : 1 Keb.  331,  372. 
To  a covenant  of  the  former  class  a 
plea  of  performance  generally  is  good, 
but  not  to  the  latter ; the  defendant  in 
that  case  must  plead  specially.  Ibid. 

20.  — Covenant  considered  with  re- 
gard to  the  parties  who  are  to  perforin 
them,  arc  joint  or  several. 

1st.  A joint  covenant  is  one  by 
which  several  parties  agree  to  perform 


or  do  a thing  together.  In  this  case 
although  there  are  several  covenantors 
there  is  but  one  contract,  and  if  the 
covenant  be  broken,  all  the  covenantors 
living  must  l>e  sued ; ns  there  is  not  a 
separate  obligation  of  each,  they  can- 
not be  sued  scjwuatcly. 

21.  — 2d.  A several  covenant  is  one 
entered  into  by  one  |>erson  only.  It  fre- 
quently hap|K>ns  that  a numberofpersons 
enter  into  the  same  contract,  and  that 
each  hinds  himself  to  perform  the  w hole 
of  it,  in  such  case,  when  the  contract  is 
under  seal,  the  covenantors  nro  seve- 
rally bound  for  the  performance  of  it. 
The  terms  usunlly  employed  to  make 
a several  covenant  arc  “ severally,”  or 
“each  of  us.”  In  practice,  it  is  com- 
mon for  the  parties  to  bind  themselves 
jointly  and  severally,  and  then  the 
covennnt  is  both  joint  and  several. 
Vide  Hamm,  on  Parties,  19;  Cruise, 
Dig.  tit.  32,  c.  25,  s.  18;  Bac.  Ah. 
Covenant  (D). 

22.  — Covenants  arc  executed  or  exe- 
cutory. 

1st.  An  executed  covennnt  is  one 
which  relates  to  an  act  already  per- 
formed. Shop.  To.  161. 

23.  — 2d.  An  executor y covenant  is 
one  to  Ik?  performed  at  a future  time. 
Shep.  To.  161. 

24.  — Covenants  arc  obligatory  or 
declaratory. 

1st.  An  obligatory  covenant  is  one 
which  is  binding  on  the  party  himself, 
and  shall  never  Ik;  construed  to  raise  a 
use.  I Sid.  27  ; 1 Keb.  334. 

25.  — 2.  A declaratory  covenant  is 
one  which  serves  to  limit  and  direct 
uses.  1 Sid.  27  ; 1 Hcb.  334. 

26.  — Covenants  arc  principal  and 
auxiliary. 

1st.  A principal  covenant  is  one 
which  relates  directly  to  the  principal 
matter  of  the  contract  entered  into  be- 
tw'cen  the  parties ; as,  if  A covenants 
to  serve  B lor  one  year. 

27.  — 2d.  An  auxiliary  covenant  is 
one  which  not  relating  directly  to  the 
principal  matter  of  the  contract  bctw’cen 
the  parties,  yet  relates  to  something 
connected  with  it ; as,  if  A covenants 
with  B,  that  C will  perform  his  cove- 
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nnnt  to  serve  him  for  one  year.  In 
this  case  if  the  principal  covenant  is 
void,  the  auxiliary  is  discharged.  Anstr. 
250. 

23. — Covenants  nrc  legal  or  illegal. 

1st.  A legal  covenant  is  one  not  for- 
bidden by  law.  Covenants  of  this  kind 
are  always  binding  on  the  parties. 

20. — 2d.  An  illegal  covenant  is  one 
forbidden  by  law,  cither  expressly  or 
by  implication.  A covenant  entered 
into  in  violation  of  the  express  provision 
of  a statute  is  absolutely  void.  5 Mar. 
& J.  103;  5 N.  II.  Rep.  96;  6 N.  II. 
Rep.  225;  4 Dali.  203;  0 Binn.  321 ; 
4 S.  A:  R.  159;  1 Binn.  113  ; 4 Halst. 
252.  A covenant  is  also  void,  if  it  be 
of  immoral  nature;  as,  a covenant  for 
future  illicit  intercourse  and  cohabita- 
tion, 3 Monr.  35;  3 Burr.  1.569;  S. 
C.  1 Bl.  Rep.  517;  1 Ksp.  13;  1 B.  & 
P.  340 ; or  against  public  policy,  5 
Mass.  385;  7 Green  1.  113;  4 Mass. 
370;  5 Halst.  87  ; 4 Wash.  C.  C.  297  ; 
11  Wheat.  258;  3 Day,  145;  2 Mc- 
Lean, 464;  7 Watts,  152;  5 Watts 
A:  S.  315;  5 How.  Miss.  769;  Geo. 
Deris,  part  1,  39  ; in  restraint  of  trade, 
when  the  restrain  is  general,  21  Wend. 
160;  19  Pick.  51  ; 6 Pick.  206;  7 
Cowen,  307 ; or  fraudulent  between 
the  parties,  5 Mass.  16;  4 S.  & R. 
483;  4 Dali.  250;  7 W.  & S.  Ill  ; 
or  third  persons,  3 Day,  450;  14  S. 
& R.  214;  3 Caines,  213;  15  Pick. 
49  ; 2 John.  286  ; 12  John.  306. 

30.  — Covenants  in  the  disjunctive  or 
alternative  are  those  which  give  the 
covenantor  the  choice  of  doing,  or  the 
covenantee  the  choice  of  having  per- 
formed one  of  two  or  more  things  at  his 
election  ; as  a covenant  to  make  a lease 
to  Titus,  or  pay  him  one  hundred  dol- 
lars on  the  fourth  day  of  July,  as  the 
covenantor,  or  the  covenantee,  as  the 
case  may  be,  shall  prefer.  Platt  on 
Cov.  21. 

31.  — Collateral,  covenants  are  such 
as  concern  some  collateral  thing,  which 
does  not  at  all,  or  not  so  immediately 
relate  to  the  thing  granted  ; ns,  to  pay 
a sum  of  money  in  gross,  that  the  les- 
sor shall  distrain  for  rent,  on  some 
other  land  than  that  which  is  demised, 


or  the  like.  Touchs.  161  ; 4 Burr. 
2446;  2 Wils.  R.  27  ; 1 Vcs.  R.  56. 
These  covenants  are  also  termed  cove- 
nants in  gross.  Vide  5 Barn.  A*  Aid. 
7,  8 ; Platt  on  Cov.  69,  70. 

Covenant  not  to  sue.  This  is  a 
covenant  entered  into  by  a party  who 
had  a cause  of  action  at  the  time  of 
making  it,  and  by  which  he  agrees 
not  to  sue  the  party  liable  to  such 
action. 

2.  — Covenants  of  this  nature,  are 
either  covenants  perpetual  not  to  sue, 
or  covenants  not  to  sue  for  a limited 
time  ; for  example,  seven  years. 

3.  — § 1.  Covenants  perpetual  not  to 
sue.  These  will  lx;  considered  with 
regard  to  their  effect  ns  relates,  1,  to 
the  covenantee ; 2,  to  his  partners  or 
co-debtors. 

4.  — 1.  A covenant  not  to  sue  the 
covenantee  at  all,  has  the  effect  of  a 
release  to  him,  and  nmy  be  pleaded  as 
such  to  avoid  n circuity  of  action.  Cro. 
Eliz.  623 ; 1 T.  R.  446  ; 8 T.  R.  486 ; 

1 Ld.  Ravm.  688 ; S.  C.  Holt,  178; 

2 Salk.  575  ; 3 Salk.  298  ; 12  Mod. 
415,  518;  7 Mass.  153,  265;  16 
Mass.  24  ; 17  Mass.  623.  And  sec  11 
Serg.  A Rawle,  149. 

5.  — 2.  Where  the  covenantee  is 
jointly  nnd  severally  bound  with  anoth- 
er to  the  covenantor,  a covenant  not  to 
sue  him  will  be  no  protection  to  the  other 
who  may  be  sued  on  his  several  obli- 
gation, and  such  a covenant  docs  not 
amount  ton  release  to  him.  2 Salk. 
575;  S.  C.  12  Mod.  551  ; 6 T.  R.  168? 
6 Mtinf.  6 ; 8 T.  R.  169  ; 1 Com.  139  ; 
4 Green!.  421  ; 2 Dana,  107 ; 17 
Mass.  623, 628;  10  Mass.  24  ; 8 Mass. 
480.  A covenant  not  to  sue,  entered  into 
by  only  one  of  several  partners,  cannot 
be  set  up  as  a release  in  an  action  by 
all  the  partners.  8 P.  A D.  149. 

6.  — -y  2.  Covenant  not  to  sue  for  a 
limited  time.  Such  a covenant  does  not 
operate  as  a release,  nor  can  it  be  plead- 
ed ns  such,  but  is  a covenant  only  for  a 
breach  of  which  the  obligor  may  bring 
his  action.  Carth.  63;  1 Show.  46  ; 
Comb.  123,  4 ; 2 Salk.  573;  6 Wend 
471. 

Covenant  for  quiet  enjoymf.nt, 
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is  n covcnnnt  usually  contained  in  n 
lease  by  which  the  lessor  covenants  or 
agrees  tlmt  the  tenant  shall  quietly 
enjoy  the  premises  leased. 

2. — Such  as  covenant  is  express  or 
implied;  express,  when  it  isso  mentioned 
in  the  deed  ; it  is  implied,  either  from  the 
words  used,  or  from  the  conduct  of  the 
lessor.  The  words  “grant”  or  “demise” 
arc  held  to  amount  to  an  implied  cove- 
nant for  quiet  enjoyment,  unless  after- 
wards restrained  by  a qualified  express 
covenant.  1 Chit.  Pr.  344. 

Covenant  to  stand  seised  to 
uses,  is  a species  of  conveyance  which 
derives  its  effect  from  the  statute  of 
uses,  nnd  operates  without  transmuta- 
tion of  possession. 

2. — Hy  this  conveyance,  a person 
seised  of  lands,  covenants  that  he  will 
stand  seised  of  them  to  the  use  of 
another.  On  executing  the  covenant, 
the  other  party  becomes  seised  of  the 
use  of  the  land,  according  to  the  terms 
of  the  use;  and  the  statute  immediately 
annexes  the  possession  to  the  use. 
This  conveyance  has  the  same  force 
and  e fleet  ns  u common  deed  of  bargain 
nnd  sale  ; the  great  distinction  between 
them  is,  that  the  former  can  only  be 
made  use  of  among  near  domestic  re- 
lations, for  it  must  be  founded  on  the 
consideration  of  blood  or  marriage. 
2 Bl.  Com.  338 ; 4 Kent,  Com.  480  ; 
Lilly’s  Reg.  h.  t. ; 1 Vern.  by  Raithby, 
40,  n. ; Cruise,  Dig.  tit.  32,  c.  10  ; 11 
John.  R.  337  ; 1 John.  Cos.  91  ; 7 
Pick.  R.  Ill  ; 1 Ilayw.  R.  261,  259. 
271  note;  1 Conn.  R.  354;  20  John. 
R.  85;  4 Mass.  R.  135;  4 Hayw.  R. 
229  ; 1 Cowcn,  R.  022  ; 3 N.  II.  Rep. 
234;  10  John.  R.  515;  9 Wend.  R. 
641  ; 7 Mass.  R.  384. 

COVENANTEE.  One  in  whose 
favour  a covenant  is  made. 

COVENANTOR.  One  who  becomes 
bound  to  perform  a covenant. 

2. — To  become  a covenantor  a 
person  must  be  sui  juris , and  intend, 
at  the  time  of  becoming  bound,  to 
covenant  to  perform  some  act  mention- 
ed in  the  covenant.  lie  can  be  dis- 
charged from  his  covenant  by  per- 
formance, or  by  the  act  of  the  covcnan- 


tec,  ns,  the  non  performance  of  a con- 
dition precedent,  a release,  or  a rcsci- 
sion  of  the  contract. 

COV  ENA  NTS  PER  Ft  )R  MED, 

pleafling.  In  Pennsylvania,  the  defen- 
dant may  plead  covenants  performed  to 
an  action  of  covenant,  and  upon  this  pica, 
upon  notice  to  the  plaintiff,  without  form, 
he  may  give  any  thing  in  evidence  which 
he  might  have  pleaded.  4 Dali.  439  ; 

2 Yeates,  197  ; 15  S.  & R.  105.  And 
this  evidence  may  be  given  without 
notice  unless  called  for.  2 Wash.  C. 
C.  R.  -ISO. 

COVENTRY  ACT,  criminal  lata , 
is  the  common  name  for  the  statute 
22  & 23  Car.  II.  c.  1 ; it  having  been 
enacted  in  consequence  of  an  assault 
on  Sir  John  Coventry  in  the  street,  and 
slitting  his  nose,  in  revenge,  ns  was 
sup|K)sed,  lor  some  obnoxious  words 
uttered  by  him  in  parliament. 

2. — By  this  statute  it  is  enacted, 
that  if  any  person  shall,  of  malice 
aforethought,  and  by  laying  in  wait, 
unlawfully  cut  or  disable  the  tongue, 
put  out  an  eye,  slit  the  nose,  cut  olF 
the  nose  or  lip,  or  cut  off  or  disable 
any  limb,  or  member  of  any  other 
person,  with  intent  to  maim  or  dis- 
figure him;  such  persons,  his  counsel- 
lors, aiders  and  ubetters,  shall  bo  guilty 
of  felony,  without  benefit  of  clergy ; 4 
Bl.  Com.  207.  This  statute  is  copied 
by  the  act  of  the  legislature  of  Pennsyl- 
vania, of  the  22d  April,  1794,  s.  6,  3 
Smith’s  Laws  of  Pa.  188,  nnd  the 
offence  is  punished  by  fine  nnd  im- 
prisonment. For  the  act  of  Connecti- 
cut, sec  2 Swift’s  Dig.  293. 

COVERT,  BARON,  a wife;  so 
called,  from  her  being  under  the  cover 
or  protection  of  her  husband,  baron  or 
lord. 

COVERTURE.  The  state  or  con- 
dition of  a married  woman. 

2. — During  coverture,  the  being  of 
the  wife  is  merged,  for  many  purposes, 
into  that  of  her  husband,  she  can, 
therefore,  in  general,  make  no  contracts 
without  his  consent,  express  or  implied. 
Com.  Dig.  Baron  and  Feme,  W ; Plea- 
der, 2 A 1 ; 1 Ch.  PI.  19,  45 ; Litt.  s. 
28 ; Chit.  Contr.  39. 
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3.  — To  this  rule  there  arc  some 
exceptions ; she  may  contract,  when  it 
is  for  her  benefit,  ns  to  save  her  from 
starvation.  Chit.  Contr.  40. 

4.  — In  some  cases,  when  coercion 
has  been  used  by  the  husbaud  to  induce 
her  to  commit  crime,  she  is  exempted 
from  punishment.  1 Hale,  P.  C.  510; 
1 Russ.  Cr.  16. 

COVIN,  fraud, , is  n secret  contri- 
vance between  two  or  more  persons  to 
defraud  and  prejudice  another  of  his 
rights.  Co.  Lilt.  357,  b ; Com.  Dig. 
Covin,  A;  1 Vin.  Abr.  473;  vide 
Collusion  ; Fraud. 

COW.  A well  known  animal.  In 
a penal  statute  which  mentions  both 
cows  and  heifers,  it  was  held  that  by 
the  term  cow,  must  Ik?  understood  one 
that  had  had  a calf.  2 East,  P.  C.  016  ; 
1 Leach,  105. 

COWARDICE.  Pusillanimity ; fear. 

2.  — By  the  act  for  the  better  govern- 
ment of  the  navy  of  the  United  States, 
passed  April  21,  1800,  1 Story,  L.  U. 

S.  761,  it  is  enacted,  art.  5,  “every 
officer  or  private  who  shall  not  properly 
observe  the  orders  of  his  commanding 
officer,  or  shall  not  use  his  utmost 
exertions  to  carry  them  into  execution, 
when  ordered  to  prepare  tor,  join  in, 
or  when  actually  engaged  in,  battle ; 
or  shall,  at  such  time,  basely  desert  his 
duty  or  station,  cither  then,  or  while 
in  sight  of  an  enemy,  or  shall  induce 
others  to  do  so,  every  person  so  offend- 
ing shall,  on  conviction  thereof  by  a 
general  court  martial,  sutler  death,  or 
such  other  punishment  as  the  said 
court  shall  adjudge. 

3.  — Art.  6.  Every  officer  or  private 
who  shall,  through  cowardice,  negli- 
gence, or  disaffection,  in  the  time  of 
action,  withdraw  from,  or  keep  out  of, 
battle,  or  shall  not  do  his  utmost  to 
take  or  destroy  every  vessel  which  it 
is  his  duty  to  encounter,  or  shall  not 
do  his  utmost  endeavour  to  afford  relief 
to  ships  belonging  to  the  United  States, 
every  such  offender  shall,  on  convic- 
tion thereof  by  a general  court  martial, 
suffer  death,  or  such  other  punishment 
as  the  said  court  shall  adjudge.” 

4.  — By  the  act  for  establishing  rules 


and  articles  for  the  government  of  the 
armies  of  the  United  Stall's,  passed 
April  10,  1800,  it  is  enacted,  art.  62, 
“ any  officer  or  soldier,  who  shall  mis- 
behave himself  before  the  enemy,  run 
away,  or  shamefully  abandon  any  fort, 
post,  or  guard,  which  ho  or  they  may 
be  commanded  to  defend,  or  sj>eak 
words  inducing  others  to  do  the  like ; 
or  shall  cast  uwny  his  arms  and  am- 
munition, or  who  shall  quit  his  post  or 
colours  to  plunder  and  pillage,  every 
such  offender,  being  duly  convicted 
thereof,  shall  suffer  death,  or  such  oth- 
er punishment  as  shall  be  ordered 
by  tiie  sentence  of  a general  court  mar- 
tial.” 

CRANAGE.  A toll  paid  for  draw- 
ing merchandize  out  of  vessels  to  the 
wharf,  so  called  because  the  instrument 
used  for  the  purpose  is  called  a crone. 
8 Co.  46. 

TO  CRAVE.  Tonsk;  to  demand. 

2. — This  word  is  frequently  used  in 
pleading,  as,  to  crave  oyer  of  a l>ond 
on  which  the  suit  is  brought ; and  in 
the  settlement  of  accounts,  the  account- 
ant general  craves  a credit  or  the  ex- 
ercise of  a right.  1 Chit.  Pr.  520. 
Sec  Oyer. 

CRAVEN.  A word  of  obloquy, 
which  in  trials  by  battel,  was  pronounc- 
ed by  the  vanquished ; upon  which 
judgment  was  rendered  against  him. 

C R E D EN 1'  I A L S , % nternat  ion/d  law , 
are  the  instruments  which  authorise 
and  establish  a public  minister  in  his 
character  with  the  state  or  prince  to 
whom  they  are  addressed.  If  the  state 
or  prince  receive  the  minister,  lie  can 
be  received  only  in  the  quality  attribut- 
ed to  him  in  his  credentials.  They 
are,  ns  it  were,  his  letter  of  attorney, 
his  mandate  patent,  mnndatum  mani- 
fest um.  Vattel,  liv.  4,  c.  6,  § 76. 

CREDIBILITY,  worthiness  of  be- 
lief. To  entitle  a witness  to  credibility, 
he  must  be  competent.  Vide  Compe- 
tency. 

2. — Human  testimony  can  never  ac- 
quire the  certainty  of  demonstration. 
Witnesses  not  unfrequently  arc  mis- 
taken or  wish  to  deceive;  the  most  that 
can  be  expected  is  that  moral  certainty 
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which  arises  from  analogy.  The  cre- 
dibility which  is  attached  to  such  testi- 
mony, arises  from  the  double  presump- 
tion that  the  witnesses  have  good  sense 
and  intelligence,  and  that  they  are 
not  mistaken  nor  deceived ; they 
are  further  presumed  to  have  pro- 
bity, and  that  they  do  not  wish  to  de- 
ceive. 

3. — To  gain  credibility,  wc  must  be 
assured,  first,  that  the  witness  has  not 
been  mistaken  nor  deceived  ; to  be  as- 
sured as  far  ns  possible  on  this  sub- 
ject, it  is  proper  to  consider  the  na- 
ture and  quality  of  the  facts  prov- 
ed ; the  quality  and  person  of  the 
witness;  the  testimony  in  itself;  and 
to  compare  it  with  the  depositions 
of  other  witnesses  on  the  subject, 
and  with  known  facts.  Secondly, 
wc  must  be  satisfied  that  he  does  not 
wish  to  deceive ; there  are  strong  as- 
surances of  this,  when  the  witness  is 
under  oath,  is  a man  of  integrity,  ami 
disinterested.  Vide  Arch.  Civ.  PI. 
444  ; 5 Com.  Dig.  449  ; 8 Watts,  R. 
227 ; Co?n]>rtcnci/. 

CREDIBLE  WITNESS.  A credi- 
ble witness  is  one  who  is  competent  to 
give  evidence,  and  is  worthy  of  belief. 
5 Mass.  219;  17  Pick.  134;  2 Curt. 
Ecc.  R.  330. 

2. — In  some  of  the  states,  as,  Dela- 
ware, Illinois,  Maine,  Maryland,  Rhode 
Island,  Vermont,  and  Virginia,  wills 
must  be  attested  by  credible  witnesses. 
See  Attesting  Witness ; Comjtetcnt  Wit- 
ness ; Disinterested  Witness;  Respect- 
able Witness  ; anti  Witness. 

CREDIT,  com.  law,  contracts , is  the 
ability  to  borrow  on  the  opinion  con- 
ceived by  the  lender  that  he  will  be  re- 
paid; this  definition  includes  the  effect 
and  the  immediate  cause  of  credit ; the 
debt  due  in  consequence  of  such  a con- 
tract is  also  called  a credit,  as,  admi- 
nistrator of  all  the  goods,  chattels,  ef- 
fects and  ere; l its,  &e. 

2.  — The  time  extended  for  the  pay- 
ment of  goods  sold,  is  also  called  a 
credit ; as,  the  goods  were  sold  at  six 
montiis’  credit. 

3.  — In  commercial  law,  credit  is  un- 
derstood as  opposed  to  debit ; credit  is 


w hat  is  due  to  a merchant,  debit,  w hat 
is  due  by  him. 

4. — According  to  M.  Du vergier,  cre- 
dit also  signifies  that  influence  acquired 
by  intrigue  connected  with  certain  so- 
cial positions.  20  Told  I.  n.  19.  'Phis 
lust  species  of  credit  is  not  of  such  va- 
lue as  to  lie  the  object  of  commerce.— 
Vide,  generally,  5 Taunt.  R.  338. 

(J  K EDITOR,  persons , contracts.  A 
creditor  is  he  who  has  a right  to  require 
the  fulfilment  of  an  obligation  or  con- 
tract. 

2.  — Creditors  may  be  divided  into 
personal  ami  real. 

3.  — The  former  are  so  called,  be- 
cause their  claims  are  mainly  against 
the  person,  and  who  a fleet  the  property 
of  their  debtors  only  by  virtue  of  the 
general  rule  by  which  he  who  has  be- 
come personally  obligated,  is  bound  to 
fulfil  his  engagements,  with  all  his  pro- 
perty, acquired  and  to  1)C  acquired, 
which  is  a common  guaranty  for  all  his 
creditors. 

4.  — The  latter  arc  called  real,  be- 
cause they  have  mortgages  or  other 
securities  binding  on  the  real  estates  of 
their  debtors. 

5.  — It  is  proper  to  state  that  person- 
al creditors  may  be  divided  in  two 
classes:  first,  those  who  have  a right 
on  all  the  property  of  their  debtors, 
without  considering  the  origin,  or  the 
nature  of  their  claims ; secondly,  those 
who,  in  consequence  of  some  provision 
of  law,  are  entitled  to  some  special  pre- 
rogative, either  in  the  manner  of  reco- 
very, or  in  the  rank  they  arc  to  hold 
among  creditors  ; these  are  entitled  to 
preference.  As  an  example,  may  bo 
mentioned  the  case  of  the  United  States; 
when  they  are  creditors,  they  have  al- 
ways a preference  in  case  of  insolvent 
estates. 

6.  — A creditor  sometimes  becomes 
so,  unknown  to  his  debtor,  as  is  the 
case  when  the  former  receives  an  as- 
signment of  commercial  paper,  the  title 
to  recover  which  may  be  conveyed 
either  by  endorsement,  or,  in  some 
cases,  by  mere  delivery.  But  in  gen- 
eral, it  is  essential  there  should  be  a 
privity  of  contract  between  the  parties. 
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Vide,  generally,  7 Vin.  Ab.  42 ; 3 
Com.  Dip.  343  ; 8 Com.  Dig.  388 ; 1 
Supp.  to  Vcs.  Jr.  802  ; 2 Supp.  toVcs. 
Jr.  305;  Code,  7,  72,  6;  Id.  8,  18; 
Dig.  12,  0,  17;  Nov.  07,  eh.  3. 

CREEK,  mar . lair,  is  defined  to  be 
a place  where  officers  commonly  are 
or  have  been  placed  for  prevention  on- 
ly, and  which  are  not  in  general  law- 
ful places  of  exportation  or  imj>ortntion 
without  particular  license  from  the  port 
or  member  under  which  they  are  plac- 
ed. 1 Chit.  Com.  Law,  726 ; Postle- 
w-aite’s  Com.  Diet.  h.  t. ; and  see  Hale's 
Tract,  de  Portibus  Maris,  part  2,  c.  1, 
vol.  1,  p.  40.  It  is,  according  to  Lord 
Hale,  only  an  inlet  from  the  sea,  or  a 
narrow  passage  with  the  shore  on  each 
side  of  it,  within  the  precincts  or  extent 
of  a port  or  without,  und  w hich  gives 
no  hurbour  to  ships,  and  is  endowed 
with  no  privileges.  Com.  Dig.  Navi- 
gation, C ; Callis,  34. 

2. — In  a more  popular  sense,  creek 
signifies  n small  stream,  less  than  a 
river.  12  Pick.  R.  184. 

CRETION,  civil  law.  The  accept- 
ance of  a succession.  Crction  was  an 
act  made  before  a magistrate,  by  which 
an  instituted  heir,  who  was  required  to 
accept  of  the  succession  within  a cer- 
tain time,  declared  within  that  time, 
that  he  accepted  the  succession.  Clef 
dcs  Lois  Rom.  h.  t. 

2. — Cretion  is  also  used  to  signify 
the  term  during  which  the  heir  is  al- 
lowed to  make  his  election  to  take  or 
not  to  take  the  inheritance.  It  is  so 
called  because  the.  heir  is  allowed  to 
see,  ccrncrc , examine,  and  decide. — 
Gaii,  Inst.  lib.  2,  § 164. 

CREW.  Those  persons  who  are 
employed  in  the  navigation  of  a ves- 
sel. 

2.  — A vessel  to  be  seaworthy  must 
have  a sufficient  crew.  1 Cuines,  R. 
32;  1 John.  R.  184. 

3.  — In  general,  the  master  or  cap- 
tain (q.  v.)  has  the  selection  of  the 
crew.  Vide  Muster  roll;  Seaman ; 
Ship ; Shipping  articles. 

CRIB-BITING.  A defect  in  horses, 
which  are  accustomed  to  biting  the  crib 
while  in  the  stable : this  is  not  consi- 


dered ns  a breach  of  a general  war- 
ranty of  soundness.  Holt’s  Cos.  630. 

CRIME.  A crime  is  an  act  com- 
mitted or  omitted  in  violation  of  a pub- 
lic law,  either  forbidding  or  command- 
ing it.  This  word,  in  its  most  general 
signification  comprehends  all  oflcnces, 
but,  in  its  limited  sense,  it  is  confined 
to  felony.  1 Cliitty,  Gen.  Pr.  14. 

2.  — The  term  misdemeanor  includes 
every  offence  inferior  to  felony,  but 
punishable  by  indictment,  or  by  par- 
ticular prescribed  proceedings. 

3.  — The  term  offence , also,  may  be 
considered  us  having  the  same  moan- 
ing, but  is  usually,  by  itself,  under- 
stood to  be  a crime  not  indictable  but 
punishable,  summarily,  or  by  the  for- 
feiture of  a penalty.  Burn’s  Just. 
Misdemeanor. 

4.  — Crimes  are  de  fined  and  punished 
by  statutes  and  by  the  common  law. 
Most  common  law  offences  arc  as  well 
known,  and  as  precisely  ascertained, 
as  those  which  are  defined  by  statutes ; 
yet,  from  the  difficulty  of  exactly  de- 
fining and  describing  every  act  which 
ought  to  be  punished,  the  vital  and 
preserving  principle  has  been  adopted, 
that  all  immoral  acts  which  tend  to  the 
prejudice  of  the  community  arc  pun- 
ishable by  courts  of  justice.  2 Sw  ift’s 
Dig.  257. 

5.  — Crimes  arc  mala  in  sc , or  bad 
in  themselves,  these  include  all  offences 
against  the  moral  law;  or  they  are 
mala  prohil/ita , bad  because  prohi- 
bited, as  being  against  sound  policy, 
and  which,  unless  so  proliibitcd,  would 
have  been  innocent  or  indifferent. 
Crimes  may  be  classed  into  such  as 
affect — 

6.  — 1.  Religion  and  public  worship; 
viz.  blasphemy,  disturbing  public  wor- 
ship. 

7.  — 2.  The  sovereign  power : trea- 
son, misprision  of  treason. 

8.  — 3.  The  current  coin : as  coun- 
terfeiting or  impairing  it. 

9.  — 4.  Public  justice : 1,  bribery  of 
judges  or  jurors,  or  receiving  the  bribe. 
2,  Perjury.  3,  Prison  breaking.  4, 
Rescue.  5,  Barratry.  6,  Maintenance, 
7,  Champerty.  8,  Compounding  felo- 
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nics.  9,  Misprision  of  felonies.  10, 
Oppression.  11,  Extortion.  12,  Sup- 
pressing evidence.  13,  Negligence  or 
misconduct  in  inferior  officers.  14, 
Obstructing  legal  process.  15,  Em- 
bracery. 

10.  — 5.  Public  pence:  1,  Chal- 

lenges to  fight  a duel.  2,  Riots,  routs 
and  unlawful  assemblies.  3,  Alfrays. 
4,  Libels. 

11.  — 0.  Public  trade:  1,  Cheats. 

2,  Forestalling.  3,  Regrating.  4, 
Engrossing.  5,  Monopolies. 

12.  — 7.  Chustity;  1,  Sodomy.  2, 
Adultery.  3,  Incest.  4,  Bigamy.  5, 
Fornication. 

13.  — 8.  Decency  and  morality  : 1, 
Public  indecency.  2,  Drunkenness. 

3,  Violating  the  grave. 

14.  — 9.  Public  police  and  economy  : 
1,  Common  nuisances.  2,  Keeping 
disorderly  houses  and  bawdy-houses. 
3,  Idleness,  vagrancy  and  beggary. 

15.  — 10.  Public  policy:  i,  (Jum- 

bling. 2,  Illegal  lotteries. 

10. — 11.  Individuals:  1,  Homicide, 
which  is  justifiable,  excusable  or  felo- 
nious. 2,  Mayhem.  3,  Rape.  4, 
Poisoning,  with  intent  to  murder.  5, 
Administering  drugs  to  a woman  quick 
with  child  to  cause  miscarriage.  0, 
Concealing  death  of  bastard  child.  7, 
Assault  and  battery,  which  is  either 
simple  or  with  intent  to  commit  some 
other  crime.  8,  Kidnapping.  9,  False 
imprisonment.  10,  Al>duction. 

17.  — 12.  Private  property:  1,  Bur- 
glary. 2,  Arson.  3,  Robbery.  4, 
Forgery.  5,  Counterfeiting.  0,  Lar- 
ceny. 7,  Receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  or 
theft-bote.  8,  Malicious  mischief. 

18.  — 13.  The  public,  individuals,  or 

their  property,  according  to  the  intent 
of  the  criminal : 1 , Conspiracy. 

Crime  against  nature.  Sodomy. 
It  is  a crime  not  fit  to  be  named  ; pecca- 
tum  horribile,  inter  christianos  non  no- 
minandum.  4 Bl.  Com.  214.  Sec 
Sodomy . 

CRIMEN  FALSI,  civil  law,  crimes. 
It  is  a fraudulent  alteration,  or  forgery, 
to  conceal  or  alter  the  truth,  to  the 
prejudice  of  unother.  This  crime  may 
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be  committed  in  three  ways,  namely, 
1,  by  forgery;  2,  by  false  declarations 
or  false  oath,  perjury ; 3,  by  acts,  as, 
by  dealing  with  false  weights  and  mea- 
sure's, by  altering  the  current  coin,  by 
making  false  keys,  and  the  like.  Vide 
Dig.  48, 10,  22  ; Dig.  34,  8,  2 ; Code, 
lib.  9,  t.  22,  1.  2,  5,  9,  11,  10,  17,  23, 
and  24 ; Mcrl.  Rep.  h.  t. ; 1 Bro.  Civ. 
Law,  420 ; 1 Phil.  Ev.  20 ; 2 Stark. 
Ev.  715. 

2. — What  is  understood  by  this  term 
in  the  common  law,  is  not  very  clearly 
defined.  Peake’s  Ev.  133;  1 Phil. 
Ev.  24  ; 2 Stark.  Ev.  715.  It  extends 
to  forgery,  perjury,  subornation  of  |>er- 
jury,  suppression  of  testimony  by  bri- 
bery, and  conspiracy  to  convict  of  per- 
jury. See  12  Mod.  209. 

CRIMINAL,  relating  to,  or  having 
the  character  of  crime,  us,  criminal 
law,  criminal  conversation,  &c.  It 
also  signifies,  substantively,  a person 
convicted  of  a crime ; as,  the  criminal 
is  to  be  hanged. 

Criminal  conversation, crim.  lau\ 
This  phrase  is  usually  employed  to  de- 
note the  crime  of  adultery.  It  is  ab- 
breviated crim.  con.  Bac.  Ab.  Mar- 
riage, E 2;  4 Black f.  R.  157. 

2.  — The  remedy  for  criminal  con- 
versation is,  by  an  action  on  the  case 
for  damages.  That  the  plaintiff  con- 
nived, or  assented  to,  his  wife’s  infi- 
delity, or  that  he  prostituted  her  for 
gain,  is  a complete  answer  to  the  ac- 
tion. Sec  Connivance.  But  the  facts 
that  the  wife’s  character  for  chastity 
was  bad  before  the  plaintiff  married 
her ; that  he  lived  with  her  after  he 
knew  of  the  criminal  intimacy  with  the 
defendant ; that  he  had  connived  at  her 
intimacy  with  other  men ; or  that  the 
plaintiff  had  been  false  to  his  wife,  onlv 
go  in  mitigation  of  damages.  4 N. 

I lamp.  R.  501. 

3.  — The  wife  cannot  maintain  an 
action  for  criminal  conversation  with 
her  husband,  and  for  this,  among  other 
reasons,  because  her  husband,  who  is 
particcps  criminis,  must  be  joined  with 
her  as  plaintiff. 

Criminal  letters,  in  Scotland, 
are  an  instrument  which  contains 
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the  charges  ngninst  a person  accused 
of  a crime.  Criminal  letters  diflcr  from 
an  indictment,  in  that  the  former  ure 
not,  like  an  indictment,  the  mere  state- 
ment of  the  prosecutor,  but  sanctioned 
by  a judge.  Burt.  Man.  Pub.  L.  601, 
002, 

CRIMINALITER.  Criminally;  op- 
posed  to  civ ilitcr,  civilly. 

2. — When  a person  commits  a wrong 
unlawfully,  he  is  answerable  for  it  civ- 
ilitcr , whatever  may  have  been  his  in- 
tent ; but,  unless  his  intent  has  liecn 
unlawful,  he  is  not  answerable  crirni - 
•nal iter.  1 East,  101. 

TO  CRIMINATE,  to  accuso  of  a 
crime ; to  admit  having  committed  a 
crime  or  misdemeanor. 

2.  — It  is  a rule,  that  a witnesss  can- 
not be  compelled  to  answer  any  ques- 
tion which  has  a tendency  to  expose 
him  to  a penalty,  or  to  any  kind  of 
punishment,  or  to  a criminal  charge. 
4 St.  Tr.  0;  10  Mow.  St.  Tr.  1000; 
G St.  Tr.  049  ; 1G  Mow.  St.  Tr.  1149 ; 
2 Dougl.  R.  693;  2 Ld.  Rnym.  1089; 
24  Mow.  St.  Tr.  720  ; 16  Ves.  jr.  242  ; 
2 Swanst.  Ch.  R.  210;  1 Crunch,  R. 
141;  2 Ycrg.  R.  110;  5 Day,  Rep. 
200 ; 1 Carr.  & Payne,  1 1 ; 2 Nott  & 
McC.  13;  0 Co  wen,  Rep.  254;  2 
Peak,  N.  P.  C.  105;  1 John  R.  498; 
12  S.  & R.  284;  8 Wend.  598. 

3.  — An  accomplice,  admitted  to  give 
evidence  against  his  associates  in  guilt, 
is  bound  to  make  a full  and  fair  con- 
fession of  the  whole  truth  respecting 
the  subject-matter  of  the  prosecution, 
but  he  is  not  bound  to  answer  with  re- 
spect to  his  share  in  other  oflences,  in 
which  he  was  not  concerned  with  the 
prisoner.  9 Cowcn,  R.  721,  note  (a); 
2 Carr.  & Payne,  411.  Vide  Vis- 
grace  ; Witness. 

CRIMINATION,  is  the  act  by 
which  a party  accused  is  proved  to  be 
guilty. 

2. — It  is  a rule,  founded  in  common 
sense,  that  no  one  is  bound  to  criminate 
himself.  A witness  may  refuse  to  an- 
swer a question,  when  the  answer 
would  criminate  him,  and  subject  him 
to  punishment.  And  a party  in  equity 
is  not  bound  to  answer  a bill  when  the  | 


answer  would  form  a step  in  the  prose- 
cution. Coop.  Eq.  1*1.  204  ; Mill’.  Eq. 
PI.  by  Jeremy,  194;  Story,  Eq.  PI.  § 
591  ; 14  Ves.  59. 

CRITICISM,  is  the  art  of  examining 
and  judging  of  the  character  of  an  in- 
tellectual work  ; usually  of  writings  or 
books;  when  the  criticism  is  reduced 
to  writing,  the  writing  itself  is  called  a 
criticism. 

2. — Liberty  of  criticism  must  lie  al- 
lowed, or  there  would  be  neither  purity 
of  taste  nor  of  morals.  Fuir  discus- 
sion is  essentially  necessary  to  the 
truth  of  history  and  advancement  of 
science.  That  publication,  therefore, 
is  not  a libel  which  has  for  its  object, 
not  to  injure  the  reputation  of  an  indi- 
vidual, but  to  correct  misrepresenta- 
tions of  facts,  to  refute  sophistical  rea- 
soning, to  expose  n vicious  taste  for 
literature,  or  to  censure  what  is  hostile 
to  morality.  1 Campb.  R.  351,2.  As 
every  man  who  publishes  a book  com- 
mits himself  to  the  judgment  of  the 
public,  any  one  may  comment  on  his 
performance.  If  the  commentator  does 
not  step  aside  from  the  work,  or  intro- 
duce fiction  for  the  purpose  of  con- 
demnation, he  exercises  a fair  ami  le- 
gitimate right.  And  the  critic  does  a 
great  service  to  the  public  who  writes 
down  any  vapid  or  useless  publication, 
such  ns  ought  never  to  have  appeared  ; 
and,  although  the  author  may  sutler  a 
loss  from  it,  the  law  does  not  consider 
such  loss  an  injury;  because  it  is  a 
loss  which  the  party  ought  to  sustain. 
It  is  the  loss  of  fame  and  profit,  to 
which  he  was  never  entitled.  1 Campb. 

R.  358,  n.  Sec  1 Esp.  N.  P.  Cns.  28 ; 
2 Stark.  Cos.  73  ; 4 Bing.  N.  S.  92  ; 

S.  C.  3 Scott,  340 ; 1 M.  & M.  44  ; 1 
M.  & M.  187 ; Cooke  on  Def.  52. 

CROFT,  obsohtc.  A little  close  ad- 
joining to  a dwelling-house,  and  en- 
closed for  pasture  or  arable,  or  any 
particular  use.  Jacob’s  Law  Diet. 

CROP.  This  word  is  nearly  sy- 
nonymous with  emblements,  (q.  v.) 

2. — :As  between  the  landlord  and 
tenant,  the  former  has  a lien,  in  some 
of  the  states,  upon  the  crop  for  the 
rent,  for  a limited  time,  and  if  sold  on 
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an  execution  agninst  the  tenant,  the 
purchaser  succeeds  to  the  liability  of 
the  tenant,  for  rent  and  good  hus- 
bandry, and  the  crop  is  still  liable  to 
be  distrained.  Tenn.  St.  1825,  c.  21  ; 
Misso.  St.  377  ; Del.  St.  1829,  306 ; 

1 N.  J.  R.  C.  187;  Aik.  Dig.  357 ; 1 
N.  V.  R.  S.  746;  1 Ky.  R.  L.  639; 
6 Watts,  R.  134;  4 Griffi  Reg.  671, 
404;  1 Hill.  Ab.  148,9;  5 Penn.  St. 
R.  211. 

CROPPER,  contracts , is  one  who, 
having  no  interest  in  the  land,  works 
it  in  consideration  of  receiving  a por- 
tion of  the  crop  for  his  labour.  2 
Rawle,  R.  12. 

CROSS,  contracts , a mark  made  by 
persons  who  are  unable  to  write,  instead 
of  their  names. 

2. — When  properly  attested,  and 
proved  to  have  been  made  by  the 
party  whose  name  is  written  with  the 
mark,  it  is  generally  admitted  us  evi- 
dence of  the  party’s  signature. 

Cross  hills,  jtractice.  When  an 
individual  prosecutes  a bill  of  indict- 
ment against  another,  and  the  defend- 
ant procures  another  bill  to  be  found 
against  the  first  prosecutor,  the  bills  so 
/blind  by  the  grand  jury  are  called 
cross  bills.  They  most  usually  occur 
in  cases  of  assault  and  battery. 

2. — In  chancery  practice  it  is  not 
unusual  for  parties  to  file  cross  bills. 
Vide  JJil/y  cross. 

Cross-examination,  practice , is  the 
examination  of  a witness  by  the  party 
who  did  not  call  him. 

2.  — Every  party  has  a right  to 
cross-examine  a witness  produced  by 
his  antagonist,  in  order  to  test  whether 
the  witness  has  the  knowledge  of  the 
things  he  testifies ; and,  if  upon  ex- 
amination, it  is  found  that  the  witness 
had  the  means  and  ability  to  ascertain 
the  facts  about  which  he  testifies,  then 
his  memory,  his  motives,  every  thing 
may  be  scrutinized  by  the  cross-ex- 
amination. 

3.  — In  cross-examinations  a great 
latitude  is  allowed  in  the  mode  of 
putting  questions,  and  the  counsel  may 
put  leading  questions  (q.  v.).  Vide 
further  on  this  subject,  and  for  some 


rules  which  limit  the  abuse  of  this 
right,  1 Stark.  Ev.  96 ; l Phil.  Ev. 
210;  6 Watts  & Serg.  75. 

4.  — The  object  of  a cross-exami- 
nation is  to  sill  the  evidence  and  try 
the  credibility  of  a witness  who  has 
been  called  and  given  evidence  in  chief. 
It  is  one  of  the  principal  tests  which 
the  law  has  devised  for  the  ascertain- 
ment of  truth,  and  it  is  certainly  one 
of  the  most  efficacious.  By  this  means 
the  situation  of  the  witness,  with  rc- 
sjioct  to  the  parti<*s  and  the  subject  of 
litigation,  his  interest,  his  motives,  his 
inclinations  and  his  prejudices,  his 
incuns  of  obtaining  a correct  and  cer- 
tain knowledge  of  the  facts  to  which 
he  testifies,  the  manner  in  which  lie 
has  used  those  means,  his  powers  of 
discerning  the  facts  in  the  first  instance, 
and  of  his  capacity  in  retaining  and 
describing  them,  are  fully  investigated 
and  ascertained.  The  witness,  how- 
ever artful  he  may  be,  will  seldom  be 
able  to  elude  the  keen  perception  of  an 
intelligent  court  or  jury,  unless  indeed 
his  story  be  founded  on  truth.  When 
false,  he  will  be  liable  to  detection  at 
every  step.  1 Stark.  Ev.  96 ; 1 Phil. 
Ev.  227  ; Fortesc.  Rep.  pref.  2 to  4 ; 
Vaugh.  R.  143. 

5.  — In  order  to  entitle  a party  to  a 
cross-examination,  the  witness  must 
have  been  sworn  and  examined ; for, 
even  if  the  witness  lie  asked  a question 
in  chief,  yet  if  he  make  no  answer, 
the  opponent  has  no  right  to  cross- 
examine.  1 Cr.  M.  & Ros.  95;  16 
S.  & R.  77;  Rose.  Cr.  Ev.  128;  3 
Car.  & P.  10;  S.  C.  14  1C.  C.  L Rep. 
189.  Formerly,  however,  the  rule 
seems  to  huve  been  different.  1 Phil. 
Ev.  211. 

CROWN.  A covering  for  the  head, 
commonly  used  by  kings:  figuratively, 
it  signifies  royal  authority.  By  j)kas 
of  the  crown,  are  understood  criminal 
actions. 

CRUELTY.  This  word  has  dif- 
ferent meanings,  ns  it  is  applied  to 
different  things.  Cruelty  may  be,  1, 
from  husband  towards  the  wife,  or 
vice  versa ; 2,  from  superior  towards 
inferior ; 3,  from  master  towards  slave ; 
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4,  to  animals.  These  will  be  sepa- 
rately considered. 

2.  — 1.  Retween  husband  and  wile, 
those  acts  which  affect  the  life,  the 
health,  or  even  the  comfort  of  the  pnrty 
aggrieved,  ami  give  a reasonable  ap- 
prehension of  tnalily  hurt,  are  culled 
cruelty.  What  merely  wounds  the 
feelings  is  seldom  admitted  to  lx;  cru- 
elty, unless  the  act  be  accompanied 
with  bodily  injury,  cither  actual  or 
menaced.  Merc  austerity  of  temper, 
potulcncc  of  manners,  rudeness  of 
language,  a want  of  civil  attention  and 
accommodation,  even  occasional  sallies 
of  passion,  will  not  amount  to  legal 
cruelty ; a fortiori  the  denial  of  little 
indulgences  and  particular  accommo- 
dations, which  the  dclieacy  of  the 
world  is  apt  to  number  among  its 
necessaries,  is  not  cruelty.  The  nega- 
tive descriptions  of  cruelty  arc  per- 
haps the  lx*st,  under  the  infinite  variety 
of  cases  that  may  occur,  by  showing 
what  is  not  cruelty.  1 Hagg.  R.  35; 

5.  C.  4 Bedes.  R.311,  312;  2 Hagg. 
Suppl.  1 ; S.  C.  4 Eccles.  R.  238 ; 1 
McCord’s  Ch.  R.  205;  2 J.  J.  Marsh. 
R.  324 ; 2 Chit.  Pr.  461,  499;  Poynt. 
on  Mar.  & Div.  c.  15,  p.  208;  Shelf.  ; 
on  Mar.  &.  Div.  425 ; 1 Hagg.  Cons. 
R.  37,  458;  2 Hagg.  Cons.  Rep.  154  ; 

1 Phillim.  Ill,  132;  8 N.  II.  Rep. 
307  ; 3 Mass.  321  ; 4 Mass.  487.  It 
is  to  be  remarked  that  exhibitions  of 
passion  and  gusts  of  anger  which 
would  be  sufficient  to  create  irrecon- 
cilable hatred  between  persons  educated  ! 
and  trained  to  respect  each  other's 
feelings,  would,  with  persons  of  coarse 
manners  and  habits,  have  hut  a mo- 
mentary effect.  An  act  which  towards 
the  latter  would  cause  hut  a mo- 
mentary difference,  would,  with  the 
former,  be  excessive  cruelty.  1 Rriand, 
Med.  Leg.  lere  part.  c.  2,  art.  3. 

3.  — 2.  Cruelty  towards  weak  and 
helpless  persons  takes  place  where  a 
party  bound  to  provide  for  and  protect 
them,  either  abuses  them  by  whipping 
them  unnecessarily,  or  by  neglecting 
to  provide  for  them  those  necessaries 
which  their  helpless  condition  requires. 
To  expose  a person  of  tender  years, 


under  a party’s  care  to  the  inclemency 
of  the  weather,  2 Camph.  050 ; or  to 
keep  such  a child,  of  inability  to  pro- 
vide for  himself,  without  adequate  food. 
1 Leach,  1 37 ; Russ.  & Ry.  20 ; or 
for  an  overseer  neglecting  to  provide 
food  and  medical  care  to  a pauper 
having  urgent  and  immediate  occasion 
for  them,  Russ.  & Ry.  40,  47,  48,  are 
examples  of  this  species  of  cruelty. 

4.  — 3.  By  the  civil  code  of  Lou- 
isiana, art.  102,  it  is  enacted,  that  when 
the  master  shall  lx?  convicted  of  cruel 
treatment  of  his  slave,  the  judge  may 
pronounce,  besides  the  penalty  esta- 
blished for  such  cases,  that  the  slave 
shall  be  sold  at  public  auction,  in  order 
to  place  him  out  of  the  reach  of  the 
power  which  his  master  has  abused. 

5.  — 4.  Cruelty  to  animals  is  an  in- 
dictable offence.  A defendant  was 
convicted  of  a misdemeanor  for  tying 
the  tongue  of  a calf  so  near  the  root 
ns  to  prevent  its  sucking,  in  order  to 
sell  the  cow  at  a greater  price,  by 
giving  to  her  udder  the  appearance  of 
being  full  of  milk,  while  affording  the 
calf  all  he  needed.  G Rogers,  City 
Hall  Rec.  G2.  A man  may  be  in- 
dicted for  cruelly  boating  his  horse. 
3 Rogers,  City  II.  Rec.  191. 

CRUISE,  mar.  /ate,  is  a voyage  or 
expedition  in  quest  of  vessels  or 
fleets  of  the  enemy  which  may  be  ex- 
pected to  sail  through  any  particular 
track  of  the  sea,  at  n certain  season 
of  the  year;  the  region  in  which  these' 
cruises  arc  performed  is  usually  termed 
the  rendezvous  or  cruising  latitude. 

2. — When  the  ships  employed  for 
this  purpose,  which  are  accordingly 
called  cruisers , have  arrived  at  the 
destined  station,  they  traverse  the  sen, 
backwards  and  forward,  under  nn  easy 
sail,  and  within  a limited  space,  con- 
jectured to  be  in  the  track  of  their  ex- 
pected adversaries.  Wesk.  Ins.  h.  t. ; 
Lex  Merc.  Rediv.  271,  294;  Dougl. 
R.  509;  Park.  Ins.  58;  Marsh.  Ins. 
19G,  199,  520;  2 Gallis.  2G8. 

(’RY  DE  PAYS, or CR1  DE  PAIS; 
literally,  cry  of  the  country.  In  Eng- 
land, when  a felony  has  been  commit- 
ted, hue  and  cry  (q.  v.)  may  be  raised 
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hy  the  country,  in  the  absence  of  the 
constable.  It  is  then  cry  tie  pays.  2 
Hale,  I\  C.  100. 

CRYER,  practice.  An  officer  in  a 
court,  whose  duty  it  is  to  make  various 
proclamations  ordered  by  the  court. 

CUEILLETTE,  a term  in  French 
maritime  law.  Affreightment  of  a ves- 
sel d cucillcttc,  is  a contract  hy  which 
the  captain  obligates  himself  to  receive 
a partial  cargo,  only  upon  condition 
that  he  shall  succeed  in  completing  his 
cargo  by  other  partial  lading ; that  is, 
by  gathering  it  (en  recuciUant)  wher- 
ever he  may  be  able  to  find  it.  If  he 
fails  to  collect  a cargo,  such  partial 
chartering  is  void.  Code  de  Com.  par 
M.  Fournel,  art.  280,  n. 

GUI  ANTE  DIYORTHJM,  The 

name  of  an  ancient  writ,  which  was 
issued  in  favour  of  a woman  divorced 
from  her  husband,  to  recover  the  lands 
and  tenements  which  she  had  in  fee 
simple,  or  in  tail,  or  for  life,  from  him 
to  whom  her  husband  alienated  them 
during  the  marriage,  when  she  could 
not  gainsay  it.  F.  N.  B.  240.  Vide 
Sur  cui  ante  divortium . 

GUI  IN  VITA.  The  name  of  a 
writ  of  entry  for  a widow  against  a 
person  to  whom  the  husband  had,  in 
his  life-time,  aliened  the  lands  of  the 
wife.  F.  N.  B.  193. 

CUL  DE  SAC.  This  is  a French 
phrase,  which  signifies,  literally,  the 
bottom  of  a bag,  and,  figuratively,  a 
street  not  open  at  lioth  ends.  It  seems 
not  to  be  settled  whether  a cul  dc  sac  is 
to  be  considered  a highway.  See  1 
Campb.  R.  260;  11  East,  R.  376, 
note;  5 Taunt.  R.  137 ; 5 B.  & Aid. 
456;  Hawk.  P.  C.  b.  1,  c.  76,  s.  1 ; Dig. 
lib.  50,  tit.  16,  I.  43  ; Dig.  lib.  43,  t.  12, 
1.1,  §18;  Dig.  lib.  47,  tit.  10, 1.15,  §7. 

CULPA.  A fault  committed  without 
fraud,  and  this  distinguishes  it  from  do- 
/ws, which  is  a trick  to  deceive.  Sec  Dolus. 

CULPRIT,  trim.  laic.  When  a 
prisoner  is  arraigned,  and  lie  pleads 
not  guilty,  in  the  English  practice,  the 
clerk,  who  arraigns  him  on  behalf  of 
the  crown,  replies  that  the  prisoner  is 
guilty,  anti  that  he  is  ready  to  prove  the  ' 
accusation ; this  is  done  by  two  mono-  [ 


syllables  cul.  prit.  Vide  Abbreviations. 

1 Bl. ( Join.  889 ; i ( 'hit.  ( Jr.  Law,  1 1 
CUM  TESTA MENTO  ANNEXO, 

with  the  testament  or  will  annexed.  It 
often  happens  that  the  deceased,  al- 
though he  makes  a will,  appoints  no 
executor,  or  else  the  appointment  fails ; 
in  cither  of  which  events  he  is  said 
to  die  quasi  intestalus , 2 Inst.  397. 
The  appointment  of  an  executor  fails, 
1st,  when  the  person  appointed  re- 
fuses to  act;  2dly,  when  the  person 
appointed  dies  before  the  testator, 
or  liefore  ho  has  proved  the  will, 
or  when,  from  any  other  legal  cause, 
he  is  incapable  of  acting;  3<lly, 
when  the  executor  dies  intestate,  (and 
in  some  places,  as  in  Pennsylvania, 
whether  he  die  testate  or  intestate,) 
after  having  proved  the  will,  but  before 
he  has  administered  all  the  personal 
(fstate  of  the  deceased.  In  all  these 
cases,  ns  well  ns  when  no  executor  has 
been  appointed,  administration,  with  the 
will  annexed,  must  be  granted  by  the 
proper  officer ; in  the  case  where  the 
goods  are  not  all  administered  Ixfforo 
the  death  of  the  executor,  the  adminis- 
tration is  also  called  an  administration 
dc  bonis  non. 

2. — The  office  of  such  an  adminis- 
trator differs  little  from  that  of  an  exe- 
cutor. Vide  Com.  Dig.  Administra- 
tion ; Will.  Ex.  p.  1,  b.  5,  c.  3,  s.  1 ; 

2 Bl.  Com.  504,  5;  11  Vin.  Ab.  78; 
Toll.  92  ; Gord.  Law  of  Dcced.  98. 

CUMULATIVE.  What  augments ; 
as  cumulative  evidence,  is  evidence  of 
facts,  which  increase  the  certainty  of 
what  was  proved  before;  cumulative 
j remedy,  is  one  which  is  added  to  ano- 
ther which  is  given  by  law;  cumulative 
legacy  is  a second  legacy,  given  by  the 
same  testator  to  the  same  legatee.  See 
1 Sound.  134,  n.  (4);  Remedy. 

Cumulative  legacy,  vide  Legacy 
accumulative;  and  8 Vin.  Ab.  308;  1 
' Supp.  to  Ves.  jr.  133,  282,  332. 

CURATE,  cocl.  law.  One  who  re- 
presents the  incumbent  of  a church, 
person,  or  vicar,  and  takes  care  of  the 
church,  and  performs  divine  service  in 
his  stead. 

CURATOR,  ]Jcrsons7  coni  r act sy  is 


390 


CUR 


CUR 


one  who  has  boon  legally  appointed  to 
take  care  of  the  interests  of  one  who, 
on  account  of  his  youth,  or  defect  of 
his  understanding,  or  for  sonic  other 
cause,  is  unable  to  attend  to  them 
himself. 

2.  — There  arc  curators  cul  Itona,  of 
property,  who  administer  the  estate  of 
u minor,  take  care  of  his  person,  and 
intervene  in  all  his  contracts;  curators 
ad  litem , of  suits,  who  assist  the  minor 
in  courts  of  justice,  and  act  ns  curator 
ad  Irjnu  in  cases  where  the  interests  of 
the  curator  are  opposed  to  the  interests 
of  the  minor.  Civ.  Code  of  Louis, 
art.  357  to  300.  There  are  also  cura- 
tors of  insane  persons,  lb.  art.  31 ; 
and  of  vacant  successions  and  absent 
heirs,  lb.  art.  1105  to  1125. 

3.  — The  term  curator  is  usually  em- 
ployed, in  the  civil  law,  for  that  of 
guardian. 

CURATORS II IP,  ojjices,  contracts, 
in  the  civil  law,  is  the  power  given  by 
authority  of  law,  to  one  or  more  per- 
sons, to  administer  the  property  of  an 
individual,  who  is  unable  to  take  care 
of  his  own  estate  and  ailhirs,  either  on 
account  of  his  aliscnco  without  an  au- 
thorized agent,  or  in  consequence  of 
his  prodigality,  or  want  of  mind. 
Poth.  Tr.  des  Personnels,  t.  6,  s.  5.  As 
to  the  laws  of  Louisiana,  which  autho- 
rise a curatorship,  vide  Civ.  Code,  art. 
31 , 50  et  seq. ; 357  et  seq. ; 382 ; 
1105  et  seq. 

2. — Curatorship  differs  from  tutor- 
ship, (q.  v.)  in  this,  that  the  latter  is 
instit  uted  for  the  protection  of  property 
in  the  first  place,  and,  secondly,  of  the 
person ; while  the  former  is  intended 
to  protect,  first,  the  person,  and,  sec- 
ondly, the  property.  1 Lecons  Elem. 
du  Droit  Civ.  Rom.  241. 

CURE.  A restoration  to  health. 

2. — A person  who  had  quitted  the 
habit  of  drunkenness  for  the  space  of 
nine  months,  in  consequence  of  medi- 
cines he  had  taken,  and  who  had  lost 
his  appetite  for  ardent  spirits,  was  held 
to  have  been  cured.  7 Ycrg.  R.  146. 

CURFEW.  The  name  of  a law, 
established  during  the  reign  of  the 
English  king,  William,  the  conqueror, 


by  which  the  people  wore  commanded 
to  dispense  with  lire  and  candle  at 
eight  o’clock  at  night. 

2. — It  was  abolished  in  the  reign  of 
Henry  the  First,  but  afterwords  it  sig- 
I nilicd  the  time  ut  which  the  curfew  for- 
merly took  place.  The  word  curfew 
is  derived,  probably,  from  couvre  feu , 
or  cover  lire.  4 HI.  Com.  419,  420. 

CURIA.  A court  of  justice. 

Cl'  K 1 V CLAI  DKNDA,  WHIT  DK,  Eng, 
laic.  The  name  of  a writ,  used  to 
compel  a party  to  enclose  his  land.  F. 
N.  R.  207. 

CtJUJA  advisakk  vclt,  practice,  the 
court  will  consider  the  matter.  This 
entry  is  made  on  the  record  when  the 
court  wish  to  take  time  to  consider  of  a 
case  before  they  give  a final  judgment, 
which  is  made  by  an  abbreviation,  cur . 
ad  vull,  for  the  purpose  of  marking  the 
continuance. 

Curia  kkgis.  An  English  court, 
which  assumed  this  name,  during  the 
reign  of  Henry  the  Second.  It  was 
Curia  or  Aula  Regis,  liecnusc  it  was 
held  in  the  great  hall  of  the  king’s  pa- 
lace ; and  where  the  king,  ior  some 
time,  administered  justice  in  person. 
Hut  afterwards,  the  judiciul  power  was 
more  properly  entrusted  to  the  king’s 
judges.  The  judges  who  sat  in  this 
court  were  distinguished  by  the  name 
of  justices,  or  justiciaries.  Besides 
these,  the  chief  justiciary,  the  stewart 
of  nil  England,  the  constable  of  all 
England,  the  chancellor,  the  chamber- 
lain,  and  the  treasurer,  also  took  part 
in  the  judicial  proceedings  of  this  court. 

CURIALITY,  i Scotch  hue.  The 
same  as  courtesy  (q.  v.)  1 Rolfs 

Com.  61. 

CURRENCY.  The  money  which 
passes,  at  a fixed  value,  from  hand  to 
hand ; money  which  is  authorised  by 
law. 

2. — By  art.  1,  s.  8,  the  constitution 
of  the  United  States  authorises  Con- 
gress “ to  coin  money,  and  to  regulate 
the  value  thereof.”  Changes  in  the 
currency  ought  not  to  be  made  but  for 
the  most  urgent  reasons,  as  they  un- 
settle commerce,  both  at  home  and 
abroad.  Suppose  Peter  contracts  to 
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pay  to  Paul  one  thousand  dollars  in  six 
months, — the  dollar  of  a certain  fine- 
ness of  silver,  weighing  one  hundred 
and  twelve  and  n half  grains, — and 
afterwards,  before  the  money  becomes 
due,  the  value  of  the  dollar  is  changed, 
anil  it  weighs  now  but  fifty-six  and  a 
quarter  grains,  will  one  thousand  of  the 
new  dollars  pay  tin?  old  debt ! Differ- 
ent  opinions  may  lie  entertained,  but  it 
seems  that  such  payment  would  be 
complete,  because,  ],  the  creditor  is 
bound  to  rc-ccive  the  public  currency; 
and  2,  lie  is  hound  to  receive  it  at  its 
legal  value.  0 Duvcrg.  n.  174. 

CU  R R ENT,  mere.  law.  A term  used 
to  express  present  time;  the  current 
month ; the  present  month.  Price  cur- 
rent, is  the  ordinary  price  at  tlie  time 
spoken  of.  A printed  paper,  contain- 
ing such  prices,  is  ulso  called  a price 
current. 

2. — Current,  in  another  sense?,  signi- 
fies that  which  is  readily  received,  as, 
current  money. 

CURTESY,  or  COURTESY,  by 
the  laws  of  Scotland,  is  a life-rent, 
given  by  law  to  the  surviving  husband, 
of  all  his  wife’s  heritage  of  which  she 
died  iufeft,  if  there  was  a child  of  the 
marriage  bom  alive.  The  child  born 
of  the  marriage  must  lx?  the  mother’s 
heir,  if  she  had  a child  by  a former 
marriage,  who  is  to  succeed  to  her  es- 
tate, the  husband  has  no  right  to  the 
curtesy  while  such  child  is  alive;  so 
that  the  curtesy  is  due  to  the  husband 
rather  as  father  to  the  heir,  than  as 
husband  to  on  heiress,  conlbrmable  to 
the  Roman  law,  which  gives  to  the 
father  the  usufruct  of  what  the  child 
succeeds  to  by  the  mother,  Ersk.  Pr. 
L.  Scot.  B.  2,  t.  9,  s.  30.  Vide  E.s- 
tatc  by  the  curtesy. 

CURTILAGE,  estates , is  the  open 
space  situated  w'ithin  a common  enclo- 
sure belonging  to  a dwelling-house. 
Vide  2 Roil.  Ah.  1,  I.  30;  Com.  Dig. 
Grant,  (E  7),  (E  9) ; Russ.  & Ry. 
360  ; lb.  334,  357  ; Ry.  & Mood.  13  ; 
2 Leach,  913;  2 Bos.  & Pull.  508;  2 
East,  P.  C.  494  ; Russ.  & Ry.  170, 
289,  322 ; 22  Eng.  Com.  Law  R.  330; 
1 Ch.  Pr.  175;  Shcp.  Touchs.  94. 


CUSTODY,  is  the.  detainer  of  a 
person  by  virtue  of  a lawful  authority. 
To  be  in  custody  is  to  lx-  lawfully  de- 
tained under  arrest.  Vide  14  Vin. 
Ab.  359;  3 Chit.  Pr.  355.  In  another 
sense  custody  signifies  having  the 
care  and  possession  of  a thing  ; as,  the 
chancellor  is  entitled  to  the  custody  as 
the  keeper  of  the  seal. 

CUSTOM.  A usage  which  lias 
acquired  the  force  of  law. 

2.  — A custom  derives  its  force  from 
the  tacit  consent  of  the  legislature  and 
the  |x?ople.  It  follows,  therefore,  there 
can  be  no  custom  in  relation  to  a 
matter  regulated  by  law.  8 M.  R. 
309.  Law  cannot  be  established  or 
abrogated  except  by  the  sovereign  will, 
but  this  will  may  be  express  or  implied 
and  presumed ; and  whether  it  mani- 
fests itself  by  words  or  by  a series  of 
facts,  is  of  little  importance.  When  a 
custom  is  public,  peaceable,  uniform, 
general,  continued,  reasonable  and 
certain,  and  has  lasted  “ time  whereof 
the  memory  of  man  runneth  not  to  the 
contrary,”  it  acquires  the  force  of  law. 
And  when  any  doubts  arise  ns  to  the 
meaning  of  a statute,  the  custom  w hich 
has  prevailed  on  the  subject  ought  to 
have  weight  in  its  construction,  for  the 
manner  in  which  a law  has  always 
been  executed  is  one  of  its  modes  of 
interpretation. 

3.  — Customs  are  general  or  particu- 
lar customs.  1 . By  general  customs  is 
meant  the  common  law  itself,  by  which 
proceedings  and  determinations  in 
courts  are  guided.  2. — Particular  cus- 
toms are  those  w hich  affect  the  inhabi- 
tants of  some  particular  districts  only. 

1 Bl.  Com.  68,  74.  Vide  Bac.  Ab.  h. 
t. ; 1 Bl.  Com.  76;  2 Bl.  Com.  31  ; 1 
Lill.  Reg.  516;  7 Vin.  Ab.  164;  Com. 
Dig.  Ii.  t. ; Nelson's  Ab.  h.  t. ; the 
various  Amer.  Digs.  h.  t.  ; Ayl.  Pand. 
15,  16;  Ayl.  Parerg.  [.194];  Doct. 
PI.  201  ; 3 W.  C.  C.  R.  150 ; 1 Gilp. 
486;  Pet.  C.  C.  R.  220;  1 Edw.  Ch. 
R.  146  ; 1 Gall.  R.  443  ; 3 Watts,  R. 
178;  1 Rep.  Const.  Ct.  303,  308  ; 1 
Caines,  R.  45;  15  Mass.  R.  433;  1 
Hill,  R.  270;  Wright,  R.  573;  1 N. 
& M.  176 ; 5 Binn.  K.  287 ; 5 Hum. 
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R.  436  ; 3 Conn.  R.  9 ; 2 Pet.  R.  149 ; i 
6 Pet.  R.  715;  6 Porter,  R.  123;  2 
N.  II.  Rep.  93;  1 Hall,  R.  012;  1 
Harr.  & Gill,  239;  1 N.  S.  192;  4 
L.  R.  160;  7 L.  R.  529;  lb.  215. 

Custom  of  mkrciiants,  Lex  mcrca- 
toria,  is  a system  of  customs  acknowl- 
edged and  taken  notice  of  by  all 
nations,  and  are  therefore  a part  of 
the  genernl  Inw  of  the  land.  See  Law 
merchant,  and  1 Chit.  HI.  76,  note  9. 

Custom -housk.  A place  appointed 
by  law,  in  ports  of  entry,  where  im- 
porters of  poods,  wares  and  merchan- 
dise are  bound  to  enter  the  same,  in 
order  to  pay  or  secure  the  duties  or 
customs  due  to  the  government. 

CUSTOMARY  RIGHTS.  Arc 
rights  which  are  acquired  by  custom  ; 
they  differ  from  prescriptive  rights  in 
this,  that  the  former  are  local  usages 
belonging  to  all  the  inhabitants  of  a 
particular  place  or  district ; the  latter 
arc  rights  of  individuals,  independent 
of  the  place  of  their  residence.  Best 
on  Pres.  § 79  ; Cruise,  Dig.  t.  31,  c,  1, 

§ 7 ; 2 Grecnl.  Ev.  § 542. 

CUSTOMS.  Thisterm  is  usually  ap- 
plied to  those  taxes,  which  arc  payable 
upon  goods  and  merchandise  imported 
or  exported.  Story,  Const.  § 949 ; 
Bac.  Ab.  Smuggling. 

GUSTOS  ROTULORUM,  Eng. 
late.  The  principal  justice  of  the  peace 
of  a county,  who  is  a keeper  of  the 
records  of  the  county.  1 Bl.  Com.  349. 

TO  CUT,  crim.  law , is  to  wound 
with  an  instrument  having  u sharp  j 


edge.  1 Russ,  on  Cr.  577.  Vide 
To  Stab / Wound. 

CY  PR ES , construction . These  are  old 
French  words  which  signify  as  near  as. 

2. — In  cases  when;  a |>crpetuity  is 
attempted  in  a will,  the  courts  do  not, 
if  they  can  avoid  it,  construe  the  devise 
to  be  utterly  void,  but  exj>ound  the 
will  in  such  a manner  ns  to  carry  the 
testator’s  intentions  into  effect,  as  far 
its  the  rules  respecting  perpetuities  will 
allow  ; this  is  called  u construction  cy 
pres.  When  the  perpetuity  is  attempt- 
ed  in  a deed,  all  the  limitations  arc 
totally  void.  Cruise,  Dig.  t.  30,  c.  9, 

s.  34  ; and  vide  1 Vern.  250 ; 2 Ves. 
jr.  390,  336,  357,  364  ; 3 Ves.  jr. 
141,  220;  4 Ves.  13;  Com.  Dig. 
Condition,  (Ll);  1 .Rop.  Leg.  514; 
Swinb.  pt.  4,  s.  7,  a.  4 ; Dane’s  Ab. 
Index,  h.  t. ; Touli.  Dr.  Civ.  Fr.  liv.  3, 

t.  3,  n.  586,  595,  611  ; Domat,  Loix 
Civ.  liv.  6,  t.  2,  s.  1 ; 1 Supp.  to  Ves. 
jr.  134,  259,  317;  2 lb.  316.  478; 
Boyle  on  Charities,  Index,  h.  t. ; Shel- 
ford  on  Mortmain,  Index,  h.  t. ; 3 Bro. 
C.  C.  166 ; 2 Bro.  C.  C.  492  ; 4 Wheat. 
R.  1 ; S.  C.  3 Peters,  R.  App.  481  ; 3 
Peters,  R.  99;  15  Ves.  232;  2 Sto. 
Eq.  Jur.  § 1169. 

CZAR.  A title  of  honour  which  is 
assumed  by  the  emperor  of  all  the 
Russias.  Sec  Autocracy. 

CZARINA.  The  title  of  the  empress 
of  Russia. 

CZAROWITZ.  The  title  of  the 
eldest  son  of  the  czar  and  czarina  of 
Russia. 


D. 


DAM.  A construction  of  wood, 
stone,  or  other  materials  made  across 
a stream  of  water  for  the  purpose  of 
confining  it ; a mole. 

2. — The  owner  of  a stream  not  navi- 
gable, may  erect  a dam  across  it,  and 
employ  the  water  in  any  reasonable 
manner,  cither  for  his  use  or  pleasure, 
so  as  not  to  destroy  or  render  useless,  j 
materially  diminish,  or  affect  the  ap- 
plication of  the  water  by  the  proprie- 1 


tors  below  on  the  stream.  He  must 
not  shut  the  gates  of  his  dams  and 
detain  the  water  unreasonably,  or  let 
it  off  in  unusual  quantities  to  the  an- 
noyance of  his  neighbours.  4 Dali. 
211  ; 3 Caines,  207  ; 13  Mass.  420 ; 3 
Pick.  268;  2 N.  II.  Rep.  532;  17 
John.  306  ; 3 John.  Ch.  Rep.  282  ; 3 
Rawle,  256 ; 2 Conn.  Rep.  584  ; 5 
Pick.  199;  20  John.  90;  1 Pick.  180; 
4 lb.  460;  2 Binu.  475  ; 14  Serg.  & 
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Rawlc,  71  ; II).  9;  13  John.  212;  1 
M'Cord,  580;  3 N.  H.  Ecp.  321;  1 
llulst.  K.  1 ; 3 Kent,  Com.  354. 

3. — When  one?  side  of  the  stream  is 
owned  by  one  person  and  tho  other  by 
another,  neither,  without  tho  consent 
of  the  other,  can  build  a dam  which 
extends  beyond  the  thread  of  the  river, 
without  committing  a trespass.  Cro. 
Eliz.  209;  12  Mass.  211  ; Ang.  on  W. 
C.  14,  104,  141  ; vide  Lois  dcs  Bit. 
P.  I,  c.  3,  s.  1,  a.  3 ; Poth.  Traitii  du 
Coni  rat  de  Socicte,  second  app.  230 ; 
Hill.  Ah.  Index,  li.  t. ; 7 Cowen,  It. 
200  ; 2 Watts,  It.  327  ; 3 Rawle,  R. 
99;  17  Mass.  R.289;  5 Pick.  It.  175; 

4 Mass.  R.  401.  Vide  Inuntlation. 

DAMAGE,  torts i the  loss  caused  by 
one?  person  to  another,  or  his  property, 
cither  with  the  design  of  injuring  him, 
or  with  negligence  and  carelessness, 
or  by  inevitable  accident. 

2.  — lie  who  has  caused  the  damage 
is  bound  to  repair  it;  and,  if  he  has 
done  it  maliciously,  he  may  be  com- 
pelled to  pay  beyond  the  actual  loss. 
When  damage  occurs  by  accident 
without  blam ; to  any  one,  the  loss  is 
borne  by  the  owner  of  the  thing  injured  ; 1 
as,  if  a horse  run  away  w ith  his  rider, 
without  any  fault  of  the  latter,  and 
injure  the  property  of  another  person,  ' 
the  injury  is  the  loss  of  the  owner  of  | 
the  thing.  When  the  damage  happens  ( 
by  the  act  of  God,  or  inevitable  acci- 
dent, as  by  tempest,  earthquake  or 
other  natural  cause,  the  loss  must  be 
borne  by  the  owner.  Vide  Com.  Dig. 
h.  t. ; Sayer  on  Damages. 

3.  — Pothier  defines  damage  (dom- 
mages  ct  intcrets)  to  l>c  the  loss  which  , 
some  one  has  sustained,  and  the  gain  ; 
which  he  Ins  failed  of  making.  Obi. 
n.  159. 

Damage  peasant,  torts.  This  is  a 
corruption  of  tho  French  words  faisant 
flornnuige,  and  signifies  doing  damage. 
This  term  is  usually  applied  to  tho 
injury  which  animals  belonging  to 
another  do  upon  the  owner’s  laud,  by 
feeding  there,  treading  down  his  grass, 
corn,  or  other  production  of  the  earth.  3 
Bl.  Com.  0 ; Co.  Litt.  142,  Id  ; Com. 
Dig.  Pleader,  3 M 26 ; vide  Animals. 

Vol.  i.— 50 


DAMAGED  GOODS,  in  tho  lan- 
guage of  the  customs,  arc  goods  sub- 
ject to  duties,  which  have  received 
some  injury  either  in  the  voyage  home, 
or  in  the  bonded  ware-houses.  See 
AIhUcvu'M,  mere.  law. 

DA  M AG  ESyjjracticc.  The  indemnity 
given  by  law,  to  be  recovered  from  tho 
wrong-doer  by  a |>orson  who  has  sus- 
tained an  injury,  cither  in  his  person, 
projierty,  or  relative  rights,  in  conse- 
quence of  the  acts  of  another. 

2.  — Damages  are  given  cither  for 
I breaches  of  contracts,  or  for  tortious 

acts. 

3.  — Damages  for  breach  of  contract 
may  lie  given,  for  example,  for  the 
non-performance  of  a written  or  verbal 

| agreement ; or  of  a covenant  to  do  or 
not  to  do  a particular  thing. 

4.  — As  to  the  measure  of  damages 
the  general  rule  is,  that  the  delinquent 
shall  answer  for  all  the  injury  which 

| results  from  the  immediate  and  direct 
breach  of  his  agreement,  but  not  from 
any  remote  consequences. 

5.  — In  cases  of  an  eviction,  on  n 
covenant  of  seisin  and  warranty,  the 
rule  seems  to  lie  to  allow  the  conside- 
ration money  with  interest  and  costs. 
6 Watts  & Scrg.  527 ; 2 Dev.  R.  30 ; 
3 Brev.  R.  458.  See  7 Shepl.  260  ; 4 
Dev.  46.  But  in  Massachusetts,  on 
the  covenant  of  warranty  the  measure 
of  damages  is  the  value  of  the  land  at 
the  time  of  eviction.  4 Kent’s  Com. 
462,  3,  and  the  cases  there  cited.  3 
Mass.  523;  4 Mass.  108 ; 1 Bay,  19, 
265  ; 3 Desaus.  Eq.  R.  247 ; 4 Penn. 
St.  R.  1G8. 

6.  — In  estimating  the  measure  of 
damages  sustained  in  consequence  of 
the  acts  of  a common  carrier,  it  fre- 
quently becomes  a question  whether 
the  value  of  the  goods  at  the  place  of 
cmbarcation  or  the  port  of  destination 
is  the  rule  to  establish  the  damage's 
sustained.  It  has  been  ruled  that  the 
value  at  the  port  of  destination  is  the 
proper  criterion.  12  S.  R.  186;  8 
John.  R.  213;  10  John.  R.  1 ; 14  John. 
R.  170  ; 15  John.  R.  24  ; but  contrary 

■ decisions  have  taken  place,  3 Caiucs, 
R.  219;  4 Ilayw.  R.  112;  and  see  4 
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Muss.  R.  115;  1 T.  R.  31  ; 1 T.  R. 
58a. 

7.  — Damages  for  tortious  acts  arc 
given  for  acts  against  the  person,  ns 
an  assault  and  battery  ; against  the  re- 
putation, as  libels  and  slander;  against 
the  property,  ns  trespass,  when  force 
is  used,  or  for  the  consequential  acts  of 
the  tort-feasor;  ns,  when  in  conse- 
quence of  a man  building  a dam  on 
his  own  premises,  he  overflows  his 
neighbour's  land ; against  the  relative 
rights  of  the  party  injured,  ns  criminal 
conversation  with  his  wife. 

8.  — No  settled  rule  or  line  of  dis- 
tinction can  be  marked  out  when  a 
possibility  of  damages  shall  be  ac- 
counted too  remote  to  entitle  a party  to 
claim  a recompense : each  case  must 
be  ruled  by  its  own  circumstances. 
Ilam.  N.  1*.  40;  Karnes  on  liq.  73, 
74.  Vide  7 Yin.  Ab.  247  ; Yelv.  45, 
a;  lb.  176,  a;  Bnc.  Ab.  h.  t.;  1 Lilly's 
Reg.  525;  Domat,  liv.  3,  t.  5,  s.  2,  n. 
4 ; Toull.  liv.  3,  n.  286 ; 2 Saund. 
107,  note;  1 Rawle’s  Rep.  27  ; Coop. 
Just.  606  ; Com.  Dig.  h.  t.  Sec  Cause; 
11  emote. 

9.  — Damages  for  torts  are  either 
com|H  nsatory  or  vindictory.  By  com- 
pensatory damages  is  meant  such  as 
are  given  merely  to  recompense  a 
party  who  has  sustained  a loss  in  con- 
sequence of  the  acts  of  the  defendant, 
and  where  there  are  no  circumstances 
to  aggravate  the  act;  for  the  purpose 
of  compensating  the  pluintitf  for  his 
loss;  as,  for  example,  where  the  de- 
fendant had  caused  to  be  seized,  pro- 
|>erty  of  A for  the  debt  of  B,  when 
such  property  was  out  of  A 's  |>osscssion, 
and  there  apj>enred  reason  to  believe  i 
it  W'as  B's.  Vindictory  damages  arc 
such  as  are  given  against  a defendant, 
who,  in  addition  to  the  trespass  has  | 
been  guilty  of  acts  of  outrage  and  i 
w rong  which  cannot  well  be  measured 
by  a compensation  in  money ; as,  for 
example,  where  the  defendant  went  to 
A’s  house,  and  with  insult  and  outrage 
seized  upon  .Vs  property,  for  u debt 
due  bv  B,  and  carried  it  away,  leaving  I 
A's  family  in  distress. 

10.  — In  cases  of  loss  of  goods  which 


have  been  insured  from  maritime 
dangers,  when  an  adjustment  is  made, 
the  damages  arc  settled  by  valuing  the 
property,  not  according  to  prime  cost, 
but  at  the  price  at  which  it  may  be 
sold  at  the  time  of  settling  tlic  uverugc. 
Marsh.  Ins.  B.  1,  c.  14,  s.  2,  p.  621. 
See  Adjustment ; Price. 

Damages,  excessive,  arc  such  da- 
mages as  are  unreasonably  great,  and 
not  warranted  by  law. 

2.  — The  damages  arc  excessive  in 
the  following  cases.  1.  When  they 
are  greater  than  is  demanded  by  the 
writ  and  declaration.  6 Call,  85;  7 
Wend.  330.  2.  When  the  y arc  greater 
than  is  authorized  by  sonic  fixed  rules 
and  principles  of  law ; as  in  the  cases 
of  actions  upon  contracts,  or  for  torts 
done  to  property,  the  value  of  which 
may  be  ascertained  by  evidence.  4 
Mass.  14;  5 Mass.  435;  6 ilalst. 
284. 

3.  — But  in  actions  for  torts  to  the 
person  or  reputation  of  the  plaintitr, 
the  damages  will  not  Ik*  considered  ex- 
cessive unless  they  arc  outrageous.  2 
\.  K.  Marsh.  905;  Hard.  586.;  3 
Dana,  461;  2 Pick.  113;  7 Pick.  82; 
9 John.  45  ; 10  John.  443  ; 4 Mass.  1 ; 
9 Pick.  1 1 ; 2 Penn.  578. 

4.  — When  the  damages  arc  cxccs- 
| sivc  a new  trial  will  be  granted  on  that 
| ground. 

Damages  in  adequate,  are  such  as 
are  unreasonably  low,  and  less  than  is 
required  by  law. 

2.  — Damages  arc  inadequate,  when 
the  plaintiff  sues  for  a breach  of  con- 
tract, and  the  damages  given  arc  less 
than  tin*  amount  proved.  9 Pick.  11. 

3.  — In  actions  for  torts  the  smallness 
of  damages  cannot  be  considered  by 
the  court.  3 Bibb,  34.  Sec  11  Mass. 
150. 

4.  — In  a proper  case,  a new  trial 
will  be  granted  on  the  ground  of  ina- 
dequate damages. 

Damages  on  rills  op  exchange, 
contracts , is  a penalty  affixed  by  law 
on  the  non-payment  of  a bill  of  ex- 
change when  it  is  not  paid  at  maturity, 
and  which  the  parties  to  it  arc  obliged 
to  pay  to  the  holder. 
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2.  — The  discordant  and  shifting  re- 
gulations on  this  subject  which  have 
been  enacted  in  the  several  states  ren- 
der it  almost  impossible  to  give  a cor- 
rect view  of  this  subject.  The  follow- 
ing abstract  of  the  law  of  the  United 
States,  will  be  acceptable  to  the  com- 
mercial lawyer. 

3.  — Alabama.  1.  When  drawn  on 
a person  in  the  United  States.  By  the 
act  of  January  15,  1828,  the  damages 
on  a protested  bill  of  exchange  drawn 
on  a person,  cither  in  this  or  any  other 
of  the  United  States,  arc  ten  per  cent. 
By  the  act  of  December  21,  1832,  the 
damage's  on  such  bills  drawn  on  any 
person  in  this  state,  or  upon  any  per- 
son payable  in  New  Orleans,  and  pur- 
chased by  the  Bank  of  Alabama  or  its 
branches,  are  five  per  cent. 

4.  — 2.  Damages  on  protested  bills 
drawn  on  persons  out  of  the  United 
States  are  twenty  per  cent. 

5.  — Arkansas.  1.  It  is  provided 

by  the  act  of  February  28,  1838,  s.  7, 
Ark.  Rev.  Slat.  150,  that  “every  bill 
of  exchange  expressed  to  be  for  value 
received,  drawn  or  negociated  within 
this  state,  payable  after  date,  to  order 
or  bearer,  which  shall  bo  duly  pre- 
sented for  acceptance  or  payment,  and 
protested  for  non-acceptance  or  non- 
payment, shall  be  subject  to  damages 
in  the  following  cases : first , if  the  bill 
have  been  drawn  on  any  person  at  any 
place  within  this  state,  at  the  rate  of 
two  per  centum  on  the  principal  sum 
specified  in  the  bill : second , if  the  bill 
shall  be  drawn  on  any  person,  and 
payable  in  auy  of  the  states  of  Alaba- 
ma, Louisiana,  Mississippi,  Tennessee, 
Kentucky,  Ohio,  Indiana,  Illinois,  and 
Missouri,  or  any  jvoint  on  the  Ohio 
river,  at  the  rate  of  four  per  centum 
on  the  principal  sum  in  such  bill  spe- 
cified ; third , if  the  bill  shall  have 
been  drawn  on  any  person,  and  pay- 
able at  any  place  within  the  limits  of 
the  United  States,  not  herein-beforc 
expressed,  at  the  rate  of  five  per  cen- 
tum on  the  principal  sum  specified  in 
the  bill ; fourth , if  the  bill  shall  have 
been  drawn  on  any  person,  and  pay- 
able at  any  port  or  place  beyond  the 


limits  of  the  United  States,  at  the  rate 
of  ten  per  centum  on  the  sum  specified 
in  the  bill. 

(I  — 2.  And,  by  the  8th  section  of 
the  same  act,  if  any  bill  of  exchange, 
expressed  to  lie  for  value  received,  and 
made  payable  to  order  or  bearer,  shall 
lie  drawn  on  any  person  at  any  place 
within  this  state,  and  accepted  and 
protected  for  non-payment,  there  shall 
be  allowed  and  paid  to  the  holder,  by 
the  accepter,  damages  in  the  following 
cases;  first,  if  the  bill  Ik;  drawn  by 
any  person  at  any  place  within  this 
state,  at  the  rate  of  two  per  centum  on 
the  principal  sum  therein  specified ; 
second , if  the  bill  be  druwn  at  any 
place  without  this  state,  but  within  the 
limits  of  the  United  States,  at  the  rate 
of  six  per  centum  on  the  sum  therein 
specified : third , if  the  bill  be  drawn 
on  any  person  at  any  place  without 
the  limits  of  the  United  States,  at  the 
rate  of  ten  per  centum  on  the  sum 
therein  specified.  And,  by  sect.  9,  in 
addition  to  the  damages  allowed  in  the 
two  preceding  sections  to  the  holder  of 
any  bill  of  exchange  protested  for  non- 
payment or  non-acceptance,  he  shall 
be  entitled  to  costs  of  protest,  and  in- 
terest at  the  rate  of  ten  per  centum  per 
annum,  on  the  amount  specified  in  the 
bill,  from  the  date  of  the  protest  until 
the  amount  of  the  bill  shall  be  paid.” 

7. — Connecticut.  1.  When  drawn 
on  another  place  in  the  United  States. 
When  drawn  upon  j>ersons  in  the  city 
of  New  York,  two  j>er  cent.  When 
in  other  parts  of  the  State  of  New 
York,  or  the  New  England  states 
(other  than  this),  New  Jersey,  Penn- 
sylvania, Delaware,  Maryland,  Virgi- 
nia, or  the  district  of  Columbia,  three 
per  cent.  When  on  persons  in  North 
or  South  Carolina,  Georgia,  or  Ohio, 
five  per  cent.  On  other  states,  territo- 
ries or  districts,  in  the  United  States, 
eight  per  cent,  on  the  principal  sum  in 
each  case,  with  interest  on  the  amount 
of  such  sum,  with  the  damage  alter 
notice  and  demand.  Stat.  tit.  71, 
Notes  and  Bills,  413,  414.  When 
drawn  on  persons  residing  in  Connec- 
ticut no  damages  are  allowed. 


390 


DAM 


DAM 


8.  — 2.  When  the  bill  is  drawn  on 
persons  out  of  the  United  States,  twen- 
ty per  cent,  is  said  to  be  the  amount 
which  ought  reasonably  to  be  allowed. 
Swill’s  Ev.  330.  There  is  no  statuto- 
ry provision  on  the  subject. 

9.  — Delaware.  If  any  person  shall 
draw  or  indorse  any  bill  of  exchange 
upon  any  person  in  Europe,  or  beyond 
seas,  and  the  same  shall  be  returned 
back  unpaid,  with  a legal  protest,  the 
drawer  thereof  and  all  others  concern- 
ed shall  pay  and  discharge  the  contents 
of  the  said  bill,  together  with  twenty 
per  cent,  advance  for  the  damage  there- 
of; and  so proportionably  fora  greater 
or  loss  sum,  in  the  same  specie  os  the 
same  bill  was  drawn,  or  current  money 
of  this  government  equivalent  to  that 
which  was  first  paid  to  the  drawer  or 
indorser. 

10.  — Georgia.  1.  Bills  on  persons 
in  the  United  States.  First,  in  the 
state.  No  damages  arc  allowed  on 
protested  bills  of  exchange  drawn  in 
the  state,  on  a person  in  the  state,  ex- 
cept bank  bills,  on  which  the  damages 
are  ten  per  cent,  for  refusal  to  pay  in 
specie.  4 Laws  of  Geo.  75.  Second- 
ly, Upon  bills  drawn  or  negociated  in 
the  state  on  persons  out  of  the  state, 
but  within  the  United  States,  five  per 
cent,  ami  interest.  Act  of  1828, 
Prince’s  Dig.  454  ; 4 Laws  of  Geo. 
212. 

11.  — 2.  When  drawn  upon  a person 
out  of  the  United  States,  ten  per  cent, 
damages  and  postage,  protest  and  ne- 
cessary expenses ; also  the  premium, 
if  any,  on  the  face  of  the  bill ; but  if  at 
a discount,  the  discount  must  !>e  deduct- 
ed. Act  of  1827,  Prince’s  Dig.  462; 
4 Laws  of  Geo.  221. 

12.  — Indiana.  1.  When  drawn  by 
a person  in  the  state  on  another  per- 
son in  Indiana,  no  damages  are  allow- 
ed. 

13.  — 2.  When  drawn  on  a person 
in  another  state,  territory,  or  district, 
five  per  cent.  3.  When  drawn  on  a 
a person  out  of  the  United  States,  ten 
per  cent.  Rev.  Code,  c.  13,  Feb.  17, 
1538. 

14.  — Kentucky.  1.  When  drawn 


by  a person  in  Kentucky  on  a person 
in  the  state,  or  in  any  other  state,  ter- 
ritory, or  district  of  the  United  States, 
no  damages  are  ullowed.  Sec  Acts, 
Sessions  of  1820,  p.  823. 

15.  — 2.  When  on  a person  in  n fo- 
reign country,  damages  are  given  at 
the  rate  of  ten  i>or  cent,  per  ann.  from 
the  date  of  the  bill,  until  paid,  but  not 
more  tlmn  eighteen  months  interest  to 
be  collected.  2 Litt.  101. 

16.  — houisiana.  The  rate  of  dam- 
ages to  be  allowed  and  paid  upon  the 
usual  protest  for  non-acceptance,  or  for 
non-payment  of  bills  of  exchange, 
drawn  or  negociated  within  this  state, 
in  the  following  cases,  is  ns  follows : 
on  all  bills  of  exchange  drawn  on  or 
payable  in  foreign  countries,  ten  dol- 
lars upon  the  hundred  upon  the  princi- 
pal sum  specified  in  such  bills ; on  all 
bills  of  exchange,  drawn  on  and  paya- 
blc  in  other  stutes  in  the  United  States, 
five  dollars  upon  the  hundred  upon  the 
principal  sum  specified  in  such  bill. 
Act  of  March  7,  1838,  s.  1. 

17.  — By  the  second  section  of  the 
same  act  it  is  provided  that  such  dam- 
ages shall  be  iu  lieu  of  interest,  charge 
of  protest,  and  all  other  charges,  incur- 
red previous  to  the  time  of  giving  no- 
tice of  non-acceptance  or  non-payment ; 
but  the  principal  and  damages  shall 
bear  interest  thereafter. 

18.  — By  section  3,  it  is  enacted,  that 
if  the  contents  of  such  bill  lie  expressed 
in  the  money  of  account  of  the  United 
States,  the  amount  of  the  principal  and 
of  the  damages  herein  allowed  for  the 
non-acceptance  or  non-payment  shull 
be  ascertained  and  determined,  without 
any  reference  to  the  rate  of  exchange 
existing  between  this  state  and  the 
place  on  which  such  bill  shall  have 
been  drawn,  at  the  time  of  the  payment 
on  notice  of  non-acceptance  or  non- 
payment. 

19.  — Maine.  1.  W’hcn  drawn  pay- 
able in  the  United  States.  The  dam- 
ages in  addition  to  the  interest  are  as 
follows ; if  for  one  hundred  dollars  or 
more,  and  drawn,  accepted,  or  endors- 
ed in  the  state,  at  a place,  seventy-five 
miles  distant  from  the  place  where 
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drawn,  one  per  cent. ; if,  for  any  sum, 
drawn,  accepted,  and  endorsed  in  this 
state,  and  payable  in  New  Hampshire, 
Vermont,  Connecticut,  Rhode  island, 
or  New  York,  three  per  cent. ; if  pay- 
able in  New  Jersey,  Pennsylvania,  De- 
laware', Maryland,  Virginia,  South  Ca- 
rolina, Georgia,  or  the  District  of  Co- 
lumbia, six  percent. ; if  payable  in  any 
other  state,  nine  per  cent.  Rev.  St.  tit. 
10,  c.  115,  §§  110,  111. 

20.  — 2.  Out  of  the  United  States,  no 
statutory  provision.  It  is  the  usage  to 
allow  the  holder  of  the  bill  the  money 
for  which  it  was  drawn,  reduced  to  the 
currency  of  the  state,  at  par,  and  also 
the  charge  s of  protest  with  American 
interest  upon  those  sums  from  the  time 
when  the  bill  should  have  been  paid  ; 
and  the  further  sum  of  one-tenth  of  the 
money  for  which  the  bill  was  drawn, 
with  interest  upon  it  from  the  time  pay- 
ment of  the  dishonoured  bill  was  de- 
manded of  the  drawer.  But  nothing 
has  been  allowed  for  re-exchange, 
whether  it  is  below  or  above  par.  Per 
Parsons,  Ch.  J.,  0 Mass.  157,  161  ; sec 
6 Mass.  162. 

21.  — Maryland.  1.  No  damages 
are  allowed  when  the  bill  is  drawn  in 
the  state  on  another  person  in  Mary- 
land. 

22.  — 2.  When  it  is  drawn  on  any 
«*  person,  company,  or  society,  or  cor- 
poration in  any  other  of  the  United 
States,”  eight  per  cent,  damages  on  the 
amount  of  the  bill  are  allowed,  and  an 
amount  to  purchase  another  bill,  at  the 
current  exchange,  and  interest  and 
losses  of  protest. 

24.  — 3.  If  the  hill  lie  drawn  on  a 
“ foreign  country,”  fifteen  per  cent, 
damages  arc  allowed,  and  the  expense 
of  purchasing  a new  bill  as  above,  lie- 
sides  interest  and  costs  of  protest.  See 
Act  of  1785,  c.  38. 

25.  — Michigan.  1.  When  a bill  is 
drawn  in  the  state  on  a person  in  the 
state,  no  damages  arc  allowed. 

26.  — 2.  When  drawn  or  endorsed 
within  the  state,  and  payable  out  of  it, 
within  the  United  States,  the  rule  is  as 
follows : in  addition  to  the  contents  of 
the  bill,  with  interest  and  costs,  if  pay- 


able within  the  states  of  Wisconsin, 
Illinois,  Indiana,  Ohio,  and  New  York, 
three  per  cent,  on  the  contents  of  the 
bill ; if  payable  within  the  states  of 
Missouri,  Kentucky,  Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jer- 
sey, Pennsylvania,  Delaware,  Mary- 
land, Virginia,  or  the  District  of  Colum- 
bia, five  per  centum  ; if  payable  else- 
where in  the  United  States,  out  ol  Mi- 
chigan, ten  per  cent.  Rev.  St.  156,  s. 
10. 

27.  — 3.  When  the  bill  is  drawn 
within  this  state,  and  payable  out  of  the 
United  States,  the  party  liable  must 
jmy  the  same  at  the  current  rate  of  ex- 
change at  the  time  of  demand  of  pay- 
ment, and  damages  at  the  rate  of  livo 
l>er  cent,  on  the  contents  thereof,  toge- 
ther with  interest  on  the  said  contents, 
which  must  lie  computed  from  the  date 
of  the  protest,  and  arc  in  full  of  all 
damages  and  charges  and  expenses. 
Rev.  Stat.  156,  s.  9. 

28.  — Mississippi.  1.  When  drawn 
on  a person  in  the  state,  five  per  cent, 
damages  are  allowed.  How.  & Hutch. 
376,  ch.  35,  s.  20,  L.  1827;  How. 
Rep.  3,  195. 

29.  — 2.  When  drawn  on  a person 
in  nnother  state  or  territory,  no  dam- 
ages arc  given.  Id.  3.  W hen  drawn 
on  a person  out  of  the  United  States, 
ten  per  cent,  damages  are  given,  and 
all  charges  incidental  thereto  with  law- 
ful interest.  How.  &.  Hutch.  376,  ch. 
35,  s.  19,  L.  1837. 

30.  — Missouri.  1 . When  drawn  on 
a person  within  the  state,  four  ner 
cent,  damages  on  the  sum  specified  in 

1 the  bill  are  given.  Rev.  Code,  1835, 
§ 8,  cl.  1,  p.  120. 

31.  — 2.  W hen  on  another  state  or 
territory,  ten  per  cent.  Rev.  Code, 
1835,  § 8,  cl.  2,  p.  1 20. — 3.  When  on  a 
person  out  of  the  United  States,  twenty 
per  cent.  Rev.  Code,  1 835,  §,  8,  cl.  3, 

1 p.  120. 

32.  — New  York.  By  the  Revised 
Statutes,  Laws  of  N.  Y.  scss.  42,  ch. 
34,  it  is  provided  that  upon  bills  drawn 
or  negociated  within  the  state  upon  any 
person,  at  any  place  within  the  six 
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states  east  of  New  York  or  in  New 
Jersey,  Pennsylvania,  Ohio,  Delaware, 
Maryland,  Virginia,  or  the  District  of 
Columbia,  the  damages  to  be  allowed 
and  paid  upon  the  usual  protest  for  non- 
acceptnncc  or  non-payment,  to  the 
holder  of  the  bill,  ns  purchaser  thereof, 
or  of  some  interest  therein,  for  a valua- 
ble consideration  shall  bo  three  per  cent, 
upon  the  principal  sum  specified  in  the 
bill ; and  upon  any  person  at  any 
plocc  within  the  states  of  North  Caro- 
lina, South  Carolina,  Georgia,  Ken- 
tucky, and  Tennessee,  five  per  cent. ; 
and  upon  any  person  in  any  other 
state  or  territory  of  the  United  States, 
or  at  any  other  place  on,  or  adjacent 
to,  this  continent,  and  north  of  the 
equator,  or  in  any  British  or  foreign 
possessions  in  the  West  Indies,  or  else- 
where in  the  Western  Atlantic  Ocean, 
or  in  Europe,  ten  per  cent.  The 
damages  are  to  be  in  lieu  of  in- 
terest, charges  of  protest,  and  all  other 
charges  incurred  previous  to,  and  at 
the  time  of,  giving  notice  of  non-ac- 
ceptance or  non-payment.  But  the 
holder  will  be  entitled  to  demand  and 
recover  interest  upon  the  aggregate 
amount  of  the  principal  sum  specified 
in  the  bill,  and  the  damages,  from  time 
of  notice  of  the  protest  lor  non-accept- 
ance, or  notice  of  a demand  and  pro- 
test for  non-payment.  If  the  contents 
of  the  bill  be  expressed  in  the  money 
of  account  of  the  United  States,  the 
amount  due  thereon,  and  the  damages 
allowed  for  the  non-payment,  arc  to  be 
ascertained  and  determined,  without 
reference  to  the  rate  of  exchange  exist- 
ing between  New  York  and  the  place 
on  which  the  bill  is  drawn.  But  if  the 
contents  of  the  bills  be  expressed  in  the 
money  of  account  or  currency  of  any 
foreign  country,  then  the  amount  due, 
exclusive  of  the  damages,  is  to  be  as- 
certained and  determined  by  the  rate 
of  exchange,  or  the  value  of  such 
foreign  currency,  at  the  time  of  the  de- 
mand of  payment. 

33. — Pennsylvania.  The  act  of 
March  30,  1821,  entitled  an  act  con- 
cerning bills  of  exchange  enacts,  that, 
§ 1,  “whenever  any  bill  of  exchange 


hereafter  be  drawn  and  endorsed  within 
this  common wenlth,  upon  any  person 
or  persons  or  body  corporate,  of,  or  in 
any  other  state,  territory  or  place  shall 
be  returned  unpaid  with  a legal  protest, 
the  jicrson  or  persons  to  whom  the  same 
shall  or  may  be  payable,  shall  be  en- 
titled to  recover  and  receive  of  and 
; from  the  drawer  or  drawers,  or  the 
endorser  or  endorsers  of  such  bill  of 
exchange,  the  damages  herein  after 
specified,  over  and  above  the  principal 
sum  for  which  such  bill  of  exchange 
shall  have  been  drawn,  and  the  charges 
of  protest,  together  with  lawful  interest 
on  the  amount  of  such  principal  sum, 
damages  and  charges  of  protest,  from 
the  time  at  which  notice  of  said  protest 
shall  have  Ixen  given,  and  the  payment 
of  said  principal  sum  and  damages,  and 
charges  of  protest  demanded  ; that  is  to 
say,  if  such  hill  shall  have  been  drawn 
upon  any  person  or  persons,  or  body 
corporate,  of,  or  in  any  of  the  United 
.States  or  territories  thereof,  excepting 
the  state  of  Louisiana,  five  per  cent, 
upon  such  principal  sum ; if  upon  any 
person  or  persons,  or  body  corporate, 
of,  or  in  Louisiana,  or  of,  or  in  any 
other  state  or  place  in  North  America 
or  the  islands  thereof,  excepting  the 
north-west  coast  of  America  and  Mexi- 
co, or  of,  or  in  any  of  the  West  India 
or  Bahama  Islands,  ten  per  cent-  upon 
such  principal  sum ; if  upon  any  person 
or  persons,  or  body  corporate,  of,  or  in 
the  island  of  Madeira,  the  Canaries,  the 
Azores,  the  Cape  do  Verd  islands,  the 
Spanish  Main,  or  Mexico,  fifteen  per 
cent,  upon  such  principal  sum;  if  upon 
any  person  or  persons,  or  body  cor- 
porate, of,  or  in  any  state  or  place  in 
Europe,  or  any  of  the  islands  thereof, 
twenty  per  cent,  upon  such  principal 
sum ; if  upon  any  person  or  persons, 
or  body  corporate,  of,  or  in  any  other 
part  of  the  world,  twenty-five  per  cent, 
upon  such  principal  sum. 

34 — § 2.  “ The  damages  which  by 
this  act  arc  to  be  recovered  upon  any 
bill  of  exchange,  shall  lx;  in  lieu  of  in- 
terest and  all  other  charges,  except  the 
charges  of  protest,  to  the  time  when 
notice  of  the  protest  and  demand  of 
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payment  shall  have  been  given  ami 
made  as  aforesaid  ; and  the  amount  of 
such  bill  and  of  the  damages  payable  1 
thereon,  ns  specified  in  this  net,  shall  be 
ascertained  and  determined  by  the  rate 
of  exchange,  or  value  of  the  money  or 
currency  mentioned  in  such  bill,  at  the 
time  of  notice  of  protest  and  demand  of 
payment  ns  before- mentioned.” 

30. — Tc/niessre.  1.  On  a bill  drawn 
or  endorsed  within  the  state  upon  nny 
person  or  jiersons,  or  body  corporate 
of,  or  in  any  other  state,  territory  or 
place  which  shall  be  returned  unpaid 
with  u legal  protest,  the  holder  shall  be 
entitled  to  the  damages  hereinafter  spe- 
cified over  and  above  the*  principal  sum 
for  which  such  bill  of  exchange  shall 
have  been  drawn,  and  the  charges  of 
protest,  together  with  lawful  interest  on 
the  amount  of  such  principal  sum, 
damages  and  charges  of  protest  from 
the  time  at  which  notice  of  such  protest 
shall  have  been  given,  and  the  pay- 
ment of  said  principal  sum,  damages 
and  charges  of  protest  demanded;  that 
is  to  say,  if  such  hill  shall  have  been 
drawn  on  any  |>crson  or  persons,  or 
body  corporate,  of,  or  in  any  of  these 
United  States,  or  the  territories  thereof, 
three  per  cent,  upon  such  pripcqml 
sum : if  ujjou  any  other  person  or  j>er- 
sons,  or  body  corporate,  of,  or  in  any 
other  state  or  place  in  North  America, 
bordering  upon  the  Gulf  of  Mexico,  or 
of,  or  in  any  of  the  West  Lidia  Islands, 
fifteen  |>er  cent.  u|>on  such  principal 
sum ; if  upon  any  person  or  persons, 
or  body  corporate,  of,  or  in  any  other 
part  of  the  world,  twenty  per  cent, 
upon  such  principal  sum. 

3(5. — 2.  The  damages  which  l>y  this 
act  are  to  he  recovered  upon  any  hill 
of  exchange,  shall  be  in  lieu  of  interest 
and  all  other  charges,  except  charges 
of  protest,  to  the  time  when  notice  of 
the  protest  and  demand  of  payment 
shall  have  been  given  and  made  as 
aforesaid.  Carr.  & Nicli.  Comp.  125; 
Act  of  1627,  ch.  14. 

Damages,  double  or  treble,  prac- 
tice. In  cases  where  a statute  gives  a 
party  double  or  treble  damages,  the 
jury  arc  to  find  single  damages,  and  the 


court  to  enhance  them  according  to  the 
statute.  Bro.  Ah.  Damages,  pi.  70;  2 
Inst.  410;  1 Wils.  120;  1 Mass.  155. 
In  Sayer  on  Damages,  p.  244,  it  is 
said,  the  jury  may  assess  the  statute 
damages  ; and  it  would  seem  from  some 
of  the  modern  cases,  that  either  the 
jury  or  the  court  may  assess.  Say. 
R.  214,  1 Gal  I is.  29. 

Damages,  general,  torts.  General 
damages  are  such  as  the  law  implies  to 
have  uccrucd  from  the  uct  of  a tort- 
feasor. To  call  a man  a thief  or  to 
commit  an  assault  ami  battery  on  his 
person,  arc  examples  of  this  kind.  In 
the  first  case  the  faw  presumes  that 
calling  a man  a thief  must  lie  injurious 
to  him,  without  showing  that  it  is  so. 
Sir  W.  Jones,  190;  1 Saund.  243,  b. 
n.  5 ; and,  in  the  latter  case,  the  law 
implies  that  his  jicrson  has  been  more 
or  loss  deteriorated,  and  that  the  injured 
party  is  not  required  to  specify  what 
injury  he  1ms  sustained,  nor  to  prove 
it.  Ham.  N.  P.  40;  1 Chit.  PI.  380; 
2 L.  U.  70. 

Damages,  laying,  jricculing.  In 
personal  and  mixed  actions, (hut  notin 
penal  actions,  for  obvious  reasons,)  the 
declaration  must  allege,  in  conclusion, 
that  the  injury  is  to  the  damage  of  the 
plaintiff;  and  must  specify  the  amount 
of  damage.  Coin.  Dig.  Pleader,  C 84  ; 
10  Rep.  110,  h. 

2. — In  jiersonal  actions  there  is  a 
distinction  between  actions  that  sound 
in  damages,  and  those  that  do  not ; but 
in  either  of  these  cases,  it  is  equally 
the  practice  to  lay  damages.  There 
is,  however,  this  difference,  that,  in  the 
former  ease,  damages  are  the  main  ob- 
ject of  the  suit,  and  are,  therefore,  al- 
ways laid  highenough  tocover  the  whole 
demand ; but  in  the  latter  the  liquidat- 
ed debt,  or  the  chattel  demanded,  being 
the  main  object,  damages  are  claimed 
in  respect  of  the  detention  only,  of  such 
debt  or  chattel;  and  ore,  therefore  usu- 
ally laid  at  a small  sum.  The  plaintiff 
cannot  recover  greater  damages  than 
lie  has  laid  in  the  conclusion  of  his  de- 
claration. Com.  Dig.  Pleader,  C 84 ; 
10  Rep.  117,  a.  h;  Vin.  Ah.  Dam- 
ages,  R. 
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3. — In  real  actions,  no  damages  arc 
to  be  laid,  because,  in  these,  the  de- 
mand is  specially  for  the  land  withheld, 
and  dnmuges  are  in  no  degree,  the 
object  of  the  suit.  Steph.  PI.  426;  1 
Chit.  PI.  897  to  400. 

Damages,  liquidated,  contracts . 
When  the  parties  to  a contract  stipu- 
late for  the  payment  of  n certain  sum, 
as  n satisfiction  fixed  and  agreed  upon 
by  them,  for  the  doing  or  not  doing  of 
certain  things  particularly  mentioned 
in  the  agreement ; the  sum  so  fixed 
upon  is  called  liquvlatcd  damages , (q. 
v.)  It  differs  from  a penalty,  because 
the  latter  is  a forfeiture  from  which  the 
defaulting  party  can  be  relieved.  An 
agreement  for  liquidated  damages  can 
only  be  when  there  is  an  engagement 
for  the  performance  of  certain  acts,  the 
not  doing  of  which  would  be  an  injury 
to  one  of  the  parties;  or  to  guard 
against  the  performance  of  acts  which 
if  done,  would  also  be  injurious.  In 
such  cases  an  estimate  of  the  damages 
may  be  made  by  n jury,  or  by  a previous 
agreement  between  the  parties,  who  may 
foresee  the  consequences  of  a breach  of 
the  engagement,  and  stipulate  accord- 
ingly. i II.  BI.  232;  and  vide  2 Bos. 
& Pul.  386,  350-355;  2 Bro.  P.  C. 
431  ; 4 Burr,  2225  ; 2 T.  R.  32.  The 
civil  law  appears  to  agree  with  these 
principles,  Inst.  3,  1(5,  7 ; Toull.  liv. 
3,  n.  809  ; Civil  Code  of  Louis,  art. 
1928,  n.  5;  Code  Civil,  1152,  1153. 
And  vide  generally,  7 Vin.  Ah.  247  ; 
10  Vin.  Ah.  58;  2 VV.  Bl.  Rop.  1190; 
Coop.  Just.  000 ; 1 Chit.  Pr.  872  ; 2 
Atk.  194;  Finch,  117;  Proc.  in  Ch. 
102;  2 Bro.  P.  C.  430;  Fonbl.  151, 
2,  note ; Chit.  Contr.  330 ; 11  N. 
Hamp.  Rep.  234. 

Damagks,  special,  torts.  Special 
damages  arc  such  as  really  took  place, 
and  are  not  implied  by  law ; these  are 
either  superadded  to  general  damages, 
arising  from  an  act  injurious  in  itself, 
as  when  some  particular  loss  arises 
from  the  uttering  of  slanderous  words 
actionable  in  themselves,  or  are  such 
as  arise  from  an  act  indifferent  and  not 
actionable  in  itself,  but  injurious  only 
in  its  consequences,  as  when  the  words 


become  actionable  only  by  reason  of 
special  damage  ensuing.  To  consti- 
tute special  damage  the  legal  and  na- 
tural consequence  must  arise  from  the 
tort,  and  not  be  a mere  wrongful  act  of 
a tliird  person,  or  n remote  conse- 
quence. 1 ('amp.  58;  Ham.  N.  P. 

40;  1 ri.it.  Pi.  865,  6. 

Damages,  special,  jdca/Hng,  as  dis- 
tinguished from  the  gist  of  the  action, 
signifies  that  special  damage  which  is 
stated  to  result  from  the  gist ; as  if  a 
plaintiff  in  an  action  of  trespass  for  en- 
tering his  house,  breaking  his  closes, 
and  tossing  his  goods  about,  were  to 
state  that  by  means  of  the  damage  done 
to  his  house,  he  was  obliged  to  seek 
lodging  elsewhere. 

2 . —-Sometimes  the  special  damnge 
is  said  to  constitute  the  gist  of  the  ac- 
tion itself;  for  example,  in  an  uction 
wherein  the  plaintiff  declares  for  slan- 
derous words,  which  of  themselves  are 
not  a sufficient  ground  or  foundation 
for  the  suit,  if  any  particular  damage 
result  to  the  plaintiff  from  the  speaking 
of  them,  that  damage  is  proj>crly  said 
to  lie  the  gist  of  the  action. 

3.  — But  whether  special  damage  be 
the  gist  of  the  action,  or  only  collateral 
to  it,  it  must  be  particularly  stated  in 
the  declaration,  as  the  plaintiff  will  not 
otherwise  be  permitted  to  go  into  evi- 
dence of  it  at  the  trial,  because  the  de- 
fendant cannot  also  be  prepared  to  an- 
swer it.  \Ville8, 23.  Sec  Gist. 

Damages,  unliquidated.  The  un- 
ascertained amount  which  is  due  to  a 
person  by  another  for  an  injury  to  the 
person,  property  or  relative  rights  of 
the  party  injured.  These  damages  be- 
ing unknown  cannot  be  set-off  ugainst 
a claim  which  the  tort  feasor  lias 
against  the  party  injured,  2 Dali.  237 ; 
S.  C.  1 Y cates,  571 ; 10  Serg.  and 
Kawle,  14;  5 Serg.  & Rawle,  122. 

DAMNIFICATION,  what  causes  a 
loss  or  damage  to  a society,  or  to  one 
who  has  indemnified  another.  Forex- 
ample,  when  a society  has  entered  into 
an  obligation  to  pay  the  debt  of  the 
principal,  and  the  principal  has  be- 
come bound  in  a bond  to  indemnify  the 
surety,  the  latter  has  suffered  a dam- 
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nificntion  the  moment  lie  becomes  Ha-  i 
blc  to  be  sued  for  the  debt  of  the  prin-  ^ 
cipal,  it  was  held  upon  an  notion 
brought  by  the  surety  upon  n bond  of 
indemnity,  that  the  terror  of  suit,  so 
that  the  surety  dare  not  go  about  his  f 
business,  is  a damnification.  0\v.  19 ; 

2 Chit.  R.  487;  1 Sannd.  110;  8 
East,  593  ; Carv,  20. 

DAMNIFY.  To  cause  damage,  in- 
jury or  loss. 

DAMNOSA  HQ5R1DITAS.  A 


name  given  by  Lord  Kenyon  to  that 
species  of  property  of  a bankrupt  which 
so  far  from  l>eing  valuable,  would  lx?  a 
charge  to  the  creditors  ; for  example,  a 
tenn  of  years,  where  the  rent  would 
exceed  the  revenue. 

2. — The  assignees  arc  not  liound  to 
take  such  property,  hut  they  must  make 
their  election,  and,  having  once  entered 
into  possession,  they  cannot  afterwards 
abandon  the  property.  7 East,  U. 
342  ; 3 Campb.  340. 

DAMNUM  ABSQUE  INJURIA. 


A loss  or  damage  without  injury. 

2.  — Thom  am  cases  when  the  act  of 
one  man  may  cause  a damage  or  loss 
to  another,  and  for  which  the  latter  has 
no  remedy,  he  is  then  said  to  have  re- 
ceived damnum  absque  injuria  ; as,  for 
example,  if  a man  should  set  up  a 
school  in  the  neighbourhood  of  another  j 
school,  and,  by  that  means,  deprive  the 
former  of  its  patronage;  or  if  a man  [ 
should  build  a mill  along  side  of  ano-  | 
ther,  and  consequently  reduce  its  cus-  , 
tom.  9 Pick.  59,  528. 

3.  — Another  instance  may  be  given 
of  the  case  where  a man  using  proper 
care  and  diligence,  while  excavating 
for  a foundation  injures  the  adjoining 
house,  owing  to  the  unsuitable  materi- 
als used  in  such  house  ; here  the  inju- 
ry is  damnum  absque  injuria. 

’ 4. — When  a man  slanders  another 
by  publishing  the  truth,  the  person 
slandered  is  said  to  have  sustained 


loss  without  injury.  Bac.  Ab.  Ac- 
tions on  the  Case,  C ; Dane’s  Ab.  In- 
dex, h.  t. 

Damnum  fatale,  civil  law.  Fa-  1 
tal  damages.  Among  these  were  in- 
cluded losses  by  shipwreck,  lightcn- 

Vol.  i. — 51 


ing  or  other  casualty ; also  losses  by 
pirates  or  by  the  vis  major,  by  fire, 
robbery,  and  burglary  ; but  theft  was 
not  numbered  among  these  casual- 
ties. # 

2. — In  general,  bailees  were  not  lia- 
ble for  such  damages.  Story,  Bailm. 
p.  471. 

DANE-LAGE,  Eng.  law.  That 
system  of  laws  which  was  maintained 
in  England  while  the  Danes  had  pos- 
s-  s-i'iii  «»f  the  country. 

DANGERS  OF  THE  SEA,  mar. 
late.  This  phrase  is  sometimes  put  in 
bills  of  lading,  the  master  of  the  ship 
agreeing  to  deliver  the  goods  therein 
mentioned  to  the  consignee,  who  is  nam- 
ed, the  dangers  of  the  sea  excepted. 
Sometimes  the  phrase  is  Perils  of  (he 
Sea , (q.  v.)  Sett  1 Brock.  R.  187. 

DARREIN.  A corruption  of  the 
French  word  dernier,  the  last.  It  is 
sometimes  used,  as,  darrein  continu- 
ance, the  last  continuance.  W hen  any 
matter  has  arisen  in  discharge  of  the 
defendant  in  action,  he  may  take  ad- 
vantage of  it,  provided  he  pleads  it 
puis  darrein  continuance , for  if  he  ne- 
glect to  do  so,  he  waives  his  right. 
Vide  article,  Puis  darrein  count inu- 
anre . 

Darrein*  seisin*.  The  name  of  a 
plea  to  a right.  3 Met.  175. 

DATE,  is  the  designation  or  indica- 
tion in  au  instrument  of  writing,  of  the 
time  when  it  was  made.  This  word  is 
derived  from  the  Latin,  datum , because 
when  deeds  and  agreements  were  writ- 
ten in  that  language,  immediately  be- 
fore the  day,  month  and  year  in  which 
they  were  made,  was  set  down,  it  was 
usual  to  put  the  word  datum,  given. 

2.  — All  writings  ought  to  bear  a 
date,  and  in  some  it  is  indispensable,  in 
order  to  make  them  valid,  as  in  policies 
of  insurance ; but  the  date  in  these  in- 
struments is  not  inserted  in  the  hotly 
of  the  writing,  because  as  each  sub- 
scription makes  a separate  contract, 
each  underwriter  sets  down  the  day, 
month  and  year,  he  makes  his  sub- 
scription. Marsh.  Ins.  330. 

3.  — Deeds,  and  other  writings,  when 
the  date  is  an  impossible  one,  take 
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effect  from  the  time  of  delivery;  the 
presumption  of  law  is,  that  the  deed 
was  dated  on  the  day  it  bears  date, 
unless,  as  just  mentioned,  the  time  is 
impossible ; for  example,  the  32d  day 
of  January. 

4. — The  proper  way  of  dating,  is  to 
put  the  day,  month,  and  year  of  our 
Lord  ; the  hour  need  not  bo  mentioned, 
unless  specially  required ; an  instance 
of  which  may  Ik*  taken  from  the  Penn- 
sylvania act  of  the  10th  of  June,  1830, 
sect.  40,  which  requires  the  sheriff  on 
receiving  a writ  of  fieri  facias , or 
other  writ  of  execution,  to  endorse 
thereon  the  day  of  the  month,  the 
year,  and  the  hour  of  the  day  whereon 
he  received  the  same. 

f>. — In  public  documents,  it  is  usual 
to  give  not  only  the  day,  the  month, 
nnd  the  year  of  our  Lord,  but  also  the 
year  of  the  United  States,  when  issued 
by  authority  of  the  general  govern- 
ment, or  of  the  commonwealth,  when 
issued  under  its  authority.  Vide,  gcnc- 
nally,  line.  Ab.  Obligations,  C ; Com. 
Dig.  Fait,  B 3 ; Cruise,  Dig.  tit.  32,  c. 
20,  s.  1-6;  1 Burr.  00;  2 Rol.  Ab. 
27,  I.  22;  13  Yin.  Ab.  34;  Dane’s 
Ab.  Index,  h.  t.  See  Almanac. 

DATION,  civil  law , contracts,  is 
the  act  of  giving  something.  It  differs 
from  donation,  which  is  a gill;  dation, 
on  the  contrary,  is  giving  something 
without  any  liberality,  as,  the  giving  of 
an  ollice. 

2. — Dation  in  payment,  datio  in  so- 
lution, which  was  the  giving  one  thing 
in  payment  of  another  which  was  due, 
corresponds  nearly  to  the  accord  and 
satisfaction  of  the  common  law. 

Dation  kx  paiement,  civil  law. 
This  term  is  used  in  Louisiana ; it 
signifies  that,  when  instead  of  paying 
a sum  of  money  due  on  a pre-existing 
debt,  the  debtor  gives  and  the  creditor 
agrees  to  receive  a movable  or  im- 
movable. 

2. — It  is  somcw'hat  like  the  accord 
and  satisfaction  of  the  common  law. 
16  Toull.  n.  45;  Poth.  Vente,  n.  601. 
Dation  on  paiement  resembles  in  some 
respects  the  contract  of  sale ; dare  in 
solution,  cst  quasi  vendcre.  There  is, 


however,  a very  marked  difference  be- 
tween a sale  and  a dation  en  paiement. 
1st.  The  contract  of  sale  is  complete 
by  the  mere  agreement  of  the  parties; 
the  dation  en  paiement  requires  a de- 
livery of  the  thing  given.  2d.  When 
the  debtor  pnys  a certain  sum  which 
he  supposed  he  was  owing,  and  he  dis- 
covers he  did  not  owe  so  much,  he 
rnny  recover  back  the  excess;  not  so 
when  property  other  than  money  has 
ljcen  given  in  payment.  3d.  He  who 
has  in  good  faith  sold  a thing  of  w hich 
he  believed  himself  to  be  the  owner,  is 
not  precisely  required  to  transfer  the 
projierty  of  it  to  the  buyer;  nnd,  while 
he  is  not  troubled  in  the  jiosscssion  of 
the  thing,  he  cannot  pretend  that  the 
seller  has  not  fulfilled  his  obligations. 
On  the  contrary,  the  dation  en  paie- 
ment is  good  only  when  the  debtor 
transfers  to  the  creditor  the  property 
in  the  thing  which  he  has  agreed  to 
take  in  payment;  nnd  if  the  thing  thus 
delivered  be  the  property  of  another, 
it  will  not  operate  ns  a payment.  Poth. 
Vente,  n.  602,  603,  604. 

DATIVE,  that  which  may  lie  given 
or  disposed  of  at  will  and  pleasure.  It 
sometimes  means  that  which  is  not 
cast  upon  the  party  by  the  law,  or  by 
a testator,  but  which  is  given  by  the 
magistrate ; in  this  sense  it  is,  that 
tutorship  is  dative,  when  the  tutor  is 
appointed  by  the  magistrate.  Lc^. 
Elem.  § 239 ; Civ.  Code  of  L.  art. 
288,  1671. 

DAUGHTER.  An  immediate  fe- 
male descendant.  Sec  Son. 

Daughter-in-law.  In  Latin,  mi- 
rus,  is  the  wilt*  of  one’s  son. 

DAY,  is  a division  of  time.  It  is 
natural,  and  then  it  consists  of  twenty- 
four  hours,  or  the  space  of  time  which 
elapses  while  the  earth  makes  a com- 
plete revolution  on  its  axis  ; or  artificial, 
which  contains  the  time,  from  the 
rising  until  the  setting  of  the  sun,  nnd 
a short  time  before  rising  and  after 
setting.  Vide  Night;  and  Co.  Lit. 
135,  a. 

2. — Days  arc  sometimes  calculated 
exclusively,  as  when  an  act  required 
that  an  appeal  should  be  made  w ithin 
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twenty  days  after  a decision.  3 Penna. 
200;  3 B.  Sc  A.  581;  10  Serg.  Sc 
Knwle,  43.  In  general,  if  u thing  is 
to  be  done  within  such  a time  after 
such  a fact,  the  day  of  the  fact  shall 
be  taken  inclusively.  Ilob.  130;  Doug. 
4G3;  3 T.  K.  623 ; Com  Dig.  Temps, 
A ; 3 East,  407. 

3.  — The  law,  generally,  rejects  frac- 
tions of  duys,  but  in  some  cases  it 
takes  notice  of  such  parts.  2 11.  Sc  A. 
58(3.  Vide  Date. 

4.  — By  the  custom  of  some  places, 
the  word  days  is  understood  to  be 
working  days,  and  not  including  Sun- 
days; 3 Espin.  N.  P.  C.  121.  Vide, 
generally,  2 Chit.  111.  I ll,  note  3;  1 
Chit.  Pr.  774,  775 ; 3 Chit.  Pr.  110; 
Dill.  Hog.  h.  t. ; 1 Rop.  Leg.  518; 
15  Vin.  Ab.  554;  Dig.  33,  1,  2;  Dig. 
50,  10, 2,  1 ; lb.  2, 12,  8 ; and  articles, 
Hour;  Month;  Year. 

Day  book,  mer . lair , is  an  account 
book,  in  which  merchants  and  others 
make  entries  of  their  daily  trans- 
actions. This  is  generally  a book  of 
original  entries,  and  as  such  may  be 
given  in  evidence  to  prove  the  sale  and 
delivery  of  merchandise  or  of  work 
done. 

Day  rule,  or  day  writ,  in  Eng- 
lish practice , is  a rule  or  order  of  the 
court,  by  which  a prisoner  on  civil 
process,  and  not  committed,  is  enabled, 
in  term  time,  to  go  out  of  the  prison, 
and  its  rules  or  bounds ; a prisoner  is 
enubled  to  quit  the  prison,  for  more  or 
less  time,  by  three  kinds  of  rules, 
namely;  l,thc  day-rule;  2,  the  term- 
rule;  and,  3,  the  rules.  See  9 East, 
R.  151. 

DAYS  IN  BANK,  Eng.  practice , 
are  days  of  appearance  in  the  court  of 
common  pleas,  usually  called  baJicum. 
They  are  the  distance  of  about  a week 
from  each  other,  and  are  regulated  by 
some  lestival  of  the  church.  3 Bl. 
Com.  277. 

Days  of  grace,  are  ccrtaiu  days 
after  the  time  limited  by  the  bill  or 
note,  which  the  acceptor  or  drawer  has 
a right  to  demand  for  payment  of  the 
bill  or  note;  these  days  were  so  called 
because  they  were  formerly  gratui- 


tously allowed,  but  now,  by  the  custom 
of  merchants,  sanctioned  by  decisions 
of  courts  of  justice,  they  are  demand- 
able  of  right.  6 Watts  Sc  Serg.  179. 
The  number  of  these  in  the  United 
States  is  generally  three,  (.'hilly  on 
Bills,  h.  t.  But  where  the  established 
usage  of  the  place  where  the  instru- 
ment is  payable,  or  of  the  bank  at 
which  it  is  payable,  or  dej>ositcd  lor 
collection,  be  to  make  the  demand  on 
the  fourth  or  other  day,  the  parties  to 
the  note  will  be  bound  by  such  usage. 
5 How.  U.  S.  Rep.  317;  1 Smith, 
Lead.  Cas.  417.  When  the  last  day 
of  grace  happens  on  the  4th  of  July, 
2 Caines’s  Cas.  in  Err.  195,  or  on 
Sunday,  2 Caines’s  R.  343;  7 Wend. 
4G0,  the  denmiid  must  lx.*  made?  on  the 
day  previous.  13  John.  470  ; 7 Wend. 
460;  12  Mass.  89;  6 Pick.  80;  2 
Caines,  343 ; 2 McCord,  43(3.  But 
see  2 Conn.  09.  See  20  Wend.  205 ; 
1 Mete.  R.  43;  2 Cain.  Cas.  195;  7 
How.  (Miss.)  R.  129;  4 J.  J.  Marsh. 
332. 

2.  — In  Louisiana,  the  days  of  grace 
arc  no  obstacle  to  a set-oil’,  the  bill 
being  due  lor  this  purjxjse,  before  the 
expiration  of  those  days.  Louis.  Code, 
art.  2206. 

3.  — In  France  all  days  of  grace,  of 
favour,  of  usage,  or  of  local  custom, 

j for  the  payment  of  bills  of  exchange, 
are  abolished.  Code  de  Comm.  art. 
135.  Sec  8 Verm.  333  ; 2 Port.  280  ; 
1 Conn.  329 ; 1 Pick.  401 ; 2 Pick. 
125;  3 Pick.  414;  1 N.  Sc  M.  83. 

Days  of  tiik  week.  These  arc 
Sunday,  Monday,  Tuesday,  Wednes- 
day, Thursday,  Friday,  Saturday.  Sec 
Week. 

2. — The  court  will  take  judicial 
notice  of  the  days  of  the  week ; for 
example,  when  a writ  of  inquiry  was 
stated  in  the  pleadings  to  have  been 
executed  on  the  fifteenth  of  June,  and, 
upon  an  examination,  it  was  found  to 
be  Sunday,  the  proceeding  was  held  to 
be  defective.  Fortesc.  373 ; S.  C.  Str. 
387. 

DE,  a preposition  used  in  many 
Latin  phrases ; as,  de  bene  esse,  de 
bonis  non. 
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De  ARBITRATION!:  FACTA,  WRIT. 
In  the  ancient  English  Law,  when  an 
action  was  brought  lor  the  same  cause 
of  action  which  Imd  been  before  settled 
by  arbitration,  this  writ  was  brought. 
Wats,  on  Arb.  250. 

De  iienk  esse,  practice.  A techni- 
cal phrase  applied  to  certain  proceed- 
ings which  are  deemed  to  be;  well  done 
for  the  present,  or  until  an  exception 
or  other  avoidance  ; that  is,  cofulition- 
aUtjy  and  in  that  meaning  is  the  phrase 
usually  accepted.  For  example,  a 
declaration  is  filed  or  delivered,  special 
bail  put  in,  witness  examined,  6cc.  de 
beno  esse,  or  conditionally ; good  for 
the  present. 

2. — When  a judge  has  a doubt  as 
to  the  propriety  of  finding  a verdict, 
he  may  direct  the  jury  to  iind  one  do 
bene  esse ; which  verdict  if  the  court 
shall  afterwards  be  of  opinion  it  ought 
to  have  been  found,  shall  stand.  Bac. 
Ab.  Verdict,  A.  Vide  11  S.  & R.  84. 

De  iioms  non.  This  phrase  is 
used  to  signify  that  the  goods  of  a 
deceased  person  have  not  all  been  ad- 
ministered. When  an  executor  or  ad- 
ministrator has  been  appointed,  and 
the  estate  is  not  fully  settled,  and  the 
executor  or  administrator  is  dead,  has 
absconded,  or  from  any  cause  has  been 
removed,  a second  administrator  is 
appointed  to  perform  the  duty  remain-  i 
ing  to  be  done,  who  is  called  an  ad- 
ministrator de  bonis  non , an  adminis-  , 
trator  of  the  goods  not  administered  ; 
and  lie  becomes  by  the  appointment 
the  only  representative  of  the  deceased. 
11  Vin.  Ab.  Ill  ; 2 I*.  Wins.  540; 
Com.  Dig.  Administration,  R 1 ; 1 
Root’s  R.  425.  And  it  seems  that 
though  the  estate  has  been  distributed, 
an  administrator  de  bonis  von  may  be 
appointed,  if  some  debts  remain  un- 
satisfied. 1 Root’s  R.  174. 

De  bonis  propriis.  Of  his  own 
goods.  When  an  executor  or  adminis- 
trator has  been  guilty  of  a devastavit , 
(q.  v.)  he  is  responsible  for  the  loss 
which  the  estate  has  sustained,  de  bonis 
propriis.  lie  may  also  subject  him- 
self to  the  payment  of  a debt  of  the  de- 
ceased de  bonis  propriis , by  his  false 


plea,  when  sued  in  a representative 
capacity ; as,  if  lie  plead  plane  ad - 
ministravily  and  it  be  found  against 
him,  or  a release  to  himself,  when 
false.  In  this  latter  case  the  judgment 
is  de  bonis  testatoris  si , it  si  non  dc 
bonis  propriis.  1 Saund.330  b,  n.  10; 
line.  Ab.  Executor,  B.  3. 

De  contvmace  capiendo.  The 
name  of  a writ  issued  for  the  arrest  of 
a defendant  who  is  in  contempt  of  the 
ecclesiastical  court.  1 Nev.  &c  Per. 
680,  CH5.  689 ; 5 Dowl.  213,  (5  Hi. 

Dk  donis,  statute.  The  name 
of  an  English  statute  passed  the  13 
Edwd.  1,  c.  1 ; the  real  design  of 
which  was  to  introduce  perpetuities, 
and  to  strengtlien  the  power  of  tho 
barons.  G Co.  40  a ; Co.  Litt.  21  ; 
Bac.  Ab.  Estates  in  tail,  in  pr in. 

Dk  facto,  i.  c.  in  deed ; a term 
used  to  denote  a thing  nctually  done ; 
a president  of  the  United  States  de 
facto  is  one  in  the  exercise  of  the 
executive  power,  and  is  distinguished 
from  one  who  being  legally  entitled  to 
such  power  is  ejected  from  it;  tho 
latter  would  be  a president  de  jure. 
An  officer  dc  facto  is  frequently  con- 
sidered as  an  ofliccr  dc  jure , and  his 
official  acts  ore  of  equal  validity.  10 
S.  6c  R.  250 ; 4 Binn.  R.  371 ; 11  S- 
& R.  411,  414  ; Coxc,  318  ; 9 Mass. 
231;  10  Mass.  290;  15  Mass.  180;  5 
Pick.  487. 

Dk  noMiNE  rkplrciando.  The 

name  of  a writ  which  is  used  to  replevy 
a man  out  of  prison,  or  out  of  the 
custody  of  a private  person.  See 

Hornine  replcgiando  ; Writ  de  homine 
rcplcgiando. 

De  injuria,  pleading.  The  name 
of  a replication  in  an  action  for  a tort, 
that  the  defendant  committed  the  tres- 
passes or  grievances  of  his  own  wrong 
without  the  cause  by  him  in  his  pica 
alleged. 

2. — The  import  of  this  replication  is 
to  insist  that  the  defendant  committed 
the  act  complained  of,  from  a motive 
and  impulse  altogether  different  from 
that  insisted  on  by  the  plea.  For 
example,  if  the  defendant  has  justified 
u battery  under  a writ  of  capias , 
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having  averred  ns  lie  must  do,  llmt  the 
arrest  was  made  by  virtue  of  the  writ ; 
the  pluintiff*  may  reply  de  injuria  sua 
propria  absque  tali  causa , that  the 
defendant  did  the  act  of  his  own  wrong, 
without  the  cause  by  him  alleged. 
This  replication,  then,  has  the  effect  of 
denying  the  alleged  motive  contained 
in  the  plea,  and  to  insist  that  the  de- 
fendant acted  from  another,  which 
was  unlawful,  and  not  in  consequence 
of  the  one  insisted  upon  in  his  plea. 
Steph.  PI.  180;  2 Chit.  PI.  523,  642; 
Hau mi.  N.  P.  120,  121  ; Arch.  Civ. 
PI.  204  ; Com.  Dig.  Pleader,  F.  1 0. 

3.  — The  form  of  this  replication  is, 
ltprecludi  non , because  he  says  that 
the  said  defendant  at  the  same  time 
when,  &c.  of  his  own  wrong  and, 
without  the  cause  by  him  in  his  said 
second  plea  alleged,  committed  the 
said  trespass  in  the  introductory  part 
of  that  plea,  in  manner  and  form  as 
the  said  plaintiff*  hath  above  in  his  said 
declaration  complained  ugainst  the 
said  defendant,  and  this  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country,  &c.”  This  is  the  uniform 
conclusion  of  such  a replication.  1 
Chit.  PI.  580. 

4.  — The  replication  dc  injuria  is 
only  allowed  when  an  excuse  is  offered 
for  jiersonal  injuries.  1 B.  & P.  70; 
5 Johns.  R.  112;  4 Johns.  150;  12 
Johns.  491.  Vide  7 Vin.  Ah.  503  ; 3 
Saund.  295,  note;  1 Lilly’s  Reg.  587. 

5.  — In  England,  where  the  extent 
of  the  general  issues  has  been  confined, 
in  actions  on  contracts,  and  special 
picas  have  become  common  in  assump- 
sit, it  has  become  desirable,  that  the 
plaintiff’,  who  has  but  one  replication, 
should  put  in  issue  the  several  numer- 
ous allegations  which  the  sjiccial  pleas 
were  found  to  contain ; for,  unless  he 
could  do  this,  he  would  labour  under 
the  hardship  of  being  frequently  com- 
pelled to  admit  the  greater  part  of  an 
entirely  fulse  story.  It  became,  there- 
fore, important  to  ascertain  whether 
de  injuria  could  not  be  replied  to  cases 
of  this  description  ; and,  offer  numer- 
ous cases  which  were  presented  for 
adjudication,  it  was  finally  settled  that 


dc  injurid  may  be  replied  in  assumpsit, 
when  the  plea  consists  of  matters  of 
excuse.  3 C.  M.  & R.  05;  2 Bing. 
N.  C.  579 ; 4 Dowl.  047. 

0. — The  improper  use  of  dc  injuria 
is  ground  of  general  demurrer.  2 
Lev.  03 ; 4 Tyrw.  777.  But  if 
the  defendant  do  not  demur,  the 
objection  will  not  avail  after  verdict. 
Hob.  70 ; Sir  T.  Raym.  50. 

7. — Dc  injuria  puts  iu  issue  the 
whole  of  the  defence  contained  in  the 
plea.  5 B.  & A.  420;  11  East,  451  ; 
10  Bing.  157.  But  if  the  plea  state 
some  authority  in  law,  which,  prima 
J'acic , would  lie  a justification  of  the 
act  complained  of,  the  plaintiff*  will  not 
bo  allowed  under  de  injuria  to  show 
an  abuse  of  that  authority  so  as  to  con- 
vert the  defendant  into  a tort-feasor  ah 
initio.  1 Bing.  317  ; 1 Bing.  N.  S.  387. 
.See  1 Smith’s  L.  C.  53  to  01,  8 Co.  00. 

Dk  jldaismo,  statute.  The  name 
of  a statute  passed  in  the  reign  of 
Edw.  1.,  which  enacted  severe  and 
absurd  penalties  against  the  Jew’s. 
Barr,  on  Slat.  197. 

Dp.  jure,  by  right.  Vide  de  facto. 

De  lunatico  inuuirendo. — The 
name  of  a writ  directed  to  the  sheriff’, 
directing  him  to  inquire  by  good  and 
lawful  men  whether  the  party  charged 
is  a lunatic  or  not.  See  4 Rawlc,  234  ; 
1 Whart.  52  ; 5 Halst.  217  ; 0 Wend. 
497. 

Dk  mekcatoribus.  This  is  the 
name  of  a statute  passed  in  the  1 1 
Edw.  1 ; it  is  usually  called  the  statute 
of  Acton  Burnell,  De  Mcrcatoribus. 
It  was  passed  iu  consequence  of  the 
complaints  of  foreign  merchants,  who 
could  not  recover  their  claims  because 
the  lands  of  the  debtors  could  not  be 
sold  for  their  debts.  It  enacted  that 
the  chatties  and  devisable  burgages  of 
the  debtor  might  be  sold  for  the  pay- 
ment of  their  debts.  Cruise,  Dig.  t. 
14,  s.  0. 

I)e  novo.  Anew ; afresh.  When 
a judgment  is  reversed  on  error,  for 
some  mistake  made  by  the  court,  in 
the  course  of  the  trial,  a venire  do 
novo  is  awarded  in  order  that  the  case 
I may  again  be  submitted  to  a jury. 
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Du  odio  et  ati a.  These  words 
signify  from  hatred  and  ill  will. 
When  a person  was  committed  on  a 
charge  of  a crime,  from  such  a motive, 
he  could  sue  the  writ  de  olio  ct  alia , 
and  procure  his  liberty  on  giving  bail. 
The  object  is  now  obtained  by  a writ  of 
halvas  corpus.  V.  Writ  de  odio  et  alia. 

De  pbopkietate  probanda,  Eng. 
practice,  is  the  name  of  a writ  which 
issues  in  a case  of  replevin,  when  the 
defendant  claims  property  in  the 
chatties  replevied,  and  the  sheriff 
makes  a return  accordingly.  The 
writ  directs  the  sheriff  to  summon  an 
inquest  to  determine  on  the  validity  of 
the  claim ; and,  if  they  fuid  for  the 
defendant,  the  sheriff  merely  returns 
their  finding.  The  plaintiff  is  not  con- 
cluded by  such  finding,  he  may  come 
into  the  court  above  and  traverse  it. 
Ilamm.  N.  P.  45G. 

De  son  tort.  Of  his  own  wrong. 
This  term  is  usually  applied  to  a person 
who,  having  no  right  to  meddle  with 
the  affairs  or  estate  of  a deceased  per- 
son, yet  undertakes  to  do  so,  by  acting 
as  executor  of  the  deceased.  Vide 
Executor  dc  son  tort. 

De  son  tort  demesne,  pleading. 
The  name  of  a replication  in  an  action 
for  a wrong  or  injury.  When  the  de- 
fendant pleads  a matter  merely  in 
excuse  of  an  injury  to  the  person  or 
reputation  of  another,  the  plaintiff  may 
reply  dc  son  tort  demesne  sans  tic l cause; 
that  it  was  the  defendant’s  own  wrong 
without  such  cause.  Vide  the  articles, 
I)c  Injuria , and  Without , and  also  8 
Co.  GO  a ; Bro.  h.  t. ; Com.  Dig.  Plea, 
der,  F 18. 

De  warrantia  diei,  writ,  Eng. 
law.  Where  a man  is  required  to  ap- 
pear on  a certain  day  in  person,  and 
before  that  day  the  king  certifies  that 
the  party  is  in  the  king’s  service,  he 
may  sue  this  writ,  commanding  the 
justices  not  to  record  his  default  for 
that  day  for  the  cause  before  mention- 
cd.  F.  N.  B.  36. 

DEACON,  Eccl.  law.  A minister  or 
servant  in  the  church  whose  office  is 
to  assist  the  priest  in  divine  service, 
and  the  distribution  of  the  sacrament. 


DEA  D.  Something  which  has  no  life ; 
figuratively,  something  of  no  value. 

Dead  body,  crim.  law.  A corpse. 

2. — To  take  up  a dead  body  without 
lawful  authority,  even  for  the  purposes 
of  dissection,  is  a misdemeanor,  for 
which  the  ofiender  may  be  indicted  at 
common  law.  1 Russ,  on  Cr.  414;  1 


Dowl.  & R.  13;  Russ.  & Ry.  3G6,  n. 
(b)  ; 2 Chit.  Cr.  Law,  35 ; this  ofience 
is  punished  by  statute  in  New  Hamp- 
shire, Laws  of  N.  H.  339,  340;  in 
Vermont,  Laws  of  Vermont,  368,  c. 
361 ; in  Massachusetts,  stat.  1830,  c. 
51;  8 Pick.  370;  11  Pick.  350;  in 
New  York,  2 Rev.  Stat.  688.  Vide  1 
Russ.  414,  n.  (A). 

3. — The  preventing  a dead  body 
from  being  buried  is  also  an  indictable 
offence.  2 T.  R.  734  ; 4 East,  460; 
1 Russ,  on  Cr.  415  and  416,  note 


(A). 


4. 


— To  inter  a dead  body  found  in 


a river,  it  seems,  would  render  the 
offender  liable  to  an  indictment  for 


a misdemeanor,  unless  he  first  sent  for 
the  coroner.  1 Kenyon’s  R.  250. 

Dead- born,  descent , persons.  Chil- 
dren dead-born  arc  considered,  in  law', 
as  if  they  had  never  been  conceived, 
so  that  no  one  can  claim  a title,  by  de- 
scent, through  such  dead-born  child. 
This  is  the  doctrine  of  the  civil  law. 
Dig.  50,  16,  129.  Non  7iasci , et  no- 
turn  mori , pari  sunt.  Mortuus  cxitus , 
non  esl  exit  us.  Civil  Code  of  Louis, 
art.  28 ; as  a child  in  ventre  sa  mere 
is  considered,  by  the  common  law,  in 
being  only  when  it  is  for  its  advantage, 
and  not  for  the  benefit  of  a third  per- 
son, the  rule  in  the  common  law  is, 
probably,  the  same,  that  a dead-born 
child  is  to  lx;  considered  as  if  he  had 
never  beeu  conceived  or  born ; in  other 
words,  it  is  presumed  he  never  had 
life.  It  being  a maxim  of  the  common 
law,  that  mortuus  exitus  non  cst  cxitus. 
Co.  Litt.  29  b.  Sec  2 Paige,  R.  35  ; 
Domat.  liv.  prel.  t.  2,  s.  1,  n.  4,  6 ; 4 
Ves.  334. 

Dead  freight,  contracts.  When 
the  charterer  of  a vessel  has  shipped 
part  of  the  goods  on  board,  and  is  not 
ready  to  ship  the  remainder,  the  mas- 
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ter,  unless  restrained  by  his  special 
contract,  may  take  other  goods  on 
board,  and  the  amount  which  is  not 
supplied,  required  to  complete  the  car- 
go, is  called  dead  freight. 

2. — The  dead  freight  is  to  be  calcu- 
lated according  to  the  actual  capacity 
of  the  vessel.  3 Chit.  Com.  Law, 
390  ; 2 Stark.  450. 

Dead  man's  cart,  English  law. 
By  the  custom  of  London,  when  a de- 
ceased freeman  of  the  city  left  a widow 
and  children,  after  deducting  what  was 
called  the  widow’s  chamber,  (q.  v.)  his 
personal  property  was  divided  into 
three  parts ; one  of  which  belonged  to 
the  widow,  another  to  the  children,  and 
the  third  to  the  administrator.  When 
there  was  only  a widow,  or  only  chil- 
dren, in  either  case  they  rcsj>cctivcly 
took  one  moiety,  and  the  administrator 
the  other;  when  there  was  neither 
widow  nor  child,  the  administrator 
took  the  whole  for  his  own  use ; and 
this  portion  was  called  the  dead  man's 
part.  By  statute  of  1 Jac.  2,  c.  17, 
this  was  changed,  and  the  dead  man’s 
part  is  declared  to  be  subject  to  the 
statute  of  distribution.  2 Bl.  Com. 
518.  See  Bac.  Ab.  Customs  of  Lon- 
don, D 4. 

Dkad  letters,  are  those  which  re- 
main in  the  post-office,  uncalled  for. 

2. — By  the  act  of  March  3, 1825,  3 
Story,  L.  U.  S.  1993,  it  is  enacted,  by 
§ 20,  “That  the  postmasters  shall,  re- 
spectively, publish,  at  the  expiration  of 
every  three  months,  or  oftener,  when 
the  postmaster  general  shall  so  direct, 
in  one  of  the  newspapers  published  at, 
or  nearest,  the  place  of  his  residence, 
for  three  successive  weeks,  a list  of  all 
the  letters  remaining  in  their  respective 
offices  ; or,  instead  thereof,  shall  make 
out  a number  of  such  lists,  and  cause 
them  to  be  posted  at  such  public  places, 
in  their  vicinity,  as  shall  appear  to 
them  best  adapted  for  the  information 
of  the  parties  concerned ; and,  at  the 
expiration  of  the  next  three  months, 
shall  send  such  of  the  said  letters  as 
then  remain  on  hand,  as  dead  letters, 
to  the  general  post-office,  where  the 
same  shall  be  opened  and  inspected ; 


and  if  any  valuable  papers,  or  matters 
of  consequence,  shall  be  found  therein, 
it  shall  be  the  duty  of  the  postmaster- 
generul  to  return  such  letter  to  the 
writer  thereof,  or  cause  a descriptive 
list  thereof  to  be  inserted  in  one  of  the 
newspapers  published  at  the  place  most 
convenient  to  the  supposed  residence 
of  the  owner,  if  within  the  United 
States;  and  such  letter,  and  the  con- 
tents, shall  be  preserved,  to  be  deliv- 
ered to  the  person  to  w hom  tin?  same 
shall  be  addressed,  upon  payment  of 
the  postage,  and  the  expense  of  publi- 
cation. And  if  such  letter  contain 
money,  the  postmaster-general  may 
appropriate  it  to  the  use  of  the  depart- 
ment, keeping  an  account  thereof,  and 
the  amount  shall  be  paid  by  the  de- 
partment to  the  rightful  claimant  as 
soon  ns  he  shall  be  found.” 

3. — And  by  the  act  of  July  2, 1836, 
4 Sharsw.  cont.  of  Story,  L.  U.  S., 
2474,  it  is  enacted  by  $ 35,  that  ad- 
vertisements of  letters  remaining  in 
the  post-offices  may,  under  the  direc- 
tion of  the  postmaster-general,  be  made 
in  more  than  one  newspaper ; provided, 
that  the  whole  cost  of  advertising  shall 
not  exceed  tour  cents  for  each  letter. 

Dead-plei>oe.  A mortgage  of  lands 
or  goods ; mortuum  vadium. 

DEAF  AND  DUMB.  No  defini- 
tion is  requisite,  as  the  words  are  suf- 
ficiently known.  A person  deaf  and 
dumb  is  doli  capax ; but  with  such 
persons  who  have  not  been  educated, 
and  who  cannot  communicate  their 
ideas  in  waiting,  a difficulty  sometimes 
arises  on  the  trial. 

2. — A case  occurred  of  a woman, 
deaf  and  dumb,  who  wfas  charged  with 
a crime.  She  was  brought  to  the  bar, 
and  the  indictment  was  then  read  to 
her,  and  the  question,  in  the  usual 
form,  was  put,  guilty  or  not  guilty  \ 
The  counsel  for  the  prisoner  then  rose, 
and  stated  that  he  could  not  allow  his 
client  to  plead  to  the  indictment,  until 
it  was  explained  to  her  that  she  was  at 
liberty  to  plead  guilty  or  not  guilty. 
This  wras  attempted  to  be  done,  but 
w'as  found  impossible,  and  she  w as  dis- 
charged from  the  bar  simplicitcr , 


408 


DEA 


DEA 


3.  — A person,  deaf  and  dumb,  may 
bo  examined  as  u witness,  provided  be 
can  lie  sworn,  that  is,  that  ho  is  capa- 
ble of  understanding  the  terms  of  the 
oath,  and  assents  to  it;  and  that,  allcr 
ho  is  sworn,  ho  con  convey  his  ideas, 
with  or  without  an  interpreter,  to  the 
court  and  jury.  Phil.  Ev.  14. 

Oraf,  dvmb  and  blind.  A man, 
born  deaf,  dumb  and  blind,  is  consid- 
ered an  idiot,  (q.  v.,)  1 HI.  Com.  304  ; 
F.  N.  B.  233. 

DEALINGS.  Traffic,  trade;  the 
transaction  of  business  between  two  or 
more  persons. 

2. — The  English  statute  of  0 Geo. 
4,  c.  10,  8.  81,  declares  all  dealings 
with  a bankrupt,  within  a certain  time 
immediately  before  his  bankruptcy,  to 
be  void.  It  has  been  held,  under  this 
statute,  that  payments  were  included 
under  the  term  dealings.  M.  A M. 
137  ; 3 Car.  & P.  85;  S.  C.  14  Eng. 
C.  L.  R.  219. 

I )E A N,  ecel.  law.  A n ecclesiastical 
officer,  who  derives  his  name  from  the 
fact  that  he  presides  over  ten  canons, 
or  prebendaries,  at  least.  There  are 
several  kinds  of  deans,  namely:  1, 
Deans  of  chapters  ; 2,  Deans  of  pecu- 
liars; 3,  Rural  deans;  4,  Deans  in  the 
colleges ; 5,  Honorary  deans ; 6,  Deans 
of  provinces. 

DEATI  I,  vied,  jur.y  crim.  law , evi- 
dence. The  cessation  of  life. 

2. — It  is  either  natural,  as  when  it 
happens  in  the  usual  course,  without 
any  violence;  or  violent,  when  it  is 
caused  either  by  the  acts  of  the  de- 
ceased, or  those  of  others.  Natural 
death  will  not  be  here  considered  fur- 
ther than  may  be  requisite  to  illustrate 
the  manner  in  which  violent  death  oc- 
curs. A violent  death  is  either  acci- 
dental or  criminal ; and  the  criminal 
act  was  committed  by  the  deceased,  or 
by  another. 

’ 3. — The  subject  will  be  considered, 
1,  as  it  relates  to  medical  jurispru- 
dence ; and,  2,  with  regard  to  its  effects 
upon  the  rights  of  persons. 

4.  — ^ 1.  It  is  the  office  of  medical 
Jurisprudence,  by  the  light  and  infor- 
mation which  it  can  bestow,  to  aid  in 


the  detection  of  criminals  against  the 
persons  of  others,  in  order  to  subject 
them  to  the  punishment  which  is 
nwarded  by  the  criminal  law.  Medi- 
cal men  arc  very  frequently  called 
upon  to  make  examinations  of  the  bo- 
dies of  persons  who  have  l>ecn  found 
dead,  for  the  purpose  of  ascertaining 
the  causes  of  their  death.  W lien  it  is 
recollected  that  the  honour,  the  fortune, 
and  even  the  life  of  the  citizen,  as  well 
as  the  distribution  of  impartial  justice, 
frequently  depend  on  these  examina- 
tions, one  cannot  but  be  struck  at  the 
ros|H>nsibility  which  rests  upon  such 
medical  men,  particularly  when  the 
numerous  qualities  which  arc  indispen- 
sably requisite  to  form  a correct  judg- 
ment, arc  considered.  In  order  to 
form  a correct  opinion,  the  physician 
must  be  not  only  skilled  in  his  art,  but 
he  must  have  made  such  examinations 
his  special  study.  A man  may  lie  an 
enlightened  physician,  and  yet  he  may 
find  it  exceedingly  difficult  to  resolve, 
properly,  the  grave  and  almost  always 
complicated  questions  which  arise  in 
cases  of  this  kind.  Judiciary  annals, 
unfortunately,  afford  but  too  many  ex- 
amples of  the  fntnl  mistakes  made  by 
physicians,  and  others,  when  consider- 
ing cases  of  violent  deaths. 

5. — In  the  examination  of  bodies  of 
persons  who  have  come  to  a violent 
death,  every  precaution  should  be  taken 
to  ascertain  the  situation  of  the  place 
where  the  body  was  found ; as  to 
whether  the  ground  appears  to  have 
been  disturbed  from  its  natural  con- 
dition ; whether  there  arc  any  marks 
of  footsteps,  their  size,  their  number, 
the  direction  to  which  they  lead,  and 
whence  they  came  ; whether  any  traces 
of  blood  or  hair  can  be  found ; and 
whether  any,  and  what  weapons  or 
instruments,  likely  to  have  caused 
death,  arc  found  in  the  vicinity;  and 
these  instruments  should  be  carefully 
preserved  so  that  they  may  be  identified. 
A case  or  two  may  here  be  mentioned, 
to  show  the  importance  of  examining 
the  ground  in  order  to  ascertain  the 
facts.  Mr.  Jeffries  was  murdered  at 
Walthamstow,  in  England,  in  1751,  by 
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his  niece  and  servant.  The  perpetra- 
tors were  suspected  from  the  single  cir- 
cumstance that  the  dew  on  the  ground 
surrounding  the  house  had  not  been 
disturbed  on  the  morning  of  the  mur- 
der. Mr.  Taylor  of  Hornsey,  was 
murdered  in  December,  1818,  and  his 
body  thrown  into  the  river.  It  was 
evident  he  had  not  gone  into  the  river 
willingly,  as  the  hands  were  found 
clenched  and  contained  grass,  which,  in 
the  struggle  he  had  torn  from  the  bank. 
The  marks  of  footsteps,  particularly 
in  the  snow,  have  been  found,  not  un- 
frcqucntly,  to  corresjiond  with  the  shoes 
or  feet  of  suspected  persons,  and  led  to 
their  detection.  Paris,  Med.  Jur.  vol. 
iii.,  p.  38,  41. 

0. — In  the  survey  of  the  body  the 
following  rules  should  be  observed  : 1. 
It  should  be  ns  thoroughly  examined 
as  possible  without  changing  its  po- 
sition or  that  of  any  of  the  limbs;  this 
is  particularly  desirable  when,  from 
appearances,  the  death  has  been  caused 
by  a wound,  because  by  moving  it  the 
altitude  of  the  extremities  may  be 
altered,  or  the  state  of  a fracture  or 
luxation  changed,  for  the  internal  parts 
vary  in  their  position  with  one  another, 
according  to  the  general  position  of  the 
body.  When  it  is  requisite  to  remove 
it,  it  should  be  done  with  great  caution. 
2.  The  clothes  should  be  removed,  as 
far  ns  necessary,  and  it  should  be 
noted  what  compresses  or  bandages, 
(if  any)  are  applied  to  particular  |>arts, 
and  to  what  extent.  3.  The  colour  of 
the  skin,  the  temperature  of  the  body, 
the  rigidity  or  flexibility  of  the  extre- 
mities, the  state  of  the  eyes,  and  of  the 
sphincter  muscles,  noting  at  the  same 
time  whatever  swellings,  ecchymosis, 
or  livid  black  or  yellow  spots,  wounds, 
ulcer,  contusion,  fracture,  or  luxation 
may  be  present.  The  fluids  from  the 
nose,  mouth,  ears,  sexual  organs,  &c., 
should  be  examined ; and,  when  the 
deceased  is  a female,  it  may  be  proper 
to  examine  the  sexual  organs  with 
care,  in  order  to  ascertain  whether  be- 
fore death  she  was  ravished  or  not.  1 
Briand,  Med.  Leg.  2emc  partie,  ch.  1, 
art.  3,  n.  5,  p.  318.  4.  The  clothes  of 
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the  deceased  should  be  carefully  ex- 
amined, and  if  parts  are  torn  or  de- 
faced, this  fuel  should  be  noted.  A 
list  should  also  be  made  of  the  articles 
found  on  the  body,  and  of  their  state 
or  condition,  as  whether  the  purse  of 
the  deceased  had  been  opened ; whether 
he  had  any  money,  &c.  5.  The  state 

of  the  body  as  to  decomposition  should 
be  particularly  stated,  ns  by  this  it  may 
sometimes  be  ascertained  when  the 
death  took  place ; experience  proves 
that  in  general  after  the  expiration  of 
fourteen  days  alter  death,  decomposi- 
tion has  so  far  advanced,  that  identity 
cannot  be  ascertained,  excepting  in 
somo  strongly  developed  peculiarity; 
but  in  a drowned  body,  ndipociro  is  not 
produced  until  five  or  six  weeks  after 
death  ; but  this  depends  upon  circum- 
stances, and  varies  according  to  cli- 
mate, season,  &c.  It  is  exceedingly 
important,  however,  to  keep  this  fact  in 
view  in  some  judicial  inquiries  relative 
to  the  time  of  death.  1 Chit.  Med. 
Jur.  443.  A memorandum  should  bo 
made  of  all  the  facts  ns  they  are 
ascertained ; when  possible,  it  should 
be  made  on  the  ground  ; but  when  this 
cannot  be  done,  as  when  chemical  ex- 
periments are  to  bo  made,  or  the  body 
is  to  be  dissected,  they  should  be  made 
in  the  place  where  these  operations  are 
performed.  1 Beck’s  Med.  Jur.  5 ; 
Dr.  Gordon  Smith,  505  ; Ryan’s  Med. 
Jur.  145;  Dr.  Male’s  Klein,  of  Judi- 
cial and  For.  Med.  101 ; 3 Paris  & 
Fonbl.  Med.  Jur.  23  to  25 ; Vilanova 
Y Manes,  Materia  Criminal  Forcnse, 
Obs.  11,  cap.  7,  n.  7;  Trebuchct, 
Medecinc  Legale,  12etscq.;  1 Briand, 
Med.  Leg.  2ome  partie,  ch.  1,  art.  5. 
Vide  article  Circumstances. 

7.  — § 2.  In  examining  the  law  as  to 
the  eflect  which  death  has  upon  the 
rights  of  others,  it  will  be  proper  to 
consider,  1,  what  is  the  presumption  of 
life  or  death ; 2,  the  effects  of  a man’s 
death. 

8.  — 1.  It  is  a general  rule,  that 
persons  who  arc  proved  to  have  been 
living,  will  be  presumed  to  be  alive  till 
the  contrary  is  proved ; and  when  the 
issue  is  upon  the  death  of  a person,  the 
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proof  of  the  fact  lies  upon  the  party 
who  asserts  the  death.  2 East,  812; 
2 Rolle’s  R.  401.  Rut  when  a person 
has  been  absent  for  a long  time,  un- 
heard from,  the  law  will  presume  him 
to  be  dead.  It  has  been  adjudged,  that 
afler  twenty-seven  years,  3 Rro.  C.  C. 
510;  twenty  years,  in  another  case; 
sixteen  years,  5 Ves.  458 ; fourteen 
years,  3 Scrg.  & Rawlc,  300 ; twelve 
years,  18  John.  R.  141 ; seven  years, 
0 East,  80,  85  ; and  even  five  years, 
Finch’s  R.  410;  the  presumption  of 
death  arises.  It  seems  that  even  seven 
years  has  been  agreed  as  the  time 
when  death  may  in  general  be  pre- 
sumed. 1 Phil.  Ev.  150.  See  24 
Wend.  R.  221 ; 4 Who  it.  R.  173. 

9.  — The  survivorship  of  two  or 
more  is  to  be  proved  by  facts,  and  not 
by  any  settled  legal  rule,  or  prcscrilicd 
presumption.  5 B.  & Adolp.  01  ; 27 
E.  C.  L . R.  45  ; Cro.  Eliz.  503  ; Rac. 
Ab.  Execution,  I) ; 2 Phillim.  261 ; 1 
Mer.  R.  308;  3 Hagg.  Eccl.  R.  748. 
Rut  see  1 Yo.  & Coll.  N.  C.  121 ; 1 
Curt.  R.  405,  400,  429.  In  the  fol- 
lowing cases,  no  presumption  of  sur- 
vivorship was  held  to  arise;  where  two 
men,  the  lather  and  son  were  hanged 
about  the  same  time,  and  one  was  seen 
to  struggle  a little  longer  than  the  other, 
Cro.  Eliz.  503;  in  the  cose  of  General 
Stanwix,  who  perished  at  sea  in  the 
same  vessel  with  his  daughter,  1 Bl. 
R.  010  ; and  in  the  case  of  Taylor 
and  his  wile  who  also  perished  by 
being  wrecked  at  sea  with  her,  to 
whom  he  had  bequeathed  the  principal 
part  of  his  fortune.  2 Phillim.  R. 
261;  S.  C.  1 Eng.  Eccl.  R.  250. 
Vide  Fearne  on  Rem.  iv. ; Poth.  Obi. 
by  Evans,  vol.  ii.,  p.  345 ; 1 Beck’s 
Med.  Jur.  487  to  502.  The  Code 
Civil  of  France  has  provided  for  most, 
perhaps  all  possible  cases,  art.  720,721 
and  722.  The  provisions  have  been 
transcribed  in  the  Civil  Code  of  Loui- 
siana, in  these  words : 

10.  — Art.  930.  If  several  persons 
respectively  entitled  to  inherit  from  one 
another,  happen  to  perish  in  the  same 
event,  such  as  a wreck,  a battle,  or  a 
conflagration,  without  any  possibility 


of  ascertaining  who  died  first,  tlx*  pre- 
sumption of  survivorship  is  determined 
by  the  circumstances  of  the  fact. 

1 1 .  — Art.  931 . In  defect  of  the  cir- 
cumstances of  the  fact,  the  determina- 
tion must  be  guided  by  the  probabili- 
ties resulting  from  the  strength,  age, 
and  difference  of  sex,  according  to  the 
following  rules. 

12.  — Art.  932.  If  those  who  have 
|>crishcd  together  were  under  the  age  of 
fifteen  years,  the  eldest  shall  be  pre- 
sumed to  have  survived.  If  both  were 
of  the  age  of  sixty  years,  the  youngest 
shull  be  presumed  to  have  survived. 
If  some  were  under  fifteen  years,  and 
some  above  sixty,  the  first  shall  be  pre- 
sumed to  have  survived. 

13.  — Art.  933.  If  those  who  pe- 
rished together,  were  above  the  ago  of 
fifteen  years,  and  under  sixty,  the 
male  must  be  presumed  to  have  sur- 
vived, where  there  was  an  equality  of 
age,  or  a difference  of  less  than  one 
year.  If  they  were  of  the  same  sex, 
the  presumption  of  survivorship,  by 
which  the  succession  becomes  open  in 
the  order  of  nature,  must  be  admitted, 
thus  the  younger  must  be  presumed  to 
have  survived  the  elder. 

14.  — 2.  The  death  of  a man,  as  to 
its  effects  upon  others,  may  be  consi- 
dered with  regard,  1 , to  his  contracts ; 

2,  torts  committed  by  or  against  him ; 

3,  the  disposition  of  his  estate  ; and, 

4,  to  the  liability  or  discharge  of  his 
bail. 

15.  — 1st.  Tho  contracts  of  a deceas- 
ed person  are  in  general  not  affected  by 
his  death,  and  his  executors  or  admi- 
nistrators arc  required  to  ftilfil  his  en- 
gagements, and  may  enforce  those  in 
his  favour.  But  to  this  general  rule 
there  are  some  exceptions  ; some  con- 
tracts are  either  by  the  terms  employed 
in  making  them,  or  by  implication  of 
law  to  continue  only  during  the  life  of 
the  contracting  party.  Among  these 
may  be;  mentioned  the  following  cases  ; 
1.  The  contract  of  marriage.  2.  The 
partnership  of  individuals ; the  con- 
tract of  partnership  is  dissolved  by 
death,  unless  otherwise  provided  for. 
Indeed  the  partnership  will  be  dissolved 
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by  the  death  of  one  or  more  of  the 
partners,  and  its  effects  upon  the  other 
partners  or  third  persons  will  l>e  the 
same,  whether  they  have  notice  of  the 
death  or  otherwise.  3 Mer.  R.  593 ; 
Story,  Partn.  §319  ; 336,343;  Colly. 
Partn.  7 1 ; 2 Bell’s  Com.  639,  5th  ed. ; 
3 Kent,  Com.  66,  4th  ed. ; Gow,  Partn. 
351;  1 Molloy,  R.465;  15Ves.218; 
S.  C.  2 Russ.  R.  325.  3.  Contracts 

which  art?  altogether  personal,  ns  for 
example  where  the  deceased  had  agreed 
to  accompany  the  other  party  to  the 
contract  on  a journey,  or  to  serve  nno. 
thcr,  Poth.  Oh.  P.  3,  c.  7,  a.  3,  §2  and 
3 ; or  to  instruct  an  apprentice,  Bac. 
Ah.  Executor,  P ; 1 Burn’s  Just.  82, 
3;  Hamm,  on  Part.  157;  1 Rawle’s 
R.  61. 

13. — The  deatli  of  either  a constitu- 
ent or  of  an  attorney  puts  an  end  to  the 
power  of  attorney.  To  recall  such 
power  two  things  nre  necessary  ; 1st, 
the  will  or  intention  to  recall ; and, 
2dlv,  special  notice  or  general  authori- 
ty. Death  is  a sufficient  recall  of 
such  power,  answering  both  requisites. 
Either  it  is,  according  to  one  hypothe- 
sis, the  intended  termination  of  the  au- 
thority ; or,  according  to  the  other,  the 
cessation  of  that  will,  the  existence  of 
which  is  requisite  to  the  existence  of 
the  attorney’s  power ; while  on  either 
supposition,  the  event  is,  or  is  supposed 
to  lie,  notorious.  But  exceptions  arc 
admitted  where  the  death  is  unknown, 
and  the  authority,  in  the  meanwhile,  is 
in  action,  and  reiied  on.  3 T.  R.  215  ; 
Poth.  Ob.  n.  448. 

17. — 2d.  In  general  when  the  tort- 
feasor or  the  party  who  has  received 
the  injury  dies,  the  action  for  the  reco- 
very of  the  damages  dies  with  him,  but 
when  the  deceased  might  have  waived 
the  tort,  and  maintained  assumpsit 
against  the  defendant,  his  personal  re- 
presentative may  do  the  same  thing. 
See  the  article  Actio  persomdis  mori- 
tur  cum  persona,  where  this  subject 
is  more  fully  examined.  When  a per- 
son accused  and  guilty  of  crime  dies 
before  trial,  no  proceedings  can  be  had 
against  his  representatives  or  his  es- 
tate. 


1^. — 3d.  By  the  death  of  a person 
seised  of  real  estate,  or  possessed  of 
personal  property  at  the  time  of  his 
death  ; his  property  vests  when  he  has 
made  his  will,  as  ho  has  directed  by 
thut  instrument ; but  when  he  dies  in- 
testate, his  real  (‘state  vests  in  his  heirs 
at  law  by  descent,  and  his  personal 
property,  whether  in  possession  or  in 
action,  belongs  to  his  executors  or  ad- 
ministrators. 

19.  — 4th.  The  death  of  a defendant 
discharges  the  special  bail.  Tidd,  Pr. 
243  ; but  when  he  dies  after  the  return 
of  the  ca.  sa.,  and  Itefore  it  is  filed,  the 
bail  are  fixed.  6 'I'.  R.  284 ; 0 Binn. 
R.  332,  338 ; 2 Mass.  R.  4*5 ; 1 N. 
H.  Rep.  172;  12  Wheat.  604  ; 4 John. 
R.  407  ; 3 M‘Cord,  R.  49  ; 4 Pick.  R. 
120  ; 4 N.  H.  Rep.  29. 

20.  — Death  is  also  divided  into  na- 
tural and  civil. 

2 1 .  — Natural  death  is  the  cessation 
of  life. 

22.  — Civil  death  is  the  state  of  a 
person  who  though  possessing  natural 
life,  has  lost  all  liis  civil  rights,  and,  as 
to  them  is  considered  ns  dead.  A j»er- 
son  convicted  and  attainted  of  felony, 
and  sentenced  to  the  state  prison  for 
life,  Is,  in  the  state  of  New  York,  in 
consequence  of  the  act  of  29th  of 
March,  1799,  and  by  virtue  of  the  con- 
viction and  sentence  of  imprisonment 
for  life,  to  l>e  considered  ns  civillv  dead. 
6 Johns  C.  R.  118;  4 Johns.  C.  R. 
228,  260 ; Laws  of  N.  Y.  Sess.  24, 
ch.  49,  s.  29,  30,  31  ; l N.  R.  L.  157, 
164;  Co.  Litt.  130,  a ; 3 Inst.  215;  1 
Bl.  Com.  132, 133  ; 4 HI.  Com.  332  ; 4 
Vin.Ab.  152.  See  Code  Civ.  art.  22  a 25. 

23.  — Death  of  a partner.  Tho 
following  effects  follow  the  death  of  a 
partner,  namely:  1,  The  partnership 
is  dissolved,  unless  otherwise  provided 
for  by  the  articles  of  partnership; 
Gow’s  Partn.  429  ; 2,  The  representa- 
tives of  the  deceased  partner  become 
tenants  in  common  with  the  survivor 
in  all  partnership  effects  in  possession; 
3,  Choses  in  action  so  far  survive  that 
the  right  to  reduce  them  into  possession 
vests  exclusively  in  the  survivor;  4, 
When  recovered,  the  representatives  of 


the  deceased  partner  have,  in  equity, 
the  same  right  of  sharing  and  purtici- 
pating  in  them  that  their  testator  or  in- 
testate would  have  had  had  lie  been 
living ; 5,  It  is  the  duty  and  the  right 
of  the  surviving  partner  to  settle  the 
nlfuirs  of  the  firm,  for  which  he  is  not 
allowed  any  compensation ; 0.  The 
surviving  partner  is  alone  to  be  sued  at 
law  for  debts  of  the  firm,  yet  recourse 
can  be  had  in  equity  against  the  assets 
of  the  deceased  debtor.  Clow’s  Partn. 
400.  Vide  Capital  Crime ; ] /isola- 
tion ; Finn ; Partners;  Partnership; 
Pimishme?U. 

Death  bed,  Scotch  law , is  the  in- 
capacity to  exercise  the  power  of  dis- 
posing of  one’s  property  after  being 
attacked  with  a mortal  disease. 

2.  — It  commences  with  the  begin- 
ning of  such  disease. 

3.  — There  arc  two  exceptions  to  this 
general  rule,  namely  : 1,  if  he  survive 
for  sixty  days  after  the  act ; or,  2,  if 
he  go  to  kirk  or  market  unattended. 
Ho  is  then  said  to  be  in  legifimn  poten- 
tate, or  in  liege  poustic.  1 Bell’s  Com. 
84,  85. 

Deatji  bed  or  dying  declara- 
tions, arc  those  which  arc  made  in  ex- 
tremis, when  the  person  making  them 
was  conscious  of  his  danger  and  had 
given  tip  all  hoj>csof  recovery,  in  cases 
of  homicide,  charging  some  other  per- 
son or  persons  with  the  murder.  Sec 
1 Phil.  Ev.  200  ; Stark.  Ev.  part  4,  p. 
458  ; 15  Johns  R.  288;  1 Hawk’s  U. 
442  ; 2 Hawks’s  R.  31 ; M‘Nally  Ev. 
174  ; Swift’s  Ev.  124. 

2. — These  declarations,  contrary  to 
the  general  rule  that  hearsay  is  not  ev- 
idence, arc  constantly  received.  The 
principle  of  this  exception  is  founded 
partly  on  the  situation  of  the  dying 
|)crson,  which  is  considered  to  be  as 
powerful  over  his  conscience  ns  the  ob- 
ligation of  an  oath,  and  partly  on  the 
supposed  absence  of  interest  on  the 
verge  of  the  next  world,  which  dis- 
penses with  a necessity  of  a cross-exa- 
mination. But  before  such  declarations 
can  be  admitted  in  evidence  against  a 
prisoner,  it  must  be  satisfactorily  prov- 
ed, that  the  deceased  at  the  time  of 


making  them  was  conscious  of  his 
danger  and  had  given  up  all  hopes  of 
recovery.  1 Phil.  Ev.  215,  216 ; 
Stark.  Ev.  part  4,  p.  460. 

Sec,  in  general,  Boc.  A hr.  Evidence, 
K ; Addis.  R.  332 ; East’s  P.  C.  354, 
356;  1 Stark.  C.  522;  2 Hnyw.  R. 
31;  1 Hawk’s  R.  442;  Swill’s  Ev. 
124 ; Pothier,  by  Evans,  vol.  2,  p. 
203 ; Anth.  N.  P.  176,  and  note  (a); 
Sir.  500. 

Death’s  part,  English  laic , is  that 
portion  of  the  personal  estate  of  a 
deceased  man  which  remained  after 
his  wile  and  children  had  received 
their  reasonable  purls  from  his  es- 
tate; which  was,  if  ho  had  both  a 
wife  and  child  or  children,  one-third 
part ; if  a wife  ami  no  child,  or  u 
child  or  children  and  no  wife,  one-half; 
if  neither  wife  nor  child,  he  had  the 
whole  to  dispose  of  by  his  last  will  and 
testament ; and  if  he  made  no  will,  the 
same  was  to  go  to  his  administrator. 
And  within  the  city  of  London,  and 
throughout  the  province  of  York,  in 
case  of  intestacy,  the  wife  and  children 
were  till  lutely  entitled  to  their  reason- 
able parts,  and  the  residue  only  was 
distributable  by  the  statute  of  distribu- 
tion ; but  by  the  1 1 G.  1,  c.  18,  s.  17, 
18,  the  power  of  devising  was  thrown 
generally  open.  Burn’s  L.  Diet.  Sec 
this  Diet.  tit. Legitime,  and  Lex  Falcidia. 

DEBATE,  legislation,  practice,  is  a 
contestation  between  two  or  more  per- 
sons, in  which  they  take  different  sides 
of  a question,  and  maintain  them,  re- 
spectively, by  facts  and  arguments ; or 
it  is  a discussion,  in  writing,  of  some 
contested  point. 

2.  — The  debate  should  be  conducted 
with  fairness,  candour  and  decorum, 
and  supported  by  facts  and  arguments 
founded  in  reason ; when,  in  addition, 
it  is  ornamented  by  learning,  and  de- 
corated by  the  powers  of  rhetoric,  it 
becomes  eloquent  and  persuasive.  It 
is  essential  that  the  power  of  debate 
should  be  free,  in  order  to  an  energetic 
discharge  of  his  duty  by  the  debator. 

3.  — The  constitution  of  the  United 
States,  art.  1,  s.  6,  provides,  that  for 
any  speech  or  debate,  in  either  house, 
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the  senators  and  representatives  shall 
not  be  questioned  in  any  other  place* 

4. — It  is  a rule  of  the  common  law, 
that  counsel  may,  in  the  discharge  of 
professional  duty,  use  strong  epithets, 
however  derogatory  to  the  character  of 
the  opponent,  or  his  attorney,  or  other 
agent  or  witness,  in  commenting  on  the 
fucts  of  the  case,  if  pertinent  to  the 
cause,  and  stated  in  his  instructions, 
without  any  liability  to  any  action  for 
the  supposed  slander,  whether  the  thing 
stated  were  true  or  false.  1 B.  & Aid. 
232;  3 Dow’s  R.  273,  277,  279;  7 
Bing.  R.  459 ; S.  C.  20  E.  C.  L.  R. 
198.  Respectable  and  sensible  coun- 
sel, however,  will  always  refrain  from 
the  indulgence  of  any  unjust  severity, 
both  on  their  own  personal  account, 
and  because  brow-beating  a witness,  or 
other  person,  will  injuriously  affect 
their  case  in  the  eyes  of  a respectable 
court  and  jury.  3 Chit.  Pr.  887,  8. 

DEBENTURE.  Is  a certificate 
given,  in  pursuance  of  law,  by  the  col- 
lector of  a port  of  entry*  for  a certain 
sum,  due  by  the  United  States,  payable 
at  a time  therein  mentioned,  to  an  im- 
porter for  druw-back  of  duties  on  mer- 
chandise imported  and  exported  by 
him,  provided  the  duties  arising  on  the 
importation  of  the  said  merchandise 
shall  have  been  discharged  prior  to  the 
time  aforesaid.  Vide  act  of  Congress 
of  March  2,  1799,  s.  80;  Encyclope- 
dic, h.  t. ; Dane’s  Ah.  Index,  h.  t. 

1)EBET  ET  DETINET,  pleading. 
Ho  owes  and  detains.  In  an  action  of 
debt,  the  form  of  the  writ  is  either  in 
the  debet  and  deduct, — that  is,  it  states 
that  the  defendant  owes  and  unjustly 
detains  the  debt  or  thing  in  question, — 
it  is  so  brought  between  the  original 
contracting  parties,  or,  it  is  in  the  deti- 
nct,  only;  that  is,  that  the  defendant 
unjustly  detains  from  the  plaintiff  the 
debt  or  thing  for  which  the  action  is 
brought;  this  is  the  form  in  an  action 
by  an  executor,  because  the  debt  or 
duty  is  not  due  to  him,  but  it  is  un- 
justly detained  from  him;  1 Sound.  1. 

2. — There  is  one  case  in  which  the 
writ  must  be  in  the  deduct  between  the 
contracting  parties.  This  is  when  the  | 


action  is  instituted  for  the  recovery  of 
goods,  as,  a horse,  a ship,  and  the  like, 
the  writ  must  be  in  the  detinet , for  it 
cannot  be  said  a man  owes  another  a 
horse,  or  a ship,  but  only  that  he  de- 
tains them  from  him.  3 Bl.  Com.  153, 
4;  11  Vin.  Ah.  321;  Bac.  Ab.  Debt, 
F ; 1 Lilly’s  Reg.  543 ; Dane’s  Ab. 
h.  t. 

DEBIT,  accounts , commerce ; a term 
used  in  book-keeping,  to  express  the 
left-hand  page  of  the  ledger,  to  which 
am  carried  all  the  urticles  supplied  or 
paid  on  the  subject  of  an  account,  or 
that  arc  charged  to  that  account.  It 
also  signifies  the  balance  of  an  ac- 
count. 

DEBT,  contracts , is  a sum  of  money 
due  by  certain  and  express  agreement, 
3 Bl.  Com.  154.  In  a less  technical 
sense,  ns  in  the  “ act  to  regulate  arbi- 
trations and  proceedings  in  courts  of 
justice”  of  Pennsylvania,  passed  the 
21st  of  March,  1806,  s.  5,  it  means 
any  claim  for  money.  In  a still  more 
enlarged  sense,  it  denotes  any  kind  of 
a just  demand ; as,  the  debts  of  a 
bankrupt.  4 S.  Ac  R.  506. 

2.  — Debts  arise  or  are  proved  by 
matter  of  record,  as  judgment-debts; 
by  bonds  or  specialties ; and  by  simple 
contracts,  where  the  quantity  is  fixed 
and  specific,  and  does  not  depend  upon 
any  future  valuation  to  settle  it.  3 Bl. 
Com.  154 ; 2 Hill.  R.  220. 

3.  — According  to  the  civilians,  debts 
arc  divided  into  active  and  passive. 
By  the  former  is  meant  what  is  due  to 
us,  by  the  latter,  what  we  owe.  By 
liquid  debt,  they  understand,  one  the 
payment  of  which  may  be  immediately 
enforced,  and  not  one  which  is  due  at 
a future  time,  or  is  subject  to  a condi- 
tion ; by  hypothecary  debt  is  meant, 
one  which  is  a lien  over  an  estate  ; and 
a doubtful  debt , is  one  the  payment  of 
which  is  uncertain.  Clef  des  Lois 
Rom.  h.  t. 

4.  — Debts  are  discharged  in  various 
ways,  but  principally  by  payment. 
Sec  Accord  and  Satis/ action ; Bank- 
ruptcy; Confusion;  Compensation; 
Delegation;  Defeasance;  Discharge 
of  a contract;  Extinction;  Ext  in - 
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guishment ; Former  recovery;  Lapse 
of  time;  Novation;  Payment;  Re- 
lease; JRescision;  Set-off'. 

5. — In  payment  of  debts,  some  arc  1 
to  be  paid  before  others,  in  cases  of  in-  I 
solvent  estates;  first,  in  consequence 
of  the  character  of  the  creditor,  as 
debts  due  to  the  United  States  arc  gen- 
erally to  be  first  paid ; and  secondly, 
in  consequence  of  the  nature  of  the 
debt,  as  funeral  expenses  and  servants’ 
wages,  which  are  generally  paid  in 
preference  to  other  debts.  See  Prefer- 
ence; Privilege;  Priority. 

Dkbt,  remedies , the  name  of  an  ac- 
tion used  for  the  recovery  of  a debt  co 
nomine  and  in  numcro ; though  dama- 
ges are  generally  awarded  for  the  de- 
tention of  the  debt ; these  are,  how- 
ever, in  most  instances,  merely  nomi- 
nal. 1 H.  Bl.  050;  Bull.  N.  P.  107; 
C’owp.  588. 

2.  — The  subject  will  be  considered 
with  reference,  1,  to  the  kind  of  claim 
or  obligation  on  which  this  action  may 
be  maintained  ; 2,  the  form  of  the  de- 
claration ; 3,  the  plea ; 4,  the  judgment. 

3.  — § 1.  Debt  is  a more  extensive  re- 
medy for  the  recovery  of  money  than 
assumpsit  or  covenant,  for  it  lies  to  re- 
cover money  due  upon  legal  liabilities, 
as  for  money  lent,  paid,  had  and  re- 
ceived, due  on  an  account  stated,  Com. 
Dig.  Dett,  A ; for  work  and  labour,  or  for 
the  price  of  goods,  and  a quantum  vale- 
bant thereon.  Com.  Dig.  Dett,  B;  Holt, 
200  ; or  upon  simple  contracts,  express 
or  implied,  whether  verbal  or  written, 
or  upon  contracts  under  seal,  or  of  re- 
cord, or  by  a common  informer,  when- 
ever the  demand  for  a sum  is  certain, 
or  is  capable  of  being  reduced  to  cer- 
tainty. Bull.  N.  P.  167.  It  also  lies 
to  recover  money  due  on  any  specialty 
or  contract  under  seal  to  pay  money. 
Str.  1089;  Com.  Dig.  Dett,  A 4;  1 
T.  R.  40.  This  action  lies  on  a re- 
cord, or  upon  a judgment  of  a court  of 
record,  Gilb.  Debt,  391  ; Salk.  109 ; 
17  S.  & K.  1 ; or  upon  a foreign  judg- 
ment, 3 Shepl.  107 ; 3 Brev.  395. 
Debt  is  a frequent  remedy  on  statutes, 
either  at  the  suit  of  the  party  grieved, 
or  of  a common  informer.  Com. 


Dig.  Action  on  Statute,  E;  Bac. 
Ab.  Debt,  A.  See,  generally,  Com. 
Dig.  h.  t. ; Dane’s  Ab.  h.  t. ; Vin. 
Ab.  h.  t.;  Chit.  PI.  100  to  109; 
Sclw.  N.  P.  558  to  082;  Leigh’s  N. 
P.  Index,  h.  t.  Debt  also  lies  in  the 
detinet,  for  goods ; which  action  diflers 
from  detinue,  because  it  is  not  essential 
in  this  notion,  as  in  detinue,  that  the 
property  in  any  specific  goods  should 
be  vested  in  the  plaintiff,  at  the  time 
the  action  is  brought,  Dy.  24  b ; and 
debt  in  the  dcltcl  and  detinet  may  be 
maintained  on  an  instrument  by  which 
the  defendant  is  !>ound  to  pay  a sum  of 
money  lent,  which  might  have  been 
discharged,  on  or  liefore  the  day  of 
payment,  in  articles  of  merchandise. 
4 V'crg.  R.  171  ; see  Com.  Dig.  Dett, 
A 5;  Bar.  Ab.  Debt,  F;  3 VVoodd. 
103,  4;  1 Dali.  R.  458. 

4.  — § 2.  When  the  action  is  on  a 
simple  contract,  the  declaration  must 
show  the  consideration  of  the  contract, 
precisely  us  in  assumpsit ; and  it  should 
state  either  a legal  liability  or  an  ex- 
press agreement,  though  not  a promise 
to  pay  the  debt.  2 T.  R.  28,  30. 
When  the  action  is  founded  on  a sjk- 
cially  or  record , no  consideration  need 
be  shown,  unless  the  performance  of 
the  consideration  constitutes  a condi- 
tion precedent,  when  performance  of 
such  consideration  must  be  averred. 
When  the  action  is  founded  on  a deed, 
it  must  be  declared  upon,  except  in  the 
case  of  debt  for  rent.  1 New  R.  104. 

5.  — § 3.  The  plea  to  an  action  of 
debt  is  either  general  or  special.  1. 
The  plea  of  general  issue  to  debt  on 
simple  contracts,  or  on  statutes,  or 
when  the  deed  is  only  matter  of  in- 
ducement, is  nil  debet.  See  Nil  debet. 
In  general,  when  the  action  is  on  a 
specialty,  the  plea  denying  the  exist- 
ence of  the  contract  is  non  cst  factum. 
2 Ld.  Raym.  1500;  to  debt  on  record, 
nul  tiel  record.  16  John.  55.  Other 
matters  must,  in  general,  be  pleaded 
specially. 

6.  — § 4.  For  the  form  of  the  judg- 
ment. See  Judgment  in  debt.  Vide 
Remedy. 

DEBTEE.  One  to  whom  a debt  is 
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due ; a creditor ; as,  debtee  executor. 
3 131.  Com.  18. 

DEBTOR,  contracts.  One  who  owes 
a debt ; he  who  may  be  constrained  to 
pay  what  he  owes. 

' l . — A debtor  is  bound  to  pay  his 
debt  personally,  and  all  the  estate  he 
possesses  or  may  acquire,  is  also  liable 
ibr  his  debt. 

3.  — Debtors  arc  joint  or  several ; 
joint,  when  they  all  equally  owe  the 
debt  in  solido ; in  this  case  if  a suit 
should  Ik;  necessary  to  recover  the 
debt,  nil  the  debtors  must  Ik;  sued  to- 
gether, or,  when  some  arc  dead,  the 
survivors  must  be  sued,  but  each  is 
bound  for  the  whole  debt,  having  a 
right  to  contribution  from  the  others ; 
they  arc  several,  when  each  promises 
severally  to  pay  the  whole  debt ; and 
obligations  arc  generally  binding  on 
both  or  all  debtors  jointly  and  severally. 
When  they  arc  severally  bound  each 
may  be  sued  separately,  and  on  the 
payment  of  debt  by  one,  the  others  will 
be  bound  to  contribution,  where  all  had 
participated  in  the  money  or  profierty, 
which  was  the  cause  of  the  debt. 

4.  — Debtors  are  also  principal  and 
surety  ; the  principal  debtor  is  bound 
ns  between  him  and  his  surety  to  pay 
the  whole  debt ; and  if  the  surety  pay 
it,  he  will  be  entitled  to  recover  against 
the  principal.  Vide  Vin.  Ab.  Creditor 
and  Debtor?  Ib.  Debt;  6 Com.  1 > i . 
288;  Dig.  50,  10,  108;  Ib.  50,  16, 
178,  3 ; Toull.  liv.  2,  n.  250. 

DECAPITATION,  jmnishment , the 
punishment  of  putting  a person  to  death 
by  taking  oil'  his  head. 

DECEDENT.  In  the  acts  of  de- 
scent and  distribution  in  Pennsylvania, 
this  word  is  frequently  used  lor  a de- 
ceased person,  testate  or  intestate. 

DECEIT,  torts , is  a fraudulent  mis- 
representation or  contrivance  by  which 
one  man  deceives  another,  who  has  no 
means  of  detecting  the  fraud,  to  the  in- 
jury and  damage  of  the  latter. 

2. — Fraud,  or  the  intention  to  de- 
ceive is  the  very  essence  of  this  injury, 
for  if  the  party  misrepresenting  was 
himself  mistaken,  no  blame  can  attach 
to  him.  The  representation  must  be 


made  main  animo , but  whether  or  not 
the  party  is  himself  to  gain  by  it,  is 
wholly  immaterial. 

3.  — Deceit  may  not  only  bo  by  as- 
serting a falsehood  deliljcrately  to  the 
injury  of  another,  as,  that  Paul  is  in 
flourishing  circumstances,  whereas  ho 
is  in  truth  insolvent;  that  Peter  is  un 
honest  man,  when  he  knew  him  to  be 
a rogue ; that  property  real  or  j>ersonal 
possesses  certain  qualities,  or  belongs 
to  the  vendor,  whereas  he  knew  these 
things  to  be  false  ; but  by  any  act  or 
demeanor  which  would  naturally  im- 
press the  mind  of  a careful  man  with  a 
mistaken  belief. 

4.  — Therefore,  if  one  whose  manu- 
factures are  of  a superior  quality,  dis- 
tinguishes them  by  a particular  mark, 
which  facts  arc  known  to  Peter,  nnd 
Paul  counterfeits  this  work,  and  aflixcs 
them  to  articles  of  the  same  descrip- 
tion, but  not  made  by  such  person,  and 
sells  them  to  Peter  ns  goods  of  such 
manufacture,  this  is  a deceit. 

5.  — Again,  the  vendor  having  a 
knowledge  of  a defect  in  a commodity 
which  cannot  be;  obvious  to  the  buyer, 
does  not  disclose  it,  or,  if  apparent, 
uses  an  artifice  nnd  conceals  it,  he 
has  been  guilty  of  a fraudulent  misre- 
presentation, for  there  is  an  implied 
condition  in  every  contract  that  the 
parties  to  it  act  upon  equal  terms,  nnd 
the  seller  is  presumed  to  have  assured 
or  represented  to  the  vendee  that  he  is 
not  aware  of  any  secret  deficiencies  by 
which  the  commodity  is  impaired,  and 
that  he  has  no  advantage  which  him- 
self does  not  possess. 

6.  — But  in  all  these  cases  the  party 
injured  must  have  no  means  of  detect- 
ing the  fraud,  for  if  he  has  such  means, 
his  ignorance  will  not  avail  him ; in 
that  case  he  becomes  the  willing  dupe 
of  the  other’s  artifice,  and  volu?Ui  non 

1 Jit  injuria.  For  example,  if  a horse 
is  sold  wanting  an  eye,  and  the  defect 

1 is  visible  to  a common  observer,  the 
purchaser  cannot  be  said  to  be  deceived, 
for  by  inspection  he  might  discover  it ; 
but  if  the  blindness  Is  only  discoverable 
by  one  experienced  in  such  diseases, 
and  the  vendee  is  an  inexperienced  per- 
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son,  it  is  u deceit  provided  the  seller 
knew  of  the  defect. 

7.  — The  remedy  for  n deceit,  unless 
the  right  of  action  has  been  suspended 
or  discharged,  is  by  an  action  of  tres- 
pass on  the  case.  The  old  writ  of  de- 
ceit was  brought  for  acknowledging  a 
fine,  or  the  like,  in  another  name,  and 
this  being  a perversion  of  law  to  an 
an  evil  purpose,  and  a high  contempt, 
the  uct  was  laid  contra  jxicem , and  a 
fine  imposed  upon  the  offender. 

8.  — When  two  or  more  persons 
unite  in  a deceit  upon  unothcr,  they 
may  be  indicted  (or  a conspiracy,  (q. 
q.)  Vide,  generally,  Com.  Dig.  Ac- 
tion upon  the  case  for  a deceit ; Chan- 
cery, 3 F 1 and  2 ; 3 M 1 ; 3 N 1 ; 4 
D 8;  4 H 4;  4 L 1 ; 4 O 2;  Covin; 
Justices  of  the  Peace,  B 30 ; Pleader, 
2 11 ; 1 Vin.  Ah.  560;  8 Vin.  Ab. 
490;  Doct.  PI.  51  ; Dane’s  Ab.  Index, 
h.  t. ; 1 Chit.  Pr.  832;  Ham.  N.  P.  c. 
2,  s.  4 ; AyL  Pand.  99 ; 2 Day,  531  ; 
12  Mass.  20;  3 Johns.  269;  0 Johns. 
181  ; 2 Day,  205,  381  ; 4 Ycates, 
522;  18  John.  395;  8 John.  23;  4 
Bibb,  91 ; 1 N.  & M.  197.  Vide  also 
articles  Equality ; Fraud. 

'1X3  DECEIVE,  is  to  induce  another, 
either  by  words  or  actions,  to  take  that 
for  true  which  is  not  so.  Wolff*,  Inst. 
Nat.  § 356. 

DECEM  TALES,  practice.  In  the 
English  law  this  is  a writ  which  gives 
to  the  sheriff  opponent  decent  talcs  ; i.  c. 
to  appoint  ten  such  men  for  the  supply 
of  jury  men,  when  a sufficient  number 
do  not  appear  to  make  up  a full  jury. 

DECENNARY,  Eng.  law , a town 
or  tithing,  consisting  originally  of  ten 
families  of  freeholders.  Ten  tithings 
composed  a hundred.  1 BI.  Com. 
114. 

DECIES  TANTUM,  Eng.  law. 
The  name  of  an  obsolete  writ  which 
formerly  lay  against  a juror  who  had 
taken  money  for  giving  his  verdict  ; 
called  so,  because  it  was  sued  out  to 
recover  from  him  ten  times  as  much  as 
he  took. 

DECIMATION.  The  punishment 
of  every  tenth  soldier  by  lot,  was, 
among  the  Romans,  called  decimation. 


DEC  I ME.  A French  coin,  of  the 
value  of  a tenth  part  of  a franc,  or 
nearly  two  cents. 

DECISION,  'practice,  is  a judgment 
given  by  a competent  tribunal.  The 
French  lawyers  call  the  opinions  which 
they  give  on  questions  propounded  to 
them,  decisions.  Vide  Inst.  1,  2,8; 
Dig.  1 , 2,  2. 

DECLARATION,  pleading.  A de- 
claration is  a specification,  in  a me- 
thodical and  logical  form,  of  the  cir- 
cumstances which  constitute  the  plain- 
tiff’s cause  of  action.  1 Chit.  PI.  248  ; 
Co.  Litf.  17,  a,  303,  a ; Bac.  Abr. 
Pleas,  B ; Com.  Dig.  Pleader,  C 7 ; 
Lawes  on  PI.  35 ; Stepli.  PI.  36 ; 6 
Serg.  & Rawlc,  28.  In  real  actions, 
it  is  most  projicrly  called  the  count; 
in  a personal  one  the  declaration. 
Steph.  PI.  30;  Doct.  PI.  83;  Lawes, 
Plead.  33;  see  F.  N.  B.  16,  a.  60,  d. 
The  latter,  however,  is  now  the  genera! 
term;  being  that  commonly  used  when 
referring  to  real  and  personal  actions 
without  distinction. 

2.  — The  declaration  in  an  action  at 
law  answers  to  the  hill  in  chancery, 
the  libel  of  the  civilians,  and  the  alle- 
gation of  the  ecclesiastical  courts. 

3.  — It  may  be  considered  with  re- 
ference, 1st,  to  those  general  requisites 
or  qualities  which  govern  the  whole 
declaration;  and,  2dly,  to  its  form, 
particular  parts,  and  requisites. 

4.  — 1.  The  general  requisites  or 
qualities  of  a declaration  arc,  firsts 
that  it  correspond  with  the  process. 
But  according  to  the  present  practice 
of  the  courts,  oyer  of  the  writ  cannot 
be  craved ; and  a variance  between  the 
writ  and  declaration  cannot  be  pleaded 
in  abatement.  1 Sau.  318,  a. 

5.  — Sccomlly , the  second  general 
requisite  of  a declaration  is,  that  it 
contain  a statement  of  all  the  facts 
necessary  in  point  of  law,  to  sustain 
the  action,  and  no  more.  Co.  Litt. 
303,  a ; Plowd.  84,  122.  Sec  2 Mass. 
363 ; Cowp.  682 ; 6 East,  R.  422 ; 5 
T.  R.  623 ; Vin.  Ab.  Declarations. 

6.  — Thirdly , These  circumstances 
must  be  stated  with  certainty  and 
truth.  The  certainty  necessary  in  a 
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declaration  is,  to  a certain  intent  in 
general,  which  should  pervade  the 
whole  declaration,  and  is  particularly 
required  in  setting  forth,  1st,  the  parties; 
it  must  bo  stated  with  certainty  who 
are  the  parties  to  the  suit,  and  there- 
fore a declaration  by  or  against  “ C D 
and  Company,”  not  being  a corporation 
is  insufficient.  S’O  Com.  Dig.  Pleader, 
C 18;  1 Camp.  II.  440;  l T.  R.508; 

3 Gaines’s  R.  170.  2dly,  The  time; 
in  personal  actions  the  declaration 
must  in  general  state  a time  when 
every  material  or  traversable  fact  hap- 
pened, and  when  a venue  is  necessary, 
time  must  also  be  mentioned.  5 T.  R. 
030;  Com.  Dig.  Plead.  C 19;  Plowd. 
24;  14  East,  R.  390.  The  precise 
time,  however,  is  not  material,  2 Dali. 
340;  3 Johns.  R.  43;  13  Johns.  It. 
2 j3  ; unless  it  constitute  a material 
part  of  the  contract  declared  upon,  or 
where  the  date,  &c.,  of  a written  con- 
tract or  record  is  averred,  4 T.  R. 
590  ; 10  Mod.  313  ; 2 Camp.  R.  307, 
8,  n. ; or,  in  ejectment,  in  which  the 
demise  must  be  stated  to  have  been 
made  after  the  title  of  the  lessor  of  the 
plaiutilf,  and  his  right  of  entry  accrued, 
2 East,  R.  257 ; 1 Johns.  Cas.  283. 
3dly,  The  place.  See  Venue . 4thly, 
Other  circumstances  necessary  to 
miintain  the  action. 

7.  — 2.  The  parts  and  particular  re- 
quisites of  a declaration  arc,  first,  the 
title  of  the  court  and  term : see  1 Chit. 
PI.  2G  l et  scq. 

8.  — Secondly,  The  venue.  Imme- 
diately after  the  title  of  the  declaration 
follows  the  statement  in  the  margin  of 
the  venue , or  county  in  which  the  facts 
are  alleged  to  have  occurred,  and  in 
which  the  cause  is  tried.  Sec  Venue. 

9.  — Thirdly , The  commencement. 
What  is  termed  the  commencement  of 
the  declaration  follows  the  venue  in 
the  margin,  and  precedes  the  more  cir- 
cumstantial statement  of  the  cause  of 
action.  It  contains  a statement,  1st, 
of  the  names  of  the  parties  to  the  suit, 
and  if  they  sue  or  be  sued  in  another 
right,  or  in  a political  capacity,  (ns  ex- 
ecutors, assignees,  qui  turn , &c.)  of 
the  character  or  right  in  respect  of 
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which  they  arc  parties  to  the  suit.  2dly, 
Of  the  mode  in  which  tl»o  defendant 
has  been  brought  into  court;  ami, 
3dly,  A brief  recital  of  tlie  form  of 
action  to  be  proceeded  in.  1 Saund. 
318,  n.  3;  lb.  Ill,  112;  0 T.  R.  130. 

10.  — Fourthly,  The  st/Unncnt  of  the 
cause  of  action , in  which  all  the  requi- 
sites of  certainty  before  mentioned 
must  be  observed,  necessarily  varies, 
according  to  the  circumstances  of  each 
particular  case,  and  the  form  of  action, 
whether  in  assumpsit,  debt,  covenant, 
detinue,  case,  trover,  replevin  or  tres- 
pass. 

1 1 .  — Fifthly.  The  several  counts.  A 
declaration  may  consist  of  as  many 
counts  as  the  case  requires,  ond  the 
jury  may  assess  entire  or  distinct  da- 
mages on  all  the  counts,  3 Wils.  R. 
185;  2 Bay,  R.  200;  and  it  is  usual 
particularly  in  actions  of  assumpsit, 
debt  on  simple  contract,  and  actions 
on  the  case,  to  set  forth  the  plaintifFs 
cause  of  action  in  various  shapes  in 
dirtcrcnt  counts,  so  that  if  the  plaintifT 
fail  in  proof  of  one  count,  he  may 
succeed  in  another.  3 Bl.  Com.  295. 

12.  — Sixthly,  The  conclusion ; in 
personal  and  mixed  actions  the  decla- 
ration should  conclude  to  the  damage 
of  the  plaintifT,  Com.  Dig.  Pleader,  C 
84  ; 10  Co.  110,  b,  117,  a.;  unless  in 
scire  facias  and  in  penal  actions  at  the 
suit  of  a common  informer. 

13.  — Seventhly,  The  profert  and 
pledges.  In  an  action  at  the  suit  of  an 
executor  or  administrator,  immediately 
after  the  conclusion  to  the  damages, 
&c.,  and  before  the  pledges,  a profert 
of  the  letters  testamentary  or  letters  of 
administration  should  be  made.  Bac. 
Abr.  Executor,  C ; Dougl.  5,  in  notes. 
At  the  end  of  the  declaration,  it  is 
usual  to  add  the  plainti fT’s  common 
pledges  to  prosecute,  John  Doe  and 
Richard  Roc. 

1 4.  — A declaration  may  be  general 
or  special : for  example,  in  debt  or 
bond,  a declaration  counting  on  the 
penal  part  only,  is  general;  when  it 
sets  out  both  the  penalty  and  the  con- 
dition, and  assigns  the  breach,  it  is 
special.  Gould  on  PI.  c.  4,  § 59. 
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See,  generally*  1 Chit.  PI.  248  to 
402;  Lnwes,  Pi.  Index,  h.  t. ; Arch. 
Civ.  PI.  Index,  h.  t.;  Steph.  PI.  h.  t. ; 
Grali.  Pr.  li.  t ; Com.  Dig.  Pleader,  h. 
t. ; Dane’s  Ah.  h.  t.  United  States 
Dig.  Pleadings  II. 

Declaration  of  independence. 
This  is  a state  paper  issued  by  the 
Congress  of  the  United  States  of  Ame- 
rica, in  the  name  and  by  the  authority 
of  the  people,  on  the  fourth  day  of 
July,  1770,  wherein  are  set  firth, 

2.  — 1 . The  rights  of  mankind ; the 
uses  and  purposes  of  governments;  the 
rights  of  the  people  to  institute  or  to 
abolish  them  ; the  suflerings  of  the  co- 
lonies, and  their  right  to  withdraw  from 
the  tyranny  of  the  king  of  Great 
Britain. 

3.  — 2.  The  various  acts  of  tyranny 
of  the  British  King. 

4.  — 3.  The  petitions  for  redress  of 
these  injuries,  and  the  refusal  to  re- 
dress  them  ; the  recital  of  an  appeal  to 
the  people  of  Great  Britain,  and  of 
their  being  deaf  to  the  voice  of  justice 
and  consanguinity. 

5.  — 4.  An  apjK'al  to  the  Supreme 
Judge  of  the  world  for  the  rectitude  of 
the  intentions  of  the  representatives. 

(J. — 5.  A declaration  that  the  united 
colonies  are,  and  of  right  ought  to  be-, 
free  and  independent  states ; that  they 
are  absolved  from  all  allegiance  to  the 
British  crown,  and  that  all  political 
connexion  between  them  and  the  state 
of  Great  Britain  is  and  ought  to  be 
dissolved. 

7.  — 0.  A pledge  by  the  representa- 
tives to  each  other  of  their  lives,  their 
fortunes,  and  their  sacred  honour. 

8.  — The  effect  of  this  declaration 
was  the  establishment  of  the  govern- 
ment of  the  United  States  jus  free  and 
independent,  and  thenceforth  the  people 
of  Great  Britain  have  been  held,  as 
the  rest  of  mankind,  enemies  in  war, 
in  peace  friends. 

Declaration  of  intentions,  is 
the  act  of  an  alien,  who  goes  before  a 
court  of  record,  and  in  a formal  man- 
ner declares  that  it  is  bona  fide,  his  in- 
tention to  become  a citizen  of  the 
United  States,  and  to  renounce  forever 


all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  so- 
vereignty, whereof  he  may  at  the.  time 
be  a citizen  or  subject.  Act  of  Con- 
gress of  April  14,  1802,  s.  1. 

2. — This  declaration  must  in  usual 
cases,  Ik;  made  at  least  three  years 
before  his  admission.  Id.  But  there 
are  numerous  exceptions  to  this  rule. 
See  Naturalization . 

Declaration  ok  trust,  is  the  act 
by  which  an  individual  acknowledges 
that  a property,  the  title  of  which  ho 
holds,  does  in  fact  belong  to  another, 
for  whose  use  he  holds  the;  same.  The 
instrument  in  which  the  acknowledg- 
ment is  made,  is  also  called  a declara- 
tion of  trust ; but  such  a declaration  is 
not  always  in  writing,  though  it  is 
highly  proper  it  should  be  so.  Will, 
on  Trust.  49,  note  (y);  Sudg.  on  Pow. 
200.  See  Marl.  Rep.  Declaration  au 
profit  d’un  tiers. 

Declaration  of  war,  is  an  act  of 
the  national  legislature,  in  which  a 
state  of  war  is  declared  to  exist  be- 
tween the  United  States  and  some  other 
nution. 

2.  — This  power  is  vested  in  Con- 
gress by  the  constitution,  art.  1,  s.  8. 
There  is  no  form  or  ceremony  neces- 
sary, except  the  passage  of  the  act. 
A manifesto  stating  the  causes  of  the 
war,  is  usually  published,  but  war 
exists  as  soon  as  the  act  takes  effect. 
It  was  formerly  usual  to  precede 
hostilities  by  a public  declaration  com- 
municated to  the  enemy,  and  to  send  a 
herald  to  demand  satisfaction.  Potter, 
Antiquities  of  Greece,  b.  3,  c.  7.  Dig. 
49,  15,  24.  But  that  is  not  the  prac- 
tice of  modern  times. 

3.  — In  some  countries,  as  England, 
the  fiower  of  declaring  war  is  vested 
in  the  king,  but  he  has  no  power  to 
raise  men  or  money  to  carry  it  on, 
which  renders  the  right  almost  nugatory. 

4.  — The  public  proclamation  of  the 
government  of  a state,  by  which  it  de- 
clares itself  to  be  at  war  with  a foreign 
power,  which  is  named,  and  which 
forbids  all  and  every  one  to  aid  or 
assist  the  common  enemy,  is  also  called 
a declaration  of  war. 


Declarations,  evidence,  arc  the 
statements  made  by  the  parties  to  a 
transaction,  in  relation  to  the  same. 

2.  — These  declarations  when  proved 
are  received  in  evidence  for  the 
purpose  of  illustrating  the  peculiar 
character  and  circumstances  of  the 
transaction.  Declarations  arc  admit- 
ted  to  bo  proved  in  a variety  of  cases. 

3.  — 1*  In  cases  of  rape,  the  fact  that 
the  woman  made  declarations  in  re- 
lation to  it,  soon  after  the  assault  took 
place,  is  evidence;  but  the  particulars 
of  what  she  said  cannot  l>c  heard. 
2 Stark.  N.  P.  C.  242;  S.  C.  3 E.  C. 
L.  R.  344.  But  it  is  to  be  observed 
that  these  declarations  can  be  used 
only  to  corroborate  her  testimony,  and 
cannot  bo  received  as  independent  evi- 
dence ; where,  therefore,  the  prose- 
cutrix died,  these  declarations  could 
not  bo  received.  9 C.  & P.  420 ; S. 
C.  38  Eng.  C.  L.  R.  173;  9 C.  & P. 
471  ; S.  C.  38  E.  C.  L.  It.  188. 

4.  — 2.  When  mom  than  one  person 
is  concerned  in  the  commission  of  a 
crime,  as  in  cases  of  riots,  conspiracies, 
and  the  like,  the  declarations  of  either 
of  the  parties,  made  while  acting  in 
the  common  design,  are  evidence 
against  the  whole ; but  the  declarations 
of  one  of  the  rioters  or  conspirators, 
made  after  the  accomplishment  of  their 
object,  and  when  they  no  longer  acted 
together,  urc  evidence  only  against  the 
party  making  them.  2 Stark.  Ev. 
235;  2 Russ,  on  C'r.  572;  Rose.  Cr. 
Ev.  321 ; 1 Brecse,  Rep.  2G9. 

5.  — In  civil  cases  the  declarations 
of  an  agent,  made  while  acting  for  his 
principal,  are  admitted  in  evidence  as 
explanatory  of  his  acts ; but  his  con- 
fessions after  he  has  ceased  to  act,  are 
not  evidence.  4 S.  & R.  321. 

6.  — 3.  To  prove  a pedigree,  the 
declarations  of  a deceased  member  of 
the  family  am  admissible.  Vide  Hear- 
say, and  the  cases  there  cited. 

7.  — 4.  The  dying  declarations  of  a 
man  who  has  received  a mortal  injury, 
as  to  the  fact  itself,  and  the  party  by 
whom  it  was  committed,  are  good  , 
evidence;  but  the  party  making  them 
must  be  under  a full  consciousness  of 


approaching  death.  The  declarations 
of  a lx>y  between  ten  and  eleven  years 
of  age,  made  under  a consciousness  of 
approaching  death,  were  received  in 
evidence  on  the  trial  of  a person  for 
killing  him,  as  being  declarations  in 
articulo  mortis.  9 C.  & P.  395 ; S. 
C.  38  E.  C.  L.  R.  168.  Evidence  of 
such  declarations  is  admissible  oidy 
w hen  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  the 
dying  declarations.  2 B.  & C.  605 ; 
S.  C.  9 E.  C.  L.  R.  196;  2 B.  & C. 
60S ; S.  C.  9 E.  C.  L.  R.  198 ; 1 John. 
Rep.  159;  15  John.  R.  286;  7 John. 
R.  95.  But  see  contra,  2 Car.  Law 
Repos.  102.  Vide  Death  bed  or  Dying 
declarations. 

DECLARATORY,  is  that  which 
explains  something,  without  containing 
any  new  provision  or  obligation,  us,  a 
declaratory  law. 

TO  DECLARE.  To  make  known 
or  publish.  By  the  constitution  of  the 
United  States,  Congress  have  power  to 
declare  war.  In  this  sense  the  word 
declare  signifies,  not  merely  to  make 
it  known  that  war  exists,  but  also  to 
make  war  and  to  carry  it  on.  4 Dali. 
37 ; 1 Story,  Const.  § 428 ; Rawle  on 
the  Const.  109.  In  pleading,  to  declare 
is  the  .act  of  filing  a declaration. 

DECOCTION,  mol.  jurisp.  The 
operation  of  boiling  certain  ingredients 
in  a fluid,  for  the  purpose  of  extracting 
the  parts  soluble  at  that  temperature. 
Decoction  also  means  the  product  of 
this  operation. 

2. — In  a case  in  which  the  indict- 
ment charged  the  prisoner  with  having 
administered  to  a woman  a decoction 
of  a cor  tain  shrub  called  savin,  it 
appeared  that  the  prisoner  had  ad- 
ministered an  infusion  (q.  v.),  and  not 
a decoction ; the  prisoner’s  counsel 
insisted  that  he  was  entitled  to  an  ac- 
quittal, on  the  ground  that  the  medicine 
was  misdescribed,  but  it  was  held  that 
infusion  and  decoction  are  ejusdem 
generis , and  that  the  variance  was 
immaterial.  3 Camp.  R.  74,  75. 

DECORUM.  Proper  behaviour; 
good  order. 
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2. — Decorum  is  requisite  in  public 
places,  in  order  to  permit  nil  persons 
to  enjoy  their  rights ; for  example,  de- 
corum is  indispensable  in  church,  to 
enable  those  assembled  to  worship.  If, 
therefore,  a person  were  to  disturb  the 
congregation,  it  would  l»e  lawful  to  put 
him  out.  The  same  might  be  done  in 
case  of  a funeral.  1 Mod.  108  ; 1 
Lev.  190;  2 Kebl.  124.  But  a re- 
quest to  desist  should  be  first  made, 
unless,  indeed,  when  the  necessity  of 
the  case  would  render  such  precaution 
impossible.  In  using  force  to  restore 
order  and  decorum,  care  must  be  taken 
to  use  no  more  than  is  necessary  ; for 
any  excess  will  render  the  party  using 
it  guilty  of  an  assault  and  battery. 
Vide  Battery. 

DECOY.  A pond  used  for  the 
breeding  and  maintenance  of  water- 
fowl.  1 1 Mod.  74,  130 ; S.  C.  3 Sulk. 
9;  Holt,  14;  11  East,  571. 

DECK  EE,  practice,  is  the  judgment 
or  sentence  of  a court  of  equity. 

2. — It  is  either  interlocutory  or  final. 
The  former  is  given  on  some  plen  or 
issue  arising  in  the  cause,  w hich  docs 
not  decide  the  main  question ; the 
latter  settles  the  matter  in  dispute,  and 
a final  decree  has  the  same  oflect  ns  a 
judgment  at  law'.  2 Madd.  Ch.  462  ; 

1 Chan.  Cns.  27  ; 2 Vern.  89 ; 4 Bro. 
P.  C.  287.  Vide  7 Vin.  Ab.  394;  7 
Com.  Dig.  445 ; 1 Supp.  to  Ves.  Jr. 
223. 

Decree,  legislation.  In  some  coun- 
tries, ns  in  France,  some  nets  of  the 
legislature,  or  by  the  sovereign,  which 
have  the  force  of  law',  are  called  de- 
crees ; as,  the  Berlin  and  Milan  de- 
crees. 

Decree  arbitral,  Scotch  law,  is 
a decree  made  by  arbitrators  chosen 
by  the  parties;  an  award.  1 Bell’s 
Com.  643. 

Decree  of  registration,  Scotch 
laic,  is  a proceeding  by  which  the 
creditor  has  immediate  execution ; it  is 
somew  hat  like  a warrant  of  attorney 
to  confer  judgment.  1 Bell's  Com. 
B.  1,  c.  1,  p.  4. 

DECRETALS,  cccles.  late.  The 
decretals  were  letters  written  by  the 


sovereign  pontiffs,  who  answered 
questions  propounded  to  them  by  the 
bishops,  and  even  by  private  indi- 
viduals on  points  of  discipline.  These 
letters  decided  those  points,  and  were 
called  decretals,  because  they  had  the 
force  of  law  or  decrees  in  the  church. 

I)EDI,  conveyancing.  I have  given. 
This  word  amounts  to  a warranty  in 
Inw,  when  it  is  in  a deed  ; for  ex- 
ample, if  in  a deed  it  be  said,  I have 
given,  Ac.  to  A B,  this  is  a warranty 
to  him  and  his  heirs.  Co.  Litt.  304. 
Vide  Concrssi. 

DEDICATION.  Solemn  appropri- 
ation. It  may  be  expressed  or  implied. 

2.  — An  express  dedication  of  pro- 
perty to  public  use  is  made  by  a direct 
appropriation  of  it  to  such  use,  and  it 
will  lx*  enforced.  2 Peters,  R.  566;  6 
Hill,  N.  Y.  Rep.  407. 

3.  — But  a dedication  of  property  to 
public  or  pious  uses  may  be  implied 
from  the  acts  of  the  owner.  A per- 
mission to  the  public  for  the  space  of 
eight  or  even  six  years,  to  use  a street 
without  bar  or  impediment,  is  evidence 
from  which  a dedication  to  the  public 
may  lie  inferred.  11  East,  R.  376; 
12  Wheat.  R.  585;  10  Pet.  662;  2 
Watts,  23;  1 Whart.  469;  3 Verm. 
279;  6 Verm.  365;  7 Ham.  (part  2,) 
135;  12  Wend.  172  ; 11  Ala.  R.  63, 
81  ; 1 Spencer,  86 ; 8 Miss.  R.  448 ; 
5 Watts  & S.  141  ; Wright,  150;  6 
Hill,  407;  24  Pick.  71;  6 Pet.  431, 
498  ; 9 Port.  527  ; 3 Bing.  447.  Sed 
vide  5 Taunt.  R.  125.  Vide  Street , 
and  the  following  authorities,  3 Kent, 
Com.  450;  5 Taunt.  125;  5 Barn. 
Aid.  451 ; 4 Bam.  & Aid.  447  ; Math. 
Pres.  333.  As  to  what  shall  amount 
to  a dedication  of  an  invention  to  public 
use,  sec  1 Gallis.  482 ; 1 Paine’s  C.  C. 
R.  345;  2 Pet.  R.  1 ; 7 Pet.  R.  292; 
4 Mason,  R.  108.  See  Destination. 

DEDIMUS,  practice.  The  name  of 
a writ  to  commission  private  persons 
to  do  some  act  in  the  place  of  a judge ; 
ns,  to  administer  an  oath  of  office  to  a 
justice  of  the  peace,  to  examine  witness- 
es, and  the  like.  4 Com.  Dig.  319  ; 3 
Com.  Dig.  859  ; Dane’s  Ab.  Index,  h. 
t.  Rey,  in  his  Institutions  Judiciaires, 


DED 


DEE 


421 


de  l’Anglcterre,  tom.  *2,  p.  214,  exposes 
the  absurdity  of  the  name  given  to  this 
writ ; he  says  it  is  applicable  to  every 
writ  which  emanates  from  the  same 
authority  ; dedirmts,  we  have  given. 

Dkdimts  potest  ate  m de  attohno 
facikxdo.  The  name  of  a writ  which 
was  formerly  issued  by  authority  of 
the  crown  in  England  to  authorise  an 
attorney  to  appear  for  a defendant. 

2. — By  statute  of  Westminster  2, 
(13  Edwr#  I.,)  c.  10,  all  persons  im- 
pleaded may  make  an  attorney  to  sue 
for  them  in  all  pleas  moved  by  or 
against  them,  in  the  superior  courts 
there  enumerated.  3 Mann.  & Gran. 
184,  note. 

DEED,  conveyancing , contracts , is 
a writing  or  instrument,  under  seal, 
containing  some  contract  or  agreement, 
and  which  has  been  delivered  by  the 
parties.  Co.  Litt.  171  ; 2 Bl.  Com. 
295  ; Shep.  Touch.  50.  This  applies 
to  all  instruments  in  writing,  under 
seal,  whether  they  relate  to  the  con- 
veyance of  lands,  or  to  any  other 
matter  ; a bond,  a single  bill,  an  agree- 
ment in  writing,  or  any  other  contract 
whatever,  when  reduced  to  writing, 
which  writing  is  sealed  and  delivered, 
is  ns  much  a deed  as  any  conveyance 
of  land.  2 Serg.  & Rawle,  504 ; 1 
Mood.  Cr.  Cas.  57 ; 6 Dana,  305  ; 1 
How.  (Miss.)  R.  154;  1 McMullan, 
373. 

2.  — Deed,  in  its  more  confined  sense, 
signifies  a writing,  by  which  lands, 
tenements,  and  hereditaments  are  con- 
veyed, which  writing  is  sealed  and  de- 
livered by  the  parties. 

3.  — The  formal  parts  of  a deed  lor 
the  conveyance  of  law  are,  1st.  The 
premises,  which  contains  all  that  pre- 
cedes the  habendum,  namely,  the  date, 
the  names  and  descriptions  of  the 
parties,  the  recitals,  the  consideration, 
the  receipt  of  the  same,  the  grant,  the 
full  description  of  the  thing  granted, 
and  the  exceptions,  if  any. 

4.  — 2d.  The  habendum , which  states 
what  estate  or  interest  is  granted  by 
the  deed  ; this  is  sometimes  done  in  the 
premise. 

3. — 3d.  The  tenendum.  This  was 


formerly  used  to  express  the  tenure  by 
which  the  estate  granted  was  to  bo 
held  ; but  now  that  all  freehold  tenures 
have  been  converted  into  socage,  the 
tenendum  is  of  no  use,  and  it  is  there- 
fore joined  to  the  habendum,  under 
the  formula  to  have  and  U t hold. 

6.  — 4th.  The  redendum  is  that 
part  of  the  deed  by  which  the  grantor 
reserves  something  to  himself,  out  of 
the  thing  granted,  as  a rent,  under  the 
following  formula,  Yielding amlpaying. 

7.  — 5th,  The  conditions  upon  which 
the  grant  is  made.  Vide  Conditions. 

8.  — Gth.  The  warranty,  is  that  part 
by  which  the  grantor  warrants  the 
title  to  the  grantee.  This  is  general 
when  the  warrant  is  against  all  persons, 
or  special,  when  it  is  only  against  the 
grantor  his  heirs  and  those  claiming 
under  him.  See  Warranty. 

9.  — 7th.  The  covenants,  if  any  ; 
these  arc  inserted  to  oblige  the  parties 
or  one  of  them  to  do  something  bene- 
ficinl  to,  or  to  abstain  from  something, 
which,  if  done,  might  be  prejudicial  to 
the  other. 

10.  — 8th,  The  conclusion  which 
mentions  the  execution,  and  the  date, 
either  expressly  or  by  reference  to  the 
beginning. 

11.  — The  circumstances  necessarily 
attendant  upon  a valid  deed,  arc  the 
following;  1.  It  must  be  written  or 
printed  on  parchment  or  paper.  Litt. 
229,  a;  2 Bl.  Com.  297.— 2.  There 
must  be  sufficient  parties. — 3.  A proper 
subject-matter,  which  is  the  object  of 
the  grant. — 1.  A sufficient  considera- 
tion.— 5.  An  agreement  properly  set 
forth. — 6.  It  must  be  read,  if  desired. 
— 7.  It  must  be  signed  and  sealed. — 8. 
It  must  be  delivered, — 9.  And  attested 
by  witnesses. — 10.  It  should  be  pre- 
j)crly  acknowledged  before  a compe- 
tent officer. — 1 1 . It  ought  to  be  recorded. 

12.  — A deed  may  be  avoided,  1.  By 
alterations  made  in  it  subsequent  to  its 
execution,  when  made  by  the  party 
himself,  whether  they  be  material  or 
immaterial,  and  by  any  material  altera- 
tion, made  even  by  a stranger.  Vide 
Erasure ; Interlineation.  2.  By  the 
disagreement  of  those  parties  whose 
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concurrence  is  necessary  ; for  instance, 
in  the  case  of  a married  woman  by  the 
disagreement  of  her  husband.  3.  By 
the  judgment  of  a competent  tribunal. 

Id. — According  to  Sir  William 
Black  stone,  2 Com.  313,  deeds  may 
be  considered  ns  (1),  conveyances  at 
common  law,  original  and  derivative. 
1st.  Thu  original  are,  1,  Feoffment ; 
2,  (Jill;  3,  Grant;  4,  Lease;  5,  Ex- 
change ; and  6,  Partition. — 2dly.  De- 
rivative, which  are,  7,  Release ; 8 
Confirmation;  I),  Surrender;  10,  As- 
signment; 11,  Defeasance.  (2),  Con- 
veyances which  derive  their  force  by 
virtue  of  the  statute  of  uses ; namely, 

12,  covenant  to  stand  seised  to  uses; 

13,  Bargain  and  sale  of  lands;  14, 
Least;  und  release  ; 15,  Deed  to  lead 
ami  declare  uses;  1C,  Deed  of  revoca- 
tion of  uses. 

14.  — The  deed  of  bargain  and  sale, 
is  the  most  usual  in  the  United  States. 
Vide  Bargain  and  Sale.  Chancellor 
Kent  is  of  opinion  that  a deed  would 
be  perfectly  competent  in  any  part  of 
the  United  States,  to  convey  the  fee,  if 
it  was  to  the  following  effect;  “I,  A. 
B,  in  consideration  of  one  dollar  to  me 
paid,  by  C D,  do  bargain  and  sell,  (or 
in  some  of  the  states,  grant)  to  C D, 
and  his  heirs,  (in  New  York,  Virginia, 
and  some  other  states,  the  words,  and 
his  heirs  may  be  omitted,)  the  lot  of 
land  (describing  it,)  witness  my  hand 
and  seal,”  &c.  4 Kent,  Com.  452. 
Vide  generally,  Vin.  Abr.  Fait ; Com. 
Dig.  Fait;  Shep.  Touch. ch.  4;  Dane’s 
Ab.  Index,  h.  t ; 4 Cruise’s  Dig. 
passim. 

15.  — Title  deeds  arc  considered  ns 
part  of  the  inheritance,  and  pass  to  the 
heir  ns  real  estate.  A tenant  in  tail  is, 
therefore,  entitled  to  them,  and  chan- 
cery will  enable  him  to  get  possession 
of  them.  1 Bro.  R.  206 ; 1 Ves.  jr. 
227  ; 11  Ves.  277  ; 15  Ves.  173.  See 
Ilill.  Ab.  c.  25;  1 Bibb,  R.  333;  3 
Mass.  487  ; 5 Mass.  472. 

DEED  POLL,  contracts.  A deed 
made  by  one  party  only  is  not  indented, 
but  polled  or  shaved  quite  even,  and  is, 
for  this  reason,  called  a deed-poll  or 
single  deed.  Co.  Litt.  299,  a. 


2.  — A deed  poll  is  not,  strictly 
speaking,  an  agreement  between  two 
persons ; but  a declaration  of  some  one 
particular  person,  respecting  an  agree- 
ment mude  by  him  with  some  other 
I>crson.  For  example,  a feoffment 
from  A to  B by  deed  poll,  is  not  an 
agreement  between  A and  B,  but 
rather  a declaration  by  A uddressed  to 
all  mankind,  informing  them  that  he 
thereby  gives  and  enfeoffs  B of  certain 
land  therein  described. 

3.  — It  was  formerly  called  chartadc 
una  parte , and  usually  began  with 
these  words.  Sciont  prusentes  ct 
futuri  quod  ego  A &c. ; and  now 
begins,  “ Know  all  men  by  these 
presents,  that  I,  A B,  have  given, 
granted,  and  enfcofled,  and  by  these 
presents  do  give,  grant  and  enfeoff,” 
&c.  Cruise  Real  Prop.  tit.  32,  c.  1,  s. 
23. 

DEFALCATION,  practice , con- 
tracts. Is  the  reduction  of  the  claim 
of  one  of  the  contracting  parties  against 
the  other,  by  deducting  from  it  a 
smaller  claim  due  from  the  former  to 
the  latter. 

2.  — The  law  operates  this  reduction, 
in  certain  cases  for,  if  the  parties  die 
or  are  insolvent,  the  balance  between 
them  is  the  only  claim;  but  if  they  are 
solvent  and  alive,  the  defendant  may 
or  may  not  defalcate  at  his  choice. 
Sec  Set  of)'.  For  the  etymology  of  this 
word,  see  Bracken.  Law  Misc.  186  ; 1 
Rawle’s  R.  291  ; 3 Binn.  R.  135. 

3.  — Defalcation  also  signifies  the 
act  of  a defaulter.  The  bankrupt  act 
of  19  August  1841  (now  repealed), 
declares  that  a person  who  owes  debts 
which  have  been  created  in  consequence 
of  a defalcation  ns  a public  officer,  or 
as  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other 
fiduciary  capacity,  shall  not  have  the 
Ixwfit  of  that  law. 

DEFAMATION,  tort , is  the  speak- 
ing slanderous  words  of  a person  so 
as,  dc  bonis  Jama  aliquid  detrahere , to 
hurt  his  good  fame,  V.  Slander. 

2. — In  the  United  States,  the  remedy 
for  defamation  is  by  an  action  of 
slander  where  the  words  are  slanderous. 
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3. — In  England,  besides  the  remedy 
by  action,  proceedings  may  be  institute 
cd  in  the  ecclesiastical  court  for  redress 
of  the  injury.  The  punishment  for 
defamation,  in  this  court,  is  payment 
of  costs  und  penance  enjoined  at  the 
discretion  of  the  judge.  When  the 
slander  has  been  privately  uttered,  the 
penance  may  be  ordered  to  bo  per- 
formed in  a private  place ; when  pub- 
licly uttered,  the  sentence  must  be  t 
public,  ns  in  the  church  of  the  parish 
of  the  defamed  party,  in  time  of  divine  I 
service;  and  the  defamermny  berequir-  j 
ed  publicly  to  pronounce  that  by  such  ( 
words,  naming  them,  as  set  forth  in 
the  sentence,  he  had  defamed  the  plain- 
tiff, and,  therefore,  that  he  begs  pardon, 
first,  of  God,  and  then  of  the  party 
defamed,  for  uttering  such  words. 
Clerk’s  Assist.  225 ; 3 Burn’s  Eccl. 
Law,  Defamation,  pi.  14;  2 Chit.  Pr. 
471  ; Cooke  on  Del". 

DEFAULT,  is  the  neglect  to  per- 
form a legal  obligation  or  duty ; but  in 
technical  language  by  default  is  under- 
stood the  non-appearance  of  the  de- 
fendant within  the  time  prescribed  by 
law,  to  defend  himself;  it  also  signifies 
the  non-appearance  of  the  plaintilF  to 
prosecute  his  claim. 

2. — When  the  plaintiff  makes  de- 
fault, he  may  be  non-suited,  and  when 
the  defendant  makes  default,  judgment 
by  default  is  rendered  against  him. 
Com.  Dig.  Pleader,  E 42;  lb.  B 11. 
Vide  article  Judgment  by  Default,  and 
7 Vin.  Ab.  420;  Doct.  PI.  206; 
Grab.  Pr.  031.  See  as  to  what  will 
excuse  or  save  a default,  Co.  Litt. 
259  b. 

Default,  contracts , torts.  By  the 
4th  section  of  the  English  statute  of 
Frauds,  29  Car.  2,  C.  3,  it  is  enacted 
that  “ no  action  shall  bo  brought  to 
charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default , 
or  miscarriage  of  another  person,  unless 
the  agreement,”  &c.,  “ shall  be  in  writ- 
ing,” &c.  By  default  under  this  statute 
is  understood  the  non-performance  of 
duty  though  the  same  1x5  not  founded 
on  a contract.  2 B.  & A.  516. 

DEFAULTER,  com.  law,  one  who  I 


is  deficient  in  his  accounts,  or  fuils  in 
making  his  accounts  correct. 

DEFEASANCE,  contracts , convey- 
ancing, is  un  instrument  which  defeats 
the  force  or  operation  of  some  other 
deed  or  estate.  That,  which  in  the 
same  deed  is  called  a condition,  in 
another  de  ed  is  a defeasance. 

2.  — Every  defeasance  must  contain 
proper  words,  as  that  the  thing  shall 
be  void.  2 fSalk.  575;  Willes,  108; 
and  vide  Carth.  64.  A defeasance 
must  l»e  made  in  eolem  modo , and  by 
matter  as  high  as  the  thing  to  lx;  de- 
feated ; so  that  if  one  l>c  by  deed,  the 
other  must  also  be  by  deed.  Touchs. 
397. 

3.  — It  is  a general  rule,  that  the  de- 
feasance shall  l>e  a part  of  the  same 
transaction  with  the  conveyance;  though 
the  defeasance  may  be  dated  ailcr  the 
deed.  12  Mass.  R.  456;  13  Pick.  R. 
413;  1 N.  II.  Rep.  41;  but  sec  4 
Yerg.  57,  contra.  Vide  Vin.  Ab.  h.  t.; 
Com.  Dig.  h.  t. ; lb.  Pleader,  2 W.  35, 
2 W 37  ; Lilly’s  Reg.  h.  t. ; Nels.  Ab. 
h.  t.;  2 Saund.  47  n,  note  (1);  Cruise, 
Dig.  tit.  32,  c.  7,  s.  25;  18  John.  R. 
45 ; 9 Wend.  R.  538  ; 2 Mass.  R.  493. 

DEFEASIBLE.  What  may  be  un- 
done or  annulled. 

DEFECT.  The  want  of  something 
required  by  law. 

2.  — It  is  a general  rule  that  plead- 
ings shall  have  these  two  requisites;  1, 
a matter  sufficient  in  law ; 2,  that  it  bo 
deduced  and  expressed  according  to  the 
forms  of  law.  The  want  of  either  of 
these  is  a defect. 

3.  — Defects  in  matters  of  substance 
cannot  be  cured,  because  it  docs  not 
appear  that  the  plaintiff  is  entitled  to 
recover;  but  when  the  defects  arc  in 
matter  of  form  they  are  cured  by  a 

I verdict  in  favour  of  the  party  who  com- 
mitted them.  2 Wash.  1 ; 1 lien.  & 
Munf.  163;  16  Pick.  128;  16  Pick. 
541;  1 Day,  315;  4 Conn.  190;  5 
Conn.  416;  6 Conn.  176;  12  Conn. 
455 ; 1 P.  C.  C.  R.  76 ; 2 Green,  133; 
4 Blackf.  107;  2 M‘Ix:an,  35;  Bac. 
Ab.  Verdict,  X. 

DEFENCE,  torts , is  a forcible  re- 
sistance of  an  attack  by  force. 
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2.  — A man  is  justified  in  defending 
his  person,  that  of  his  wife,  children, 
and  servants,  and  tor  this  purpose  he 
ntay  use  ns  much  three  as  may  be  ne- 
cessary, even  to  killing  the  assailant, 
remembering  that  the  means  used  must 
always  be  proportioned  to  the  occasion, 
and  an  excess  becomes,  itself,  an  injury. 

3.  — A man  may  also  repel  Ibrcc  by- 
force  in  defence  of  his  personal  pro- 
perty, anil  even  justify  homicide  against 
one  who  manifestly  intends  or  en- 
deavours by  violence  or  surprise  to  com- 
mit a known  felony,  ns  robbery. 

4.  — With  respect  to  the  defence  or 
protection  or  the  possession  of  real  pro- 
perty, although  it  is  justifiable  even  to 
kill  a person  in  the  act  of  attempting 
to  commit  a forcible  felony,  as  burglary 
or  arson,  yet  this  justification  can 
only  take  place  when  the  party  in  pos- 
session is  wholly  without  fault.  1 
Hale,  440,  444;'  1 East,  P.  C.  259, 
277.  When  a forcible  attack  is  made 
upon  the  dwelling-house  of  another, 
without  any  felonious  intent  but  barely 
to  commit  a trespass,  it  is  in  general 
lawful  to  oppose  Ibrcc  by  force,  when 
the  former  was  clearly  illegal.  7 King. 
305;  S.  C.  20  Eng.  C.  L.  Rep.  130. 
Vide,  generally,  Mam.  N.  P.  130, 151  ; 

1 Chit.  Pr.  589-016;  Grot.  lib.  2,  c. 

1 ; Rutherf.  Inst.  B.  1,  c.  16. 

Defence,  pleading,  pruetice,  is  do- 
fined  to  be  the  denial  of  the  truth  or 
validity  of  the  compluint,  and  does  not 
signify  a justification.  It  is  a general 
assertion  that  the  plaintiff  has  no 
ground  of  action,  which  assertion  is 
afterwards  extended  and  maintained  in 
the  plea.  3 HI.  Com.  290 ; Co.  Litt. 
127;  it  is  similar  to  the  contestatio  litis 
of  the  civilians. 

2. — Defence  is  of  two  descriptions, 
first,  half  defence,  which  is  as  follows, 

“ venit  ct  dcfetulit  vim  cl  injuriam, 
cl  dicit,"  &c.  or  secondly,  full  defence, 
“venit  ct  dcfetulit  vim  cl  injuriam, 
quando,"  & c.  ( meaning “ quando el ubi 
curia  consideravit ,”  or  when  and  where 
it  shall  behove  him,)  “ct  rlamna  cl  quic- 
quitl  quod  ipse  dcfctulerc  debel  ct  (licit," 
&c.  Co.  Litt.  127,  b;  Bic.  Abr.  Pleas, 
D;  Willis, 41. 


3.  — In  strictness  the  words  qtiaiu/o, 
&c.  ought  not  to  be  added  when  only 
half  deicnce  is  to  be  made,  and  after 
the  words  “ venit  ct  dcfendil  vim  cl  in- 
juriam," the  subject-matter  of  the  plea 
should  immediately  be  staled.  Gilb. 
C.  P.  188;  8 T.  R.  032  ; 3 li.  A P.  9, 
n.  a. 

4. — It  has,  however,  now  become  the 
practice  in  all  cases,  whether  half  or 
full  defence  lie  intended,  to  state  it  as 
follows:  “And  the  said  C I),  by  M N 
bis  attorney,  comes  and  defends  the 
wrong,  (or  in  trespass,  force)  and  in- 
jury, when  &c.  and  says,”  which  will 
be  considered  only  ns  half  defence  in 
cases  where  such  defence  should  lie 
made,  and  as  full  deicnce  where  the 
latter  is  necessary.  8 T.  R.  033 ; 
Willis,  41;  3 B.  & P.  9;  2 Saund. 
209,  c. 

5.  — If  full  defence  were  made  ex- 
pressly by  the  words  “ when  and  where 
it  shall  behoove  him, "and  “the  damages 
and  whatever  else  he  ought  to  defend,” 
the  defendant  would  be  precluded  from 
pleading  to  the  jurisdiction  or  in  abate- 
ment, tor  by  defending  when  and  where 
it  shall  behoove  him,  the  defendant 
acknowledges  the  jurisdiction  of  the 
court,  and  by  defending  the  damages 
lie  waives  all  exception  to  the  person  of 
the  plaintiff.  2 Saund.  209,  c.;  3 Bl. 
Com.  297  ; Co.  Litt.  127,  b;  Bac.  Abr. 
Picas,  D. 

6.  — Want  of  defence  being  only  mat- 
ter of  form,  the  omission  is  aided  by 
general  demurrer.  3 Sulk.  271.  See 

. further  7 Vin.  Abr.  497;  1 Chit.  PI. 
410;  Com.  Dig.  Abatement,  I 16; 
Gould  on  PI.  c.  2,  s.  0-15 ; Stcph.  PI. 
430. 

1- — In  another  sense,  defence  signi- 
fies a justification;  as,  the  defendant 
has  made  a successful  defence  to  the 
charge  laid  in  the  indictment. 

8. — The  act  of  Congress  of  April 
30,  1790,  1 Story,  L.  U.  S.  89,  acting 
upon  the  principles  adopted  in  perhaps 
all  the  states,  enacts  § 28,  that  every 
person  accused  and  indicted  of  the 
crime  of  treason,  or  other  capital  of- 
fence shall  “be  allowed  and  admitted 
to  make  his  full  deicnce  by  counsel 
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learned  in  the  law  ; and  the  court  be- 
fore whom  such  person  shall  be  tried, 
or  some  judge  thereof,  shall,  and  they 
arc  hereby  authorized  and  required, 
immediately  upon  his  request,  to  assign 
to  such  person  such  counsel,  not  ex- 
ceeding two,  as  such  person  shall  de- 
sire, to  whom  such  counsel  shall  have 
free  access,  at  all  seasonable  hours; 
and  every  such  person  or  persons,  ac- 
cused or  indicted  of  the  crimes  afore- 
said, shall  be  allowed  and  admitted  in 
his  said  defence,  to  make  any  proof 
that  he  or  they  can  produce,  by  lawful 
witness  or  witnesses,  and  shall  have 
the  like  process  of  the  court  where  he 
or  they  shall  be  tried,  to  compel  his  or 
their  witnesses  to  appear  at  his  or  their 
trial,  as  is  usually  granted  to  compel 
witnesses  to  appear  on  the  prosecution 
against  them.” 

9. — Defences  in  equity  may  be  class- 
ed in  two  divisions,  namely,  into  dila- 
tory defences , (q.  v.)  and  into  those 
which  are  peremptory.  Matters  of 
peremptory  or  permanent  defences  may 
be  also  divided  into  two  sorts,  first, 
those  where  the  plaintiff  never  had 
any  right  to  institute  the  suit ; lor  ex- 
ample, 1,  that  the  plaintiff  had  not  a 
superior  right  to  the  defendant ; 2,  that 
the  defendant  has  no  interest ; 3,  that 
there  is  no  privity  between  the  plaintiff 
and  defendant  or  any  right  to  sustain 
the  suit.  Secondly,  those  that  insist 
that  the  original  right,  if  any,  is  extin- 
guished or  determined;  as,  1,  when  the 
right  is  determined  by  the  act  of  the 
parties;  or,  2,  when  it  is  determined  by 
operation  of  law.  1 Montag.  Eq.  PI. 
89.  See  Dilatory  Defence  ; Merits. 

TO  DEFEND.  To  forbid.  This 
word  is  used  in  some  old  English  sta- 
tutes in  the  sense  it  has  in  French, 
namely,  to  forbid.  5 Ric.  2,  c.  7. 
Lord  Coke  uses  the  word  in  this  sense ; 
“ it  is  defended  by  law  to  distrain  on 
the  highway.”  Co.  Litt.  160  b,  161  a. 

2.  — In  pleading,  to  defend  is  to 
deny,  and  the  effect  of  the  word  “ de- 
fends” is,  that  the  defendant  denies 
the  right  of  the  plaintiff,  or  the  force 
and  wrong  charged.  Steph.  PI.  432. 

3.  — In  contracts,  to  defend  is  to  gua- 
Vol.  i. — 54 


ranty ; to  agree  to  indemnify.  In  most 
conveyances  of  land  the  grantor  cove- 
nants to  warrant  and  defend.  It  is  his 
duty,  then,  to  prevent  all  persons 
against  whom  he  defends  from  doing 
any  act  which  would  evict  him ; when 
there  is  a mortgage  upon  the  land,  and 
the  mortgagee  demands  possession  or 
payment  of  the  covenantee,  and  threat- 
ens suit,  this  is  a breach  of  the  cove- 
nant to  defend,  and  Ibr  quiet  enjoy- 
ment. 17  Mass.  R.  586. 

DEFENDANT,  a party  who  is  sued 
in  a personal  action.  Vide  Deinand - 
ant;  Parties  to  Actions ; Pursuer; 
and  Com.  Dig.  Abatement,  F ; Action 
upon  the  case  upon  assumpsit,  E b. 

Dkfknd.vnt  in  krkok.  A party 
against  whom  a writ  of  error  is  sued 
out. 

DEFENDER,  canon  law.  The 
name  by  which  the  defendant  or  re- 
spondent is  known  in  the  ecclesiastical 
courts. 

DEFENSIVE  ALLEGATION.— 
The  defence  or  mode  of  propounding  a 
defence  in  the  spiritual  courts  is  so 
called. 

DEFICIT.  This  Latin  term  signi- 
fies that  something  is  wanting.  It  is 
used  to  express  the  deficiency  which  is 
discovered  in  the  accounts  of  an  ac- 
countant, or  in  the  money  which  he 
has  received. 

DEFINITE  NUMBER.  An  ascer- 
tained number;  the  term  is  usually 
applied  in  opposition  to  an  indefinite 
number. 

2. — When  there  is  a definite  number 
of  corporators,  in  order  to  do  a lawful 
act,  a majority  of  the  whole  must  be 
present,  but  it  is  not  necessary  they 
should  be  unanimous;  a majority  of 
those  present  can,  in  general,  perform 
the  act.  But  when  the  corporators 
consist  of  an  indefinite  number,  any 
number,  consisting  of  a majority  of 
those  present,  may  do  the  act.  7 Cow- 
cn,  R.  402 ; 9 B.  & Cr.  648,  851 ; 7 
S.  & R.  517  ; Ang.  & Am.  on  Corp. 
281. 

DEFINITION  is  an  enumeration  of 
the  principal  ideas  of  which  a com- 
pound idea  is  formed,  to  ascertain  and 
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explain  its  nature  and  character;  or  it 
is  that  which  denotes  and  points  out 
the  substance  of  a thing  to  us.  Ay - 
litre's  Pand.  60. 

2.  — A definition  ought  to  contain 
every  idea  which  belongs  to  the  thing 
defined,  and  exclude  all  others. 

3.  — A definition  should  he,  1st,  uni- 
vrrsol , that  is,  which  will  apply  equally 
to  all  individuals  of  the  same  kind; 
2dly,  proper , that  is,  which  will  not 
apply  to  any  other  individual  of  any 
other  kind;  3dly,  clear,  that  is,  without 
any  equivocal,  vague,  or  unknown 
word ; 4thly,  short , that  is,  which  will 
not  contain  any  useless  word,  or  one 
foreign  to  the  idea  intended  to  be  de- 
fined. 

4.  — Definitions  arc  always  danger- 
ous, because  it  is  always  difficult  to 
prevent  their  being  inaccurate,  or  their 
becoming  so;  omnis  dejin it io  in  jure 
civili  prriculosa  cst , parum  cst  mini,  ut 
non  subverti  possit. 

5.  — All  ideas  arc  not  susceptible  of 
definitions,  and  many  words  cannot  be 
defined.  This  inability  is  frequently 
supplied,  in  a considerable  degree,  by 
giving  descriptions,  (q.  v.) 

DEFINITIVE,  is  that  which  termi- 
nates a suit ; a definitive  sentence  or 
judgment  is  put  in  opposition  to  an  in- 
intcrlocutorv  judgment ; final,  (q.  v.) 

DEFLORATION.  The  act  by 
which  an  unmarried  girl  is  deprived  of 
her  virginity. 

2. — When  this  is  done  unlawfully, 
and  against  her  will,  it  bears  the  name 
of  rape,  (q.  v.,)  when  she  consents,  it 
is  fornication,  (q.  v.) 

DEFORCIANT,  is  one  who  wrong- 
fully keeps  the  owner  of  lands  and 
tenements  out  of  the  possession  of 
them.  2 131.  Com.  350. 

DEFORCIARE.  To  withhold  lands 
or  tenements  from  the  right  owner. 
This  is  a word  of  art  which  cannot  be 
supplied  by  any  other  word.  Co.  Litt. 
331  b;  3 Tho.  Co.  Litt.  3;  Bract,  lib. 
4,  238;  Flcta,  lib.  5,  c.  11. 

DEFORCEMENT,  tort , in  its  most 
extensive  sense,  signifies  the  holding  of 
any  lands  or  tenements  to  which  ano- 
ther person  has  a right.  Co.  Litt.  277  ; 


so  that  this  includes,  ns  well,  an  abate- 
ment, nn  intrusion,  a disseisin,  or  a 
discontinuance,  as  any  other  species  of 
wrong  whatsoever,  by  which  the  owner 
of  the  freehold  is  kept  out  of  jkjsscs- 
sossion.  But,  ns  contradistinguished 
from  the  former,  it  is  only  such  a de- 
tainer of  the  freehold,  from  him  who 
has  the  right  of  property,  as  falls 
within  none  of  the  injuries  alxive-men- 
tioned.  3 Bl.  Com.  173;  Arclib.  Civ. 
PI.  13;  Dane’s  Ab.  Index,  h.  t. 

Dkfokckmknt,  in  the  laic  of  Scot- 
kind,  is  the  opposition  given,  or  resist- 
ance made,  to  messengers  or  other  offi- 
cers, while  they  are  employed  in  exe- 
cuting the  law. 

2. — This  crime  is  punished  by  con- 
fiscation of  movables,  the  one  half  to 
the  king,  and  the  other  to  the  creditor 
at  whose  suit  tho  diligence  is  used. 
Ersk.  Pr.  L.  Scot.  4,  4,  16. 

DEFUNCT,  a term  used  for  one 
that  is  deceased  or  dead.  In  some  acts 
of  assembly  in  Pennsylvania,  such  de- 
ceased person  is  called  a decedent, 
(q.  V.) 

DEGRADATION,  punishnent,  in 
the  ecclesiastical  law,  is  a censure  by 
which  a clergyman  is  deprived  of  his 
holy  orders,  which  he  had  ns  a priest 
or  deacon. 

TO  DEGRADE,  DEGRADING. 
To  sink  or  lower  a person  in  the  esti- 
mation of  the  public. 

2. — As  a man’s  character  is  of  great 
imjiortancc  to  him,  and  it  is  his  interest 
to  retain  the  good  opinion  of  all  man- 
kind, when  he  is  a witness,  he  cannot 
be  compelled  to  disclose  any  matter 
which  would  tend  to  disgrace  or  de- 
grade him.  13  How.  St.  Tr.  17,  334  ; 
16  How.  St.  Tr.  161.  A question 
having  that  tendency,  however,  may 
be  asked,  and,  in  such  case,  when  the 
witness  chooses  to  answer  it,  the  an- 
swer is  conclusive.  1 Phil.  Ev.  260  ; 
R.  & M.  383. 

DEGREE,  descents.  Tin’s  word  is 
derived  from  the  French  degre,  which 
is  itself  taken  from  the  Latin  gradus , 
and  signifies,  literally,  a step  in  a 
stair-way,  or  the  round  of  a ladder. 

2. — Figuratively  applied,  and  as  it 
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is  understood  in  law,  it  is  the  distance  j 
between  those  who  arc  allied  by  blood ; 
it  means  the  relations  descending  from 
n common  ancestor,  from  generation  to 
generation,  as  by  so  many  steps. 
Each  generation  lengthens  the  line  ot  [ 
descent  one  degree,  lor  the  degrees  arc 
only  the  generations  marked  in  a line  | 
by  "small  circles  or  squares,  in  which 
the  names  of  the  persons  forming  it  arc 
written.  Vide  Consanguinity;  Line; 
and  also  Ayliflb’s  Parergon,  209 ; 
Toull.  Dr.  Civ.  Fran.  liv.  3,  t.  1,  c.  3, 
n.  158 ; Aso  6t  Man.  Inst.  B.  2,  t.  4, 
c.  3,  $ 1. 

Dkokbb,  measures.  In  angular 
measures,  a degree  is  equal  to  sixty 
minutes,  or  the  thirtieth  purt  of  a sine. 
Vide  Measure. 

Drokku,  pttrsons.  By  decree,  is 
understood  the  state  or  condition  of  a 
person.  The  ancient  English  statute  j 
of  additions,  for  example,  requires  that 
in  process,  for  the  better  description  of 
a defendant,  his  state,  degree,  or  mys- 
tery, shall  be  mentioned. 

DEHORS.  Out  of;  without.  By 
this  word  is  understood  something  out 
of  the  record,  agreement,  will,  or 
other  thing  spoken  of ; something  fo- 
reign to  the  matter  in  question. 

DEL  CREDERE,  contracts.  A del 
credere  commission  is  one  under  which 
the  agent,  in  consideration  of  an  addi- 
tional premium,  engages  to  insure  to 
his  principal,  not  only  the  solvency  of 
the  debtor,  but  the  punctual  discharge 
of  the  debt ; and  he  is  liable,  in  the 
first  instance,  without  any  demand 
from  the  debtor.  0 Bro.  I’-  C.  287 ; 
Beawes,  429;  1 T.  llep.  112;  Raley- 
on  Agency,  39. 

‘2. — If  the  agent  receive  the  amount 
of  sales,  and  remit  the  amount  to  the 
principal  by  a bill  of  exchange,  he  is 
not  liable  if  it  should  be  protested.  2 
W.  C.  C.  R.  378.  See,  also,  Com. 
Dig.  Merchant,  B;  4 M.  & S.  574. 

DEL  API  DATION,  property , iseither 
the  letting  a building  go  to  ruin,  or  the 
ruin  and  damage  which  accrues  to  the 
building  in  consequence  of  such  ne- 
glect. Harr.  Dig.  Ecclesiastical  Law, 
VI. ; Ayl.  Par.  217. 


DELAWARE.  The  name  of  one 
of  the  original  states  of  the  United 
States  of  America.  For  a considera- 
ble time  prior  to  the  revolution  the 
counties  of  this  state  were  connected 
with  Pennsylvania,  under  the.  name  of 
territories  annexed  to  the  latter.  In 
1703,  a separation  between  them  look 
place,  and  from  that  |>criod  down  to  the 
revolution,  the  territories  were  govern- 
ed by  u separate  legislature  of  their 
own,  pursuant  to  the  liberty  reserv- 
cd  to  them  by  a clause  of  tln  ir  ori- 
ginal charter.  1 Story,  Constitution, 

\ 127. 

2.  — The  constitution  of  this  state 
was  amended  and  adopted  December 
2,  1831.  The  powers  of  the  govern- 
ment are  divided  into  three  branches, 
the  legislative,  the  executive,  and  the 
judicial. 

3.  — 1st.  The  legislative  power  of  the 
| state  is  vested  in  a general  assembly, 

which  consists  of  a senate  and  house  of 
representatives. 

4.  — 1.  The  senate  is  composed  of 
three  senators  from  each  county,  the 
number  may  be  increased  by  the  gen- 
eral assembly,  two-thirds  of  each 
branch  concurring,  but  the  number  of 
senators  shall  never  be  greater  than 
one-half,  nor  less  than  two-thirds  of 
the  number  of  representatives,  Art.  2, 
s.  3.  The  senators  arc  chosen  for  four 
years  by  the  citizens  residing  in  the 
several  counties. 

5.  — 2.  The  house  of  representatives 
is  composed  of  seven  members  from 
each  county,  but  the  general  assembly, 
two-thirds  of  each  branch  concurring, 
may  increase  the  number.  The  repre- 
sentatives arc  chosen  for  two  years  by 
the  citizens  residing  in  the  several 
counties.  Art.  2,  s.  2. 

0. — 2d.  The  supreme  executive  pow. 

I er  of  the  state  is  vested  in  a governor, 
who  is  chosen  by  the  citizens  of  the 
state.  He  holds  his  office  during  four 
years  from  the  third  Tuesday  in  Janu- 
ary next  ensuing  his  election  ; anil  is 
not  eligible  a second  time  to  t/r-  said 
office.  Art.  3.  Upon  the  happening  of 
I a vacancy,  the  speaker  of  the  s nato 
| exercises’ the  office,  until  a governor 
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elected  by  the  people  shall  he  duly 
qualified.  Art.  3,  s.  14. 

7. — 3d.  The  judicial  power  is  vest* 
ed  in  a court  of  errors  and  appals,  n 
superior  court,  a court  of  chancery,  an 
orphan’s  court,  a court  of  oyer  and  ter- 
miner, a court  of  general  sessions  of 
the  peace.*  and  gaol  delivery,  a regis- 
ter’s court,  justices  of  the  |>eace,  and 
such  other  courts  as  the  general  assem- 
bly, with  the  concurrence  of  two-thirds 
of  nil  the  members  of  both  houses, 
shall  from  time  to  time  establish.  Art. 
6. 

DELAY,  civil  law , is  the  time  al- 
lowed  cither  by  law  or  by  agreement  of  | 
the  parties  to  do  something. 

2.  — The  law  allows  a delay,  for  n | 
party  who  has  been  summoned  to  ap- 
l>car,  to  make  defence,  to  appeal ; it  i 
admits  of  a delay  during  which  an  ac- 
tion may  be  brought,  certain  rights  ex-  ' 
crciscd,  and  the  like. 

3.  — By  the  agreement  of  the  parties 
there  may  be  a delay  in  the  payment 
of  a debt,  the  fulfdment  of  a contract, 
&c.  Vide  Code,  3,  11,4;  Nov.  09,  c. 

2 ; Mori.  Rdp.  h.  t. 

DELECTUS  PERSON/E.  This 
phrase,  which  literally  signifies  the 
choice  of  a person,  is  applied  to  show 
that  partners  have  the  right  to  select 
their  copartners;  and  that  no  set  of 
partners  can  take  another  person  into 
the  partnership,  without  the  consent  of 
each  of  the  partners.  Story  on  Partn. 

0. 

DELEGATE.  A person  elected  by 
the  people  of  a territory  of  the  United 
States  to  Congress,  who  has  a scat  in 
Congress,  and  a right  of  debuting,  but 
not  of  voting.  Ordinance  of  July  13, 
1787,  3 Story’s  L.  U.  S.  2076. 

2. — The  delegates  from  the  territo-  | 
rics  of  the  United  Stntcs  are  entitled  to  I 
send  and  receive  letters,  free  of  post- 
age, on  the  same  terms  and  conditions 
as  members  of  the  senate  and  house  of 
representatives  of  the  United  States ; 
and  also  to  the  same  compensation  as 
is  allowed  to  members  of  the  senate  and 
house  of  representatives.  Act  of  Feb- 
ruary, 18,  1802,  2 Story,  L.  U.  S. 
828. 


3.  — A delegate  is  also  a person 
elected  to  some  deliberative  assembly, 
usually  one  for  the  nomination  of  offi- 
cers. 

4.  — In  contracts  a delegate  is  one 
who  is  authorised  by  another  in  the 
name  of  the  luttcr  ; an  attorney. 

DELEGATION,  civil  law.  It  is 
a kind  of  novation,  by  which  the  origi- 
nal debtor,  in  order  to  be  liberated  from 
his  creditor,  gives  him  a third  person, 
who  becomes  obliged  in  his  stead  to  the 
creditor,  or  to  the  person  appointed  by 
him. 

2. — It  results  from  this  definition 
that  a delegation  is  mndo  by  the  con- 
currence of  three  parties,  and  that  there 
may  be  a fourth.  There  must  be  a 
concurrence,  1,  Of  the  party  delegat- 
ing, that  is,  the  ancient  debtor,  who 
procures  another  debtor  in  his  stead ; 

2,  Of  the  party  delegated,  who  enters 
into  the  obligation  in  the  place  of  the 
ancient  debtor,  cither  to  the  creditor  or 
to  some  other  person  appointed  by  him ; 

3,  Of  the  creditor,  who,  in  consequence 
of  the  obligation  contracted  by  the  par- 
ty delegated,  discharges  the  party  de- 
legating. Sometimes  there  intervenes 

j a fourth  party,  namely,  the  person  in- 
dicated by  the  creditor  in  whose  favour 
the  person  delegated  becomes  obliged, 
upon  the  indication  of  the  creditor,  and 
by  the  order  of  the  person  delegating. 
Poth.  Ob.  part.  3,  c.  2,  art.  6.  Sec 
Louis.  Cotie,  2188,  2189;  3 Wend. 
66;  5 N.  II.  Rep.  410;  20  John.  R. 
76  ; 1 Wend.  101 ; 14  Wend.  116  ; 11 
Scrg.  & Rawle,  179. 

Delegation,  contracts.  The  trans- 
fer of  authority  from  one  or  more  per- 
sons to  one  or  more  others. 

2. — In  general  all  persons  sui  juris 
may  delegate  to  another  authority  to 
act  for  them  ; but  to  this  rule  there  are 
exceptions,  first,  on  account  of  the 
thing  to  be  done ; and,  secondly,  be- 
cause the  act  is  of  a personal  nature, 
and  incapable  of  being  delegated.  1. 
The  thing  to  be  done  must  be  lawful, 
for  an  authority  to  do  a thing  unlawful 
is  absolutely  void.  5 Co.  80.  2.  Some- 

times when  the  thing  to  be  done  is  law- 
ful, it  must  be  performed  by  the  person 
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obligated  himself.  Com.  Dig.  Attorney, 

C 3 ; Story  on  Ag.  § 12. 

3.  — When  a bare  power  or  authority 
has  been  given  to  another,  the  latter 
cannot  in  general  delegate  that  autho- 
rity or  any  part  of  it  to  a third  person, 
for  the  obvious  reason  that  the  princi- 
pal relied  upon  the  intelligence,  skill 
and  ability  of  his  agent,  and  ho  cannot 
have  the  same  confidence  in  a stran- 
ger. Bac.  Ab.  Authority,  D ; Com. 
l)ig.  Authority,  C 3;  12  Mass.  241; 

4 Mass.  597  ; 1 Roll.  Ab.  Authority, 

C 1,  15  ; 4 Camp.  183 ; 2 M.  & Selw. 
298,  301  ; 0 Taunt.  140;  2 Inst.  507. 

4.  — To  this  general  rule  that  one  ap- 

pointed as  agent,  trustee,  and  the  like, 
cannot  delegate  his  authority,  there  arc 
exceptions:  1,  When  the  agent  is  ex- 
pressly authorised  to  make  a substitu- 
tion. 1 Livcrm.  on  Ag.  54.  2,  When 

the  authority  is  implied,  as  in  the  fol- 
lowing cases : 1st,  When  by  the  laws 
such  power  is  indispensable  in  order  to 
accomplish  the  end  proposed, as,  for  ex- 
ample, when  goods  arc  directed  to  Ik* 
sold  at  auction,  and  the  laws  forbid 
such  sales  except  by  licensed  auction- 
eers. 6 S.  & R.  380.  2dly,  When 
the  employment  of  such  substitute  is  in 
the  ordinary  course  of  trade,  as  where  1 
it  is  the  custom  of  trade  to  employ  a 
ship  broker  or  other  agent  for  the  pur- 
pose of  procuring  freight  and  the  like. 

2 M.  & S.  301  ; 3 John.  Ch.  R.  167, 
178 ; 6 S.  & R.  386.  3dly,  When  it 
is  understood  by  the  parties  to  be  the 
mode,  in  which  the  particular  thing 
would  lie  done.  9 Ves.  234  ; 3 Chit. 
Com.  Law,  206.  4th!y,  When  the 
powers  thus  delegated  are  merely  me- 
chanical in  their  nature.  1 Hill,  (N. 
Y.)  R.  501;  Bunb.  166;  Sugd.  on 
Pow.  176. 

5.  — As  to  the  form  of  the  delega- 
tion, it  may  be  for  general  purposes  by 
a verbal  or  by  a written  declaration  not 
under  seal,  or  by  acts  and  implications. 

3 Chit.  Com.  Law,  5,  194,  195  ; 7 T. 
R.  35(h  But  when  the  act  to  be  done 
must  be  under  seal,  the  delegation  must 
also  be  under  seal.  Co.  Litt.  48  b ; 5 
Binn.  613;  14  S.  & R.  331  ; See  An- 
thority. 


Delegation,  in  legislation,  signifies 
the  whole  of  the  persons  who  represent 
a district,  a state,  and  the  like,  in  a de- 
liberative assembly  ; ns,  the  delegation 
from  Ohio,  the  delegation  from  the  city 
of  Philadelphia. 

TO  DELIBERATE,  is  to  examine, 
to  consult  in  order  to  form  an  opinion. 

2. — Thus,  a jury  deliberate  as  to 
their  verdict ; a widow  deliberates  as  to 
whether  she  shall  accept  under  her  de- 
ceased husband’s  will,  or  take  her 
dower  at  common  law. 

DELI  BER  ATION,  contracts , crimes. 
Is  the  act  of  the  understanding,  by 
which  the  party  examines  whether  a 
thing  proposed  ought  to  lie  done  or  not 
to  lie  done,  or  whether  it  ought  to  be 
done  in  one  manner  or  another.  The 
deliberation  relutes  to  the  end  proposed, 
to  the  means  of  accomplishing  that  end, 
or  to  both. 

2. — It  is  a presumption  of  law  that 
all  acts  committed  are  done  with  due 
deliberation,  that  the  party  intended  to 
do  what  he  has  done.  But  he  may  show 
the  contrary  ; in  contracts,  for  example, 
he  may  show  he  has  been  taken  by 
surprise  (<].  v.)  ; and  when  a criminal 
act  is  charged,  he  may  prove  that  it 
was  an  accident,  and  not  with  due  de- 
liberation, that  in  fact  there  was  no 
intention  or  will.  Sec  Intention ; 
WiU. 

Deliheration,  legislation,  is  the 
council  which  is  held  touching  some 
business,  in  an  assembly  having  the 
power  to  act  in  relation  to  it. 

2. — In  deliberative  assemblies,  it  is 
presumed  that  each  member  will  listen 
to  the  opinions  and  arguments  of  the 
others  before  he  arrives  at  a conclusion. 

DELICT,  civil  law.  The  act  by 
which  one  person,  by  fraud  or  maligni- 
ty, causes  some  damage  or  tort  to  some 
other.  In  its  most  enlarged  sense,  this 
term  includes  all  kinds  of  crimes  and 
misdemeanors,  and  even  the  injury 
which  has  been  caused  by  another, 
cither  voluntarily  or  accidentally  with- 
out evil  intention  ; but  more  commonly 
by  delicts  are  understood  those  small 
offences  which  are  punished  by  a small 
fine  or  a short  imprisonment. 
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2.  — Delicts  arc  either  public  or  pri- 
vate ; the  public  arc;  those  which  a fleet 
the  whole  community  by  their  hurtful  j 
consequences;  the  privute  is  that  which 
is  directly  injurious  to  a private  indivi- 
vdunl.  Inst.  4,  18;  lb.  4,  1;  Dig. 
47,  1 ; lb.  48,  1. 

3.  — A quasi-delict,  quasi  delictum,  is 
the  act  of  u person,  who,  without  ma- 
lignity, but  by  >m  inexcusable  impru- 
dence, cuuscs  nil  injury  to  another. 
Potli.  Oh.  n.  110  ; Ersk.  Pr.  Laws  of 
Scot!.  B.  4,  t.  4,  s.  1. 

DELINQUENT,  civil  law , ho  who 
has  l>een  guilty  of  some  delict. 

DELIRIUM,  vial,  jur.,  is  a disease 
of  the  mind  produced  by  inflammations, 
particularly  in  fevers,  and  other  bodily 
diseases,  specially  when  approaching  to 
a fatal  termination. 

2.  — It  is  also  occasioned  by  intoxi- 
cating agents. 

3.  — Delirium  manifests  its  first  ap- 
pearance “ by  a propensity  of  the  pa- 
tient to  talk  during  sleep,  and  a mo- 
mentary forgetfulness  of  his  situation, 
and  of  things  al>out  him,  on  waking 
from  it.  After  being  fully  aroused, 
however,  and  his  senses  collected,  the 
mind  is  comparatively  clear  and  tran- 
quil, till  the  next  slumber,  when  the 
same  scene  is  repeated.  Gradually 
the  mental  disorder  becomes  more  in- 
tense, and  the  intervals  between  its  re- 
turns, of  shorter  duration,  until  they 
are  scarcely,  or  not  at  all  perceptible. 
The  patient  lies  on  his  back,  his  eyes, 
if  open,  presenting  a dull  and  listless 
look,  and  is  almost  constantly  talking 
to  himself  in  a low,  muttering  tone. 
Regardless  of  persons  or  things  around 
him,  and  scarcely  capable  of  recognis- 
ing them  when  aroused  by  his  atten- 
dants, his  mind  retires  within  itself  to 
dwell  upon  the  scenes  and  events  of 
the  past  which  pass  before  it  in  wild 
and  disorderly  array,  while  the  tongue 
feebly  records  the  varying  impressions, 
in  the  form  of  disjointed,  incoherent 
discourse,  or  of  senseless  rhapsody. 
In  the  delirium  which  occurs  towards 
the  end  of  chronic  diseases,  the  dis- 
course is  often  more  coherent  and  con- 
tinuous, though  the  mind  is  no  less  ab- 


sorljcd  in  its  own  reveries.  As  the 
disorder  advances,  the  voice  becomes 
more  indistinct,  the  fingers  are  con- 
stantly picking  at  the  bed-clothes,  the 
evacuations  arc  passed  insensibly,  and 
the  patient  is  incapable  of  Ixnng 
aroused  to  any  further  etrort  of  atten 
tion.  In  some  cases,  delirium  is  at- 
tended with  a greater  degree  of  nor- 
vous  and  vascular  excitement,  which 
more  or  less  modifies  the  above-men- 
tioned symptoms.  The  eyes  are  open, 
dry,  and  bloodshot,  intently  gazing 
into  vacancy,  as  if  fixed  on  some  ob- 
ject which  is  really  present  to  the 
mind  of  the  patient ; the  skin  is  hotter 
and  dryer;  and  lie  is  more  restless 
and  intractable.  I le  talks  mom  loudly, 
occasionally  breaking  out  into  cries 
and  vociferations,  and  tosses  about  in 
bed,  frequently  endeavouring  to  get 
up,  though  without  any  particular  ob- 
ject in  view.”  Ray,  Med.  Jur.  § 
213. 

4. — “So  closely  does  delirium  re- 
semble mania  to  the  casual  observer, 
and  so  imjiortnnt  is  it  that  they  should 
be  distinguished  from  each  other,  that 
it  may  be  well  to  indicate  some  of  the 
most  common  and  prominent  features 
of  each.  In  mania,  the  patient  recog- 
nises persons  and  things,  and  is  per- 
fectly conscious  of,  and  remembers 
what  is  passing  around  him.  In  deli- 
rium, he  can  seldom  distinguish  one 
person  or  thing  from  another,  and,  as 
if  fully  occupied  with  the  images  that 
crowd  upon  his  memory,  gives  no  at- 
tention to  those  that  arc  presented  from 
without.  In  delirium,  there  is  an  en- 
tire abolition  of  the  reasoning  power; 
there  is  no  attempt  at  reasoning  at  all; 
the  ideas  arc  all  and  equally  insane ; 
no  single  train  of  thought  escapes  the 
morbid  influence,  nor  docs  a single 
operation  of  the  mind  reveal  a glimpse 
of  its  natural  vigour  and  acuteness. 
In  mauia,  however  false  and  absurd 
the  ideas  may  be,  we  arc  never  at  a 
loss  to  discover  patches  of  coherence, 
and  some  semblance  of  logical  sequence 
in  the  discourse.  The  patient  still 
reasons,  but  he  reasons  incorrectly.  In 
mania,  the  muscular  power  is  not  per- 
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ccptibly  diminished,  and  the  individual 
moves  about  with  his  ordinary  ability. 
Delirium  is  invariably  attended  with 
great  muscular  debility;  and  the  pa- 
tioqt  is  confined  to  bed,  and  is  capable 
of  only  a momentary  effort  of  exertion. 
In  mania,  sensation  is  not  necessarily 
impaired,  and  in  most  instances,  the 
maniac,  sees,  hears,  and  feels  with  all 
his  natural  acuteness.  In  delirium, 
sensation  is  greatly  impaired,  and  this 
avenue  to  the  understanding  seems  to 
be  entirely  closed.  In  mania,  many 
oflhe  bodily  functions  arc  undisturbed, 
and  the  appearance  of  the  patient 
might  not,  at  first  sight,  convey  the 
impression  of  disease.  In  delirium, 
every  function  suffers,  and  the  whole 
aspect  of  the  patient  is  indicative  of 
disease.  Mania  exists  alone  and  inde- 
pendent of  any  other  disorder,  while 
delirium  is  only  an  unessential  symp- 
tom of  some  other  disease.  Being  a 
symptom  only,  the  latter  maintains 
certain  relations  with  the  disease  on 
which  it  depends ; it  is  relieved  when 
that  is  relieved,  and  is  aggravated  when 
that  increases  in  severity.  Mania, 
though  it  undoubtedly  lends  to  shorten 
life,  is  not  immediately  dangerous, 
whereas  the  disease  on  which  delirium 
depends,  speedily  terminates  in  death, 
or  restoration  to  health.  Mania  never 
occurs  till  after  the  age  of  puberty ; 
delirium  attacks  all  periods  alike,  from 
early  childhood  to  extreme  old  age.” 
lb.  § 216. 

5. — In  the  inquiry  as  to  the  validity 
of  testamentary  dispositions,  it  is  of 
great  importance,  in  many  eases,  to 
ascertain  whether  the  testator  laboured 
under  delirium,  or  whether  he  was  of 
sound  mind.  Vide  Sound  mind;  Un- 
sound mind;  2 Addnms,  K.  411;  1 
Addams,  Rep.  229,  383  ; 1 Hogg.  II. 
577;  2 Hagg.  R.  142;  I Lee,  Keel. 
R.  130  ; 2 Lee,  Eccl.  R.  229 ; 1 Ilagg. 
Eccl.  Hep.  256. 

Deli  hi  cm  tremens,  med.  jur . A 
species  of  insanity  which  has  obtained 
this  name,  in  consequence  of  the  tre- 
mour  experienced  by  the  delirious 
person,  when  under  a fit  of  the  dis- 
order. 


2.  — The  disease  called  delirium  tre- 
mens or  mania  a potuy  is  beautifully 
described  in  his  learned  work  on  the 
Medical  Jurisprudence  of  Insanity,  by 
Dr.  Ray,  § 315,  316,  of  which  the 
following  is  an  extract.  “ It  may  bo 
the  immediate  effect  of  an  excess,  or 
series  of  excesses,  in  those  who  arc 
not  habitually  intemperate,  as  well  as 
in  those  who  arc;  hut  it  most  commonly 
occurs  in  habitual  drinkers,  after  a lew 
days  of  total  abstinence  from  spirituous 
liquors.  It  is  also  very  liable  to  occur 
in  this  latter  class  when  labouring  un- 
der other  diseases,  or  severe  external 
injuries  that  give  rise  to  any  degree  of 
constitutional  disturbance.  The  ap- 
proach of  the  disease  is  generally  in- 
dicated by  a slight  tremor  and  falter- 
ing of  the  hands  and  lower  extremities, 
a tremulousness  of  the  voice,  a certain 
restlessness  and  sense  of  anxiety  which 
the  patient  knows  not  how  to  describe 
or  to  account  for,  disturbed  sleep,  and 
impaired  appetite.  These  symptoms 
having  continued  two  or  three  days,  at 
th**  end  of  which  time  they  have  ob- 
viously increased  in  severity,  the  pa- 
tient census  to  sleep  altogether,  and 
soon  becomes  delirious.  At  first,  the 
delirium  is  not  constant,  the  mind 

! wandering  during  the  night,  but,  during 
the  day  when  its  attention  is  fixed, 
capable  of  rational  discourse.  It  is 
not  long  however,  before  it  becomes 

I constant,  and  constitutes  the  most  pro- 

l inincnt  feature  of  the  disease.  This 
state  of  watchfulness  and  delirium 
continues  throe  or  four  days,  when,  if 
the  patient  recover,  it  is  succeeded  by 
sleep,  which,  at  first  appears  in  uneasy 
and  irregular  naps,  and  lastly  in  long, 
sound,  and  refreshing  slumbers.  When 
sleep  docs  not  supervene  about  this 
period,  the  disease  is  fatal ; and  whe- 
ther subjected  to  medical  treatment,  or 
left  to  itself,  neither  its  symptoms  nor 
duration  are  materially  modified. 

3.  — “ The  character  of  the  delirium 
in  this  disease  is  peculiar,  faring  a 
stronger  resemblance  to  dreaming, 
than  any  other  form  of  mental  derange- 
ment. It  would  seem  as  if  the  dreams 
which  disturb  and  harrass  the  mind 
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during  the  imperfect  sleep  that  pro-  | 
cedes  tho  explosion  of  the  disease, 
continue  to  occupy  it  when  awake, 
being  then  viewed  ns  realities,  instead 
of  dreams.  The  patient  imagines  him- 
self,  iiir  instance,  to  he  in  some  par- 
ticular situation,  or  engaged  in  ccr-  j 
tain  occupations,  according  to  each  in- 
dividual’s habits  ami  profession,  and 
his  discourse  and  conduct  will  be  con- 
formed to  this  delusion,  with  this  strik- 
ing peculiarity,  however,  that  he  is 
thwarted  at  every  step,  and  is  con- 
stantly meeting  with  obstacles  that 
defy  his  utmost  efforts  to  remove.  ^ Al- 
most invariably,  the  patient  manifests, 
more  or  less,  feelings  of  suspicion  and 
fear,  labouring  under  continual  appre- 
hension of  being  made  the  victim  ot 
sinister  designs  and  practices.  He 
imagines  that  certain  people  have  con- 
spired to  rob  or  murder  him,  and  in- 
sists  that  he  can  hear  them  in  an 
adjoining  apartment,  arranging  their 
plans  and  preparing  to  rush  into  his 
room ; or  that  he  is  in  a strango  place 
where  he  is  forcibly  detained  and  pre- 
vented from  going  to  his  own  home. 
One  of  the  most  common  hallucinations 
is,  to  be  constantly  seeing  devils, 
snakes,  vermin,  and  all  manner  ot  un- 
clean things  around  him  and  about  him, 
and  peopling  every  nook  and  corner 
of  his  apartment  w ith  these  loathsome 
objects.  The  extreme  terror  which 
these  delusions  often  inspire,  produce 
in  the  countenance,  an  unutterable  ex- 
pression of  anguish ; and,  in  the  hope 
of  escaping  from  his  fancied  tormen- 
tors, the  wretched  patient  endeavours 
to  cut  his  throat,  or  jump  from  the 
window.  Under  the  influence  of  these 
terrible  apprehensions,  he.  sometimes 
murders  his  wife  or  attendant,  whom 
his  disordered  imagination  identities 
with  his  enemies,  though  he  is  gene- 
rally tractable  and  not  inclined  to  be 
mischievous.  After  perpetrating  an 
act  of  this  kind,  he  generally  gives 
some  illusivo  reason  for  his  conduct, 
rejoices  in  bis  success,  and  expresses 
his  regret  at  not  having  done  it  before. 
So  complete  and  obvious  is  the  mental 
derangement  in  this  disease,  so  entirely 


arc  the  thoughts  and  actions  governed 
by  the  most  unfounded  and  absurd  de- 
lusions, that  if  nny  form  of  insanity 
absolves  from  criminal  responsibility, 
this  certainly  must  have  that  efiect  3 
Am.  Jur.  5 — 20. 

DELIVERANCE,  practice,  a term 
used  by  the  clerk  in  court  to  every 
prisoner  who  is  arraigned  and  pleads 
not  guilt >J,  to  whom  he  wishes  a good 
deliverance.  In  modern  practice  this 
is  seldom  used. 

DELIVERY,  convei/anriiig,  is  the 
transferring  of  a deed  from  the  grantor 
to  the  grantee,  in  such  a manner  as  to 
deprive  him  of  tho  right  to  recall  it, 
Dev.  Eq.  R.  14}  or  the  delivery  may 
be  made  and  accepted  by  an  attorney. 
This  is  indispensably  necessary  to  the 
validity  of  a deed.  9 Shepl.  569 ; 2 

1 larring.  197  ; 10  Verm.  f>03. 

2.  — As  to  the  form,  the  delivery 
may  be  by  words  without  acts  ; as,  il 
the  deed  be  lying  upon  a table,  and 
the  grantor  says  to  the  grantee,  “ take 
that  as  my  deed,”  it  will  be  a sufficient 
delivery ; or  it  may  be  by  acts  without 
words,  and  therefore  a dumb  man  may 
deliver  a deed.  Co.  Litt.  30  a,  note ; 
0 Sim.  Rep.  31 ; Gresl.  Eq.  Ev.  120 ; 
Wood  B.  2,  c.  3 ; 0 Miss.  R.  326  ; 5 
Shepl.  391 ; 11  Verm.  621 ; 6 Watts 
& S.  329 ; 23  Wend.  43 ; 3 Hill, 

I 313. 

3.  — A delivery  may  be  either  abso- 
lute, as  when  it  is  delivered  to  the 
grantor  himself ; or  it  may  be  con- 
ditional, that  is,  to  a third  person  to 
keep  until  some  condition  shall  have 
been  performed  by  the  grantee,  and 
then  it  is  called  an  escrow  (q.  v.).  Sec 

2 Bl.  Com.  306  ; 4 Kent,  Com.  446 ; 
Cruise,  Dig.  tit.  32,  c.  2,  s.  87 ; 5 
Serg.  & Rawle,  S23 ; 8 Watts,  R.  1 ; 
and  articles  Assent ; Deed. 

Delivery,  contracts,  is  the  trans- 
mitting the  possession  of  a thing  from 
ono  person  into  the  power  and  pos- 
session of  another. 

2. — Originally,  delivery  was  a cleat 
and  unequivocal  act  of  real  possession, 
accomplished  by  placing  the  subject  to 
be  transferred  in  the  hands  of  the 
buyer  or  his  avowed  agent,  or  in  their 
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respective  warehouses,  vessels,  carts, 
ami  the  like.  This  delivery  was 
properly  considered  as  the  true  Imdge 
of  transferred  property,  as  importing 
full  evidence  of  consent  to  transfer; 
preventing  the  appearance  of  pos- 
session in  the  transferrer  from  con- 
tinuing the  credit  of  property  unduly ; 
anti  avoiding  uncertainty  and  risk  in 
the  title  of  the  acquirer. 

3.  — The  complicated  transactions  of 
modern  trade,  however,  render  im- 
possible a strict  adherence  to  this 
simple  rule.  It  often  happens  that  the 
purchaser  of  a commodity  cannot  take 
immediate  possession  and  receive  the 
delivery.  The  bulk  of  the  goods; 
their  peculiar  situation,  as  when  they 
arc  deposited  in  public  custody  for 
duties,  or  in  the  hands  of  a manu- 
facturer for  the  purpose  of  having 
some  operation  of  his  art  performed 
upon  them,  to  lit  them  for  the  market ; 
the  distance  they  are  from  the  house ; 
the  frequency  of  bargains  concluded 
by  correspondence  between  distant 
countries;  and  many  other  obstructions, 
frequently  rendered  it  impracticable  to 
give  or  to  receive  actual  delivery.  In 
these  and  such  like  cases,  something 
short  of  actual  delivery  has  been  consi- 
dered sufficient  to  transfer  the  property. 

4.  — In  sales,  gifts,  and  other  con- 
tracts, where  the  party  intends  to 
transfer  the  property,  the  delivery  must 
be  made  with  the  intent  to  enable  the 
receiver  to  obtain  dominion  over  it. 
3 Scrg.  & Rawle,  20 ; 4 Rawle,  200 ; 
5 Serg.  & Rawle,  275 ; 9 John.  337. 
The  delivery  may  be  actual,  by  put- 
ting the  thing  sold  in  the  hands  or 
possession  of  the  purchaser ; or  it  may 
be  symbolical,  as  where  a man  buys 
goods  in  a room,  the  receipt  of  the 
kevs  will  be  sufficient.  1 Ycates,  529 ; 
5 Johns.  R.  333;  1 East,  R.  192;  3 
Bos.  & Pull.  233;  10  Mass.  308;  G 
Watts  & Serg.  94.  As  to  what  will 
amount  to  a delivery  of  goods  and 
merchandize,  vide  1 Holt,  18  ; 4 Mass. 
061  ; 8 Mass.  287 ; 14  Johns.  R.  167  ; 
15  Johns.  R.  349;  1 Taunt.  R.  318; 
2 II.  Black.  R.  310,  504 ; 1 New  R. 
09  ; 0 East,  R.  614. 
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5. — There  is  sometimes  considerable 
difficulty  in  ascertaining  the  particular 
period  when  the  property  in  the  goods 
sold  passes  from  the  vendor  to  the 
vendee ; and  what  facts  amount  to  an 
actual  delivery  of  the  goods.  Certain 
rules  have  been  established,  and  the 
difficulty  is  to  apply  the  facts  of  the 
case. 

0. — 1.  Where  goods  are  sold,  if 
nothing  remains  to  Ik:  done  on  the  part 
of  the  seller,  ns  between  him  and  the 
buyer,  before  the  article  is  to  be  de- 
livered, the  property  has  passed.  East, 
R.  014  ; 4 Moss.  001  ; 8 Mass.  287  ; 
14  Johns.  107;  15  Johns.  319;  1 
Holt’s  R.  18 ; 3 Eng.  C.  L.  R.  9. 

7.  — 2.  Where  a chattel  is  mude  to 
order,  the  property  therein  is  not  vested 
in  the  quasi  vendee,  until  finished  and 
delivered,  though  he  has  paid  for  it. 
1 Taunt.  318. 

8.  — 3.  The  criterion  to  determine 
whether  there  has  been  a delivery  on  a 
sale,  is  to  consider  whether  the  vendor 
still  retains,  in  that  character,  a right 
over  the  property.  2 II.  Blnckst.  R. 
816. 

9. — -4.  Where  a part  of  the  goods 
sold  by  an  entire  contract,  has  been 
taken  possession  of  by  the  vendee,  that 
shall  be  deemed  a taking  possession  of 
the  whole.  2 II.  Bl.  R.  504;  1 New 
Rep.  69.  Such  partial  delivery  is  not 
a delivery  of  the  whole  so  as  to  vest 
in  the  vendee  the  entire  property  in  the 
whole,  where  some  act  other  than  the 
payment  of  the  price  is  necessary  to 
be  performed  in  order  to  vest  the 
property.  6 East,  R.  614. 

10.  — 5.  Where  goods  are  sent  to 
order  to  a carrier,  the  carrier  receives 
them  as  the  vendee’s  agent.  Cowp. 
294;  3 Bos.  & Pull.  582;  2 N.  R. 
119. 

11.  — 0.  A delivery  may  be  made 
in  a very  slight  manner;  as  where  one 
buys  goods  in  a room,  the  receipt  of 
the  key  is  sufficient.  1 Yeates,  529 ; 
5 Johns.  335;  1 East,  R.  192.  Sec 
also  3 B.  & P.  233  ; 7 East,  Rep.  558 ; 
1 Camp.  235. 

12.  — 7.  The  vendor  of  bulky  articles 
is  not  bound  to  deliver  them,  unless  lie 
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stipulated  to  do  so ; he  must  give  I 
notice  to  the  buyer  thnt  he  is  ready  to 
deliver  them.  5 Scrg.  & Knwlo,  19;  , 
12  Mass.  300;  4 Shop!.  Hep.  49;  nnd 
see  3 Johns.  399;  13  Johns.  294;  19 
Johns.  218;  1 Dali.  171. 

13.  — 8.  A sale  of  bricks  in  a brick  1 
yard,  accompanied  with  a lease  of  the 
yard  until  the  bricks  should  be  sold 
and  removed,  was  held  to  be  valid 
against  the  creditors  of  the  vendor, 
without  an  actual  removal.  10  Mass. 
308. 

14.  — 9.  Where  goods  were  con- 
tracted to  be  sold  upon  condition  that 
the  vendee  should  give  security  for  the 
price,  nnd  they  arc  delivered  without 
security  being  given,  but  with  the 
declaration  on  the  part  of  the  vendor 
that  the  transaction  should  not  l>e 
deemed  a sale,  until  the  security  should 
be  furnished ; it  was  held  that  the 
goods  remained  the  property  of  the 
vendor  notwithstanding  the  delivery. 
But,  it  seems  that  in  such  cases  the 
goods  would  be  liable  for  the  debts  of 
the  vendee’s  creditors,  originating  after 
the  delivery ; nnd  that  the  vendee  may, 
for  a bona  jute  consideration,  sell  the 
goods  while  in  his  possession.  4 Mass. 
405. 

15.  — 10.  Where  goods  arc  sold  to 
lie  paid  for  on  delivery,  if,  on  delivery, 
the  vendee  refuses  to  pay  for  them,  the 
property  is  not  divested  from  the  ven- 
dor. 13  Johns.  434;  1 Ycates,  529. 

10. — 11.  If  the  vendor  rely  on  the 
promises  of  the  vendee  to  perform  the 
conditions  of  the  sale,  nnd  deliver  the 
goods  accordingly,  the  right  of  pro- 
j>erty  is  changed ; but  where  perform- 
ance and  delivery  arc  understood  to  be 
simultaneous,  possession,  obtained  by 
nrtificc,  will  not  vest  a title  in  the  ven- 
dee. 3 Serg.  & Rawle,  20. 

17. — 12.  Where,  on  the  sale  of  a 
chattel,  the  purchase-money  is  paid, 
the  property  is  vested  in  the  vendee, 
and  if  he  permit  it  to  remain  in  the 
custody  of  the  vendor,  he  cannot  call 
Upon  the  latter  for  any  subsequent  loss 
or  deterioration  not  arising  from  negli- 
gence. 2 Johns.  13;  2 Caines’s  R. 
38  ; 3 Johns.  394. 


18.  — In  order  to  make  a good  dona* 
tio  mortis  causd , it  is  requisite  thnt 
there  should  be  a delivery  of  the  sub- 
ject to  or  for  the  donee,  where  such 
delivery  can  be  made.  3 Binn.  R. 
370;  2 Ves.  jr.  120;  9 Ves.  jr.  1. 

19.  — The  delivery  of  the  key  of  the 
place  where*  bulky  goods  are  doj>ositcd, 
is,  however,  a sufficient  delivery  of 
such  goods.  2 Ves.  sen.  445.  Vido 
3 P.  Wins.  357  ; 2 Bro.  C.  C.  612 ; 4 
Barn.  & A.  1 ; 3 Burn.  & C.  45. 

See  Sale;  Stopjxige  in  transitu; 
Tauter;  and  Domaf,  Lois  Civiles, 
Li v.  1,  tit.  2,  s.  2;  Harr.  Dig.  Sale, 
II.  3. 

Delivery,  mcd.jur .,  is  the  act  of  a 
woman  giving  birth  to  her  offspring. 

2.  — It  is  frequently  of  great  import- 
ance to  ascertain  whether  or  not  a de- 
livery has  taken  place,  and  the  time 
when  it  took  place.  Delivery  may  be 
considered  with  regard,  1,  to  pretended 
delivery ; 2,  to  concealed  delivery ; 
and,  3,  to  the  usual  signs  of  delivery. 

3.  — 1.  In  pretended  delivery,  the 
female  declares  herself  to  bo  a mother, 
without  being  so  in  reality.  It  owes 
its  origin  to  cupidity,  when  the  woman 
wishes  to  impose  a suppositious  heir  to 
an  estate,  or  to  a culpable  desire  of 
imposing  upon  the  husband,  nnd  of  re- 
lieving herself  from  a reproach  of  ste- 
rility- 

4.  — Pretended  delivery  may  present 

itself  in  three  points  of  view:  1. 

When  the  female  who  feigns  has  never 
been  pregnant.  When  thoroughly  in- 
vestigated, this  may  always  be  de- 
tected. There  arc  signs  which  must 
be  present,  nnd  cannot  be  feigned.  An 
enlargement  of  the  orifice  of  the  ute- 
rus, and  a tumefaction  of  the  organs 
of  generation,  should  always  be  pre- 
sent, and  if  absent,  arc  conclusive 
against  the  fact.  Annales  d’Hvgidne, 
tome  ii.  p.  227.  2.  When  the  pre- 

tended pregnancy  nnd  delivery  have 
been  preceded  by  one  or  more  delive- 
ries. In  this  case,  attention  should  be 
given  to  the  following  circumstances : 
the  mystery  (if  any)  which  has  been 
affected  with  regard  to  the  situation  of 
the  female ; her  age ; that  of  her  hus- 
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band ; and  particularly  whether  aged 
or  decrcpid.  3.  When  the  woman  has 
been  actually  delivered,  and  substitutes 
a living  for  a dead  child.  Hut  little 
evidence  can  be  obtained  on  this  sub- 
ject from  a physical  examination. 

5.  — 2.  Concealed  delivery  generally 

takes  place  when  the  woman  either 
has  destroyed  her  offspring,  or  it  was 
born  dead.  In  suspected  cases,  the 
following  circumstances  should  bo  at-  , 
tended  to:  1.  The  prools  of  preg-  | 

nancy  which  arise  in  consequence  of 
the  examination  of  the  mother.  When 
she  has  been  pregnant,  and  has  been  J 
delivered,  the  usual  signs  of  delivery,  ; 
mentioned  below,  will  be  present.  A j 
careful  investigation  as  to  the  woman’s 
appearance,  Ixftbre  and  since  the  deli-  | 
very,  will  huve  some  weight,  though  | 
such  evidence  is  not  always  to  be  re- 
lied upon,  as  such  appearances  arc  not 
(infrequently  deceptive.  2.  The  proofs 
of  recent  delivery.  3.  The  connexion 
between  the  supposed  state  of  parturi- 
tion, and  the  state  of  the  child  that  is 
found ; for  if  the  age  of  the  child  do 
not  corespond  to  that  time,  it  will  be  a 1 
strong  circumstance  in  favour  of  the  ( 
mother’s  innocence.  A redness  of  the 
skin  and  an  attachment  of  the  umbili- 
cal cord  to  the  navel,  indicate  a recent 
birth.  Whether  the  child  wras  living 
at  its  birth,  belongs  to  the  subject  of 
infanticide,  (q.  v.) 

6.  — 3.  The  usual  signs  of  delivery 
are  very  well  collected  in  Beck’s  ex- 
cellent treatise  on  Medical  Jurispru- 
dence, and  are  here  extracted  : 

If  the  female  be  examined  within 
three  or  four  days  after  the  occurrence 
of  delivery,  the  following  circumstances 
will  generally  be  observed  : greater  or 
less  weakness,  a slight  paleness  of  the 
face,  the  eye  a little  sunken,  and  sur- 
rounded by  a purplish  or  dark-brown 
coloured  ring,  and  a whiteness  of  the 
skin,  like  a person  convalescing  from 
disease.  The  belly  is  soft,  the  skin  of 
the  atnlomcn  is  lax,  lies  in  folds,  and  is 
traversed  in  various  directions  by  shin- 
ing reddish  and  whitish  lines,  which 
especially  extend  from  the  groins  and 
pubis  to  the  naval.  These  lines  have 


sometimes  boon  termed  linca  iilbica?t- 
t(%y  and  are  particularly  observed  near 
the  umbilical  region,  where  the  alnlo- 
men  has  experienced  the  greatest  dis- 
tention. The  breasts  become  tumid 
and  hard,  and  on  pressure  emit  a lluid, 
which  at  first  is  serous,  and  afterwards 
gradually  becomes  whiter;  and  the 
presence  of  this  secretion  is  generally 
accompanied  with  a full  pulse  and  soil 
skin,  covered  with  a moisture  of  a pc- 
culiar  and  somewhat  acid  odour.  The 
areola*  round  the  nipples  arc  dark  co- 
loured. The  external  genital  organs 
and  vagina  are  dilated  and  tumefied 
throughout  the  w hole  of  their  extent, 
from  the  pressure  of  the  feet  us.  The 
uterus  may  be  felt  through  the  abdomi- 
nal parictes,  voluminous,  firm,  and 
globular,  and  rising  nearly  as  high  as 
the  umbilicus.  Its  orifice  is  soft  and 
tumid,  niul  dilated  so  as  to  admit  two 
or  more  fingers.  The  fourchette,  or 
anterior  margin  of  the  perinrecum,  is 
sometimes  torn,  or  it  is  lax,  and  ap- 
pears to  have  suffered  considerable  dis- 
tention. A discharge  (termed  the  lo- 
chiaD  commences  from  the  uterus, 
which  is  distinguished  from  the  menses 
by  its  pale  colour,  its  peculiar  and  well- 
known  smell,  and  its  duration.  The 
loch iii  are  at  first  of  a red  colour,  and 
gradually  become  lighter  until  they 
cease. 

7.  — -These  signs  may  generally  be 
relied  upon  as  indicating  the  state  of 
pregnancy,  yet  it  requires  much  expe- 
rience in  order  not  to  be  deceived  by 
appearances. 

8.  — 1.  The  lochial  discharge  might 
be  mistaken  for  menstruation,  or  fluor 
albus,  were  it  not  for  its  peculiar  smell ; 
and  this  it  has  been  found  impossible, 
byr  any  artifice,  to  destroy'. 

9.  — 2.  Relaxation  of  the  soft  parts 
arises  as  frequently  from  menstruation 
as  from  delivery ; but  in  these  cases 
the  os  uteri  and  vagina  arc  not  so 
much  tumefied,  nor  is  there  that  ten- 
derness and  swelling.  The  parts  are 
found  pale  and  flabby,  when  all  signs 
of  contusion  disappear,  after  delivery ; 
and  this  circumstance  does  not  follow 

I menstruation. 
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10.  — 3.  The  presence  of  milk, 
though  a usual  sign  of  delivery,  is  not 
always  to  be  relied  upon,  for  this  se- 
cretion may  take  place  independent  of 
pregnancy. 

1 1.  — 4.  The  wrinkles  and  relaxations 
of  the  abdomen  which  follow  delivery 
may  be  the  consequence  of  dropsy,  or 
of  laukucss  following  great  obesity. 
This  state  of  the  parts  is  also  seldom 
striking  after  the  birth  of  the  lirst  child, 
ns  they  shortly  resume  their  naturul 
state. 

Vide,  generally,  1 Deck’s  Med.  Jur. 
c.  7,  p.  206 ; 1 Chit.  Med.  Jur.  411  ; 
Ryan’s  Med.  Jur.  ell.  10,  p.  133;  1 
Briand,  Med.  Leg.  lore  partie,  c.  5. 

DELUSION,  mat.  jurvsp . That 
stntc  of  the  mind  of  an  individual  who 
conceives  something  extravagant  to 
exist,  which  has  no  existence,  and  who 
is  incapable  of  being  reasoned  out  of 
that  absurd  conception. 

2. — The  individual  is  of  course  insane 
or  an  idiot.  For  example,  should  a 
parent  unjustly  persist  without  the;  least 
ground  in  attributing  to  his  daughter  a 
continued  course  of  propensities  and 
vices,  and  use  her  with  uniform  unkind- 
ness, there  not  being  the  slightest  pre- 
tence or  colour  of  reason  for  the  sup- 
position, a just  inference  of  insanity,  or 
delusion  is  presented  to  the  minds  of  a 
jury,  because  a supposition  long  enter- 
tained and  persisted  in,  after  argument 
to  the  contrary,  and  against  the  natural 
affections  of  a parent,  suggests  that  he 
must  labour  under  some  morbid  mental 
delusion.  3 Adda  ms’s  R.  90,  91  ; lb. 
180 ; Ilagg.  R.  27  ; and  see  Dr.  Con- 
nolly’s Inquiry  into  Insanity,  384. 
Ray,  Med.  Jur.  Prel.  Views,  \ 20,  p. 
41,  and  § 22,  p.  47;  3 Addnms,  R. 
79  ; 1 Litt.  R.  371 ; Anualcs  d’Hygiene 
publique,  tom.  3,  p.  370  ; 8 Watts,  70; 
13  Ves.  89  ; 1 Bow.  Dev.  bv  Jarman, 
130,  note ; Shelf,  on  Lun.  296. 

DEMAND,  contracts.  A claim;  a 
legal  obligation. 

2. — Lord  Coke  says  that  demand  is 
a word  of  art,  and  of  an  extent,  in  its 
signification,  greater  than  any  other 
word  except  claim.  Litt.  sect.  508 ; 
Co.  Litt.  291 ; 2 Hill.  R.  220 ; 9 S.  & 


R.  124  ; 0 Watts  and  S.  226.  Hence 
a release  of  ull  demands  is,  in  general, 
a release  of  all  covenants,  real  and 
personul,  conditions,  w'hether  broken  or 
not,  annuities,  recognizances,  obliga- 
tions, contracts,  and  the  like.  3 Tho. 
Co.  Litt.  427  ; 3 Benna.  120;  2 Hill, 
R.  228. 

3. — But  a release  of  all  demands 
docs  not  discharge  rent  before  it  is  duo, 
if  it  be  a rent  incident  to  the  reversion ; 
for  the  rent  was  not  only  not  due,  but  the 
consideration — the  future  enjoyment  of 
the  lands — for  which  the  rent  was  to  bo 
given,  was  not  executed.  1 Sid.  141  ;* 
1 Lev.  99 ; 3 Lev.  274 ; Buc.  Ab.  Re- 
lease, I. 

Demand,  practice,  is  a request  by 
one  individual  to  another  to  do  a par- 
ticular thing. 

2.  — Demands  are  cither  express  or 
implied.  In  many  cases  nn  express 
demand  must  be  made  before  the  com- 
mencement of  nn  action,  some  of  which 
will  be  considered  below ; in  other  cases 
an  implied  demand  is  all  that  the  law 
requires,  and  the  bringing  of  an  action 
is  a sufficient  demand  in  those  cases. 
1 Snund.  33,  note  2. 

3.  — A demand  is  frequently  neces- 
sary to  secure  to  a man  ull  his  rights, 
both  in  actions  arising  on  contracts 
and  those  which  are  founded  on  some 
tort.  It  is  requisite  also  when  it  is  in- 
tended to  bring  the  party  into  contempt 
for  not  performing  nn  order  which  has 
been  made  a rule  of  court. 

4.  — 1.  Whether  a demand  is  re- 
quisite before  the  plaintiff  can  com- 
mence an  action  arising  on  contract, 
depends  upon  express  or  implied  stipu- 
lations of  the  parties.  In  case  of  tho 
sale  of  property,  for  example,  to  lie 
paid  for  on  delivery,  a demand  of  it 
must  be  made  before  the  commence- 
ment of  an  action  for  non-delivery,  and 
proved  on  the  trial,  unless  it  can  bo 
shown  that  the  seller  has  incapacitated 
himself  by  a resale  and  delivery  of  the 
property  to  another  person.  1 East, 
R.  204;  5 T.  R.  409;  10  East,  R. 
359;  5 B.  & Aid.  712;  2 Bibb,  280; 
Hardin,  79;  1 Venn.  25;  5 Cowen, 
516;  16  Mass.  453;  0 Muss.  61;  4 
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Mass.  474  ; 3 Bibb,  85 ; 3 Wend.  550  ; 
5 Munf.  R.  1 ; 2 Greenl.  308;  U John. 
301  ; 0 Hill,  N.  Y.  Rep.  297. 

5. — On  the  same  principles,  a re- 
quest on  a general  promise  to  marry 
is  requisite,  unless  it  be  dispensed  with 
by  the  party’s  marrying  another  person, 
which  puts  it  out  of  his  power  to  tlilfil 
his  contract,  or  that  he  refuses  to  marry 
at  any  time.  2 Dow.  <Si  lly.  55 ; 1 
Chit.  Pr.  57,  note  (n),  and  438, 
note  (e). 

0. — A demand  of  rent  must  always 
be  made  before  a re-entry  for  the  non- 
payment of  rent.  Vide  lic-ctUnj. 

7.  — When  a note  is  given  and  no 
time  of  payment  is  mentioned,  it  is 
payable  immediately.  8 John.  R.  374; 
5 Co  wen,  R.  616;  1 Conn.  R.  404;  1 
Bibb,  R.  164;  1 Blackf.  R.  233. 

8.  — There  are  cases  where  a de- 
mand was  not  originally  necessary,  but 
has  become  so  by  the  act  of  the  obligor. 
On  a promissory  note  no  express  de- 
mand of  payment  is  requisite  before 
bringing  un  action,  but  if  the  debtor 
has  tendered  the  amount  due  to  the 
creditor  on  the  note,  it  becomes  neces- 
sary before  bringing  an  action,  that  a 
demand  should  be  mude  of  the  debtor 
for  payment ; and  this  should  be  of  the 
very  sum  tendered.  1 Camph.  181  ; 
lb.  474 ; 1 Stark.  R.  323 ; 2 E.  C.  L. 
R. 409. 

9.  — When  a debt  or  obligation  is 
payable,  and  no  day  of  payment  is 
fixed,  it  is  payable  on  demand.  In 
omnibus  obligationibus  in  quibus  dies 
non  ponitur,  presenti  die  debitor.  Jac. 
In  trod.  62 ; 7 T.  R.  427 ; Barn.  & 
Cr.  157.  The  demand  must  however 
be  made  in  reasonable  time,  for  after  a 
lapse  of  twenty  years,  a presumption 
will  arise  that  the  note  has  been  paid  ; 
but,  like  some  other  presumptions,  it 
may  be  rebutted,  by  showing  the  fact 
that  the  note  remains  unpaid.  5 Esp. 
R.  52  ; 1 D.  & R.  1C ; Byles  on  Bills, 
169. 

10.  — When  demand  of  the  payment 
of  a debt,  secured  by  note  or  other  in- 
strument, is  made,  the  party  making  it, 
should  be  ready  to  deliver  up  such 
note  or  instrument,  on  payment;  or 


when  it  has  been  lost  or  destroyed,  an 
indemnity  should  lx?  offered.  2 Taunt. 
61  ; 3 Taunt.  397;  5 Taunt.  30;  6 
Mass.  R.  524;  7 Mass.  R.  483 ; 13 
Mass.  R.  557  ; 11  Wheat.  R.  171  ; 4 
Verm.  R.  313;  7 Gill  & Johns.  78;  3 
Whart.  R.  116  ; 12  Pick.  R.  132  ; 17 
Muss.  449. 

11. — 2.  ft  is  requisite  in  some  cases 
arising  cx  ddicloy  to  make  a demand  ol 
restoration  of  some  right,  before  the 
commencement  of  an  action. 

12 — The  following  are  examples. — 
1.  When  the  wife,  apprentice,  or  ser- 
vant of  one  person,  has  been  harboured 
by  another,  the  proper  course  is  to 
make  a demand  of  restoration  before 
an  action  brought,  in  order  to  consti- 
tute the  party  a wilful  wrongdoer,  un- 
less the  plaintiff  can  prove  an  original 
illegal  enticing  away.  2 Lev.  63  ; 
Willes,  582  ; 1 Peake’s  C.  N.  P.  55; 
5 East,  39 ; 6 T.  R.  052 ; 4 Moore’s 
R.  12;  16  E.  C.  L.  R.  357. 

13.  — 2.  In  cases  where  the  taking 
of  goods  was  lawful,  but  their  subse- 
quent detention  became  illegal,  it  is 
absolutely  necessary,  in  order  to  secure 
sufficient  evidence  of  a conversion  on 
the  trial,  to  give  a formal  notice  of  the 
owner’s  right  to  the  property  and  pos- 
session, and  to  make  a formal  demand 
in  writing  of  the  delivery  of  such  pos- 
session  to  the  owner.  The  refusul  to 
comply  with  such  a demand,  unless 
justified  by  some  right  which  the  pos- 
sessor may  have  in  the  thing  detained, 
will  in  general  afford  sufficient  evidence 
of  a conversion.  2 Saund.  47,  note 
(e) ; 1 Chit.  Pr.  5G6. 

14.  — 3.  When  a nuisance  has  been 
erected  or  continued  by  a man  on  his 
own  land,  it  is  advisable,  particularly  in 
the  case  of  a private  nuisance,  to  give 
the  party  notice  and  request  him  to  re- 
move it,  either  before  an  entry  is  made 
for  the  purpose  of  abating  it,  or  an  ac- 
tion is  commenced  against  the  wrong- 
doer ; and  a demand  is  always  indis- 
pensable in  cases  of  a continuer  of 
such  nuisance.  2 B.  & C.  302 ; S. 
C.  9 E.  C.  L.  R.  96;  Cro.  Jac.  555; 
5 Co.  100,  101  ; 2 Phil.  Ev.  8,  18,  n.; 
119  ; 1 East,  111 ; 7 Vin.  Ab.  506  ; l 
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Ayl.  Pond.  407 ; Bar.  Ab.  Rent,  I.  Vide 
articles  Abatement  of  Nuisance,  and 
Nuisance.  For  the  allegation  of  u . 
dcinund  or  request  in  u di'claration,  ' 
see  article  Licet  sapius  requisites;  and 
Com.  Dig.  Pleader,  C 70 ; 2 Chit.  PI. 
84  ; 1 Saund.  33 ; note  2 ; 1 Cljit.  PI. 
322. 

15. — 4.  Whonnn  order  to  pay  money, 
or  to  do  any  other  thing,  has  been  made  i 
a rule  of  court,  a demand  lor  the  pay-  ! 
ment  of  the  money,  or  performance  of 
the  thing,  must  be  made  before  an  at-  | 
tachinent  will  be  issued  for  a contempt,  j 
2 Dowl.  P.  C.  338,  448;  1 C.  M.  Ac.  j 
R.  88,  459;  4 Tyr.  369;  2 Scott,  193; 

4 Dowl.  P.  C.  114;  1 Hodges,  197; 

1 liar.  Ac  Woll.  210  ; 1 Hodges,  157;  ^ 
Id.  337  ; 4 Dowl.  P.  C.  80. 

Demand  in  reconvention,  in  Lou- 
isiana, this  term  is  used  to  signify  the 
demand  which  the  defendant  institutes 
in  consequence  of  that  which  the  plain- 
tifl'  has  brought  against  him.  Code  of 
Pr.  art.  374.  Vide  Cross  action. 

DEMANDANT,  practice.  He  who 
brings  a real  action,  who,  in  personal 
actions  is  called  plaintiff.  Co.  Litt. 
127  ; 1 Com.  Dig.  85. 

DEMENCY,  dementia , med.  jur ., 
is  a defect,  hebetude,  or  imbecility  of 
the  understanding,  general  or  partial, 
but  confined  to  individual  faculties  of 
the  mind,  particularly  those  concerned 
in  associating  and  comparing  ideas, 
whence  proceeds  great  confusion  and 
incapacity  in  arranging  the  thoughts. 

1 Chit.  Med.  Jur.  351  ; Cyclop.  Prac- 
tical Med.  tit.  Insanity;  Ray,  Med. 
Jur.  ch.  9;  1 Beck’s  Med.  Jur.  547. 

2.  — Demency  is  attended  with  a 
genernl  enfeeblement  of  the  moral  and 
intellectual  faculties,  in  consequence  of 
age  or  disease,  which  were  originally 
well  developed  and  sound,  and  is  cha- 
racterised by  forgetfulness  of  the  past ; 
indifference  to  the  present  and  future, 
and  a childish  disposition.  It  differs 
from  idiocy  and  imbecility.  In  these 
latter,  the  powers  of  the  mind  were 
never  possessed,  while  in  demency, 
they  have  been  lost. 

3.  — Demency  may  also  be  distin-  | 
guished  from  mania,  with  which  it  is 


sometimes  confounded.  In  the  former, 
the  mind  has  lost  its  strength,  and 
thereby  the  reasoning  faculty  is  im- 
paired ; while  in  the  latter,  the  mad- 
ness arises  from  an  exaltation  of  vital 
power,  from  a morbid  excess  of  ac- 
tivity. 

4.  — Demency  is  divided  into  acute 
and  chronic.  The  former  is  a conse- 
quence of  temporary  errors  of  regi- 
men, fevers,  hemorrhages,  Acc.,  and  is 
susceptible  of  cure;  the  latter,  or 
chronic  demency,  may  succeed  mania, 
apoplexy,  cpilejisy,  masturbation,  and 
drunkenness,  but  is  generally  that  de- 
cay of  the  mind  which  occurs  in  old 
age  which  is  incurable. 

5.  — When  demency  in  its  last  stages 
has  been  fully  established,  the  acts  of 
the  individual  of  a civil  nature  will  be 
void,  beenuse  the  party  had  no  con- 
senting mind.  Vide  Contracts;  Wills ; 
2 Phi  Him.  R.  449.  Having  no  legal 
will  or  intention,  he  cannot  of  course 
commit  a crime.  Vide  Insanity; 
Mania. 

DEMESNE  AS  OP  FEE.  A man 
is  said  to  be  seised  in  his  demesne  as  of 
fee  of  a corporeal  inheritance,  because 
he  has  a property  dominicum  or  de- 
mesne in  the  thing  itself.  2 Bl.  Com. 
106.  But  when  he  has  no  dominion  in 
the  thing  itself,  as  in  the  case  of  an  in- 
corporeal hereditament,  he  is  said  to  be 
seised  as  of  fee,  and  not  in  his  demesne 
as  of  fee.  Litt.  ».  10. 

DEMIDIETAS.  This  word  is  used 
in  ancient  records  for  a moiety  or  one 
half. 

DEMIES,  in  some  universities  and 
colleges  this  term  is  synonymous  with 
scholars.  Boyle  on  Charities,  129. 

DEMISE,  contracts , in  its  most  ex- 
tended signification  is  a conveyance 
either  in  fee,  for  life,  or  for  years.  In 
its  more  technical  meaning,  it  is  a 
lease  or  conveyance  for  a term  of 
years.  Vide  Com.  L.  Ac  T.  Index,  h. 
t. ; Ad.  Eject.  Index,  h.  t. ; 2 Hill.  Ab. 
130;  Com.  Dig.  h.  t.;  and  the  heads 
there  referred  to.  According  to  Chief 
Justice  Gibson,  the  term  demise  strictly 
denotes  a posthumous  grant,  and  no 
more.  5 Whart.  R.  278.  See  4 Bing. 
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N.  C.  678 ; S.  C.  33  Eng.  C.  L.  R. 
492. 

Dkmisk,  persons.  A term  marly 
synonymous  with  death.  It  is  usually 
applied  in  England  to  the  death  of  the 
king  or  queen. 

DEMOCRACY,  government , is  that 
form  of  government  in  which  the  so- 
vereign power  is  exercised  by  the 
people  in  a body,  as  was  the  practice 
in  some  of  the  states  of  Ancient  Greece; 
the  term  representative  democracy  has 
l>een  given  to  a republican  government 
like  that  of  the  United  States. 

DEMONSTRATION,  is  whatever 
is  said  or  written  to  designate  a thing 
or  person ; for  example,  a gill  of  so 
much  money,  with  a fund  particularly 
referred  to  for  its  payment,  so  that  if 
the  fund  be  not  the  testator’s  property 
at  his  death,  the  legacy  will  not  fail,  is 
colled  a demonstrative  legacy.  4 Vcs. 
751 ; Lownd.  Leg.  85  ; Swinb.  485. 

2. — A legacy  given  to  James,  who 
married  my  cousin,  is  demonstrative ; 
these  expressions  present  the  idea  of  a 
demonstration,  there  arc  many  James, 
but  only  one  w ho  married  my  cousin. 
Vide  Ayl.  Pand.  130.  Dig.  12,  1,  6; 
lb.  35,  1,  34.  Inst.  2,  20,  30. 

DEMURRAGE,  mar.  law.  The 
freighter  of  a ship  is  bound  not  to  de- 
tain it,  beyond  the  stipulated  or  usual 
time,  to  load,  or  to  deliver  the  cargo, 
or  to  sail.  The  extra  days  beyond  the 
lay  days  (being  the  days  allowed  to 
load  and  unload  the  cargo),  are  called 
the  days  of  demurrage;  and  that  term 
is  likewise  applied  to  the  payment  for 
such  delay,  and  it  may  become  due, 
either  by  the  ship’s  detention,  for  the 
purpose  of  loading  or  unloading  the 
cargo,  either  before,  or  during,  or  after 
the  voyage,  or  in  waiting  for  convoy. 
3 Kent,  Com.  159;  2 Marsh,  72i  ; 
Abbott  on  Ship.  192  ; 5 Com.  Dig.  94, 
n.,  505 ; 4 Taunt.  54,  55  ; 3 Chit. 
Comm.  Law,  426 ; Harr.  Dig.  Ship 
and  Shipping,  VII. 

DEMURRER,  (from  the  Latin  de - 
morari  or  old  French  demorrer,  to 
wait  or  stay,)  in  pleading,  imports,  ac- 
cording to  its  etymology,  that  the  ob- 
jecting party  will  not  proceed  with  the 


pleading,  because  no  sufficient  state- 
ment has  been  made  on  the  other  side; 
but  will  wait  the  judgment  of  the  court 
whether  he  is  bound  to  answer.  5 
Mod.  232;  Co.  Litt.  71,  b;  Stcph. 
PI.  61. 

2.  — A demurrer  may  be  for  iusuffi- 
cicncy  either  in  substuncc  or  in  form  ; 
that  is,  it  may  be  either  on  the  ground 
that  the  case  shown  by  the  opposite 
party  is  essentially  insufficient,  or  on 
the  ground  that  it  is  stated  in  an  inar- 
tificial manner;  for  the  law  requires  in 
every  plea,  and  ull  other  pleadings, 
two  things  ; the  one,  that  it  lie  in  matter 
sufficient ; the  other,  that  it  be  deduced 
and  expressed  according  to  the  forms 
of  law ; and  if  either  the  one  or  the 
other  of  these  Ik*  wanting,  it  is  cause 
of  demurrer.  Hob.  104.  A demur- 
rer, ns  in  its  nature,  so  also  in  its 
form,  is  of  two  kinds ; it  is  either  ge- 
neral or  special. 

3.  — With  respect  to  the  effect  of  a 
demurrer,  it  is,  first,  a ride,  that  a de- 
murrer admits  all  such  matters  of  fact 
ns  are  sufficiently  pleaded.  Bac.  Abr. 
Pleas  N 3 ; Com.  Dig.  Pleader,  (1  5. 
Again  it  is  a rule  that,  on  a demurrer, 
the  court  will  consider  the  whole  record, 
and  give  judgment  for  the  party  who, 
on  the  whole,  appears  to  Ixs  entitled  to 
it.  Com.  Dig.  Pleader,  M 1,  M 2; 
Bac.  Abr.  Pleas,  A,  N 3;  5 Rep.  29 
a ; Hob.  56 ; 2 Wils.  150  ; 4 East, 
502 ; 1 Saund.  285,  n.  5.  For  ex- 
ample, on  a demurrer  to  the  replication, 
if  the  court  think  the  replication  bad, 
but  perceive  a substantial  fault  in  the 
plea,  they  will  give  judgment,  not  for 
the  defendant,  but  for  the  plaintiff,  2 
Wils.  R.  150,  provided  the  declaration 
be  good ; but  if  the  declaration  also 
be  bad  in  substance,  then  upon  the 
same  principle,  judgment  would  be 
given  for  the  defendant.  5 Rep.  29  a. 
For,  when  judgment  is  to  be  given, 
whether  the  issue  be  in  law  or  fact, 
and  whether  the  cause  have  proceeded 
to  issue  or  not,  the  court  is  always  to 
examine  the  whole  record,  and  adjudge 
for  the  plaintiff  or  defendant,  according 
to  the  legal  right,  as  it  may  on  the 
whole  appear. 
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4.  — It  is,  however,  subject  to  the 
following  exceptions : first,  if  the  plain- 
tiff demur  to  a plea  in  abatement,  and 
the  court  decide  against  the  plea,  they 
will  give  judgment  of  respondeat  ouster, 
without  regard  to  any  defect  in  the 
declaration.  Lutw.  1502,  1067  ; 1 
Salk.  212;  Carth.  172;  secondly, 
the  court  will  not  look  Imek  into  the 
record,  to  adjudge  in  favour  of  an  ap- 
parent right  in  the  plaintiff,  unless  the 
plaintiff  have  himself  put  his  action 
upon  that  ground.  5 Barn.  & Aid. 
507  ; lastly,  the  court,  in  examining 
the  whole  record,  to  adjudge  according 
to  the  apparent  right,  will  consider  the 
right  in  matter  of  substance,  and  not 
in  res|>oct  of  mere  form  such  ns  should 
have  been  the  subject  of  a special  de- 
murrer. 2 Vent.  198-222. 

5.  — There  can  l)e  no  demurrer  to  a 
demurrer ; for  a demurrer  upon  a de- 
murrer, or  pleading  over  when  an 
issue  in  fact  is  offered,,  is  a discontinu- 
ance. Salk.  219 ; Bac.  Abr.  Fleas, 
N 2. 

6.  — Demurrers  arc  general  and 
special,  and  demurrers  to  evidence,  and 
to  interrogatories. 

7.  — 1.  A general  demurrer  is  one 
which  excepts  to  the  sufficiency  of 
some  previous  pleadings  in  general 
terms,  without  showing  specifically  the 
nature  of  the  objection  ; and  such  de- 
murrer is  sufficient,  when  the  objection 
is  on  matter  of  substance.  Steph.  FI. 
159;  1 Chit.  FI.  039;  Lawes,  Civ.  FI. 
107  ; Bac.  Abr.  Pleas,  N 5 ; Co.  Lit. 
72  a. 

8.  — 2.  A special  demurrer  is  one 
which  excepts  to  the  sufficiency  of  the 
pleadings  on  the  opposite  side,  and 
shows  specifically  the  nature  of  the 
objection  and  the  particular  ground  of 
exception.  Co.  Litt.  72,  a ; Bac.  Abr. 
Pleas,  N 5. 

9.  — A special  demurrer  is  necessary, 
where  it  turns  on  matter  of  form  only  ; 
that  is  where  notwithstanding  such  ob- 
jections, enough  appears  to  entitle  the 
opposite  party  to  judgment,  as  far  as 
relates  to  the 'merits  of  the  cause.  For 
by  two  statutes,  27  Eliz.  ch.  5,  and  4 
Ann,  ch.  16,  passed  in  a view  to  the 


discouragement  of  merely  formal  ob- 
jections, it  is  provided  in  nearly  the 
same  terms,  that  the  judges  u shall 
give  judgment  according  to  the  very 
right  of  the  cause  and  matter  in  law 
shall  appear  unto  them,  without  regard- 
ing any  imperfection,  omission,  defect 
or  want  of  form,  except  those  only 
which  the  party  demurring  shall  specifi- 
cally and  particularly  set  down  and 
express,  together  with  his  demurrer, 
as  the  causes  of  the  same.”  Since 
these  statutes,  therefore,  no  mere 
matter  of  form  can  be  objected  on  a 
general  demurrer ; hut  the  demurrer 
must  be  in  the  special  form,  and  the 
objection  specifically  stated.  But,  on 
the  other  hand,  it  is  to  lie  observed, 
that,  under  a special  demurrer,  the 
jmrty,  may,  on  the  argument,  not 
only  take  advantage  of  the  particular 
faults  which  his  demurrer  specifics, 
but  also  of  all  objections  in  substance, 
or  regarding  the  very  right  of  the 
cause,  (as  the  statute  expresses  it)  as 
do  not  require,  under  those  statutes,  to 
lie  particularly  set  down.  It  follows, 
therefore,  that  unless  the  objection  be 
clearly  of  the  substantial  kind,  it  is  the 
safer  course,  in  all  cases,  to  demur 
specially.  Yet,  where  a general 
demurrer  is  plainly  sufficient,  it  is  more 
usually  adopted  in  practice  ; because 
: the  effect  of  the  special  form  being  to 
apprise  the  opposite  party  more  dis- 
tinctly of  the  nature  of  the  objection,  it 
is  attended  with  the  inconvenience  of 
enabling  him  to  prepare  to  maintain 
his  pleading  by  argument,  or  of  leading 
to  apply  the  earlier  to  amend.  With 
respect  to  the  degree  of  particularity, 
with  which,  under  these  statutes,  the 
special  demurrer  must  assign  the  ground 
of  objection,  it  may  be  observed,  that 
it  is  not  sufficient  to  object,  in  general 
terms,  that  the  pleading  is  “ uncertain, 
defective,  and  informal,”  or  the  like, 
but  it  is  necessary  to  show  in  what 
respect,  uncertain,  defective,  and  in- 
formal. 1 Saund.  101,  n.  1 ; 337  b, 
li.  3;  Steph.  FI.  159-101  ; 1 Chit.  FI. 
642. 

10. — 3.  A demurrer  to  evidence  is 
I analogous  to  a demurrer  in  pleading  ; 
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the  party  from  whom  it  comes  declar- 
ing that  he  will  not  proceed,  because 
the  evidence  oflered  on  the  other  side, 
is  not  sufticicnt  to  maintain  the  issue. 
Upon  joinder  in  demurrer,  by  the 
opposite  party,  the  jury  are,  in  general, 
discharged  from  giving  any  verdict, 
1 Arch.  Pr.  186;  and  the  demurrer 
being  entered  on  record,  is  afterwards 
argued  and  decided  in  the  court  in 
banc;  and  the  judgment  there  given 
upon  it,  may  ultimately  be  brought 
before  a court  of  error.  Sec  2 H.  HI. 
187  ; 4 Chit.  Pr.  16;  Gould  on  PI.  c. 
9,  jwirt  2,  § 47;  United  States  Dig. 
Pleading,  VIII. 

1 1.  — -4.  Demurrer  to  i nterrogatorics . 
By  this  phrase  is  understood  the  rea- 
sons which  a witness  tenders  for  not 
answering  a particular  question  in  in- 
terrogatories. 2 Swanst.  R.  191. 
Strictly  speaking,  this  is  not  a demurr- 
er, which  is  an  instrument  that  udmits 
facts  stated,  for  the  purpose  of  taking 
tho  opinion  of  the  court ; but  by  an 
abuse  of  the  term,  the  witness’s  objec- 
tion to  answer  is  called  a demurrer,  in 
the  popular  sense.  Gresl.  Eq.  Ev. 
61. 

12.  — The  court  arc  judicially  to  de- 
termine their  validity.  The  witness 
must  state  his  objection  very  carefully, 
for  these  demurrers  arc  held  to  strict 
rules,  and  are  readily  overruled  if  they 
cover  too  much.  2 Atk.  521 ; l Y.& 
J.  32. 

See  in  general  as  to  demurrers, 
Bac.  A hr.  Pleas,  N ; Com.  Dig.  Pleader, 
Q ; Saund.  Rep.  Index,  tit.  Demurrers  ; 
Lawes  Civ.  Pl.ch.  8;  1 Chit.  PI.  639- 
649. 

Demurrer  rook,  Eng.  law.  When 
an  issue  in  law  is  formed,  a transcript 
is  made  upon  paper  of  all  the  pleadings 
that  have  been  filed  or  delivered  be- 
tween the  parties,  which  transcript  is 
called  the  demurrer  book.  Steph.  PI. 
95.  See  Paper  txx>k. 

DEMY  SANKE  or  SANGUE,  this 
is  a barbarous  corruption  of  demi  sang, 
half-hloo 'l,  (q.  v.) 

DENARII.  An  ancient  general 
term  for  any  sort  of  pecunia  numerata , 
or  ready  money.  The  French  use 
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the  word  denier  in  the  samo  sense: 
payer  de  scs  prop  res  deniers. 

DENARIUS  DEI,  a term  used  in 
some  countries  to  signify  a ccrtaim 
sum  of  money  which  is  given  by  one 
of  the  contracting  parties  to  the  other, 
as  a sign  of  tho  completion  of  the  con- 
tract. 

2.  — It  docs  not  however  hind  the 
parties  ; he  who  received  it  may  return 
it  in  a limited  time,  or  the  other  may 
abandon  it,  and  avoid  the  engage- 
ment. 

3.  — It  dilFors  from  arrhee  in  this, 
that  the  latter  is  a part  of  the  considera- 
tion, while  the  denarius  dci  is  no  part 
of  it. 

DENIZATION,  Eng.  hue,  is  tho 
act  by  which  a foreigner  becomes  a 
subject  of  England  ; but  he  has  not  the 
rights  cither  of  a natural  born  subject, 
nor  of  one  who  has  become  natural- 
ized. Bac.  Ab.  Aliens,  R. 

DENIZEN,  English  law,  is  an 
alien  born  and  who  has  obtained,  ex 
donationc  leg  is,  letters-patent  to  make 
him  an  English  subject. 

2. — Me  is  intermediate  between  a 
natural  born  subject  and  an  alien.  Me 
may  take  lands  by  purchase  or  devise, 
which  an  alien  cannot,  but  he  is  in- 
capable of  taking  by  inheritance.  1 
HI.  Com.  374.  In  the  United  States 
there  is  no  such  condition  among  tho 
people. 

DENUNCIATION,  crim.  law. 
This  term  is  used  by  the  civilians  to 
signify  the  act  by  which  an  individual 
informs  a public  ollicer,  whose  duty  it 
is  to  prosecute  offenders,  that  a crime 
has  been  committed.  It  differs  from 
a complaint,  (q.  v.)  Vide  1 Bro. 
C.  L.  447  ; 2 lb.  389 ; Ayl.  Parer. 
210  ; Poth.  Proc.  Cr.  sect.  2,  § 2. 

DEODAND,  j English  law.  This 
word  is  derived  from  Deo  dandum,  to 
be  given  to  God ; and  is  meant  to  de- 
signate any  unhappy  instrument,  whe- 
ther it  be  an  animal  or  inanimate  thing, 
which  has  caused  the  death  of  a man, 
or  mischance  without  the  will  or  fault 
of  himself  or  of  any  other  man.  3 
Inst.  57 ; Hawk.  bk.  1,  c.  8. 

2. — The  deodand  is  forfeited  to  the 
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king,  and  was  formerly  applied  to 
pious  uses. 

DEPARTMENT.  A portion  of  n 
country.  In  France,  tho  country  is 
divided  inio  departments,  which  are 
somewhat  similar  to  the  counties  in 
this  country.  The  United  States  huve 
been  divided  into  military  departments, 
including  certain  portions  of  the  coun- 
try. 1 Pet.  293. 

2. — Ily  department  is  also  meant  the 
division  of  authority,  as,  the  depart- 


ment of  state,  of  the  navy,  &c. 

Department  of  the  navy,  govern- 
ment. The  net  of  the  30th  of  April, 
1798, 1 Story’s  Laws,  498,  establishes 
an  executive  department,  under  the  de- 
nomination of  the?  department  of  the 
navy,  the  chief  officer  of  which  shall 
be  called  the  secretary  of  the  navy , 
(q.  v.) 

2. — A principal  clerk,  and  such 
other  clerks  as  he  shall  think  neces- 
sary, shall  be  appointed  by  the  secre- 
tary of  the  navy,  who  shall  be  em- 
ployed in  such  manner  as  he  shall 
deem  most  expedient.  In  case  of  va- 
cancy in  the  office  of  the  secretary,  by 
removal  or  otherwise,  it  shall  be  the 
duty  of  the  principal  clerk  to  take 
charge  and  custody  of  all  books,  re- 
corils,  and  documents  of  said  office, 
lb.  s.  2. 

Department  of  state,  govern- 
ment. The  laws  of  the  United  States 
provide  that  there  shall  l>c  an  executive 
department,  denominated  the  depart- 
ment of  state ; and  a principal  officer 
therein,  called  the  secretary  of  state , 
fq.  v.)  Acts  of  27th  July,  1789;  15th 
September,  1789,  s.  1 ; there  shall  be 
in  such  department  an  inferior  officer, 
to  be  appointed  by  the  secretary,  and 
employed  therein,  ns  he  shall  deem 
proper,  to  be  called  the  chief  clerk  of 
the  department  of  state \ (q.  v.)  Act 
of  27ih  July,  1789,  s.  2. 

2. — He  may  employ,  besides,  one 
chief  clerk,  whose  compensation  shall 
not  exceed  two  thousand  dollars  per 


annum,  two  clerks,  whose  compensa- 
tion shall  not  exceed  one  thousand 
six  hundred  dollars ; four  clerks,  whose 
compensation  shall  not  exceed  one 


thousand  four  hundred  dollars  each; 
one  clerk,  whose  compensation  shall 
not  exceed  one  thousand  dollars ; two 
clerks,  whose  compensation  shnll  not 
exceed  eight  hundred  dollars  each;  one 
messenger  and  assistant,  at  a compen- 
sation not  exceeding  one  thousand  and 
fitly  dollars  per  annum  ; one  superin- 
tendent of  the  patent-office,  whose  com- 
pensation shall  not  exceed  one  thousand 
five  hundred  dollurs;  and,  in  the  patent- 
office,  one  clerk,  whose  compensation 
shall  not  exceed  one  thousand  dollars  ; 
one  machinist,  at  a compensation  not 
exceeding  seven  hundred  dollars;  and 
one  messenger,  at  a compensation  not 
exceeding  four  hundred  dollars  per  an- 
num. Act  of  20th  May,  1824  ; act  of 
20th  April,  1818,  s.  2. 

3. — By  the  act  of  2d  March,  1827, 
3 Story’s  Laws,  2061,  he  is  authorised 
to  employ,  in  tho  state  department,  one 
additional  clerk,  whose  compensation 
shall  not  exceed  sixteen  hundred  dol- 
lars; two  additional  clerks,  whose 
compensation  shall  not  exceed  one 
thousand  dollars  each ; and  one  addi- 
tional clerk  for  the  patent-office,  whose 
compensation  shall  not  exceed  eight 
hundred  dollars. 

Department  of  tiie  treasury  of 
tiik  United  States,  government. 
The  department  of  the  treasury  is  con- 
stituted of  the  following  officers,  name- 
ly : the  secretary  of  the  treasury , (q. 
v.)  the  head  of  the  department,  two 
comptrollers,  five  auditors,  a treasurer, 
a register,  and  a commissioner  of  the 
land  office. 

2. — Each  of  these  officers  is  re- 
quired to  perform  certain  appropriate 
duties,  in  which  they  arc  assisted  by 
numerous  clerks.  They  are  prohibited 
from  earn  ing  on  the  business  of  trade 
or  commerce,  from  being  the  owners 
or  part  owners  of  any  sen-vessel,  from 
buying  any  public  lands,  from  dispos- 
ing or  purchasing  any  securities  of  any 
state,  or  of  the  United  States,  from  re- 
ceiving or  applying  to  their  own  use 
any  emolument  or  gain  in  transacting 
business  in  this  department,  other  than 
what  shall  be  allowed  by  law,  under 
the  penally  of  three  thousand  dollars. 
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and  of  being  removed  from  office,  and 
being  thereafter  incapable  of  holding 
any  office  under  the  United  States. 
CJord.  Dig.  228  to  248. 

Dkpaktmknt  of  war,  government. 
The  act  of  the  7th  of  August,  1789,  1 
Story’s  Laws,  31,  creates  an  executive 
department,  to  be  denominated  the  de- 
partment of  war;  and  there  shall  be  a 
principal  officer  therein,  to  be  allied 
the  secretary  for  the  department  of 
war,  (q.  v.) 

2. — There  shall  be  in  the  said  de- 
partment, an  interior  officer,  to  be  ap- 
pointed by  the  secretary,  to  bo  em- 
ployed therein,  and  to  be  calk'd  the 
chief  clerk  in  the  department  of  war, 
and  who,  whenever  the  said  principal 
officer  shall  be  removed  by  the  presi- 
dent, or  in  any  other  case  of  vacancy, 
shall,  during  such  vacancy,  have  the 
charge  and  custody  of  all  records, 
books,  and  papers,  appertaining  to  the 
said  department,  lb. 

DEPARTURE,  pleading , is  said  to 
be  when  a party  quits  or  departs  from 
the  case,  or  defence,  which  he  has  first 
made,  and  has  recourse  to  another ; it 
is  when  his  replication  or  rejoinder 
contains  matter  not  pursuant  to  the  de- 
claration, or  pica,  and  which  does  not 
support  and  fortify  it.  Co.  Lilt.  304, 
a;  2 Saund.  84,  a,  n.  (1);  2 Wils. 
98;  1 Chit.  PI.  619.  The  following 
example  will  illustrate  what  is  a depar- 
ture: if  to  assumpsit,  the  defendant 
pl^ad  infancy , and  to  a replication  of 
necessaries,  rejoin,  duress,  payment, 
release,  &c.,  the  rejoinder  is  a depar- 
ture, and  a good  cause  of  demurrer, 
because  the  defendant  quits  or  departs 
from  the  case  or  defence  which  he  first 
made,  though  cither  of  those  matters, 
newlv  pleaded,  would  have  liecn  a 
good  bar,  if  first  pleaded  as  such. 

2. — A departure  in  pleading  is  never 
allowed,  for  the  record  would,  by  such 
means,  be  spun  out  into  endless  pro- 
lixity ; for  he  who  has  departed  from 
and  relinquished  his  first  plea,  might 
resort  to  a second,  third,  fourth,  or 
even  fortieth  defence ; pleading  would, 
by  such  means,  become  infinite.  He 
who  had  a bad  cause,  would  never  be 


brought  to  issue,  and  lie  who  had  a 
good  one,  would  never  obtain  the  end 
of  his  suit.  Summary  on  Pleading, 
92;  2 Saund.  84,  a.  n.  (1);  10  Hast, 
R.  39;  1 M.  & S.  395;  Com.  Dig. 
Pleader,  (F  7),  (F  11);  Btc.  Abr. 
Pleas,  L;  Vin.  Abr.  Departure;  1 
Archb.  Civ.  PI.  247,  253 ; l Chit.  PI. 
018. 

3 — A departure  is  cured  by  a ver- 
dict in  favour  of  him  who  makes  it,  if 
the  matter  pleaded  by  way  of  dejMir- 
turc  is  n sufficient  answer,  in  sub- 
stance, to  what  is  before  pleaded  by 
the  opposite  party ; that  is,  if  it  would 
have  been  sufficient,  if  pleaded  in  the 
first  instance.  2 Saund.  84 ; 1 Lill. 
Ab.  444. 

DEPENDENCY,  is  a territory  dis- 
tinct from  the  country  in  which  the 
supreme  sovereign  power  resides,  but 
belonging  rightfully  to  it,  and  subject 
to  the  laws  and  regulations  which  the 
sovereign  may  think  proj>cr  to  pre- 
scribe; it  differs  from  a colony,  be- 
cause it  is  not  settled  by  the  citizens  of 
the  sovereign  or  mother  state,  and  from 
possession , liecausc  it  is  held  by  other 
title  than  that  of  mere  conquest;  for 
example,  Malta  was  considered  a de- 
pendency of  Great  Britain  in  the  year 
1813.  3 Wash.  C.  C.  R.  286.  Vide 

act  of  Congress,  of  1st  March,  1809, 
commonly  called  non-importation  law. 

DEPENDENT  CONTRACT,  is 
one  which  it  is  not  the  duty  of  the  con- 
tractor to  perform,  until  some  obliga- 
tion contained  in  the  sumc  agreement 
has  been  performed  by  the  other  partv. 
Ham.  on  Part.  17,  29,  30,  109. 

DEPONENT,  witness,  one  who 
gives  information,  on  oath  or  affirma- 
tion, resecting  some  facts  known  to 
him,  before  a magistrate;  he  who 
makes  a deposition. 

DEPOPULATION,  in  its  most 
proper  signification,  is  the  destruction 
of  the  jMXjple  of  a country  or  place. 
This  wrord  is,  however,  taken  rather  in 
a passive  than  tin  active  one ; we  say 
depopulation,  to  designate  the  diminu- 
tion of  its  inhabitants,  arising  cither 
from  violent  causes,  or  the  want  of 
multiplication.  Vide  12  Co.  39. 
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DEPORTATION,  civil  law,  was 
among  the  Romans  n perpetual  bon- 
ishment,  depriving  the  banished  of  his 
rights  ns  n citizen ; it  differed  from 
relegation  (q.  v.)  and  exile  (q.  v,).  1 

Bro.  Civ.  Law,  125  note;  Inst.  1,  12, 

1 and  2;  Dig.  48,  22,  14,  1. 

TO  DEPOSE,  'practice.  To  make 
n dojKwition,  to  give  testimony  as  a 
witness. 

To  depose,  rights,  is  the  act  of  de- 
priving an  individual  of  a public  cm. 
ployment  or  office,  against  his  will. 
Wolff,  § 1063.  The  term  is  usually 
applied  to  the  deprivation  of  all  au- 
thority of  a sovereign. 

DEPOSIT,  contracts , is  usually  de- 
fined to  be  a naked  bailment  of  goods 
to  bo  kept  for  the  bailor,  without  re- 
ward, and  be  returned  when  he  shall 
require  it.  Jones’s  Bnilm.  36,  117; 

1 Bell's  Comm.  257.  Sec  also  Dane’s 
Abr.  ch.  17,  art.  1,  § 3.  Story  on 
Bnilm.  c..  2,  § 41.  Pothicr  defines  it 
to  be  a contract,  by  which  one  of  the 
contracting  parties  gives  a thing  to 
another  to  keep,  who  is  to  do  so  gra- 
tuitously, and  obliges  himself  to  return 
it  when  he  shall  bo  requested.  Traite 
du  Depot.  Sec  Code  Civ.  tit.  11,  c.  1, 
art.  1915;  Louisiana  Code,  tit.  13, 
c.  1,  art.  2897. 

2.  — Deposits,  in  the  civil  law,  arc 
divisible  into  two  kinds ; necessary 
and  voluntary.  A necessary  deposit 
is  such  as  arises  from  pressing  neces- 
sity, as,  for  instance,  in  case  of  a lire, 
a shipwreck,  or  other  overwhelming 
calamity ; and  thence  it  is  called 
mine rabile  depositum.  Louis.  Code, 
2935.  A voluntary  deposit  is  such 
as  arises  without  any  such  calamity, 
from  the  mere  consent  or  agreement 
of  the  parties.  Dig.  lib.  16,  lit.  3, 
§2. 

3.  — This  distinction  was  material  in 
the  civil  law,  in  respect  to  the  remedy, 
for  in  voluntary  deposits  the  action 
was  only  in  simp/ inn  ; in  the  other  in 
dvplutn,  or  two-fold,  whenever  the 
depositary  was  guilty  of  any  default. 
The  common  law  has  made  no  such 
distinction,  and,  therefore,  in  a neccs-  , 
sary  deposit,  the  remedy  is  limited  to 


damages  co-extensivc  with  the  wrong. 
Jones’s  Bnilm.  48. 

4.  — Deposits  are  again  divided  by 
the  civil  law  into  simple  deposits,  and 
sequestrations ; the  former  is  when 
there  is  but  one  party  depositor  (of 
whatever  number  composed),  having 
a common  interest ; the  latter  is  where 
there  arc  two  or  more  depositors, 
hnving  each  a different  and  adverse 
interest.  See  Sequestration . 

5.  — These  distinctions  give  rise  to 
very  different  considerations  in  point 
of  responsibility  and  rights.  Hitherto 
they  do  not  seem  to  have  been  in- 
corporated in  the  common  law  ; though 
if  cases  should  arise,  the  principles 
applicable  to  them  would  scarcely  fail 
of  receiving  general  approbation,  at 
least,  so  far  as  they  affect  the  rights 
and  the  responsibilities  of  the  parties. 
Cases  of  judicial  sequestration  and  de- 
posits, especially  in  courts  of  chancery 
and  admiralty,  may  hereafter  require 
tlic  subject  to  1 jo  fully  investigated. 
At  present,  there  have  been  few  cases 
in  which  it  has  been  necessary  to  con- 
sider U|»on  whom  the  loss  should  fall 
when  the  property  has  perished  in  the 
custody  of  the  law.  Story  on  Bailm. 
§ 41-46. 

6.  — There  is  another  class  of  de- 
posits noticed  by  l’ot bier,  and  called 
by  him  irregular  deposit.  This  arises 
when  a party  having  a sum  of  money 
which  lie  docs  not  think  safe  in  his 
own  hands,  confides  it  to  another,  wbo 
is  to  return  him,  not  the  same  money, 
but  a like  sum  when  he  shall  demand 
it.  Poth.  Traite  du  Dep6t,  ch.  3,  § 3. 
The  usual  deposit  made  by  a person 
dealing  with  a bank  is  of  this  nature. 
The  depositor,  in  such  case,  becomes 
merely  a creditor  of  the  depositary  for 
the  money  or  other  thing  which  he 
binds  himself  to  return. 

7.  — This  species  of  deposit  is  also 
called  an  improper  deposit ',  to  dis- 
tinguish from  one  that  is  regular  and 
])roper , and  which  latter  is  sometimes 
called  a special  deposit.  1 Bell’s  Com. 
257,  8.  Sec  4 Blackf.  R.  695. 

1 here  is  a kind  of  deposit  which 
may,  for  distinction’s  sake,  be  called  a 
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quasi  deposit , which  is  governed  by 
tlic  same  general  rule  as  common  de- 
posits. It  is  when  n party  comes  law- 
fully to  the  possession  of  another 
person’s  property  by  finding.  Under 
such  circumstances,  the  finder  seems 
liound  to  the  same  reasonable  core  of 
it  as  any  voluntary  depositary  ex  con- 
tractu. Doct.  & Stu.  Dial.  2,  eh.  38. 
Story  on  Bailm.  § 85 ; and  see  Bac. 
Abr.  Bailm.  D. 

See  further  on  the  subject  of  deposits, 
Louis.  Code,  tit.  1 3 ; Bac.  Abr.  Bail- 
ment ; Digeste,  ticposili  v el  contra  ; 
Code,  lib.  4,  tit.  34  ; Inst.  lib.  3,  tit.  15, 
§ 3;  Nov.  73  and  78;  Domat,  liv.  1, 
tit.  7 ; et  tom.  2,  liv.  3,  tit.  1,  s.  5, 
n.  26. 

DEPOSITA  RY,  contracts.  I Ie  with 
whom  a deposit  is  confided  or  made. 

2.  — It  is  the  essence  of  the  contract 
of  deposits  that  it  should  be;  gratuitous 
on  the  part  of  the  depositary.  9 M. 
U.  470.  Being  a bailee  without  re- 
ward, the  depositary  is  bound  to  slight 
diligence  only,  and  he  is  not  therefore 
answerable  except  for  gross  neglect. 

1 Dane’s  Abr.  eh.  17,  art.  2.  But  in 
every  ease  good  faith  requires  that  he 
should  take  reasonable  care;  and  what 
is  reasonable  care,  must  materially  de- 
pend upon  the  nature  and  quality  of  the 
thing,  the  circumstances  under  which 
it  is  deposited,  and  sometimes  upon  the 
character  and  confidence,  and  par- 
ticular dealing  of  the  parties.  See  14 
Serg.  6c  Rawle,  275.  The  degree  of 
care  and  diligence  is  not  altered  by  the 
fact,  that  the  depositary  is  the  joint 
owner  of  the  goods  with  the  depositor ; 
for  in  such  a case,  if  the  possessor  is 
guilty  of  gross  negligence,  he  will  still 
be  responsible,  in  the  same  manner 
as  a common  depositary,  having  no 
interest  in  the  thing.  Jones’s  Bailm. 
82,  83.  As  to  the  care  w hich  a de- 
positary is  bound  to  use,  see  2 Ld. 
Raym.*  909,  914;  1 Ld.  Raym.  655; 

2 Kent’s  Comm.  438 ; 17  Mass.  R. 
479,  499;  4 Burr.  2298;  14  Serg.  &c 
Rawle,  275;  Jones’s  Bailm.  8 ; Story 
on  Bailm.  § 63,  64. 

3.  — The  depositary  is  bound  to  re- 
turn the  deposit  in  individuo , and  in 


the  same  state  in  which  lie  received  it ; 
if  it  is  lost,  or  injured,  or  spoiled  by 
his  fraud,  or  gross  negligence,  he  is 
responsible  to  the  extent  of  the  loss  or 
injury.  Jones’s  Bailm.  36,  46,  120; 
17  Mass.  R.  479;  2 Hawk.  N.  Car. 
R.  145;  1 Dane’s  Abr.  ch.  17,  art.  1 
and  2.  He  is  also  bound  to  restore, 
not  only  the  thing  deposited,  but  any 
increase  or  profits  which  may  have 
; accrued  from  it ; if  an  animal  de- 
posited brings  young,  the  latter  arc  to 
l>c  delivered  to  the  owner.  Story  on 
Bailm.  § 99. 

4. — In  general  it  may  be  laid  down 
that  a depositary  has  no  right  to  use 
I the  thing  deposited.  Bac.  Abr.  Bailm. 
D;  Jones’s  Bailm.  81,  82;  1 Dane’s 
Abr.  ch.  17,  art.  11,  § 2.  But  this 
proposition  must  lie  received  with  many 
qualifications.  There  are  certain  cases, 
in  w hich  the  use  of  the  thing  may  be 
necessary  for  the  due  preservation  of 
the  deposit.  There  are  others,  again, 
where  it  would  Ijc  mischievous ; and 
others,  again,  where  it  w ould  be,  if  not 
beneficial,  at  least  indifferent.  Jones’s 
1 Bailm.  81,  82;  Owen’s  R.  123,  124; 
2 Salk.  522 ; 2 Kent’s  Com.  450. 
The  best  general  rule  on  the  subject, 
is  to  consider  whether  there  may  or 
may  not  lie  an  implied  consent,  on  the 
part  of  the  owner,  to  the  use.  If  the 
use  would  be  for  the  benefit  of  the 
deposit,  the  assent  of  the  ow'ner  may 
well  be  presumed  ; if  to  his  injury,  or 
perilous,  it  ought  not  to  be  presumed ; 
if  the  use  would  lie  indifferent,  and 
other  circumstances  do  not  incline 
cither  way,  the  use  may  be  deemed 
not  allowable.  Jones’s  Bailm.  80,  81  ; 
Story  on  Bailm.  § 90. 

DEPOSITION,  eci/Jcncc , is  the  tes- 
timony of  a witness  reduced  to  waiting, 
in  due  form  of  law,  taken  by  virtue  of 
a commission  or  other  authority  of  a 
competent  tribunal. 

2. — Before  it  is  taken  the  witness 
ought  to  be  sworn  or  affirmed  to  de- 
clare the  truth,  the  w-hole  truth,  and 
nothing  but  the  truth.  It  should  pro- 
perly be  written  by  the  commissioner 
appointed  to  take  it,  or  by  the  witness 
1 himself;  3 Pcnna.  R.  41 ; or  by  one 
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not  interested  in  the  matter  in  dispute, 
who  is  properly  authorised  by  the  com- 
missioner. 8 Watts’s  U.  400,  524. 
It  ought  to  answer  all  the;  interrogato- 
ries, and  Iks  signed  by  the  witness  when 
he  can  write,  and  by  the  commission- 
er : when  the  witness  cannot  write  it 
ought  to  Ik?  so  stated,  and  he  should 
make  his  mark  or  cross. 

S3. — Depositions  in  criminal  cases 
cannot  be  taken  without  the  consent  of 
the  defendant.  Vide,  generally,  1 
Phil.  Ev.  280;  1 Vera.  4113,  note; 
Ayl.  Pand.  20(3 ; 2 Supp.  to  Vcs.  jr. 
309  ; 7 Vin.  Ab.  553;  12  Vin.  Ab. 
107;  Dane’s  Ab.  Ind<x,  h.  t.j  Com. 
Dig.  Chancery,  P 8,  T 4,  T 5;  Com. 
Dig.  Tcstmoignc,  C 4. 

4. — The  act  of  September  24, 1789, 
s.  30,  1 Story’s  L.  IJ.  S.  04,  directs 
that  when  the  testimony  of  any  person 
shall  bo  necessary  in  any  civil  cause 
depending  in  any  district,  in  any  court 
of  the  United  States,  who  shall  live  at 
a grenter  distance  from  the  place  of 
trial  than  one  hundred  miles,  or  is 
bound  on  a voyage  to  sea,  or  is  about 
to  go  out  of  the  United  States,  or  out  of 
such  district,  and  to  a greater  distance 
from  the  place  of  trial  than  as  afore- 
said, before  the  time  of  trial,  or  is  an- 
cient,  or  very  infirm,  the  deposition  of 
such  person  may  Ik?  taken,  de  bone 
esse,  before  any  justice  or  judge  of  any 
of  the  courts  of  the  United  States,  or 
before  any  chancellor,  justice,  or  judge 
of  a supreme  or  superior  court,  mayor, 
or  chief  magistrate  of  a city,  or  judge 
of  a county  court  or  court  of  common 
pleas  of  any  of  the  United  States,  not 
being  of  counsel  or  attorney  to  either 
of  the  parties,  or  interested  in  the  event 
of  the  cause  ; provided  that  a notifica- 
tion from  the  magistrate  before  whom 
the  deposition  is  to  be  taken  to  the  ad- 
verse  party,  to  Ik*  present  at  the  taking 
of  the  same,  and  to  put  interrogatories, 
if  he  think  fit,  lx:  first  made  out  and 
served  on  the  adverse  party,  or  his  at- 
torney, as  either  may  be  nearest,  if 
either  is  within  one  hundred  miles  of 
the  place  of  such  caption,  allowing 
time  for  their  attendance  after  being 
notified,  not  less  than  at  the  rate  of  one 


day,  Sundays  exclusive,  for  every 
twenty  miles  travel.  And  in  causes  of 
admiralty  and  maritime  jurisdiction,  or 
other  causes  of  seizure,  when  a libel 
shall  lx:  filed,  in  which  an  adverse  par- 
ty is  not  named,  and  depositions  of  per- 
sons, circumstanced  as  albresaid,  shall 
Ik*  taken  belbro  a claim  be  put  in,  the 
I like  notification,  as  aforesaid,  shall  be 
given  to  the  person  having  the  agency 
or  possession  of  the  property  libelled  at 
the  time  of  the  capture  or  seizure  of  the 
same,  if  known  to  the  libellant.  And 
every  person  deposing  as  aforesaid, 
shall  be  carefully  examined  and  cau- 
tioned, and  8Wornor  affirmed  to  testify 
the  whole  truth,  and  shall  subscribe  the 
testimony  by  him  or  her  given,  after 
the  same  shall  Ik?  reduced  to  writing, 
which  shall  be  done  only  by  the  magis- 
trate taking  the  deposition,  or  by  the 
dej>onentin  his  presence.  And  the  de- 
position, so  taken  shall  be  retained  by 
such  magistrate,  until  he  deliver  the 
same  with  his  own  hand  into  the  court 
for  which  they  are  taken,  or  shall,  to- 
gether with  a certificate  of  the?  reasons 
as  aforesaid,  of  their  being  taken,  und 
of  the  notice,  if  any  given,  to  the  ad- 
verse party,  be  by  him,  the  said  magis- 
trate, scaled  up  and  directed  to  such 
court,  and  remain  under  his  seal  until 
opened  in  court.  And  any  person 
may  be  compelled  to  appear  and  de- 
pose as  aforesaid,  in  the  same  manner 
as  to  np|H?arand  testify  in  court.  And 
in  the  trial  of  any  cause  of  admiralty 
or  maritime  jurisdiction  in  a district 
court,  the  decree  in  which  may  be  ap- 
pealed from,  if  either  party  shall  sug- 
gest to  and  satisfy  the  court,  that  pro- 
bably it  will  not  be  in  his  power  to  pro- 
duce the  witnesses,  there  testifying,  be- 
fore the  circuit  court,  should  an  appeal 
be  had,  and  shall  move  that  their  testi- 
mony shall  lx?  taken  down  in  writing, 
it  shall  be  so  done  by  the  clerk  of  the 
court.  And  if  an  appeal  be  had,  such 
testimony  may  be  used  on  the  trial  of 
the  same,  if  it  shall  appear  to  the 
satisfaction  of  the  court,  which  shall 
try  the  appeal,  that  the  witnesses  are 
then  dead,  or  gone  out  of  the  United 
States,  or  to  a greater  distance  than  as 
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aforesaid,  from  the  place  where  the 
court  is  sitting ; or  that,  by  reason  of 
age,  sickness,  bodily  infirmity,  or  im- 
prisonment, they  are  unable  to  travel 
or  appear  at  court,  hut  not  otherwise. 
And  unless  the  same  shall  be  made  to 
appear  on  the  trial  of  any  cause,  with 
respect  to  witnesses  whose  depositions 
may  have  been  taken  therein,  such  de- 
positions shall  not  be  admitted  or  used 
in  the  cause.  Provided , That  nothing 
herein  shall  be  construed  to  prevent 
any  court  of  the  United  States  from 
granting  a dedimus  protestatem,  to  take 
depositions  according  to  common  us- 
age, when  it  may  lx;  necessary  to  pre- 
vent n failure  or  delay  of  justice ; which 
power  they  shall  severally  possess; 
nor  to  extend  to  de|x>sitions  taken  in 
perpetuam  rci  memoriam,  which,  if 
they  relate  to  matters  that  may  be  cog- 
nizable in  any  court  of  the  United 
States,  a circuit  court,  on  application 
thereto  made  as  a court  of  equity,  may, 
according  to  the  usages  in  chuncery, 
direct  to  be  tuken. 

f>. — The  act  of  January  24,  1827, 
3 Story’s  L.  U.  S.  2040,  authorises  the 
clerk  of  any  court  of  the  United  States 
within  which  a witness  resides  or  where 
he  is  found,  to  issue  a subprrnn  to  com- 
pel the  attendance  of  such  witness,  and 
u neglect  of  the  witness  to  attend  may 
be  punished  by  the  court  whose  clerk 
has  Issued  the  subpmna  as  for  a con- 
tempt. And  when  papers  are  wanted 
by  the  parties  litigant,  the  judge  of  the 
court  within  which  they  arc,  may  is- 
sue a subpuma  duces  tecum,  and  en- 
force obedience  by  punishment  as  for  a 
contempt. 

For  the  form  and  style  of  depositions, 
see  Gresl.  Eq.  Ev.  77. 

Deposition,  cccl.  laic , is  the  act  of 
depriving  a clergyman,  by  a competent 
tribunal,  of  his  clerical  orders,  to  pun- 
ish him  for  some  offence,  and  to  pre- 
vent his  acting  in  future  in  his  clerical 
character.  Ayl.  Far.  200. 

DEPOSITOR,  contracts,  is  lie  who 
makes  a deposit. 

2. — He  is  generally  entitled  to  re- 
ceive the  deposit  from  the  depositary, 
but  to  this  rule  there  are  exceptions ; 


as  when  the  depositor  at  the  time  of 
mnking  the  deposit  had  no  title  to  the 
property  deposited,  and  the  owner 
claims  it  from  the  depositary,  the  de- 
positor cannot  recover  it ; and  for  this 
reason,  that  heenn  never  be  in  a better 
situation  than  the  owner.  1 Barn.  & 
Aid.  450 ; 5 Taunt.  750.  As  to  the 
place  where  the  depositor  is  entitled  to 
receive  his  deposit,  see  Story  on  Bail m. 
§ 117—120. 

DEPREDATION,  French  law , is 
the  pillage  which  is  made  of  the  goods 
of  a decedent,  Ferr.  Mod.  h.  t. 

DEPR 1 V ATION,  ecclesiastical  pim- 
ishment , is  a censure  by  which  a cler- 
gyman is  deprived  of  his  parsonage, 
vicarage,  or  other  ecclesiastical  promo- 
tion or  dignity.  Vide  Ayliffe’s  Purcrg. 
20(> ; 1 HI.  Com.  303. 

DEPUTY,  one  authorised  by  an  of- 
ficer to  exercise  the  office  or  right  which 
the  officer  possesses,  for  and  in  place 
of  the  latter. 

2.  — In  general,  ministerial  officers 
can  appoint  deputies,  Com.  Dig.  Offi- 
cer, D 1,  unless  the  office  is  to  be  ex- 
ercised by  the  ministerial  officer  in  per- 
son ; and  where  the  office  partakes  ofa 
judicial  and  ministerial  character,  al- 
though a deputy  may  be  made  of  min- 
isterial acts,  one  cannot  lie  made  to 
authorise  the  performance  ofa  judicial 
act ; n sheriff  cannot  therefore  make  a 
deputy  to  hold  an  inquisition,  under  a 
writ  of  inquiry,  though  he  may  ap- 
point a deputy  to  serve  a w'rit. 

3.  — In  general  a deputy  has  power 
to  do  every  act  which  his  principal 
might  do;  but  a deputy  cannot  make 
a deputy. 

4.  — A deputy  should  always  act  in 

[ the  name  of  his  principal.  The  princi- 
pal is  liable  for  the  deputy’s  acts  per- 
formed by  him  as  such,  and  for  the 
neglect  of  the  deputy.  Dane’s  Ab. 
vol.  3,  c.  76,  a.  2;  and  the  deputy  is 
liable  himself  to  the  person  injured  for 
his  own  tortious  acts.  Dane’s  Ab.  In- 
dex. h.  t. ; Com.  Dig.  Officer,  D ; — Vis- 
count, B;  Vide  7 Vin.  Ab.  556  ; Arch. 
Civ.  PI.  68;  16  John.  R.  108. 

Deputy  attorney  general,  an 
officer  appointed  by  the  attorney-gene- 
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ral,  who  is  to  hold  his  office  during 
the  pleasure  of  the  latter,  and  whose 
duty  it  is  to  perform,  within  n speci- 
fied district,  the  duties  of  the  nttorncy- 
gcnerul.  Me  must  be  a member  of  the 
bar. 

Dkitty  district  attornkys.  The 
act  of  Congress  of  March  3,  1813,  2 
Story  L.  LJ.  S.  1530,  authorises  and 
directs  the  district  attorneys  of  the 
United  States  to  appoint  by  warrant, 
an  attorney  us  their  substitute  or  deputy 
in  all  cases  when  n<M5cssnry  to  sue  or 
prosecute  for  the  United  States,  in  any 
of  the  state  or  county  courts,  by  that 
act  invested  with  certain  jurisdiction, 
within  the  sphere  of  whose  jurisdiction 
the  said  district  attorneys  do  not  them- 
selves reside  or  practice;  and  the  said 
substitute  or  deputy  shall  be  sworn  or 
affirmed  to  the  luithful  execution  of  his 
duty. 

DERELICT,  common  law.  This 
term  is  applied  in  the  common  law  in 
a different  sense  from  what  it  bears  in 
the  civil  law.  In  the  former  it  is  ap- 
plied to  lands  left  by  the  sea. 

2. — When  so  left  by  degrees  the 
derelict  land  belongs  to  the  owner  of 
the  soil  adjoining,  but  when  the  sea  re- 
tires suddenly,  it  Ixdongs  to  the  govern- 
ment. 2 HI.  Com.  202 ; 1 Bro.  Civ. 
Law,  239 ; 1 Sumn.  328 ; 1 Sumn. 
491);  1 Gallis.  133;  Bee,  R.  62,  178, 
260;  Ware,  R.  332. 

DERELICTO,  civil  lawy  are  goods 
voluntarily  abandoned  by  their  owner ; 
he  must,  however,  leave  them,  not  only 
sine  spe  rcvcrlendiy  but  also  sine  animo 
revertendi ; his  intention  to  abandon 
them  may  be  inferred  by  a great  length  j 
of  time  during  which  he  may  have 
been  out  of  possession,  without  any  at- 
tempt to  regain  it.  1 Bro.  Civ.  Law, 
239  ; 2 Bro.  Civ.  Law,  51 ; Wood’s 
Civ.  Law,  150;  19  Amor.  Jur.  219, 
221,  222  ; Dane’s  Ab.  Index,  h.  t. ; 1 
Ware’s  R.  41. 

DEROGATION,  civil  lawy  is  the 
partial  abrogation  of  a law ; to  derogate 
from  a law  is  to  enact  something  which 
is  contrary  to  it ; to  abrogate  a law  is 
to  abolish  it  entirely.  Dig.  lib.  50,  t. 
17,1.  102. 


DESCENDANTS  are  the  posterity, 
or  those  who  have  issued  from  an  in- 
dividual, and  include  his  children, 
grandchildren,  and  their  children  to  the 
remotest  degree.  Ambl.  327 ; 2 Bro. 
C.  C.  30 ; lb.  230  ; 3 Bro.  C.  C.  367  ; 
1 Hop.  Leg.  115. 

2.  — The  descendants  form  what  is 
called  the  direct  descending  line.  Vide 
Line.  The  term  is  opposed  to  that  of 
ascendants,  (q.  v.) 

3.  — There  is  a difference  between 
the  number  of  nsccndnnts  and  descen- 
dants which  a man  may  have ; every 
one  has  the  same  order  of  ascendants, 
though  they  may  not  be  exactly  alike 
as  to  numbers,  because  some  may  be 
descended  from  a common  ancestor. 
In  the  line  of  descendants  they  fork 
differently  according  to  the  number 
of  children,  and  continue  longer  or 
shorter  ns  generations  continue  or  cease 
to  exist.  Many  fumilics  become  ex- 
tinct for  want  of  descendants  while 
others  will  last  to  the  remotest  ages ; 
the  line  of  descendants  is  therefore 
diversified  in  each  family. 

DESCENDER.  In  the  descent ; ns 
formedon  in  the  descender.  Bac.  Ab. 
Formedon,  A,  1.  Vide  Formedon. 

DESCENT.  Hereditary  succession. 
Descent  is  the  title,  whereby  a person, 
upon  the  death  of  his  ancestor,  acquires 
the  estate  of  the  latter,  as  his  heir  at 
law.  This  manner  of  acquiring  title 
is  directly  opposed  to  that  of  purchase, 
(q.  V.) 

2.  — It  will  be  proper  to  consider  1, 
what  kind  of  property  descends ; and,  2, 
the  general  rules  of  descent. 

3.  — § 1.  All  real  estate,  and  all  free- 
hold interest  in  land  descend  to  the 
heir.  And,  ns  being  accessory  to  the 
land  and  making  a part  of  the  inheri- 
tance, fixtures,  and  emblements,  and 
all  things  annexed  to,  or  connected 
with  the  land  descend  with  it  to  the 
heir.  Terms  for  years  and  other 
estates  less  than  freehold,  pnss  to  the 
executor,  and  arc  not  subjects  of  de- 
scent. It  is  a rule  at  common  law  that 
no  one  can  inherit  real  estate  unless  he 
wjus  heir  to  the.  person  last  seised.  This 
does  not  apply  as  a general  rule  in  the 
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United  States.  Vide  article  rosscssio 
fralris. 

4. — § 2.  The  general  rules  of  the 
law  of  descent. 

1.  It  is  a general  rule  in  the  law  of 
inheritance,  that  if  a person  owning 
real  estute,  dies  seised,  or  as  owner 
without  devising  the  same,  the  estate 
shall  descend  to  his  desendnnts  in  the 
direct  line  of  lineal  descent,  and  if 
there  be  but  one  person,  then  to  him  or 
her  alone ; and  if  more  than  one  per- 
son, and  all  of  equal  degree  of  con- 
sanguinity to  the  ancestor,  then  the  in- 
heritance shall  descend  to  the  several 
persons  as  tenants  in  common  in  equal 
parts,  however  remote  from  the  intes- 
tate the  common  degree  of  consanguini- 
ty may  be.  This  rule  is  in  favour  of 
the  equal  claims  of  the  descending  line, 
in  the  same  degree,  without  distinction 
of  sex,  and  to  the  exclusion  of  all  other 
claimants.  The  following  example  will 
illustrate  it ; it  consists  of  three  distinct 
cases:  1.  Supjjosc  Paul  shall  die 
seised  of  real  estate,  leaving  two  sons 
and  a daughter,  in  this  cast*  the  estate 
would  descend  to  them  in  equal  parts; 
but  suppose,  2,  that  instead  of  children, 
he  should  leave  several  grandchildren, 
two  of  them  the  children  of  his  son 
Peter,  and  one  the  son  of  his  son  John, 
these  will  inherit  the  estate  in  equal 
proportions ; or,  3,  instead  of  children 
and  grandchildren,  suppose  Paul  left 
ten  great  grandchildren,  one  the  lineal 
descendant  of  his  son  John,  and  nine 
the  descendants  of  his  son  Peter,  these, 
like  the  others,  would  partake  equally 
of  the  inheritance  ns  tenants  in  com- 
mon. According  to  Chancellor  Kent, 
this  rule  prevails  in  all  the  United 
States,  with  this  variation,  that  in  Ver- 
mont the  male  descendants  take  double 
the  share  of  females;  and  in  South 
Carolina,  the  widow  takes  one-third  of 
the  estate  in  fee;  and  in  Georgia,  she 
takes  a child’s  share  in  fee,  if  there  be 
any  children,  and,  if  none,  she  then  takes 
in  each  of  those  states,  a moiety,  of  the 
estate.  In  North  and  South  Carolina, 
the  claimant  takes  in  all  cases,  per 
stirpes , though  standing  in  the  same 
degree.  4 Kent,  Com.  371  ; Reeves’s 

Vol.  i. — 57 


Law  of  Desc.  jxissim  ; Grift*  Law  Reg., 
answers  to  the  (5th  interr.  under  tho 
head  of  each  state.  In  Louisiana  the 
rule  is,  that  in  all  cases  in  which  repre- 
sentation is  admitted,  the  partition  is 
made  by  roots ; if  one  root  has  produced 
several  branches,  the  subdivision  is 
also  made  by  root  in  each  branch,  and 
the  members  of  the  branch  take  between 
them  by  heads.  Civil  Code,  art.  895. 

5. — 2.  It  is  also  a rule,  that  if  a 
person  dying  seized,  or  as  owner  of 
the  land,  leaves  lawful  issue  of  different 
degrees  of  consanguinity,  the  inheri- 
tance shall  descend  to  the  children  and 
grand-children  of  tho  ancestor,  if  any 
be  living,  and  to  the  issue  of  such 
children  and  grand-children  as  shall 
be  dead,  and  so  on  to  the  remotest  de- 
gree, ns  tenants  in  common ; but  such 
grand-children  and  their  descendants, 
shall  inherit  only  such  share  as  their 
parents  respectively  would  have  in- 
herited if  living.  This  rule  may  ho 
illustrated  by  the  following  example: 
1.  Suppose  Peter,  the  ancestor,  had 
two  children,  John,  dead,  (represented 
in  the  following  diagram  by  figuc  1,) 
and  Maria,  living,  (fig.  2,)  John  had 
two  children,  Joseph,  living,  (fig.  3,) 
and  Charles,  dead,  (fig.  4,);  Charles 
had  two  children,  Robert,  living,  (fig. 
5,)  and  James,  dead,  (fig.  6,);  James 
had  two  children,  both  living,  Ann, 
(fig.  7,)  and  William,  (fig.  8.) 

Peter  (0)  the  ancestor. 


In  this  case  Maria  would  inherit  one 
half;  Joseph  the  son  of  John,  one  half 
of  the  half,  or  quarter  of  the  whole; 
Robert,  one-eighth  of  the  whole ; and 
Ann  and  William,  each  one-sixteenth 
of  the  whole,  which  they  would  hold 
as  tenants  in  common  in  these  pro- 
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portions.  This  is  called  inheritance 
per  stripes , by  roots,  because  the  heirs 
take  in  such  portions  only  as  their  im- 
mediate ancestors  would  have  inherited 
if  living. 

0. — 3.  When  the  owner  of  land 
dies  without  lawful  issue,  leaving  pa- 
rents, it  is  the  rule  in  some  of  the 
States,  that  the  inheritance  shall  ascend 
to  them,  first  to  the  lather,  and  then  to 
the  mother,  or  jointly  to  both,  under 
certain  regulations  prescribed  by  statute. 

7. — 4.  When  the  intestate  dies  with- 
out issue  or  parents,  the  estate  descends 
to  his  brothers  and  sisters  and  their 
representatives.  When  there  are  such 
relations,  and  all  of  equal  degree  of 
consunguinity  to  the  intestate,  the  in- 
heritance descends  to  them  in  equal 
parts,  however  remote  from  the  intes- 
tate the  common  degree  of  consangui- 
nity may  be.  When  all  the  heirs  are 
brothers  and  sisters,  or  all  of  them 
nephews  and  nciccs,  they  take  equally. 
When  some  arc  dead  who  leave  issue, 
and  some  are  living,  then  those  who 
are  living  take  the  share  they  would 
have  taken  if  all  had  been  living,  and 
the  descendants  of  those  w ho  are  dead 
inherit  only  the  share  which  their  im- 
mediate parents  would  have  received 
if  living.  When  the  direct  lineal  des- 
cendants stand  in  equal  degrees,  they 
take  per  capita , by  the  head,  each  one 
full  share ; when  on  the  contrary,  they 
stand  in  difterent  degrees  of  consan- 
guinity to  the  common  ancestor,  they 
take  per  stripes,  by  roots,  by  right  of 
representation.  It  is  nearly  a general 
rule,  that  the  ascending  line,  aficr 
parents,  is  postponed  to  the  collateral 
line  of  brothers  and  sisters.  Consi- 
derable difference  exists  in  the  laws  of 
the  several  states,  when  the  next  of 
kin  arc  nephews  and  nieces,  and 
uncles  and  aunts  claim  as  standing  in 
the  same  degree.  In  many  of  the 
states,  all  these  relations  take  equally 
ns  being  next  of  kin ; this  is  the  rule  in 
the  states  of  New  Hampshire,  Ver- 
mont, (subject  to  the  claim  of  the  males 
to  a double  portion  as  above  stated,) 
Rluxlo  Island,  North  Carolina,  and 
Louisiana.  In  Alabama,  Connecticut, 


Delaware,  Georgia,  Indiana,  Illinois, 
Kentucky,  Maine,  Maryland,  Massa- 
chusetts, Mississippi,  Missouri,  New 
Jersey,  New  York,  Ohio,  Pennsyl- 
vania, South  Carolina,  Tennessee,  and 
Virginia,  on  the  contrary,  nephews  and 
nieces  take  in  exclusion  of  uncles  and 
aunts,  though  they  be  of  equal  degree 
of  consanguinity  to  the  intestate.  In 
Alabama,  Connecticut,  Georgia,  Mary- 
land, New  Hampshire,  Ohio,  Rhode 
Island,  and  Vermont,  them  is  no  re- 
presentation among  collaterals  aficr  the 
children  of  brothers  and  sisters;  in 
Delaware,  none  after  the  grand-children 
of  brothers  and  sisters.  In  Louisiana, 
the  ascending  line  must  be  exhausted 
before  the  estate  passes  to  col  Intends. 
Code,  art.  910.  In  North  Carolina, 
claimants  take  per  stripes  in  every 
case,  though  they  stand  in  equal  degree 
of  consanguinity  to  the  common  an- 
cestor. As  to  the  distinction  between 
whole  and  half  blood,  vide  Half 
blood. 

8.  — 5.  Chancellor  Kent  lays  it  dow  n 
as  a general  rule  in  the  American  law 
of  descent,  that  when  the  intestate  has 
left  no  lineal  descendants,  nor  parents, 
nor  brothers,  nor  sisters,  or  their  de- 
scendants, that  the  grand-father  takes 
the  estate,  before  uncles  and  aunts,  as 
being  nearest  of  kin  to  the  intestate. 

9.  — fl.  When  the  intestate  dies  leav- 
ing no  lineal  descendants,  nor  parents, 
nor  brothers,  nor  sisters,  nor  any  of 
their  descendants,  nor  grand-parents, 
as  a general  rule,  it  is  presumed,  the 
inheritance  descends  to  the  brothers 
and  sisters  of  both  the  intestate's 
parents,  and  to  their  descendants, 
equally.  When  they  ull  stand  in 
equal  degree  to  the  intestate,  they  take 
per  capita , und  when  in  unequal  de- 
gree, per  stripes.  To  this  general  rule, 
how’ever,  there  are  slight  variations  in 
some  of  the  states,  as,  in  New  York, 
grand- pa  rents  do  not  take  before  col- 
laterals. 

10.  — 7.  When  the  inheritance  came 
to  the  intestate  on  the  part  of  the 
father,  then  the  brothers  and  sisters  of 
the  lather  and  their  descendants  shall 
have  the  preference,  and,  in  default  of 
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them,  the  estate  shall  descend  to  the 
brothers  and  sisters  of  the  mother,  and 
their  descendants;  and  where  the  in- 
heritance comes  to  the  intestate  on  the 
part  ot  his  mother,  then  her  brothers 
and  sisters,  and  their  descendants,  have 
a preference,  and  in  default  of  them, 
the  brothers  and  sisters  on  the  side  of 
the  father,  and  their  descendants,  in- 
herit.  This  is  the  rule  in  Connecticut, 
New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Pennsylvania,  Rhode  Island, 
Tennessee,  and  Virginia.  In  some  of 
the  states  there  is  perhaps  no  distinc- 
tion as  to  the  descent,  whether  they 
have  been  nequired  by  purchase  or  by 
descent  from  an  uncestor. 

11.  — 8.  When  there  is  a failure  of 
heirs  under  the  preceding  rules,  the  in- 
heritance descends  to  the  remaining 
next  of  kin  of  the  intestate,  according 
to  the  rules  in  the  statute  of  distri- 
bution of  the  personal  estate,  subject 
to  the  doctrine  in  the  preceding  rules 
in  the  different  states  ns  to  the  half 
blood,  to  ancestral  estates,  and  os  to 
the  equality  of  distribution.  This  rule 
prevails  in  several  states,  subject  to 
some  peculiarities  in  the  local  laws  of 
descent,  which  extend  to  this  rule. 

12.  — It  is  proj>er  before  closing  this 
article,  to  remind  the  reader,  that  in 
computing  the  degrees  of  consangui- 
nity, the  civil  law  is  followed  generally 
in  this  country,  except  in  North  Caro- 
lina, where  the  rules  of  the  common 
law  in  their  application  to  descents  are 
adopted,  to  ascertain  the  degree  of  con- 
sanguinity. Vide  the  articles  Branch; 
Consanguinity ; Degree;  Line. 

DESCRIPTION  is  a written  account 
of  the  state  and  condition  of  personal 
property,  titles,  papers,  and  the  like. 
It  is  a kind  of  inventory,  (q.  v.)  hut  is 
more  particular  in  ascertaining  the 
exact  condition  of  the  property,  and  is 
without  any  appraisement  of  it. 

2.  — When  goods  arc  found  in  the 
possession  of  a person  accused  of  steal- 
ing them,  a description  ought  to  be 
made  of  them.  Mcrl.  Rep.  li.  t. 

3.  — A description  is  less  perfect  than 
a definition,  (q.  v.)  It  gives  some 
knowledge  of  the  accidents  and  quali- 


ties of  a thing;  for  example,  plants, 
fruits,  and  animals,  arc  described  by 
their  shape,  bulk,  colour,  and  the  like 
accidents.  Ayl.  Pand.  60. 

4. — Description  may  also  he  of  a 
person,  as  description  of  a legatee.  1 
Roper  on  Leg.  chap.  2. 

DESERTER.  One  who  abandons 
his  jK)st ; as,  a soldier  who  atmndons 
the  public  service  without  leave ; or  a 
sailor  who  nl>an<lons  a ship  when  he 
has  engaged  to  serve. 

DESERTION,  crim.  fair,  is  an  of- 
fence which  consists  in  the  abandon- 
ment of  the  public  service,  in  the  army 
or  navy,  without  leave. 

2.  — The  act  of  March  10,  1802,  s. 
10,  enacts,  that  if  any  non-commis- 
sioned officer,  musician,  or  private, 
shall  desert  the  service  of  the  United 
States,  he  shall,  in  addition  to  the  pe- 
nalties mentioned  in  the  rules  and  arti- 
cles of  war,  be  liable  to  servo  for  and 
during  such  period  as  shall,  with  the 
time  he  may  have  served  previous  to 
his  desertion,  amount  to  the  full  term 
of  his  enlistment;  and  such  soldier 
shall  and  may  bo  tried  by  a court- 
martial,  and  punished,  although  the 
term  of  his  enlistment  may  have 
elapsed  previous  to  his  being  appre- 
hended or  tried. 

3.  — By  the  articles  of  war,  it  is 
enacted,  that  “ any  non-commissioned 
officer  or  soldier  rtho  shall,  without 
leave  from  his  commanding  officer,  ab- 
sent himself  from  his  troop,  company, 
or  detachment,  shall,  upon  being  con- 
victed thereof,  be  punished,  according 
to  the  nature  of  his  offence,  at  the 
discretion  of  a court-murtial.”  Art. 
21. 

4.  — By  the  articles  for  the  govern- 
ment of  the  navy,  art.  1G,  it  is  enacted, 
that  “ if  any  person  in  the  navy  shall 
desert  to  an  enemy,  or  rcl>el,  he  shall 
suffer  death ;”  and  by  art.  17,  “ if  any 
person  in  the  navy  shall  desert,  or  shall 
entice  others  to  desert,  he  shall  sufTer 
death,  or  such  other  punishment  as  a 
court-martial  shall  adjudge.” 

Desertion,  torts,  is  the  act  by  which 
a rnan  alwmdons  his  wile  and  children, 
or  either  of  them. 
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2. — On  proof  of  desertion,  the  courts 
possess  the  power  to  grant  the  wife,  or 
such  children  ns  have  been  deserted, 
alimony,  (q.  v.) 

Desertion,  malicious.  The  act  of 
a husband  or  wife,  in  leaving  a con- 
sort, without  just  cause,  (or  the  purpose 
of  causing  a perpetual  separation. 
Vide  Abarulonmcnl,  malicious . 

Dhskktion  of  seamen,  contracts,  is 
the  abandonment,  by  u sailor,  of  a ship 
or  vessel,  in  which  he  engaged  to  per- 
form a voyage,  before  the  expiration  of 
Ids  time,  and  without  leave. 

2. — Desertion,  without  just  cause, 
renders  the  sailor  liable,  on  his  ship- 
ping articles,  for  damages,  and  will, 
besides,  work  a forfeiture  of  his  wages 
previously  earned.  3 Kent,  Com.  155. 
It  has  been  decided,  in  England,  that 
leaving  the  ship  before  the  completion 
of  the  voyage  is  not  desertion,  in  the 
case,  1,  of  the  seaman’s  entering  into 
the  public  sendee,  either  voluntarily  or 
by  impress ; and,  2,  when  lie  is  com- 
pelled to  leave  it  by  the  inhuman  treat- 
ment of  the  captain.  2 Esp.  B.  2G9  ; 
1 Bell’s  Com.  514,  5th  ed. ; 2 Bob. 
Adm.  B.  232. 

DESIGNATION,  wills,  is  the  ex- 
pression used  by  a testator,  instead  of 
the  name  of  the  person  or  the  thing  he 
is  desirous  to  name;  for  example,  a 
legacy  to  the  eldest  son  of  such  a per- 
son, would  be  a designation  of  the  le- 
gatee. Vide  1 Bop.  Leg.  ch.  2. 

2. — A bequest  of  the  (arm  which  the 
testator  bought  of  such  a person ; or 
of  the  picture  he  owns,  painted  by  such 
an  artist,  would  be  a designation  of  the 
thing  devised  or  bequeathed. 

DESPACIIEUBS.  The  name  given, 
in  some  countries,  to  persons  appointed 
to  settle  cases  of  average.  Ord.  dumb, 
t.  21,  art.  10. 

DESPATCHES  arc  official  commu- 
nications of  official  persons,  on  the  af- 
fairs of  government. 

2. — In  general,  the  bearer  of  de- 
spatches is  entitled  to  all  the  facilities 
that  can  be  given  him,  in  his  own 
country,  or  in  a neutral  state ; but  a 
neutral’  cannot,  in  general,  be  the 
bearer  of  despatches  of  one  of  the  bel- 


ligerent parties.  6 C.  Bob.  4(35  ; sec 
2 Dodson,  54  ; Edw.  274. 

DESPEBATE.  Of  which  there  is 
no  hope. 

2. — This  term  is  used  frequently,  in 
making  an  inventory  of  a decedent’s 
effects,  when  u debt  is  considered  so 
bad  that  there  is  no  hojic  of  recovering 
it.  It  is  then  called  a desperate  debt, 
and,  if  it  bo  so  returned,  it  will  be;  pri- 
ma  facie  considered  as  desperate.  Sec 
Toll.  Ex.  248;  2 Williams,  Ex.  G44 ; 
1 Chit.  Pr.  580.  See  Sperate. 

DESPOT. — This  word,  in  its  most 
simple  and  original  acceptation,  signi- 
fies master  ami  supreme  lord  ; it  is  sy- 
nonymous with  inonurch ; but,  tuken 
in  bad  part,  ns  it  is  usually  employed, 
it  signifies  a tyrant.  In  some  states, 
despot  is  the  title  given  to  the  sove- 
reign, as  king  is  given  in  others.  En- 
eye.  Lend. 

DESPOTISM,  in  government , is 
that  abuse  of  government,  where  the 
sovereign  power  is  not  divided,  but 
united  in  the  hands  of  a single  man, 
whatever  may  be  his  official  title.  It 
is  not,  properly,  a form  of  government. 
Toull.  Dr.  Civ.  Fr.  tit.  prel.  n.  32; 
Butherf.  Inst.  b.  1,  c.  20,  § 1.  Vide 
Tyranny ; Tyrant. 

DESSEISED,  • pleading.  This  is  a 
word  with  a technical  meaning,  which 
when  inserted  in  an  indictment  for  for- 
cible entry  and  detainer,  has  all  the 
force  of  the  words  expelled  or  unlaw- 
fully, for  the  last  is  superfluous,  and 
the  first  is  implied  in  the  word  dcs- 
seised.  8 T.  B.  357  ; Cro.  Jac.  32 ; 
vide  3 Ycatcs’s  B.  39 ; S.  C.  4 Dali. 
Bep.  212. 

DESTINATION,  is  the  application 
which  the  testator  directs  shall  be  made 
of  the  legacy  he  gives ; for  example, 
when  a testator  gives  to  a hospital  a 
sum  of  money,  to  be  applied  in  erect- 
ing buildings,  he  is  said  to  give  a des- 
tination to  the  legacy.  Destination 
also  signifies  the  intended  application 
of  a thing.  Mill-stones,  for  example, 
taken  out  of  a mill  to  be  picked,  and 
intended  to  be  returned,  have  a desti- 
nation, and  are  considered  as  real  es- 
tate, although  detached  from  the  free- 
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hold.  1 loir-looms,  (q.  v.,)  although 
personal  chattels,  are,  by  their  destina- 
tion, considered  real  estate ; and  mo- 
ney agreed  or  directed  to  be  laid  out  in 
land,  is  treated  as  real  property. 
Newl.  on  Contr.  eh.  3 ; Fonbl.  Eq.  B.  1, 
c.  0,  § 9;  3 Wheat.  R.  577  ; 2 Bell’s 
Com. 2;  Brsk.Inst.2,2,§  14.  Videillttf. 

2.  — When  the  owner  of  two  ad- 
joining houses  uses,  during  his  lift;, 
the  property  in  such  a manner  ns  to 
make  one  pro|K*rty  subject  to  the 
other,  and  devises  one  property  to  one 
person,  and  the  other  to  another,  this 
is  said  not  to  be  an  easement  or  servi- 
tude, but  a destination  by  the  former 
owner.  Lois  des  B;\t.  partie  1,  c.  4, 
art.  3,  § 3 ; 5 liar.  & John.  82.  Sec 
Dedication. 

Destination,  com.  law.  The  port 
at  which  a ship  is  to  end  her  voyage 
is  called  her  port  of  destination.  Pai  d, 
n.  000. 

DESUETUDE.  This  term  is  ap- 
plied to  laws  which  have  become  obso- 
lete, (q.  v.) 

DETAINER.  1.  The  act  of  keep- 
ing a person  against  his  will,  or  of 
keeping  goods  or  property.  All  illegal 
detainers  of  the  jierson  amount  to  false 
imprisonment,  and  may  be  remedied 
by  habeas  corpus. 

2.  — 2.  A detainer  or  detention  of 
goods  is  either  lawful  or  unlawful ; 
when  lawful,  the  party  having  posses- 
sion of  them  cannot  be  deprived  of  it. 
The  detention  may  lie  unlawful,  al- 
though the  original  taking  was  lawful ; 
as  when  goods  were  distrained  lor  rent, 
and  the  rent  was  afterwards  paid  ; or 
when  they  were  pledged,  and  the  mo- 
ney borrowed,  and  interest  was  after- 
wards paid ; in  these,  and  the  like 
cases,  the  owner  should  make  a de- 
mand, (q.  v.,)  and  if  the  jiossessor  re- 
fuse to  restore  them,  trover,  detinue,  or 
replevin,  will  lie,  at  the  option  of  the 
plaintiff 

3.  — 3.  There  may  also  be  a de- 
tainer of  land,  and  this  is  either  lawful 
and  peaceable,  or  unlawful  and  forci- 
ble. 1.  The  detainer  is  lawful  where 
the  entry  has  been  lawful,  and  the  es- 
tate is  held  by  virtue  of  some  right. 


2.  It  is  unlawful  and  forcible,  where 
the  entry  has  been  unlawful,  and  with 
force,  nnd  it  is  retained,  by  force, 
against  right;  or  even  when  the  entry 
has  been  peoceablo  and  lawful,  if  the 
detainer  l>c  by  force,  und  against  right, 
ns,  if  a tenant  at  will  should  detain 
with  force,  after  the  will  lias  deter- 
mined, he  will  be  guity  of  a forcible 
detainer.  Hawk.  P.  C.  ch.  04,  s.  22; 
2 Chit.  Pr.  238;  Com.  Dig.  B.  2;  8 
Cowen,  210;  1 Hall,  240;  4 John. 
198;  4 Bibb,  501  ; a forcible  detainer 
is  a distinct  offence  from  a forcible  en- 
try. 8 Cowen,  210.  See  Forcible  en- 
try ami  detainer. 

4. — 4.  A writ  or  instrument,  issued  or 
made  by  a competent  officer,  authoris- 
ing the  koejier  of  n prison  to  keep  in 
his  custody  a person  therein  named ; a 
detainer  may  be  lodged  against  one 
within  the  walls  of  a prison,  on  what 
account  soever  ho  is  there.  Com. 
Dig.  Process,  E 3 b. 

DETENTION.  The  act  of  retain- 
ing a person  or  property,  and  prevent- 
ing the  removal  of  such  |>erson  or 
property. 

2.  — The  detention  may  be  occa- 
sioned by  accidents,  as,  the  detention 
of  a ship  by  calms,  or  by  ice ; or  it 
may  be  hostile,  as  the  detention  of  per- 
sons or  ships  in  a foreign  country,  by 
order  of  the  government.  In  general, 
the  detention  of  a ship  docs  not  change 
the  nature  of  the  contract,  and  there- 
fore sailors  will  be  entitled  to  their 
wages  during  the  time  of  the  detention. 
1 Bell’s  Com.  517,  519,  5th  cd. ; 
Mackel.  Man.  § 210. 

3.  — A detention  is  legal  when  the 
party  has  a right  to  the  property,  and 
has  come  lawfully  into  possession.  It 
is  illegal  when  the  taking  was  unlaw- 
ful, as  is  the  case  of  forcible  entry  and 
detainer,  although  the  party  may  havo 
a right  of  possession ; but,  in  some 
cases,  the  detention  may  be  lawful, 
although  the  taking  may  have  been 
unlawful.  3 Penn.  St.  R.  20.  When 
the  taking  was  legal,  the  detention  may 
be  illegal ; os,  if  one  borrow  a horse, 
to  ride  from  A to  B,  and  afterwards 
detain  him  from  the  owner,  after  dc- 
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mand,  such  detention  is  unlawful,  and 
the  owner  may  either  retake  his  pro- 
perty, or  have  an  action  of  replevin  or 
detinue.  1 Chit.  Pr.  135.  In  some 
Cases,  the  detention  becomes  criminal, 
although  the  taking  was  lawful,  as  in 
embezzlement. 

DETERMINATION,  is  the  end, 
the  conclusion,  of  a right  or  authority  ; 
as,  the  determination  of  a lease.  Com. 
Dig.  Estates,  by  grant,  (1  10,  11,  nnd 
12.  The  determination  of  an  authority 
is,  the  end  of  the  authority  given  ; the 
end  of  the  return-day  of  a writ  deter- 
mines the  authority  of  the  sheriff;  the 
death  of  the  principal  determines  the 
authority  of  a mere  attorney.  By  de-  1 
termination  is  also  understood  the  de- 
cision or  judgment  of  a court  of  justice. 

DETINET.  Ho  detains.  Vid c De- 
bcl  el  Detinet , nnd  JJctinuit. 

DETINUE,  remedies , is  the  name 
of  an  action  for  the  recovery  of  a per- 
sonal chattel  in  specie.  3 Bl.  Com. 
152 ; 1 .1.  J.  Marsh.  500. 

2.  — This  action  may  be  considered, 
1,  with  reference  to  the  nature  of  the 
thing  to  bo  recovered  ; 2,  the  plaintiff's 
interest  therein  ; 3,  the  injury  ; 4,  the 
pleadings ; 5 the  judgment. 

3.  — 1.  The  goods  which  it  is  sought 
to  recover,  must  be  capable  of  being 
distinguished  from  all  others,  ns  a par- 
ticular horse,  a cow,  &c.,  but  not  fora 
bushel  of  grain.  Com.  Dig.  Detinue, 
B,  C ; 2 Bl.  Com.  152  ; Co.  Litt.  286 
b.  Detinue  cannot  Ik;  maintained 
where  the  property  sued  for  had  ceased 
to  exist  when  the  suit  was  commenced. 

2 Dana,  332.  See  5 Stew.  & Port. 
123;  1 Ala.  R.  203. 

4.  — 2.  To  support  this  action,  the 
plaintiff  must  have  a right  to  immedi- 
ate possession,  although  he  never  had 
actual  possession,  a reversioner  cannot, 
therefore,  maintain  it.  And  a bailee, 
who  has  only  a special  property  may 
nevertheless  support  it  when  he  deliver- 
ed the  goods  to  the  defendant,  or  they 
were  taken  out  of  the  bailee’s  custody. 

2 Suund.  47,  b,  c,  d;  Bro.  Ah.  h.  t.  ; 

9 Leigh,  R.  158  ; 1 How.  (Miss.)  R. 
315;  5 How.  (Miss.)  R.  742;  4 B. 
Munr.  365. 


5.  — 3.  The  gist  of  the  action  is  the 
wrongful  detuiner,  nnd  not  the  original 
taking.  The  possession  must  have 
been  acquired  by  the  defendant  by  law- 
ful means,  as  by  delivery,  bailment,  or 
finding,  and  not  tortiously.  1 Misso. 
U.  749.  But  a demand  is  not  requisite, 
except  for  the  purpose  of  entitling  the 
plaintiff  to  damages  for  the  detention 
lietwoen  the  time  of  the  demand  and 
that  of  the  commencement  of  the;  action. 

1 Bibb,  186;  4 Bibb,  340;  1 Misso. 
9 ; 3 Litt.  40. 

6.  — 4.  In  the  pleadings  in  this  ac- 
tion much  certainty  is  requisite  in  the 
description  of  the  chattels.  A declara- 
tion for  “ a red  cow  with  a white  face,” 
is  not  supported  by  proof  that  the  cow 
was  a yellow  or  sorrel  cow.  1 Scam. 
R.  200.  The  general  issue  is  non  fie - 
finely  and  under  it  special  matter  may 
be  given  in  evidence.  Co.  Litt.  283. 

7.  — 5.  The  verdict  nnd  judgment 
must  be  such,  that  a special  remedy 
may  be  had  for  the  recovery  of  the 
goods  detained,  or  a satisfaction  in 
value  for  each  parcel,  in  case  they,  or 
cither  of  them,  cannot  be  returned. 
Walker,  R.  538;  7 Ala.  R.  189;  4 
Ycrg.  R.  570 ; 3 Monr.  59 ; 7 Ala. 
R.  807  ; 5 Miss.  R.  489  ; 6 Monr.  52; 
4 Dana,  58;  3 B.  Munr.  313;  2 
Humph.  59.  The  judgment  is  in  the 
alternative,  that  the  plaintiff  rwover 
the  goods  or  the  value  thereof,  if  he 
cannot  have  the  goods  themselves,  nnd 
his  damages,  4 Dana,  R.  68 ; 2 
Humph.  59  ; 3 B.  Monr.  313,  for  the 

I detention  and  full  costs.  Vide,  gene- 
rally, 1 Chit.  PI.  1 17  ; 3 Bl.  Com.  152  ; 

2 Reeve’s  Hist.  C.  L.  261,  333,  330  ; 

3 Ih.  60,  74  ; Bull.  N.  P.  50.  This 
action  has  yielded  to  the  more  practi- 
cal and  less  technical  action  of  trover. 
3 Bl.  Com.  152. 

DETINUIT,  'praelicCy  he  detained. 

2. — Whore  an  action  of  replevin  is 
instituted  for  goods  which  the  defend- 
ant had  taken  hut  which  he  afterwards 
restored,  it  is  said  to  bo  brought  in  the 
f/elinuit ; in  such  case  the  judgment  is 
that  the  plaintiff  recover  the  damages 
assessed  by  the  jury  for  the  taking  and 
unjust  detention  or  for  the  latter  only 
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where  the  former  was  justifiable,  and 
his  costs. 

3. — When  the  replevin  is  in  the  de- 
tincty  that  he  retains  the  goods,  the  jury 
must  find  in  addition  to  the  above,  the 
vuluc  of  the  chattels,  (assuming  they 
arc  still  detained,)  not  in  n gross  sum, 
but  each  separate  article  must  be  sepa- 
rately valued,  for  perhaps  the  defend- 
ant may  restore  some  of  them,  in  which 
case  the  plaintiff  is  to  recover  the  value 
of  the  remainder.  Vide  Dcbct  ct  Dc- 
tinct. 

DEVASTAVIT.  A devastavit  is 
a mismanagement  and  waste  by  an  ex- 
ecutor, administrator  or  other  trustee, 
of  the  estate  and  effects  trusted  to  him, 
as  such,  by  which  a loss  occurs. 

2.  — It  takes  place  by  direct  abuse, 
by  inal-administration,  and  by  neglect. 

3.  — § 1.  By  direct  abuse.  This 
takes  place  when  the  executor,  admin- 
istrator or  trustee,  sells,  embezzles,  or 
converts  to  his  own  use,  the  goods  en- 
trusted to  him.  Com.  Dig.  Adminis- 
tration, I 1 ; releases  a claim  due  to  the 
estate,  8 Bats.  Al>.  7 oo ; Hob*  260; 
Cro.  Eliz.  43  $ 7 John.  R.  404 ; 9 
Mass.  352  ; or  surrenders  a lease  be- 
low its  value.  2 John.  Cus.  37G;  3 
I*.  Wms.  330.  These  instances  suffi- 
ciently show  that  any  wilful  waste  of 
the  property  will  be  considered  as  a 
direct  devastavit. 

4.  — § 2.  By  maladministration. 
Devastavit  by  maladministration  most 
frequently  occurs  by  the  payment  of 
claims  which  were  not  due  nor  owing ; 
or  by  paying  others  out  of  the  order  in 
which  they  ought  to  lx?  paid  ; or  by  the 
payment  of  legacies  before  all  the  debts 
have  been  satisfied.  4 Serg.  6s  Rawle, 
394. 

6. — § 3.  By  neglect.  Negligence 
on  the  part  of  an  executor,  administra- 
tor or  trustee,  may  equally  tend  to  the 
waste  of  the  estate,  as  the  direct  des- 
truction or  mal-administration  of  the 
assets,  and  render  him  guilty  of  a de- 
vastavit. The  neglect  to  sell  the  goods 
at  a fair  price  within  a reasonable 
time,  or,  if  they  are  perishable  goods, 
before  they  are  wasted,  will  be  a devas- 
tavit. And  a neglect  to  collect  a doubt- 


ful debt,  which  by  proper  exertion, 
might  have  been  collected,  will  bo  so 
considered.  Bac.  Ab.  Executors,  L. 

0. — The  luw  requires  from  trustees, 
good  faith  and  due  diligence,  the  want 
of  which  is  punished  by  making  them 
responsible  for  the  losses  which  may 
be  sustained  by  the  property  entrusted 
to  them;  when,  therefore,  a party  has 
been  guilty  of  a devastavit , lie  is  requir- 
ed to  make  up  the  loss  out  of  his  own 
estate.  Vide  Com.  Dig.  Administra- 
tion, I;  11  Vin.  Ab.  390;  1 Supp.  to 
Ves.  Jr.  209 ; 1 Vcrn.  328 ; 7 East, 
U.  257;  1 Binn.  194;  1 Serg.  & 
Rawle,  241;  1 John.  R.  390;  1 
Caincs’s  Cas.  90  ; Bac.  Ab.  Executor, 
L. 

DEVIATION,  insurance , contracts , 
is  a voluntary  departure,  without  ne- 
cessity, or  any  reasonable  cause,  from 
the  regular  and  usual  course  of  the 
voyage  insured. 

2.  — From  the  moment  this  happens, 
the  voyugc  is  changed,  the  contract  de- 
termined, and  the  insurer  discharged 
from  all  subsequent  responsibility.  By 
the  contract  the  insurer  only  runs  the 
risk  of  the  contract  agreed  upon,  and 
no  other ; and  it  is  therefore  a condition 
implied  in  the  policy,  that  the  ship 
shall  proceed  to  her  port  of  destination 
by  the  shortest  and  safest  course,  and 
on  no  account  to  deviute  from  that 
course  but  in  cases  of  necessity. 

3.  — The  effect  of  a deviation  is  not 
to  vitiate  or  avoid  the  policy,  but  only 
to  determine  the  liability  of  the  under- 
writers from  the  time  of  the  deviation. 
If,  therefore,  the  ship  or  goods,  after  the 
voyage  has  commenced,  receive  dam- 
age, then  the  ship  deviates,  and  after- 
wards a loss  happen,  there,  though  the 
insurer  is  discharged  from  the  time  of 
the  deviation,  and  is  not  answerable  for 
the  subsequent  loss,  yet  he  is  bound  to 
make  good  the  damage  sustained  pre- 
vious to  the  deviation.  2 Lord  Kaym. 
842  ; 2 Salk.  444. 

4.  — But  though  he  is  thus  discharg- 

ed from  subsequent  rcsjamsibility,  he  is 
entitled  to  retain  the  whole  premium. 
Dougl.  271;  1 Marsh.  Ins.  183; 

Park,  Ins.  294.  See  2 Phil.  Ev.  GO, 


n.  (b),  where  the  American  cases  arc 
cited. 

6. — What  amounts  to  n deviation  is 
not  easily  defined,  but  a departure 
front  the  usual  course  of  the  voyage,  or 
remaining  at  place*  where  the  ship  is 
authorised  to  touch,  longer  than  neces- 
sary, or  doing  there  what  the  insured 
is  not  authorised  to  do,  as  if  the  ship 
have  merely  liberty  to  touch  at  a port, 
and  the  insured  stay  there  to  trade  or 
break  bulk,  it  is  a deviation.  4 Dali. 
274;  1 Peters’s  C.  C.  It.  104;  Marsh. 
Ins.  13.  1,  c.  0,  s.  2.  I3y  the  course  of 
the  voyage,  is  not  meant  the  shortest 
course  the  ship  can  take  from  her  port 
of  departure  to  her  |>ort  of  destination, 
but  the  regular  and  customary  track,  if 
such  there  bo,  which  long  usage  has 
proved  to  be  the  safest  and  most  con- 
venient. 1 Marsh.  Ins.  185.  Sec  3 
Johns.  Cas.  352  ; 7 T.  It.  102. 

G. — A deviation  that  will  discharge 
the  insurer,  must  be  a voluntary  depar- 
ture from  the  usual  course  of  the  voy- 
age insured,  and  not  warranted  by  any 
necessity.  If  a deviation  can  be  justi- 
fied by  necessity,  it  will  not  affect  the 
contract ; and  necessity  will  justify  a 
deviation,  though  it  proceed  from  n 
cause  not  insured  against.  The  cases 
of  necessity  which  are  most  frequently 
adduced  to  justify  a departure  from  the 
direct  or  usual  course  of  the  voyage, 
are,  1st,  Stress  of  weather;  2d,  T lie 
want  of  necessary  repairs ; 3d,  Joining 
convoy  ; 4th,  Succouring  ships  in  dis- 
tress ; 5th,  Avoiding  capture  or  deten- 
tion ; Gth,  Sickness  of  the  master  or 
mariner  ; 7th,  Mutiny  of  the  crew. 

See  Park,  Ins.  ch.  17  ; 2 John.  Cas. 
290  ; 11  Johns.  It.  241  ; Pet.  C.  C.  R. 
98;  2 Johns.  Rep.  89;  14  Johns.  R. 
315;  2 Johns.  R.  138;  9 Johns.  It. 
192  ; 8 Johns.  Rep.  491  ; 13  Mass.  68  ; 
13  Mass.  539;  lb.  118  ; 14  Mass.  12 ; 
1 Johns.  Cas.  313  ; 11  Johns.  R.  241  ; 
3 Johns.  It.  352  ; 10  Johns.  It.  83;  1 
Johns.  R.  301  ; 9 Mass.  436,  447  ; 3 
Binn.  457  ; 7 Mass.  349  ; 5 Mass.  1 ; 8 
Mass.  308 ; 6 Mass.  102,  121  ; 0 Mass. 
122  ; 7 Cranch,  26  ; lb.  487  ; 3 Wheat. 
159;  7 Mass.  365;  10  Mass.  21  ; lb. 
347  ; 7 Johns.  Rep.  364;  3 Johns.  It. 


352  ; 4 Dali.  R.  274  ; 5 Binn.  403 ; 2 
Serg.  & Raw.  309 ; 2 Cranch,  240. 

Dkviation,  contracts.  When  a 
plan  hus  been  adopted  for  a building, 
and  in  the  progress  of  a work  a change 
has  been  made  from  the  originnl  plan, 
the  change  is  called  a deviation. 

2.  — When  the  contract  is  to  build  a 
house  according  to  the  original  plan, 
and  a deviation  takes  place,  the  con- 
tract shall  be  traced  ns  far  ns  possible, 
and  the  additions,  if  any  have  been 
made,  shall  be  paid  according  to  the 
usual  rate  of  charging.  3 Barn.  & 
Aid.  47;  and  see  1 Vcs.  jr.  60 ; 10 
Ves.  jr.  306;  14  Ves.  413;  13  Vcs. 
73;  Id.  81;  6 Johns.  Ch.  R.  38;  3 
Cranch,  270;  5 Cranch,  262;  3 Ves. 
693;  7 Ves.  274  ; Chit.  Contr.  168; 
9 Pick . 298. 

3.  — The  Civil  Code  of  Louisiana, 
art.  2734,  provides,  that  when  an 
architect  or  other  workman  has  under- 
taken the  building  of  a house  by  the 
job,  according  to  a plot  agreed  on  be- 
tween him  and  the  owner  of  the  ground, 
he  cannot  claim  an  increase  of  the 
price  agreed  on,  on  the  plea  of  the 
originnl  plot  having  been  changed  and 
extended,  unless  he  can  prove  that 
such  changes  have  been  made  in  com- 
pliance with  the  wishes  of  the  proprietor. 

DEVISAVIT  VEL  NON,  practice, 
the  name  of  an  issue  sent  out  of  a court 
of  chancery,  or  one  which  exercises 
chancery  jurisdiction,  to  a court  of 
law,  to  try  the  validity  of  a paper 
asserted  and  denied  to  be  a will,  to 
ascertain  whether  or  not  the  testator 
did  devise,  or  whether  or  not  that 
paper  was  his  will.  7 Bro.  P.  C.  437  ; 

2 Atk.  424. 

DEVISE.  A devise  is  a disposition 
of  real  property  by  a person’s  last  will 
and  testament,  to  take  effect  after  the 
testator’s  death. 

2. — Its  form  is  immaterial  provided 
the  instrument  is  to  take  effect  after 
the  death  of  the  party ; and  a paper  in 
the  form  of  an  indenture,  which  is  to 
have  that  effect  is  considered  as  a 
devise.  Finch,  195;  6 Watts,  522; 

3 Rawle,  15;  4 Dcssaus.  617,  313;  1 
Mod.  117  ; 1 Black.  R.  345. 
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3. — 'I'hc  term  devise,  properly  mid 
technically,  applies  only  to  real  estate, 
the  object  of  the  devise  must  therefore 
bo  that  kind  of  property.  I Hill.  Ab. 
ch.  30,  n.  02  to  74.  Devise  is  also 
improperly  applied  to  a bequest  or 
legacy,  (q.  v.)  Vide  4 Kent,  Com. 
489;  8 Vin.  Ab.  41  ; Com.  Dig.  Es- 
tates bv  Devise. 

DEVISEE.  A jicrson  to  whom  a 
devise  has  been  made. 

2. — All  persons  who  arc  in  rcrum 
fiat ura,  and  even  embryos  may  be 
devisees,  unless  excepted  by  some 
positive  law.  In  general  ho  who  can 
acquire  property  by  his  labour  and  in- 
dustry, may  receive  a devise  ; C.  & N. 
353. ' 

DEVISOR.  A testator;  one  who 
devises  his  real  estate. 

2.  — As  a general  rule  all  persons 
who  may  sell  the  estate  may  devise  it. 
The  disabilities  of  devisors  may  be 
classed  in  three  divisions.  1.  Infancy. 
In  some  of  the  United  States  this  disa- 
bility is  partially  removed  ; in  Illinois, 
Maryland,  Mississippi  and  Ohio,  an 
unmarried  woman  at  the  age  of  eigh- 
teen years  may  devise.  2.  Coverture. 
In  general  a married  woman  cannot 
devise,  but  in  Connecticut  and  Ohio 
she  may  devise  her  lands ; and  in 
Illinois,  her  soperate  estate.  In  Louis- 
iana, she  may  devise  without  the  con- 
sent of  her  husband.  Code,  art.  132. 
3.  Idiocy  and  non  sane  memory.  It 
is  evident  that  a person  non  compos 
can  make  no  devise,  because  he  has 
no  will. 

3.  — The  removal  of  the  disability 
which  existed  at  the  time  of  the  devise 
does  not,  of  itself,  render  it  valid. 
For  example,  when  the  husband  dies, 
and  the  wife  becomes  a feme  sole ; when 
one  non  compos  is  restored  to  his 
sense ; and  when  an  infant  becomes  of 
age  ; these  several  acts  do  not  make  a 
will  good,  which  at  its  making  was 
void.  11  Mod.  123,  157;  2 Vern. 
475;  Comb.  84;  4 Ilawle,  R.  330. 
Vide  Testament  or  Will. 

DEVOIR.  Duty.  It  is  used  in 
statute  of  2 Ric.  2,  c.  3,  in  the  sense 
of  duties  or  customs. 

Vol.  i. — 58 


DEVOLUTION,  ccd.  laic , is  tho 
transfer,  by  forfeiture,  of  a right  and 
power  which  a" person  has  to  another, 
on  account  of  some  act  or  negligence 
of  the  person  w ho  is  vested  with  such 
right  orjiower;  for  example,  w hen  a 
person  has  the  right  of  presentation, 
and  he  does  not  present  within  the 
time  presented,  the  right  devolves  on 
his  next  immediate  superior.  Ayl. 
Par.  331. 

DI  COLONNA,  mar.  contracts. 
This  contract  takes  place  between  the 
owner  of  a ship,  the  captain  and  the 
mariners,  who  agree  that  the  voyage 
shall  be  for  the  benefit  of  all.  This  is 
a term  used  in  the  Italian  law,  Targa, 
ch.  30,  37  ; Emerigon,  Mar*  Loans,  s. 
5. 

2. — The  New  England  ichalcrs  are 
owned  and  navigated  in  this  manner, 
and  under  this  species  of  contract. 
The  captain  and  his  mariners  are  all 
interested  in  the  profits  of  the  voyage 
in  certain  proportions,  in  the  same 
manner  ns  the  captain  and  crew  of  n 
privateer,  according  to  tin  agreement 
between  them.  Such  agreement,  being 
very  common  in  former  times  ; all  tho 
mariners  and  tho  masters  being  inter- 
ested in  the  voyage.  It  is  necessary 
to  know  this  in  order  to  understand 
many  of  the  provisions  of  the  laws  of 
Oleron,  Wisbuy,  the  Consolato  del 
Marc,  and  other  ancient  codes  of 
maritime  and  commercial  law.  Hall, 
on  Mar.  Loans,  42. 

TO  DICTATE  is  to  pronounce 
wford  for  word  w hat  is  destined  to  be 
at  the  same  time  written  by  another. 
Merlin.  Rep.  mot  Suggestion,  p.  500 ; 
TouJl.  Dr.  Civ.  Fr.  liv.  3,  t.  2,  c.  5,  n. 
410. 

DICTATOR,  civil  law.  A magis- 
trate at  Rome  invested  with  absolute 
power.  His  authority  over  the  lives 
and  fortunes  of  the  citizens  was  with- 
out bounds.  Ilis  office  continued  but 
for  six  months.  Hist,  dc  la  Jur.  h.  t ; 
Dig.  1,  2,  18  ; Id.  1,  1,  1, 

DICTUM,  practice.  Dicta  are  judi- 
cial opinions  expressed  by  the  judges 
on  points  that  do  not  necessarily  arise 
in  the  case. 
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2.  — Dicta  arc  regarded  as  of  little 
authority,  on  account  of  the  manner 
in  which  they  are  delivered;  it  fre- 
quently hap|M*ning  that  they  nre  given 
without  much  reflection,  at  the  bar, 
without  previous  examination.  “ If,” 
says  Huston,  J.,  in  Frants  v.  Brown, 
17  Serg.  & Hawle,  292,  “ general 
dicta  in  cases  turning  on  special  cir- 
cumstances are  to  be  considered  as  es- 
tablishing the  law,  nothing  is  yet  set- 
tled, or  can  l>e  long  settled.”  “ What 
I have  said  or  written,  out  of  the  ease 
trying,”  continues  the  learned  judge, 
“ or  shall  say  or  write,  under  such 
circumstances,  may  l>e  taken  ns  my 
opinion  at  the  time,  without  argument 
or  full  consideration  ; but  I will  never 
consider  myself  t>ound  by  it,  when  the 
point  is  fairly  trying  and  fully  argued 
and  considered.  And  I protest  against 
any  person  considering  such  obiter 
dicta  as  my  deliberate  opinion.”  And 
it  was  considered  by  another  learned 
judge,  Mr.  Baron  Richards,  to  lx;  a 
“ great  misfortune  that  dicta  arc  taken 
down  from  judges,  perhaps  incorrectly, 
and  then  cited  ns  absolute  propositions.” 
1 Phillim.  Rep.  400 ; S.  C.  1 Eng. 
Ecc.  R.  129;  Ramon  Judgm.  eh.  #5, 
p.  36;  Willes’s  Rep.  066;  1 II.  Bl. 
68-03  ; 2 Bos.  & 1*.  375 ; 7 T.  R. 
287. ; 3 B & A.  341 ; 2 Bing.  90. 

3.  — In  the  French  law,  the  report  of 
a judgment  made  by  one  of  the  judges 
who  has  given  it,  is  called  the  dictum , 
Poth.  Proc.  Civ.  Partie  1,  c.  5,  art.  2. 

DIRS.  A day.  There  arc  four 
sorts  of  days:  1,  a natural  day;  as, 
the  morning  and  the  evening  made  the 
first  day  ; 2,  an  artificial  day,  that  is 
from  day-break  until  twilight  in  the 
evening ; 3,  an  astrological  day,  dies 
astrologicus,  from  sun  to  sun ; 4,  a 
legal  day,  which  is  dies  juridicus,  and 
dies  non  juridicus.  1 . 1 lies  juridici,  nre 
all  days  given  in  term  to  the  parties  in 
court.  Dies  non  juridici  arc  those 
which  nre  not  appointed  to  do  business 
in  court,  as  Sundays,  ami  the  like. 
Dies  in  barco,  days  of  nppenrance  in 
the  English  court  of  common  bench. 
3 Bl.  Com.  276.  Vide  Day,  and  3 
Com.  Dig.  358. 


Diks  datu§,  practice,  is  a day  or 
time  of  respite  given  to  a defendant  in 
a suit.  It  is  so  called  when  given  be- 
fore  u declaration ; when  it  is  allowed 
afterwards  it  assumes  the  name  of  im- 
parlance, (q.  v.) 

Diks  non  or  diks  non  jdridici. 
Non-judicinl  days.  I )nys  during  which 
courts  do  not  transact  any  business,  as 
Sunday.  The  entry  ofjudgmcnt  upon 
such  a day  is  void.  YV . Jones,  1 56. 

DIET,  is  an  assembly  held  by  per- 
sons having  authority  to  manage  the 
public  affairs  of  the  nation.  In  Ger- 
many, such  assemblies  are  known  by 
this  name. 

DIFFERENCE.  A dispute;  con- 
test. As  the  differences  of  the  pur- 
tics  have  been  settled  by  a compro- 
mise. 

DIGEST,  civil  law.  The  name 
sometimes  given  to  the  Pandects  of 
Justinian ; it  is  so  called  because  this 
compilation  is  reduced  to  order,  quasi 
digestia. 

2.  — It  is  an  abridgment  of  the  deci- 
sions of  the  prirtors  and  the  works  of 
the  learned  and  ancient  writers  on  the 
law.  It  was  made  by  order  of  the 
Emperor  Justinian  who,  in  530,  pub- 
lished an  ordinance  entitled  l)c  con - 
ceptione  Digestorum , which  was  ad- 
dressed to  Triboninn,  and  by  which  ho 
was  required  to  select  some  of  the  most 
distinguished  lawyers  to  assist  him  in 
composing  a collection  of  the  best  de- 
cisions of  the  ancient  lawyers,  and 
compile  them  in  fifty  books,  without 
confusion  or  contradiction.  The  work 
was  immediately  commenced,  and  com- 
pleted on  the  10th  of  December,  533. 

3.  — The  Digest  is  divided  in  two  dif- 
ferent ways,  the  first,  into  fifty  books, 
each  book  in  several  titles,  and  each 
title  in  several  laws;  at  the  head  of 
each  of  them  is  the  name  of  the  lawyer 
from  whose  work  it  was  taken. 

4.  — 1.  The  first  book  contains  twen- 
ty-two titles ; the  subject  of  the  first  is 
De  justicia  ct  jure;  of  the  division 
of  person  and  things ; of  magistrates, 
&c. 

5.  — 2.  The  second,  divided  into  fif- 
teen titles,  treats  of  the  power  of  magis- 
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trates  and  their  jurisdiction  ; the  man- 
ner of  commencing  suits;  of  agreements 
and  compromises. 

6.  — 3.  The  third,  composed  of  six 
titles,  treats  of  those  who  can  and  those 
who  cannot  sue;  of  advocates  and  at- 
torneys anti  syndics;  anti  of  calumny. 

7.  — 4.  The  fourth,  divided  into  nine 
titles,  treats  of  causes  of  restitution ; of 
submissions  anti  arbitrations;  of  minors, 
carriers  by  water,  innkeepers  and  others 
who  have  the  care  of  tlic  property  of 
others. 

8.  — 5.  In  the  fifth  there  arc  six  titles, 
which  treat  of  jurisdiction,  inofficious 
testaments. 

9.  — 0.  The  subject  of  the  sixth,  in 
which  there  arc  three  titles,  is  actions. 

10.  — 7.  The  seventh,  in  nine  titles, 
embraces  whatever  concerns  usefructs, 
personal  servitudes,  habitations,  the 
uses  of  real  instate,  and  its  appurten- 
ances, and  of  the  sureties  required  of 
the  usufructuary. 

11.  — 9.  The  eighth  book,  in  six 
titles,  regulates  urban  and  rural  servi- 
tudes. 

12.  — 9.  The  ninth  book,  in  four 
titles,  explains  certain  personal  actions. 

13.  — 10.  The  tenth,  in  four  titles, 
treats  of  mixed  actions. 

14.  — 11.  The  object  of  the  eleventh 
book,  containing  eight  titles,  is  to  regu- 
late interrogatories,  the  cases  of  which 
the  judge  was  to  take  cognizance,  fugi- 
tive slaves,  of  gamblers,  of  surveyors 
who  made  false  reports,  and  of  funerals 
and  funeral  expenses. 

15.  — 12.  The  twelfth  book,  in  seven 
titles,  regulates  personal  actions  in 
which  the  plaintiff  claims  the  title  of  a 
thing. 

16.  — 13.  The  thirteenth,  treats  of 
certain  particular  actions,  in  seven 
titles. 

17.  — 14.  This,  like  the  last,  regu- 
lates certain  actions : it  has  six  titles. 

18.  — 15.  The  fifteenth,  in  four  titles, 
treats  of  actions  for  which  a father  or 
master  is  liable,  in  consequence  of  the 
acts  of  his  children  or  slaves,  and  those 
to  which  he  is  entitled  ; of  the  peculium 
of  children  and  slaves,  and  of  the  ac- 
tions on  this  right. 


19.  — 10.  The  sixteenth,  in  three 
titles,  contains  the  law  minting  to  the 
senatus  consultum  valleianum,  of  com- 
pensation or  set  off,  and  of  the  action 
of  deposit. 

20.  — 17.  The  seventh  in  two  titles, 
expounds  the  law  of  mandates  and 
partnership. 

21.  — 18.  The  eighteenth  book,  in 
seven  titles,  explains  the  contract  of 
sale. 

22.  — 19.  The  nineteenth,  in  five  ti- 
tles, treats  of  the  actions  which  arise 
on  a contract  of  sale. 

23.  — 20,  The  law  minting  to  pawns, 
hypothecation,  the  preference  among 
creditors,  and  subrogation,  occupy  the 
twentieth  book,  which  contains  six 
titles. 

24.  — 21.  The  twenty-first  book  ex- 
plains under  three  titles,  the  edict  of 
the  ediles  relating  to  the  sale  of  slaves 
and  animals;  then  what  relates  to 
evictions  and  warranties. 

25.  — 22.  The  twenty-second  treats 
of  interest,  profits  and  accessories  of 
things,  proofs,  presumptions,  and  of 
ignorance  of  law  and  fact.  It  is  divided 
in  six  titles. 

26.  — 23.  The  twenty-third,  in  five 
titles,  contains  the  law  of  marriage, 
and  its  accompanying  agreements. 

27.  — 24.  The  twenty-fourth,  in  three 
titles,  regulates  donations  between  hus- 
band  and  wife,  divorces,  and  their  con- 
sequence. 

28.  — 25.  The  twenty-fifth  is  a con- 
tinuation of  the  subject  of  the  preced- 
ing. It  contains  seven  titles. 

29.  — 26  and  27.  These  two  books 
I each  in  two  titles,  contain  the  law  re- 
I lating  to  tutorship  and  curatorship. 

30.  — 29.  The  twenty-eighth,  in  eight 
titles,  contains  the  law  on  last  wills  and 
testaments. 

31 .  — 29.  The  twenty-ninth,  in  seven 
titles,  is  the  continuation  of  the  twenty- 
eighth  book. 

32.  — 30,  31,  and  32.  These  three 
lxx>ks,  each  divided  in  two  titles,  con- 
tain the  law  of  trusts  and  specific  lega- 
cies. 

33.  — 33,  34,  and  35.  The  first  of 
these,  divided  in  ten  titles ; the  second, 
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in  nine  titles,  and  the  last  in  three 
titles,  treat  of  various  kinds  of  legacies. 

34.  — 36.  The  thirty-sixth,  contain- 
ing four  titles,  explains  the  senatus  con- 
sultum  trebcllianum,  and  the  time  when 
trusts  become  due. 

35.  — 37.  This  book,  containing  fif- 
teen titles,  has  two  objects,  first,  to  re- 
gulate protorian  successions  ; and,  se- 
condly, the  respect  which  children  owe 
their  parents,  and  froedmen  their  pa- 
trons. 

30. — 38.  The  thirty-eighth  book,  in 
seventeen  titles,  treats  of  a variety  of 
subjects ; of  successions,  and  of  the 
degree  of  kindred  in  successions;  of 
possession ; and  of  heirs. 

37.  — 39.  The  thirty-ninth  explains 
the  means  the  law  and  the  pretor  take 
to  prevent  a threatened  injury ; and 
donations  inter  vivos  and  mortis  causa. 

38. — 40.  The  fortieth,  in  sixteen 
titles,  treats  of  the  state  and  condition 
of  persons  and  of  what  relates  to  lrecd- 
mcn  and  liberty. 

39. — 41.  The  different  means  of 
acquiring  and  losing  title  to  property, 
nro  explained  in  the  forty-first  book,  in 
ten  titles. 

40.  — 42.  The  forty-second,  in  eight 
titles,  treats  of  the  res  judicata,  and 
of  the  seizure  and  sale  of  the  property 
of  a debtor. 

41.  — 43.  Interdicts  or  possessory 
actions  are  the  object  of  the  forty-third 
book,  in  three  titles. 

42. -44.  The  forty-fourth  contains 
an  enumeration  of  defences  which 
arise  in  consequence  of  the  res  judi- 
cata, from  the  lapse  of  time,  prescrip- 
tion and  the  like.  This  occupies  six 
titles ; the  seventh  treats  of  obligations 
and  actions. 

43.  — 45.  This  speaks  of  stipulations, 
by  freedmen,  or  by  slaves.  It  con- 
tains only  three  titles. 

44.  — 46.  This  book,  in  eight  titles, 
treats  of  securities,  novations,  and  de- 
legations, payments,  releases,  and  ac- 
cept ilations. 

45.  — 47.  In  the  forty-seventh  book 
are  explained  the  punishments  inflicted 
for  private  crimes,  de  privates  delictis , 
among  which  are  included  larcenies, 


slander,  libels,  oflences  against  religion, 
and  public  manners,  removing  boun- 
daries, and  other  similar  oflences. 

4G. — 49.  This  book  treats  of  public 
crimes,  among  which  arc  enumerated 
those  of  Utsee  magistatis , adultery, 
murder,  poisoning,  parricide,  extortion, 
and  the  like,  with  rules  for  procedure 
in  such  cases. 

47.  — 49.  The  forty-ninth,  in  eighteen 
titles,  treats  of  appeals,  of  the  rights 
of  the  public  treasury,  of  those  who 
arc  in  captivity,  and  of  their  repur- 
chase. 

48.  — 50.  The  last  book,  in  seven- 
teen titles,  explains  the  rights  of  muni- 
cipalities, and  then  treats  of  a variety 
of  public  oflicers. 

49.  — Besides  this  division,  Justinian 
made  another,  in  which  the  fifty  books 
were  divided  in  seven  parts  : The  first 
contains  the  first  four  books ; the  se- 
cond, from  the  fifth  to  the  eleventh 
book  inclusive;  the  third,  from  the 
twelfth  to  the  nineteenth  inclusive;  the 
fourth,  from  the  twentieth  to  the  twenty- 
seventh  inclusive;  the  fifth,  from  the 
twenty-eighth  to  the  thirty-sixth  inclu- 
sive; the  sixth,  commenced  with  the 
thirty-seventh,  and  ended  with  the 
forty-fourth  book ; and  the  seventh  or 
last  was  composed  of  the  last  six 
books. 

50.  — A third  division,  which  how- 
ever is  said  not  to  have  been  made  by 
Justinian,  is  in  three  parts.  The  first, 
called  digestion  vet  us,  because  it  was 
the  first  printed.  It  commences  with 
the  first  l>ook,  and  includes  the  work 
to  the  end  of  the  second  title  of  the 
twenty-fourth  book.  The  second,  called 
digest um  inforliatum , because  it  is 
supported  or  fortified  by  the  other  two, 
it  being  in  the  middle ; it  commences 
with  the  beginning  of  the  third  title  of 
the  twenty-fourth  book  and  ends  with 
the  thirty-eighth.  The  third,  which 
begins  with  the  thirty-ninth  book  and 
ends  with  the  work,  is  called  digestion 
novum , because  it  was  last  printed. 

51.  — The  Digest,  although  compiled 
in  Constantinople,  was  originally  writ- 
ten in  Latin,  and  afterwards  translated 
into  Greek. 
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DIGNITIES,  English  law , arc  titles 
of  honour. 

2.  — They  arc  considered  as  incor- 
poreal hereditaments. 

3.  — The  genius  of  our  government 
forbids  their  admission  in  the  re- 
public. 

DILATORY.  That  which  is  in- 
tended for  delay.  It  is  a maxim,  that 
delays  in  law  are  odious,  dilalioncs  in 
lege  sunt,  odiosce.  Plowd.  75. 

Dilatory  defence,  in  chancery 
practice.  A dilatory  defence  is  one, 
the  object  of  which,  is  to  dismiss, 
suspend,  or  obstruct  the  suit,  without 
touching  the  merits,  until  the  impedi- 
ment or  obstacle  insisted  on  shall  be 
removed. 

2. — These  defences  are  of  four  kinds : 
1st,  to  the  jurisdiction  of  the  court ; 2, 
to  the  person  of  the  plaintiff  or  defen- 
dant ; 3,  to  the  form  of  proceedings,  as 
that  the  suit  is  irregularly  brought,  or 
it  is  defective  in  its  appropriate  allega- 
tion of  the  parties ; and,  4,  to  the  pro- 
priety of  maintaining  the  suit  itself, 
because  of  the  pendency  of  another 
suit  for  the  same  controversy,  Montag. 
Kq.  PI.  88;  Story,  Eq.  PI.  § 434. 
Vide  Defence;  Plea;  Dilatory. 

Dilatory  pleas,  are  those  which  | 
delay  the  plaintiff's  remedy,  by  ques- 
tioning not  the  cause  of  action,  but 
the  propriety  of  the  suit,  or  the  mode 
in  which  the  remedy  is  sought.  Vide 
Pica,  Dilatory. 

DILIGENCE,  contracts , is  the  doing 
things  in  proper  time. 

2. — It  may  lie  divided  into  three  de- 
grees, namely,  ordinary  diligence,  ex- 
traordinary diligence,  and  slight  dili- 
gence. It  is  the  reverse  of  negligence, 
(q.  v.);  under  that  article  is  shown 
what  degree  of  negligence,  or  want  of 
diligence,  will  make  a party  to  a con- 
tract responsible  to  the  other.  Vide 
Story,  Bailm.  Index,  h.  t. ; Ayl.  Pand.  ( 
113. 

Dixiobnces,  in  Scotland,  are  cer- 
tain forms  of  law,  whereby  a creditor 
endeavours  to  make  good  his  payment, 
either  by  a flee  ting  the  person  of  his 
debtor,  or  by  securing  the  subjects  be- 
longing to  him  from  alienation,  or  by 


carrying  the  property  of  these  subjects 
to  himself.  They  are  either  real  or 
1 personal. 

2.  — Real  diligence  is  that  which  is 
proper  to  heritable  or  real  rights,  and 
of  this  kind  there  are  two  sorts;  1, 
inhibitions ; 2,  adjudication,  which  the 
law  has  substituted  in  the  place  of  ap- 
prising. 

3.  — Personal  diligence  is  that  by 
which  the  jktsoii  of  the  debtor  may  lie 
secured,  or  his  personal  estate  affected. 
Ersk.  Pr.  L.  Scotl.  R.  2,  t.  11,  s.  1. 

DIME,  money,  is  a silver  coin  of  the 
United  States  of  the  value  of  one- 
tenth  part  of  a dollar  or  ten  cents. 

2. — It  weighs  forty-one  and  a quarter 
grains.  Of  one  thousand  parts,  nine 
hundred  are  of  pure  silver  and  one 
hundred  of  alloy.  Act  of  January 
18,  1837,  s.  8 and  9,  4 Sharsw.  cont. 
of  Story’s  L.  U.  S.  2523,  4. 

DIMINUTION,  practice , an  omis- 
sion in  the  record,  or  in  some  part  of 
the  proceedings,  which  is  certified  on  a 
writ  of  error  on  the  part  of  either 
plaintiff  or  defendant.  Co.  Ent.  232  ; 
8 Vin.  Ab.  552 ; 1 Lilly’s  Ah.  245 ; 
1 Nels.  Ab.  658  ; Cro.  Jac.  597  ; Cro. 
Car.  91. 

2. — When  the  diminution  has  been 
established,  a certiorari  will  be  granted, 
for  the  purpose  of  completing  the 
record.  Minor,  R.  20;  4 Dev.  R. 
675;  1 Dev.  & Rat.  382;  1 Munf.  R. 
119.  Vide  Certiorari . 

DIOCESE,  ecd.  law . The  district 
over  which  a bishop  exercises  his 
spiritual  function.  1 Rl.  Com.  111. 

DIPLOMA.  An  instrument  of  writ- 
ing, executed  by  a corporation  or  so- 
ciety, certifying  that  a certain  person 
therein  named  is  entitled  to  a certain 
distinction  therein  mentioned. 

2.  — It  is  usually  granted  by  learned 
institutions  to  their  members,  or  to  per- 
sons who  have  studied  in  them. 

3.  — Proof  of  the  seal  of  a medical 
institution  and  of  tho  signatures  of  its 
officers  thereto  affixed,  by  comparison 
with  the  seal  and  signatures  attached 
to  a diploma  received  by  the  witness 
from  the  same  institution,  has  been 
held  to  be  competent  evidence  of  the 
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genuineness  of  the  instrument,  although 
the  witness  never  saw  the  officers  write 
their  names.  25  Wend.  R.  469. 

DIPLOMACY,  is  the  science  which 
teaches  of  the  relations  and  interests  of 
nations  with  nations. 

DIPLOMATIC  AGENTS.  This 
name  has  been  given  to  public  officers, 
who  have  boon  commissioned,  according 
to  law,  to  superintend  and  transact  the 
allairs  of  the  government  which  has 
employed  them,  to  attend  to  its  affairs 
in  a foreign  country.  Vattel,  liv.  4, 
c.  5. 

2. — These  agents  are  of  divers  or- 
ders, and  arc  known  by  different  de- 
nominations. Those  of  the  first  order 
are  almost  the  perfect  representatives 
of  the  government  by  which  they  arc 
commissioned ; they  arc  legates,  nun- 
cios, internuncios,  ambassadors,  min- 
isters, plenipotentiaries.  Those  of 
the  second  order  do  not  so  fully  re- 
present their  government ; they  arc 
envoys,  residents,  ministers,  charges 
d'affaires,  and  consuls. 

Vide  these  several  words. 

DIPLOMATICS,  is  the  art  of  judg- 
ing of  ancient  charter,  public  docu- 
ments or  diplomas,  and  discriminating 
the  true  from  the  false.  Encyc.  Lond. 
h.  t. 

DIRECT.  Straight  forward;  not 
collateral. 

2. — The  direct  line  of  descent,  for 
example,  is  formed  by  a series  or  de- 
grees between  persons  who  descend 
one  from  another.  Civ.  Code  of  Lo. 
art.  886. 

DIRECTION.  The  order  and  go- 
vernment of  an  institution;  the  persons 
who  compose  the  board  of  directors  arc 
jointly  called  the  direction.  Direction, 
in  another  sense,  is  nearly  synonymous 
with  instruction,  (q.  v.) 

Direction,  'practice , is  that  part  of 
a bill  in  chancery  which  contains  the 
address  of  the  bill  to  the  court;  this 
must  of  course,  contain  the  appropriate 
and  technical  description  of  the  court. 

DIRECTOR  OF  THE  MINT,  is  an 
officer  whose  duties  are  prescribed  by  I 
the  act  of  Congress  of  January  18,  j 
1837,  4 Sharsw.  Cont.  of  Story  L.  U. 


S.  2524,  ns  follows : The  director 
shall  have  the  control  and  manage- 
ment of  the  mint,  the  superintendence 
of  the  officers  and  persons  employed 
therein,  and  the  general  regulation  and 
supervision  of  the  business  of  the 
several  branches.  And  in  the  month 
of  January  of  every  year  ho  shall  make 
report  to  the  President  of  the  United 
States  of  the  operation  of  the  mint  and 
its  branches  for  the  year  preceding. 
And  also  to  the  secretary  of  the 
treasury,  from  time  to  time,  ns  said 
secretary  shall  require;,  setting  forth 
all  the  operations  of  the  mint  subse- 
quent to  the  last  report  made  upon  the 
subject. 

2. — The  director  is  required  to  ap- 
point, with  the  approbation  of  tho 
president,  assistants  to  the  assayer, 
melter  ami  refiner,  chief  coiner  and 
engraver,  and  clerks  to  the  director 
and  treasurer,  whenever,  on  repre- 
sentation made  by  the  director  to  the 
president,  it  shall  be  the  opinion  of  tho 
president  that  such  assistants  or  clerks 
are  necessary.  And  bonds  may  lie 
required  from  such  assistants  and 
clerks  in  such  sums  ns  the  director 
shall  determine,  with  the  approbation 
of  the  secretary  of  the  treasury.  The 
salary  of  the  director  of  the  mint,  for 
his  services,  including  travelling  ex- 
penses incurred  in  visiting  the  different 
branches,  and  all  other  charges  what- 
ever, is  three  thousnnd  five  hundred 
dollars. 

DIRECTORS  are  persons  appointed 
or  elected  according  to  law,  authorised 
to  manage  and  direct  the  affairs  of  a 
corporation,  or  company.  The  whole 
of  the  directors  collectively  form  the 
board  of  directors. 

2.  — They  are  generally  invested 
with  certain  powers  by  the  acts  of  the 
legislature,  to  which  they  owe  their 
existence. 

3.  — In  modern  corporations  created 
by  statutes,  it  is  generally  contemplated 
by  the  charter,  that  the  "business  of  the 
corporation  shall  be  transacted  ex- 
clusively by  the  directors.  2 Cai net’s 
R.  381.  And  tho  acts  of  such  a board, 
evidenced  by  a legal  vote,  arc  as  com- 
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pletcly  binding  upon  the  corporation, 
and  as  complete  authority  to  their 
agents,  ns  the  most  solemn  acts  done 
under  the  corporate  seal.  8 Wheat. 
U.  357,  8. 

4.  — To  make  a legal  board  of  di- 
rectors, they  must  meet  at  a time 
when,  and  a place  where,  every  other 
director  has  the  facility  of  attending  to 
consult  and  be  consulted  with ; and 
there  must  be  a sufficient  number 
present  to  constitute  a quorum.  3 L. 

R.  574 ; 13  L.  R.  527  ; 0 L.  R.  769. 
See  11  Mass.  288;  5 Litt.  R.  46;  12 

S.  & R.  256  ; 1 Pet.  S.  C.  R.  46. 
Vide  Dane’s  Ab.  h.  t. 

5.  — Directors  of  a corporation  are 
trustees,  and  as  such  arc  required  to 
use  due  diligence  and  attention  to  its 
concerns,  and  are  bound  to  a faithful 
discharge  of  the  duty  which  the  situa- 
tion imposes.  They  are  liable  to  the 
stockholders  whenever  there  has  been 
gross  negligence  or  fraud ; but  not  for 
unintentional  errors.  1 Edw.  Ch.  II. 
513;  8 N.  S.  80;  3 L.  R.  575.  See 
4 Mann.  & Gr.  552. 

DIRECTORY.  That  which  points 
out  a thing  or  course  of  proceeding ; 
ns,  for  example,  a directory  law,  or 
one  which  directs,  “ thou  shalt  not 
steal,”  which  implies  that  stealing  is  a 
crime. 

DISABILITY.  The  want  of  legal 
capacity  to  do  a thing. 

2.  — in  the  acts  of  limitation  it  is 
provided  that  persons  lying  under 
certain  disability,  such  as  being  non 
compos , an  infant,  in  prison,  or  under 
coverture,  shall  have  the  right  to  bring 
actions  after  the  disability  shall  have 
been  removed. 

3.  — In  the  construction  of  this  saving 
in  the  acts,  it  has  been  decided  that 
two  disabilities  shall  not  be  joined  when 
they  occur  in  different  persons;  as,  if 
a right  of  entry  accrue  to  a feme 
covert,  and  during  the  coverture  she 
die,  und  the  right  descends  to  her 
infant  son.  But  the  rule  is  otherwise 
when  there  are  several  disabilities  in 
the  same  person;  as,  if  the  right  ac- 
crues to  an  infant,  and  before  he  has 
attained  his  full  age,  he  becomes  non 


compos  mentis  ; in  this  cose  he  may 
establish  his  right  after  the  removal 
of  the  last  disability,  2 Prcst.  Abs.  of 
Tit.  341 ; Shep.  To.  31  ; 3 Tho.  Co. 
Litt.  pi.  18,  note  (L);  2 II.  Bl.  584; 
5 VVhart.  R.  377.  V ide  Incapacity . 

DISAFFIRMANCE,  is  the  act  by 
which  a jicrson  who  has  entered  into  a 
voidable  contract,  as,  for  example,  an 
infant,  does  disagree  to  such  contract, 
and  declares  he  will  not  abido  by  it. 

2. — Disaffirmance  is  express  or  im- 
plied. The  former,  when  the  declara- 
tion is  made  in  terms  that  the  party 
will  not  abide  by  the  contract : tho 
latter,  when  he  docs  an  act  which 
plainly  manifests  his  determination  not 
to  abide  by  it ; ns,  where  nn  infant 
made  a deed  for  his  land,  and,  on 
coming  of  age,  he  made  n deed  for  the 
same  land  to  another.  2 Dev.  & Bat. 
320;  10  Pet.  58;  13  Mass.  371,  375. 

TO  DISAVOW,  is  to  deny  the  au- 
thority by  which  an  agent  pretends  to 
have  acted,  as  when  he  has  exceeded 
the  bounds  of  his  authority. 

2. — It  is  the  duty  of  the  principal 
to  fulfil  the  contracts  which  have  been 
entered  into  by  his  authorized  agent, 
and,  when  an  agent  has  exceeded  his 
authority,  he  ought  promptly  to  disa- 
vow such  net,  so  that  tho  other  party 
may  have  his  remedy  against  the 
agent.  See  AgnU ; Principal. 

DISBURSEMENT.  Literally  to 
take  money  out  of  a purse ; figura- 
tively, to  pay  out  money ; to  expend 
money ; and  sometimes  it  signifies  to 
advance  money. 

2.  — A master  of  a ship  makes  dis- 
bursements, whether  with  his  own 
money  or  that  of  the  owner,  when  he 
defrays  expenses  for  the  ship. 

3.  — An  executor,  guardian,  trustee, 
or  other  accountant,  is  said  to  have 
made  disbursements  when  he  expended 
money  on  account  of  the  estate  which 
he  holds.  These,  when  properly  made, 
are  always  allowed  in  the  settlement 
of  the  accounts. 

DISCHARGE,  practice , is  the  act 
by  which  a jierson  in  confinement 
under  some  legal  process,  or  held  on 
an  accusation  of  some  crime  or  mis- 
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demeanor,  is  set  at  liberty ; the  writing 
containing  the  order  for  his  being  so 
set  at  liberty  is  also  called  a discharge. 

2. — The  discharge  of  a defendant  in  , 
prison  under  a ca.  sa.,  when  made  by 
the  plaintiff,  has  the  o|>crntinn  of  sutis- 
fying  the  debt,  the  plaintitr  having  no 
other  remedy ; 4 'I'.  R.  5*40 ; but  when 
the  discharge  is  in  consequence  of  the 
insolvent  laws,  or  the  defendant  dies  in 
prison,  the  debt  is  not  satisfied ; in  the 
first  place  the  plaintiff  has  a remedy 
against  the  property  of  the  defendant, 
acquired  after  his  discharge*,  and,  in 
the  last  case,  against  the  executors  or 
administrators  of  the  debtor.  Bac.  Ab. 
Execution,  D ; Bingh.  on  Execu.  206. 

Discharge  of  a contract.  The  act 
of  making  a contractor  agreement  null. 

2. — Contracts  may  be  discharged 
by,  1,  payment;  2,  accord  and  satis- 
faction, 8 Com.  Dig.  917  ; 1 Ncls.  Abr. 
18 ; 1 Lilly’s  Reg.  10,  10 ; Mali’s 
Dig.  7,  1 Roth.  Ob.  345; — 3,  Release, 
8 Com.  Dig.  900 ; 3 Ncls.  Ab.  09 ; 
18  Vin.  Ab.  294;  1 Vin.  Abr.  192; 
2 Saund.  48,  a ; (low  on  Pnrtn.  225, 
230;  15  Scrg.  & Rnwlc,  441  ; 1 Roth. 
Ob.  397  ; — 4,  Set-off,  8 Vin.  Ab.  550, 
Discount;  Hall’s  Dig.  226,  490;  7 
Com.  Dig.  335,  Pleader,  2 G 17;  1 
Roth.  Ob.  408 ; — 5,  The  rcscision  of 
the  contracts,  1 Com.  Dig.  289,  note 
(x) ; 8 Com.  Dig.  349 ; Chit,  on  Contr. 
275;  6,  Extinguishment,  7 Vin.  Abr. 
307  ; 1 4 Serg.  & Rawle,  209,  290  ; 8 
Com.  Dig.  394;  2 Nels.  Abr.  818; 
18  Vin.  Abr.  493  to  515  ; 11  Vin.  Abr. 
401 ; — 7,  Confusion,  where  the  duty  to 
pay  and  the  right  to  receive  unite  in 
the  same  person,  8 Serg.  & Rawle, 
24-30 ; 1 Roth.  425  ; — 8,  Extinction, 
or  the  loss  of  the  subject-matter  of  the 
contract,  Bac.  Abr.  48 ; 8 Com.  Dig. 
*349;  1 Poth  Ob.  429;— 9,  Defeas- 
ance, 2 Saund.  47,  n.  note  1 ; — 10, 
The  inability  of  one  of  the  parties  to 
fulfil  his  part.  Hall’s  Dig.  40; — 11, 
The  death  of  the  contractor,  as  where 
he  undertook  to  teach  an  apprentice ; 
— 12,  Bankruptcy  ; — 13,  By  the  act  of 
limitations;  — 14,  By  lapse  of  time. 
Augell  on  Adv.  Enjoym.  passim;  15 
Vin.  Abr.  52,  ^99 ; 2 Saund.  63,  n.  b ; 


lb.  00  n.  8;  lb.  07  n.  10;  Gow  on 
Rartn.  235;  1 Roth.  443,  449;— 15, 
By  neglecting  to  give  notice  to  the 
person  charged,  Chit,  on  Bills,  245 ; — 
10,  By  releasing  one  of  two  partners, 
see  Receipt ; — 17,  By  neglecting  to 
sue  the  principal  at  the  request  of  the 
surety,  the  latter  is  discharged.  8 
Serg.  & Rawle,  110;  — 18,  By  the 
discharge  of  a defendant,  who  has  been 
arrested  under  a capias  ad  satisfaci* 
endum.  8 Cowcn,  R.  171. — 19,  By 
a certificate  and  discharge  under  the 
bankrupt  laws.  Act  of  Congress  of 
August  1841. 

Discharge  of  a jury,  practice. 
The  dismissal  of  a jury  who  had  been 
charged  with  the  trial  of  a cause. 

2. — Questions  frequently  arise, 
whether  if  the  court  discharge  a jury 
before  they  render  a verdict,  in  a crimi- 
nal case,  the  prisoner  can  again  be  tried. 
In  cases  affecting  life  or  members,  the 
general  rule  is,  that  when  a jury  have 
been  sworn  and  charged,  they  cannot 
be  discharged  by  the  court,  or  any 
other,  but  ought  to  give  a verdict.  But 
to  this  rule  there  arc  many  exceptions ; 
for  example,  when  the  jury  are  dis- 
charged at  the  request  or  with  the  con- 
sent of  the  prisoner  and  for  his  bene- 
fit, when  ill  practices  have  been  used ; 
when  the  prisoner  Incomes  insane,  or 
becomes  suddenly  ill  so  that  he  cannot 
defend  himself,  or  instruct  others  in  his 
defence;  when  a juror  or  witness  is 
taken  suddenly  ill : when  a juror  has 
absented  himself,  or,  on  account  of  his 
intoxication,  lie  is  incapable  to  perform 
his  duties  ns  a juror : these  and  many 
similar  cases,  which  may  be  readily 
imagined,  render  the  discharge  of  the 
jury  a matter  of  necessity*  and  under 
such  very  extraordinary  and  striking 
circumstances,  it  is  impossible  to  pro- 
ceed with  the  trial  with  justice  to  the 
prisoner  or  to  the  state. 

3. — The  exception  to  the  rule,  then, 
is  grounded  on  necessity,  nm\  not  merely 
because  the  jury  cannot  agree.  0 
Serg.  & Rawle,  577  ; 3 Rawle’s  Rep. 
501.  In  all  these  cases  the  court  must 
exercise  a just  discretion  in  deciding 
what  is  and  what  is  not  a case  of  ne- 
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cessity.  This  is  the  law  as  to  the  ex- 
ceptions in  Pennsylvania.  In  other 
states,  and  some  of  the  courts  of  the 
United  States,  it  lias  been  ruled  that 
the  authority  of  the  court  to  discharge 
the  jury  rests  in  the  sound  discretion  of 
the  court.  4 Wash.  C.  C.  U.  409; 
18  Johns.  187 ; 2 Johns.  Cas.  301 ; 2 
Gall.  864 ; 9 Mass.  494 ; 1 Johns. 
Rep.  60  ; 2 Johns.  Cas.  275 ; 2 Gallis. 
364;  13  Wend.  65;  Mart.  & Yerg. 
278  ; 3 Rawle,  498;  2 Dev.  & Rat. 
162;  6 S.  6c  R.  577;  2 Misso.  166; 
9 Leigh,  613;  10  Yerg.  535;  3 Humph. 
70.  Vide  4 Taunt.  309. 

4. — A distinction  has  been  made  be- 
tween capital  eases  and  other  criminal 
eases,  not  capital.  In  eases  of  misde- 
meanors and  in  civil  cases,  the  right  to 
discharge  rests  in  the  sound  discretion 
of  the  court,  which  is  to  be  exercised 
with  great  caution.  9 Mass.  494 ; 3 
Dev.  6c  Batt.  115.  In  Pennsylvania 
this  point  seems  not  to  be  settled.  6 
Serg.  6c  Rawle,  599.  The  reader  is 
referred  to  the  word  Jeopardy , and 
Story  on  the  Const.  § 1781  ; 9 Wheat. 
R.  579  ; Rawle  on  the  Const.  1 32,  133; 
1 Chit.  Cr.  Law,  629;  1 Dev.  491  ; 4 
Ala.  R.  173;  2 McLean,  114. 

DISCLAIMER.  This  word  signi- 
fies to  abandon,  to  renounce;  also  the 
act  by  which  the  renunciation  is  made. 
For  example,  a disclaimer  is  the  act 
by  which  a patentee  renounces  a part 
of  his  title  of  invention. 

Disclaimer,  chancery  pleading , is 
the  renunciation  of  the  defendant  to  all 
claims  to  the  subject  of  the  demand 
made  by  the  plaintifFs  bill. 

2. — A disclaimer  is  distinct  in  sub- 
stance from  an  answer,  though  some- 
times confounded  with  it,  but  it  seldom 
can  be  put  in  without  an  answer,  for  if 
the  defendant  has  been  made  a party 
by  mistake,  having  had  an  interest 
which  he  has  parted  with,  the  plaintiff 
may  require  an  answer  sufficient  to  as- 
certain whether  that  is  the  fact  or  not. 
Mill*.  PI.  11,  14,  253;  Coop.  Eq.  PI. 
309 ; Story,  Eq.  PI.  c.  17,6  638  to 
844. 

Disclaimer,  estates,  is  the  act  of  a 
party  by  which  he  refuses  to  accept  of 
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an  estate  which  has  been  conveyed  to 
him.  Vide  Assent ; JJisscnt. 

2.  — It  is  said,  that  a disclaimer  of  u 
freehold  estate  must  be  in  a court  of 
record,  liccausc  a freehold  shall  not  be 
divested  by  Imre  words,  in  pais. 
Cruise,  Dig.  tit.  32,  c.  26,  s.  1,2. 

3.  — A disclaimer  of  tenancy  is  the 
act  of  a jierson  in  possession,  who 
denies  holding  the  estate  from  the  per- 
son claiming  to  bo  the  owner  of  it.  2 
Nev.  & M.  672.  Vide  8 Vin.  Ab.  501 ; 
Coote,  L.  6c  T.  348,  375;  F.  N.  B. 
179  k;  Bull.  N.  P.  96;  16  East,  R. 
99;  1 Man.  6c  Gran.  135;  S.  C.  39 
Eng.  C.  L.  Rep.  380,  385  ; 10  B.  & 
Cr.  816;  Gow,  N.  P.  Cas.  180;  2 
Nev.  6c  Man.  673 ; 1 C.  M.  & R.  398 ; 
Co.  Lilt.  102,  a. 

DISCONTINUANCE,  pleading,  is 
a chasm  or  interruption  in  the  pleading. 

2. — It  is  a rule,  that  every  pleading 
must  be  an  answer  to  the  whole  of 
what  is  adversely  alleged,  Com.  Dig. 
Pleader,  E 1,  F 4;  1 Saund.  28,  n. 
3 ; 4 Rep.  62,  a.  If,  therefore,  in  an 
action  of  trespass  for  breaking  a close, 
and  cutting  three  hundred  trees,  the  de- 
fendant pleads  as  to  cutting  all  hut  two 
hundred  trees,  some  matter  of  justifica- 
tion or  title,  and  as  to  the  two  hundred 
trees  says  nothing,  the  plaintiff  is  en- 
titled to  sign  judgment,  ns  by  nil  dicct 
against  him,  in  respect  of  the  two  hun- 
dred trees,  and  to  demur,  or  reply  to 
the  plea,  as  to  the  remainder  of  the 
trespasses.  On  the  other  hand,  if  he 
demurs  or  replies  to  the  plea,  without 
signing  judgment  for  the  part  not  an- 
swered, the  whole  action  is  said  to  be 
discontinued.  For  the  plea,  if  taken  by 
the  plaintiff  as  an  answer  to  the  whole 
action,  it  lieing,  in  fact,  a partial  an- 
swer only,  is  in  contemplation  of  law, 
a mere  nullity,  and  a discontinuance 
takes  place.  And  such  discontinuance 
will  amount  to  error  on  the  record  ; 
such  error  is  cured,  however,  after  ver- 
dict, by  the  statute  of  Jeofails,  32  1 1. 
8,  c.  30 ; and  after  judgment  by  nil 
dic  'd , confession,  or  non  sum  informar 
tus , by  stat.  4 Ann.  c.  16.  It  is  to  be 
observed,  that  as  to  the  plaintifFs 
course  of  proceeding,  there  is  a distinc- 
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tion  between  n ease  like  this,  where  the 
the  defendant  does  not  profess  to  an- 
swer the  whole,  and  a case  where,  by 
the  commencement  of  his  plea,  he  pro- 
fesses to  do  so,  but,  in  fact,  gives  a de- 
fective and  partial  answer,  applying  to 
part  only.  The  latter  case  amounts 
merely  to  insufficient  pleading,  and  the 
plaintiff's  course,  therefore,  is  not  to 
sign  judgment  for  the  part  defectively 
answered,  but  to  demur  to  the  whole 
plea.  1 Saund.  29,  n.  3.  It  is  to  be 
observed,  also,  that  where  the  part  of 
pleading  to  which  no  answer  is  given, 
is  immaterial,  or  such  as  requires  no 
separate  or  specific  answer,  for  exam- 
ple, if  it  be  mere  matter  of  allegation, 
the  rule  does  not  in  that  case,  apply. 
Ib.  See  Com.  Dig.  Pleader,  W ; Bac. 
Abr.  Pleas,  P. 

Discontinuance,  estates , is  an 
alienation  made  or  suffered  by  the  ten- 
ant in  tail,  or  other  tenant  seised  in 
autcr  droit,  by  which  the  issue  in  tail, 
or  heir  or  successor,  or  those  in  rever- 
sion or  remainder  arc  driven  to  their 
action,  and  cannot  enter. 

2. — The  term  discontinuance  is  used 
to  distinguish  those  cases  where  the 
party  whose  freehold  is  ousted,  can  re- 
store it  only  by  action,  from  those  in 
which  lie  may  restore  it  by  entry.  Co. 
Litt.  325  a;  3 Bl.  Com.  171  ; Ad.  Ej. 
33  to  41 ; Com.  Dig.  h.  t. ; Bac.  Ab. 
h.  t. ; Vin.  Ab.  h.  t.;  Cruise's  Dig.  In- 
dex, h.  t. ; 2 Saund.  Index,  h.  t. 

Discontinuance,  of  action,  in  prac- 
tice, takes  place  when  a plaintiff  leaves 
a chasm  in  the  proceedings  of  his  cause, 
as  by  not  continuing  the  process  regu- 
larly from  day  to  day,  and  time  to 
time,  as  he  ought.  3 Bl.  Com.  206 ; 
sec  Continuance.  A discontinuance 
also,  is  an  entry  upon  the  record  that 
the  plaintiff  discontinues  his  action. 

2. — The  plaintiff  cannot  discontinue 
his  action  after  a demurrer  joined  and 
entered,  or  after  a verdict  or  a writ  of 
inquiry,  without  leave  of  court.  Cro. 
Jac.  35 ; 1 Lilly’s  Abr.  473 ; 0 Watts 
<$:  Serg.  147.  The  plaintiff  is,  on  dis- 
continuance, generally  liable  for  costs. 
But  in  some  cases,  lie  is  not  so  liable. 
See  3 Johns,  R.  249 ; 1 Caiues’s  R. 


110;  1 Johns.  R.  143;  6 Johns.  R. 
333;  18  Johns.  R.  252;  2 Caines’s 
Rep.  390 ; Com.  Dig.  Pleader,  W 5 ; 
Bac.  Abr.  Pleas,  P. 

DISCOUNT,  practice , is  set-off,  or 
defalcation  in  mi  action.  Vin.  Ab.  h.  t. 

Discount,  contracts,  is  an  allow'- 
ancc  made  upon  prompt  pnyment  in 
the  purchase  of  goods ; it  is  also  the 
interest  allowed  in  advancing  money 
uj>on  bills  of  exchange,  or  other  nego- 
tiable securities  due  at  a future  time. 
And  to  discount  signifies  the  act  of 
buying  a bill  of  excliange,  or  promis- 
sory note,  for  a less  sum  than  that 
whicli  upon  its  face,  is  payable. 

2. — Among  merchants,  the  term 
used  when  a bill  of  exchange  is  trans- 
feral, is,  that  the  bill  is  sol/l , and  not 
that  it  is  discounted.  See  Poth.  Dc 
PUsurc,  n.  12S ; 3 Pet.  R.  40. 

DISCOVERT,  not  covert,  unmar- 
ried ; the  term  is  applied  to  a woman 
unmarried,  or  widow ; one  not  within 
the  bonds  of  matrimony. 

DISCOVERY,  intern,  law.  The 
act  of  finding  an  unknown  country. 

2. — The  nations  of  Eurojic  adopted 
the  principle,  that  the  discovery  of  any 
part  of  America  gave  title  to  the  go- 
vernment by  whose  subjects,  or  by 
whose  authority  it  was  made,  against 
all  European  governments.  This  title 
was  to  be  consummated  by  possession. 
8 Wheat.  543. 

Discovery,  practice , plciuling , is 
the  act  of  disclosing  or  revealing  by  a 
defendant,  in  his  answer  to  a bill  filed 
against  him  in  a court  of  equity.  Vide 
IS  ill  of  Discover j ; 8 Vin.  Ab.  537; 
8 Com.  Dig.  515. 

Discovery,  rights.  The  patent- 
laws  of  the  United  States  use  this  word 
as  synonymous  with  invention  or  im- 
provement. Act  of  July  4,  1836,  s.  6. 

TO  DISCREDIT, practice,  evidence, 
is  to  deprive  one  of  credit  or  confidence. 

2. — In  general,  a party  may  discre- 
dit a witness  who  testifies  against  him, 
by  proving  that  his  character  is  such 
as  not  to  entitle  him  to  credit  or  confi- 
dence, or  any  other  fact  which  shows 
he  is  not  entitled  to  belief.  It  seems 
not  to  be  clearly  settled  whether  a 
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party  can  be  allowed  to  discredit  bis 
own  witness.  1 Moo.  & Rob.  414; 
3 B.  & Cress.  746;  S.  C.  10  Eng. 
Com.  Law  R.  220.  When,  however, 
n party  calls  a witness,  who  turns  out 
unfavourably,  lie  may  call  another  to 
prove  the  same  point.  2 Campb.  R. 
556 ; 2 Stark.  R.  334  ; S.  C.  3 E.  C. 

L.  R.  371 ; 1 Ncv.  & Man.  34;  4 B. 
& Adolph.  193;  S.  C.  24  E.  C.  L.  R. 
47 ; 1 Phil.  Ev.  229 ; Rose.  Civ.  Ev. 
90. 

DISCREPANCY.  A difference  be- 
tween  one  thing  and  another,  between 
one  writing  and  another ; a variance, 
(q.  v.) 

2. — Discrepancies  arc  material  and 
immaterial.  A discrepancy  is  mate- 
rial when  there  is  such  a difference 
between  a thing  alleged,  and  a thing 
offered  in  evidence,  ns  to  show  they 
are  not  substantially  the  same ; as 
when  the  plaintiff's  declaration  for  a 
malicious  arrest  averred,  that  “ the 
plaintiff,  in  that  action,  did  not  prose- 
cute his  said  suit,  but  therein  made  de- 
fault,” and  the  record  was,  that  he  ob- 
tained a rule  to  discontinue.  4 M.  & 

M.  253.  An  immaterial  discrepancy 
is  one  when,  though  there  is  a differ- 
ence, vet  it  does  materially  affect  the 
cause ; as,  where  a declaration  stated 
that  a deed  bore  date  in  a certain  year 
of  our  Lord,  and  the  deed  was  simply 
dated  “March  30,  1701.”  2 Salk. 
658;  19  John.  49;  5 Taunt.  707 ; 2 
B.  & A.  301  ; 8 Miss.  R.  428 ; 2 
M‘Lcan,  69;  1 Mete.  59;  21  Pick. 
480. 

DISCRETION,  practice. . When  it 
is  said  that  something  is  left  to  the  dis- 
cretion of  a judge,  it  signifies  that  he 
ought  to  decide  according  to  the  rules 
of  equity,  and  the  nature  of  circum- 
stances. Louis.  Code,  art.  3522,  No. 
13;  2 Inst.  50,  298;  4 Scrg.  & 
Rawle,  265 ; 3 Burr.  2539. 

2. — The  discretion  of  a judge  is  said 
to  be  the  law  of  tyrants;  it  is  always 
unknown ; it  is  different  in  different 
men  ; it  is  casual,  and  depends  upon 
constitution,  temper,  and  passion.  In 
the  best,  it  is  oftentimes  caprice ; in 
the  worst,  it  is  every  vice,  folly,  and 


passion,  to  which  human  nature  is  lia- 
ble. 1 Day’s  Cas.  80,  n. ; 1 Pow. 
Mortg.  247,  a;  2 Supp.  to  Vcs.  Jr. 
391  ; Toull.  liv.  3,  n.  338 ; 1 Lill.  Ab. 
447. 

3. — There  is  a species  of  discretion 
which  is  authorised  by  express  law, 
and,  without  which,  justice  cannot  be 
I administered  ; for  example,  an  old  of- 
| fender,  a mnnofmuch  intelligence  and 
cunning,  whose  talents  render  him 
dangerous  to  the  community,  induces  a 
I young  man  of  a weak  intellect  to  com- 
mit a larceny  in  company  with  himself, 
they  are  both  liable  to  bo  punished  for 
tlic  oftencc.  The  law,  foreseeing  such 
a case,  has  provided  that  the  punish- 
ment should  be  proportioned,  so  as  to 
do  justice,  and  it  has  left  such  appor- 
tionment to  the  discretion  of  the  judge. 
It  is  evident  that,  without  such  discre- 
tion, justice  could  not  be  administered, 
for  one  of  these  parties  assuredly  de- 
serves a much  more  severe  punish- 
ment than  tlic  other. 

Discretion,  crim.  law,  is  the  ability 
to  know  and  distinguish  between  good 
and  evil ; between  what  is  lawful  ami 
what  is  unlawful. 

2. — The  ago  at  which  children  are 
said  to  have  discretion,  is  not  very  ac- 
curately ascertained.  Under  seven 
years,  it  seems  that  no  circumstances 
of  mischievous  discretion  can  be  ad- 
mitted to  overthrow  the  strong  pre- 
sumption of  innocence,  which  is  raised 
by  an  age  so  tender.  1 Hale,  P.  C. 
27,  8 ; 4 Bl.  Com.  23.  Between  tho 
ages  of  seven  and  fourteen,  the  infant 
is,  prima  facie,  destitute  of  criminal 
design,  but  this  presumption  diminishes 
as  the  age  increases,  and  even  during 
this  interval  of  youth,  may  be  repelled 
by  positive  evidence  of  vicious  inten- 
tion, for  a tenderness  of  years  will  not 
excuse  a maturity  in  crime,  the  maxim 
in  these  cases  being,  vialiiia  supplet 
(ctatcm.  At  fourteen,  children  are  said 
to  have  acquired  legal  discretion.  1 
Hale,  P.  C.  25. 

DISFRANCHISEMENT,  is  the  act 
of  depriving  a member  of  a corpora- 
tion of  his  right  as  such,  by  expulsion. 

2. — It  differs  from  amotion,  (q.  v.), 
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which  is  applicable  to  the  removal  of 
an  officer  from  office,  leaving  him  his 
rights  as  a member.  Willc.  on  Corp. 
n.  708 ; Ang.  & Ames  on  Corp.  237  ; 
and  see  Expulsion. 

DISGRACE.  Ignominy,  shame, 
dishonour.  No  witness  is  required  to 
disgrace  himself.  13  I low.  St.  Tr.  17, 
834;  16  Mow.  St.  Tr.  101.  Vide 
Crimination;  To  Degrade. 

DISHERISON,  disinheritance;  de- 
priving one  of  an  inheritance.  Obso- 
lete. Vide  Disinherison. 

DISIIERITOR,  one  who  disinherits, 
or  puts  another  out  of  his  freehold. 
Obsolete. 

TO  DISHONOUR,  contr.  This 
term  is  applied  to  the  non-fulfilment  of 
commercial  engagements.  To  disho- 
nour a bill  of  exchange,  or  a promis- 
sory note,  is  to  refuse  or  neglect  to  pay 
it  at  maturity. 

2. — The  holder  is  bound  to  give  no- 
tice to  the  parties  to  such  instrument  of 
its  dishonour,  and  his  laches  will  dis- 
charge  the  indorsers.  Chit,  on  Bills, 
394,  395,  256  to  278. 

DISINHERISON,  civil  law,  is  the 
act  of  depriving  a forced  heir  of  the 
inheritance  which  the  law  gives  him. 

2.  — In  Louisiana,  forced  heirs  may 
bo  deprived  of  their  legitime,  or  legal 
portion  and  of  the  seisin  granted  them 
by  law,  for  just  cause.  The  disinheri- 
son must  be  made  in  proper  form,  by 
name  and  expressly,  and  for  a just 
cause,  otherwise  it  is  null. 

3.  — The  just  causes  for  which  pa- 

rents may  disinherit  their  children,  are 
ten  in  number:  1.  If  the  child  has 

raised  his  or  her  hand  to  strike  the  pa- 
rent, or  if  he  or  she  has  actually  struck 
the  parent ; but  a mere  threat  is  not 
sufficient.  2.  If  the  child  has  been 
guilty,  towards  a parent,  of  cruelty,  or 
of  a crime,  or  grievous  injury.  3.  If 
the  child  has  attempted  to  take  away 
the  life  of  either  parent.  4.  If  tho 
child  has  accused  either  parent  of  any 
capital  crime,  except,  however,  that  of 
high  treason.  5.  If  the  child  has  re- 
fused sustenance  to  a parent,  having 
the  means  to  afford  it.  6.  It  the  child 
has  neglected  to  take  care  of  a parent, 


become  insane.  7.  If  a child  has  re- 
fused to  ransom  them,  when  detained 
in  captivity.  8.  If  the  child  used  any 
act  of  violence  or  coercion  to  hinder  a 
parent  from  making  a will.  9.  If  the 
child  1ms  refused  to  become  security 
for  a patent,  having  the  means,  in 
order  to  take  him  out  of  prison.  10. 
If  the  son  or  daughter,  being  a minor, 
marries  without  the  consent  of  his  or 
her  parents.  Civil  Code,  art.  1609- 
1613. 

4.  — The  ascendants  may  disinherit 
their  legitimate  descendants,  coming  to 
their  succession,  for  the  first  nine 
causes  above  expressed,  when  the  acts 
of  ingratitude,  there  mentioned,  huvo 
been  committed  towards  them,  instead 
of  towards  their  parents;  but  they 
cannot  disinherit  their  descendants  for 
the  last  cause.  Art.  1614. 

5.  — Legitimate  children,  dying  with- 
out issue,  and  leaving  a parent,  cannot 
disinherit  him  or  her,  unless  for  the  se- 
ven following  causes,  to  wit:  1.  If  the 
parent  has  accused  the  child  of  a capi- 
tal crime,  except,  however,  the  crime 
of  high  treason.  2.  If  the  parent  has 
attempted  to  take  the  child's  life.  3. 
If  the  parent  has,  by  any  violence  or 
force,  hindere  d the  child  from  making 
a will.  4.  If  the  parent  has  refused 
sustenance  to  the  child  in  necessity, 
having  the  means  of  affording  it.  5.  If 
the  parent  has  neglected  to  take  care 
of  the  child  w hen  in  a state  of  insanity. 

6.  If  the  parent  has  neglected  to  ran- 
som the  child  when  in  captivity.  7.  If 
the  father  or  mother  have  attempted  the 
life  the  one  of  the  other,  in  w hich  case 
the  child  or  descendant,  making  a will, 
may  disinherit  the  one  who  has  at- 
tempted the  life  of  the  other.  Art. 
1615. 

6.  — The  testator  must  express  in  the 
w ill  for  what  reason  he  disinherited  his 
forced  heirs,  or  any  of  them,  and  the 
other  heirs  of  the  testator  are  moreover 
obliged  to  prove  the  facts  on  which  the 
disinherison  is  founded,  otherwise  it  is 
null.  Art.  1616.  Vide  Nov.  115; 
AvI.  Band.  B.  2,  t.  29. 

DISINHERITANCE.  The  act  by 
which  a person  deprives  his  heir  of  an 
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inheritance,  who,  without  sucli  act, 
would  inherit. 

2.* — By  the  common  law,  any  one 
may  give  his  estate  to  n stranger,  and 
thereby  disinherit  his  heir  apparent. 

DISINTERESTED  WITNESS,  is 
one  who  has  no  interest  in  the  cause  or 
matter  in  issue,  and  who  is  lawfully 
competent  to  testify. 

2. — In  North  Carolina  and  Tennes- 
see, wills  to  pass  lands  must  lie  attest- 
ed by  disinterested  witnesses.  See 
Attesting  Witness ; Competent  Wit- 
ness ; Credible  Witness ; Respectable 
Witness;  and  Witness. 

DISJUNCTIVE  TERM,  is  one 
which  is  placed  between  two  contra- 
ries, by  the  affirming  of  one  of  which, 
the  other  is  taken  away  : it  is  usually 
expressed  by  the  word  or.  Vide  3 
Ves.  450 ; 7 Ves.  454  ; 2 Rop.  Leg. 
290 ; 1 P.  Wins.  433 ; 2 Cox,  Rep. 
213;  2 P.  Wms.  283;  2 Atk.  643;  6 
Ves.  341  ; 2 Ves.  Sr.  G7  ; 2 Str.  1175; 
Cro.  Eli'/.  525 ; Pollexf.  645  ; 1 Bing. 
500  ; 3 T.  R.  470  ; 1 Ves.  Sr.  409  ; 3 
Atk.  83,  85 ; Ayl.  Pand.  56. 

2. — In  the  civil  law  when  a legacy 
is  given  to  Caius  or  Titius,  the  word  or, 
is  considered  an/I , and  both  Caius  and 
Titius  arc  entitled  to  the  legacy  in  equal 
parts.  6 Toull.  n.  704.  See  Copula- 
tive term;  Construction , subdivision, 
And ; Or.  Also  Bac.  Ab.  Conditions, 
P 5. 

DISMES.  Another  name  for  tithes. 
Dime  (q.  v.),  a piece  of  federal  money 
is  somqtimes  written  disme. 

TO  DISMISS  A CAUSE,  practice , 
a term  used  in  courts  of  chancery  for 
removing  a cause  out  of  court  without 
any  further  hearing. 

DISOBEDIENCE  is  the  want  of 
submission  to  the  orders  of  a supe- 
rior. 

2.  — In  the  army,  disobedience  is  a 
misdemeanor. 

3.  — For  disobedience  to  parents, 
children  may  be  punished  ; and  appren-  1 
tices  may  be  imprisoned  for  disobedi-  i 
ence  to  the  lawful  commands  of  their 
master.  Vide  Correction. 

DISORDERLY  HOUSE,  mm.  law, 
is  a house  the  inmates  of  which  behave 


so  badly  as  to  become  a nuisance  to  the 
j neighbourhood. 

2. — The  keeper  of  such  house  may 
be  indicted  for  keeping  a public  nui- 
sance. Haw'k.  b.  1,  c.  78,  s,  1 & 2 ; 
Bac.  Ab.  Inns,  A ; 1 Russ,  on  Cr. 
298;  1 Wheel.  C.  C.  290  ; 1 Serg.  6c 
Rawlo,  342  ; 2 Serg.  &c  Rawlc,  298 ; 
Bac.  Ab.  Nuisances,  A ; 4 Chit.  Bl. 
Com.  167,  8,  note.  Vide  Bawdy 
house  ; 111  fame. 

DISPARAGEMENT.  Not  equal; 
inequality  ; as,  while  the  infant  was  in 
ward,  by  the  English  law  the  guardian 
had  the  power  of  tendering  him  a suit- 
able match  without  disparagement  or 
inequality.  2 Bl.  Com.  70. 

TO  DISPAUPER,  Eng.  law,  is  to 
deprive  a person  of  the  privilege  of  su- 
ing in  for nui  pauperis,  (q.  v.) 

2. — When  a person  has  l>cen  admit- 
ted to  sue  in  forma  jxiuperis , and  be- 
fore the  suit  is  ended,  it  appears  that 
the  party  has  become  the  owner  of  a 
sufficient  estate  real  or  personal,  or  has 
been  guilty  of  some  wrong,  he  may  bo 
dispaupered. 

DISPENSATION,  is  a relaxation  of 
the  common  law  for  the  benefit  or  ad- 
vantage of  an  individual.  In  the  Unit- 
ed States  no  |K>wer  exists  except  in  the 
legislature  to  dispense  with  law,  and 
then  it  is  not  so  much  a dispensation  as 
a change  of  the  law. 

TO  DISPONE,  Scotch  law.  This 
is  a technical  word,  which  implies,  it  is 
said,  a transfer  of  feudal  proj>erty  by  a 
particular  deed,  and  is  not  equivalent 
to  the  term  alienate  ; but  Lord  Eldon 
says,  “ with  respect  to  the  word  dis- 
ponCy  if  I collect  the  opinions  of  a ma- 
jority of  the  judges  rightly,  I am  of 
opinion  that  the  word  dispone,  would 
have  the  same  effect  as  the  word  alum- 
at€y  (q.  v.)  Sanford  on  Entails,  179, 
note. 

DISPOSITION,  French  law.  This 
word  has  several  acceptations  ; some- 
times it  signifies  the  effective  marks  of 
the  will  of  some  person  ; and  at  others 
the  instrument  containing  those  marks. 

2. — The  dispositions  of  man  make 
the  dispositions  of  the  law  to  cease,  for 
example,  when  a man  bequeaths  his  cs- 
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tatc,  the  disposition  ho  makes  of  it,  ren- 
ders the  legal  disposition  of  it  if  he  had 
died  intestate,  to  cease. 

DISPUTE.  \ conversation  between 
two  persons  who  ore  of  a different  opi- 
nion in  relation  to  a particular  matter ; 
a contest  ns  to  somo  right. 

DISSEISEE,  torts,  one  who  is 
wrongfully  put  out  of  possession  of  his 
lands. 

DISSEISIN,  torts , is  the  wrongful 
putting  one  who  is  seised,  and  has  ac- 
tual possession,  out  of  his  possession, 
and  depriving  him  of  his  freehold. 
Lord  Coke  says,  that  every  entry  is  not 
a disseisin,  for  it  does  not  lake  place 
unless  there  is  an  ouster  of  the  free- 
hold. Co.  Litt.  277  ; 8 Grccnl.  310  ; 
4 N.  II.  Rep.  371  ; 5 Cowcn,  371 ; 0 
John.  197;  2 Fairf.  309;  2 Grecnl. 
242  ; 5 Pet.  402  ; G Pick.  172. 

2.  — To  make  a disseisin  the  entry 
must,  in  the  commencement,  l>c  made 
under  colour  of  title,  ns  any  other  entry 
is  a mere  trespass ; it  is  the  intention 
which  fixes  its  character.  It  must  also 
have  been  unlawful. 

3.  — Disseisin  may  be  effected  either 
in  corporeal  inheritances,  or  incorpo- 
real. Disseisin  of  things  corporeal,  as 
of  houses,  lands,  &c.,  must  be  by  en- 
try and  actual  dispossession  of  the  free- 
hold ; as  if  a man  enters,  by  force  or 
fraud,  into  the  house  of  another,  and 
turns,  or  at  least,  keeps  him  or  his  ser- 
vants out  of  possession.  Disseisin  of 
incorporeal  hereditaments  cannot  1x5  an 
actual  dispossession,  for  the  subject  it- 
self is  neither  capable  of  actual  bodily 
possession  nor  dispossession.  3 III. 
Com.  109,  170.  See  15  Mass.  495; 
0 John.  R.  197  ; 2 Watts,  23  ; 0 Pick. 
172  ; 1 Verm.  155;  11  Pet.  R.  41  ; 
10  Pet.  R.  414  ; 14  Pick.  374  ; 1 Da- 
na’s R.  279 ; 2 Fairf.  408 ; 1 1 Pick. 
193 ; 8 Pick.  172  ; 8 Vin.  Ab.  79 ; 1 
Swift’s  Dig.  501 ; 1 Cruise,  *65 ; Arch. 
Civ.  PI.  12;  Bac.  Ab.  h.  t. : 2 Supp. 
to  Ves.  Jr.  343  ; Dane’s  Ab  Index,  h. 
t. ; 1 Chit.  Pr.  374,  note  (r). 

DISSEISOR,  torts , one  who  puts 
another  out  of  the  possession  of  his 
lands  wrongfully. 

DISSENT,  contracts,  is  a disagree- 


ment to  something  which  lias  been 
done.  It  is  express  or  implied. 

2. — The  law  presumes  that  every 
person  to  w’hom  a conveyance  has 
been  made  has  given  his  assent  to  it, 
because  it  is  supposed  to  be  for  his  be- 
nefit. To  rebut  the  presumption  his 
dissent  must  be  expressed.  Vide  4 
Mason  R.  200 ; 11  Wheat  R.  78;  1 
Binn.  R.  502 ; 2 Binn.  R.  174  ; 0 
Binn.  R.  338;  12  Mass.  R.  450;  17 
Mass.  R.  552  ; 3 John.  Ch.  R.  261  ; 4 
John.  Ch.  R.  130,  529;  and  Assent, 
and  the  authorities  there  cited, 

DISSOLUTION,  contracts.  The 
dissolution  of  n contrnct,  is  the  annull- 
ing its  effects  between  the  contracting 
parties. 

2. — This  dissolution  of  a partnership, 
is  the  destruction  of  the  partnership. 
Its  dissolution  docs  not  affect  the  con- 
tracts which  wore  made  between  the 
partners  and  others ; so  that  they  arc 
entitled  to  all  their  rights,  and  they  arc 
liable  on  their  obligations,  as  if  the 
nrtnership  had  not  been  dissolved. 
ridc  article  Partnership , and  3 Kent, 
Com.  27  ; Dane’s  Ab.  h.  t. ; Gow  on 
Partn.  Index,  h.  t. ; Wats,  on  Partn. 
Index,  h.  t. 

Dissolution,  jwacticc.  It  is  the  act 
of  rendering  a legal  proceeding  null,  or 
changing  its  character ; as,  a foreign 
attachment  in  Pennsylvania  is  dissolv- 
ed by  entering  bail  to  the  action.  In- 
junctions arc  dissolved  by  the  court. 

TO  DISSUADE,  crim.  law , to  in- 
duce a person  not  to  do  an  act. 

2. — To  dissuade  a witness  from  giv- 
ing evidence  against  a person  indicted, 
is  an  indictable  offence  at  common  law. 
Hawk.  B.  1,  c.  21,  s.  15.  The  mere 
attempt  to  stifle  evidence,  is  also  crimi- 
nal, although  the  persuasion  should  not 
succeed,  on  the  general  principle  that 
an  incitement  to  commit  a crime,  is*  in 
itself  criminal.  I Russ,  on  Cr.  44  ; 0 
East,  R.  464;  2 East,  R.  5,  21  ; 2 
| Str.  904 ; 2 Leach,  925.  Vide  To 
I Prrsua/le. 

DISTRACTED  PERSON.  This 
term  is  used  in  the  statutes  of  Illinois, 
Rev.  Laws  of  111.  1833,  p.332,  and 
New  Hampshire,  Dig.  Laws  of  N.  H. 
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1830,  p.  339,  to  express  a state  of  in- 
sanity. 

TO  DISTRAIN,  is  to  take  and  keep 
any  personal  chattel  in  custody,  as  a 
distress,  (q.  v.) 

DISTRESS,  remedies.  A distress 
is  defined  to  bo  tin*  taking  of  a personal 
chattel,  without  legal  process  from  the 
possession  of  the  wrong  doer,  into  the 
hands  of  the  party  grieved,  as  a pledge 
for  the  redress  of  an  injury,  the  per- 
formance of  a duty,  or  the  satisfaction 
of  a demand.  3 Bl.  Com.  0.  The 
remedy  by  distress  for  the  recovery  of 
arrears  of  rent,  is  perhaps  more  fre- 
quently adopted  by  landlords  than  any 
Other.  Co.  Lit.  1(32,  b. 

2.  — For  this  reason,  a considerable 
space  will  be  dedicated  to  this  article. 
It  will  be  convenient  to  consider,  1, 
the  several  kinds  of  rent  for  which  a 
distress  may  be  made ; 2,  the  persons 
who  may  make  it ; 3,  the  goods  which 
may  be  distrained  ; 4,  the  time  when  a 
distress  may  be  made ; 5,  in  what 
place  it  may  be  made ; 0,  the  manner 
of  making  it,  and  disposing  of  the 
goods  distrained;  7,  when  a distress  will 
be  a waiver  of  a forfeiture  of  the  lease. 

3.  — $ 1 . Of  ike  rents  for  which  a 

distress  may  he  made . 1.  A distress 

may  generally  be  taken  for  any  kind 
of  rent  in  a r rear,  the  detention  of 
which,  beyond  the  day  of  payment,  is 
an  injury  to  him  who  is  entitled  to 
receive  it.  3 Bl.  Com.  6.  The  rent 
must  be  reserved  out  of  a corporeal 
hereditament,  and  must  be  certain  in 
its  quantity,  extent,  and  time  of  pay- 
ment, or  at  least  be  capable  of  being 
reduced  to  certainty.  Co.  Lit.  9G,  a ; 
13  Serg.  & Rawle,  G4 ; 3 Penna.  R. 
30.  An  agreement  that  the  lessee  pay 
no  rent,  provided  he  make  repairs, 
and  the  value  of  the  repairs  is  uncer- 
tain, would  not  authorise  the  landlord 
to  distrain.  Addis.  347.  Where  the 
rent  is  a certain  quantity  of  grain,  the 
landlord  may  distrain  for  so  many 
bushels  in  arrear,  and  name  the  value, 
in  order  that  if  the  goods  should  not 
be  replevied,  or  the  arrears  tendered, 
the  otFiccr  may  know  what  amount  of 
money  is  to  be  raised  by  the  sale,  and 


in  such  case  the  tenant  may  tender  the 
arrears  in  grain.  13  Serg.  & Rawle, 
52;  See  3 Watts  & S.  531.  But 
where  the  tenant  agreed  instead  of 
rent,  to  render  “ one-lmlf  part  of  all 
the  grain  of  every  kind,  and  of  all 
hemp,  flax,  potatoes,  apples,  fruit,  and 
other  produce  of  whatever  kind  that 
should  be  planted,  raised,  sown  or  pro- 
duced, on  or  out  of  the  demised  premi- 
ses, within  and  during  the  terms,”  the 
laudlord  cannot,  perhaps,  distrain  at 
all ; he  camiot,  certainly,  distrain  for 
a sum  of  money,  although  he,  and  tho 
tenant  may,  afterwards  have  settled 
their  accounts,  and  agreed  that  the 
half  of  the  produce  of  the  land  should 
be  fixed  in  money,  for  which  the 
tenant  gave  his  note,  which  was  not 
paid.  13  Serg,  & Rawle,  52.  Butin 
another  case  it  was  held,  that  on  a 
demise  of  a grist  mill,  when  the  lessee 
is  to  render  one-third  of  the  toll,  the 
lessor  may  distrain  for  rent.  2 Rawle,  11. 

4. — 2.  With  respect  to  the  amount 
of  the  rent,  for  which  a lessor  may  in 
dillcrcut  eases  be  entitled  to  make  a 
distress,  it  may  be  laid  down  ns  a 
general  rule,  that  whatever  can  pro- 
perly be  considered  ns  a part  of  the 
rent,  may  be  distrained  for,  whatever 
be  the  particular  mode  in  which  it  is 
agreed  to  be  paid.  So  that  where  a 
jierson  entered  into  possession  of 
certain  premises,  subject  to  the  appro- 
bation of  the  landlord,  which  was 
afterwards  obtained,  by  agreeing  to 
pay  in  advance,  rent  from  the  time  he 
came  into  possession,  it  was  in  Eng- 
land, determined  that  tho  landlord 
might  distrain  for  the  whole  sum  accru- 
| cd  before  and  after  the  agreement. 
Cowp.  784.  For  on  whatever  day 
the  tenant  agrees  that  the  rent  shull  bo 
' due,  the  law  gives  the  landlord  the 
power  of  distraining  for  it  at  that  time. 
2 T.  R.  GOO.  But«ee  13  S.  & R.  GO. 
In  New  York,  it  was  determined,  that 
an  agreement  that  the  rent  should  be 
paid  in  advance,  is  a personal  cove- 
nant on  which  an  action  lies,  but  not 
distress.  1 Johns.  R.  384.  The  su- 
preme court  of  Pennsylvania,  declined 
[ deciding  this  point,  as  it  was  not  ncccs- 
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sarily  before  thorn.  13  Serg.  & Rawle,  1 
GO.  Interest,  clue  on  rent,  cannot,  in 
general,  be  distrained  for;  2 Binn.  146  ; 1 
but  may  be  recovered  from  the  tenant 
by  action,  unless  under  particular  cir- 
cumstances, 6 Binn.  139. 

3. — § 2.  Of  the  persons  entitled  to 
make  a distress.  1.  When  the  land- 
lord is  sole  owner  of  the  property  out 
of  which  rent  is  payable  to  him,  lie 
may,  of  course  distrain  in  his  own 
right. 

0. — 2.  Joint-tenants  have  each  of 
them,  an  estate  in  every  part  of  the 
rent,  each  may,  therefore,  distrain  alone 
for  the  whole,  although  ho  must  after- 
wards account  with  his  companions 
for  their  respective  shares  of  the  rent. 
3 Salk.  17.  They  may  all  join  in 
making  the  distress,  which  is  the  better 
way. 

7.  — 3.  Tenants  in  common  do  not, 
like  joint-tenants,  hold  bv  one  title  nnd 
by  one  right,  but  by  difterent  titles, 
and  have  several  estates.  Therefore 
they  should  distrain  separately,  each 
for  his  share,  Co.  Lit.  s.  317,  unless 
the  rent  Ixj  of  an  entire  thing,  as  to 
render  a horse,  in  which  case,  the 
thing  being  incapable  of  division,  they 
must  join.  Co.  Lit.  197,  a.  Each 
tenant  in  common  is  entitled  to  receive, 
from  the  terre-tenant,  his  proportion 
of  the  rent ; and  therefore,  when  a 
person  holding  under  two  tenants  in 
common,  paid  the  whole  rent  to  one 
of  them,  after  having  received  a notice 
to  the  contrary  from  the  other,  it  was 
held,  the  party  who  gave  the  notice, 
might  afterwards  distrain.  5 T.  R. 
246.  As  tenants  in  common  have  no 
original  privity  of  estate  between  them, 
as  to  their  respective  shares,  one  may 
lease  his  part  of  the  land  to  the  other, 
rendering  rent,  for  which  a distress 
may  be  made,  as  if  the  land  had  been 
demised  to  a stranger.  Bro.  Ab.  tit. 
Distress,  pi.  65. 

8.  — 4.  It  may  be,  perhaps,  laid 
down  as  a general  rule,  that  for  rent 
due  in  right  of  the  wife,  the  husband 
may  distrain  alone.  2 Saund.  195  ; 
even  if  it  accrue  to  her  in  the  charac- 
ter of  executrix  or  administratrix.  Ld. 


Ray m.  369.  With  respect  to  the 
remedies  for  the  recovery  of  the  arrears 
of  a rent  accruing  in  right  of  his  wife, 
a distinction  is  made  between  rent  due 
for  land,  in  which  the  wife  has  a chattel 
10101*081,  and  rent  due  in  land  in  which 
she  has  an  estate  of  freehold  nnd  in- 
heritance. And  in  some  cases,  a 
further  distinction  must  be  made  be- 
tween u rent  accruing  l>eforc  and  rent 
accruing  after  tin;  coverture.  Sec  on 
this  subject,  Co.  Lit.  46,  b,  300,  a 
351,  a;  1 Roll.  Abr.  350;  stat.  32 
Hen.  VIII.  c.  37,  s.  3. 

9.  — 5.  A tenant  by  the  curtesy, 
has  an  estate  of  freehold  in  the  lands 
of  his  wife,  and  in  contemplation  of 
law,  a reversion  on  all  land  of  the 
wife  leased  for  years  or  lives,  and 
may  distrain  at  common  law  for  all 
rents  reserved  thereon. 

10.  — 6.  A woman  may  be  endowed 
of  rent  as  well  ns  of  land ; if  a hus- 
band, therefore,  tenant  in  fee,  make  a 
lease  for  years,  reserving  rent,  nnd  die, 
his  w'idow  shall  be  endowed  of  one-third 
part  of  the  reversion  by  metes  nnd 
bounds,  together  with  a third  part  of 
the  rent.  Co.  Litt.  32,  a.  The  rent 
in  this  case  is  apportioned  by  the  act  of 
law,  nnd  therefore  if  a widow  be  en- 
dowed of  a third  part  of  a rent  in  fee, 
she  may  distrain  for  a third  part 
thereof,  and  the  heir  shall  distrain  for 
the  other  part  of  the  rent.  Bro.  Abr. 
tit.  Avowry,  pi.  139. 

11.  — 7.  A tenant  for  his  own  life  or 
that  of  another,  has  an  estate  of  freehold, 
and  if  he  make  a lease  for  years,  re- 
serving rent,  he  is  entitled  to  distrain 
upon  the  lessee.  It  may  here  be  pro- 
per to  remark,  that  at  common  law,  if 
a tenant  for  life  made  a lease  for  years, 
if  he  should  so  long  live,  at  a certain 
rent,  payable  quarterly,  and  died  before 
the  quarter-day,  the  tenant  wras  dis- 
charged of  that  quarter’s  rent  by  the 
act  of  God.  10  Rep.  128.  But  the 
11  Geo.  II.  c.  19,  s.  15,  gives  an  action 
to  the  executors  or  administrators  of 
such  tenant  for  lile. 

12.  — 8.  By  the  statute  32  Henry 
VIII.  c.  37,  s.  1,  “the  personal  repre- 
sentatives of  tenants  in  fee,  tail,  or  for 
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life,  of  rent-service,  rent-charge,  and 
rents-seck,  and  tee  farms,  may  distrain 
for  arrears  upon  the  land  charged  with 
the  payment,  so  long  as  the  lands  con- 
tinue in  seisen  or  possession  of  the 
tenant  in  demesne,  who  ought  lo  have 
paid  the  rent  or  lee  farm,  or  some  per- 
son claiming  under  him  by  purchase, 
gift  or  descent.”  By  the  w ords  of  the 
statute,  the  distress  must  be  made  ou 
the  lands  while  in  the  possession  of  the 
“ tenant  in  demesne,”  or  some  person 
claiming  under  him,  by  purchase,  girt, 
or  descent ; and  therefore  it  extends  to 
the  possession  of  those  persons  only 
who  claim  under  the  tenant,  and  the 
statute  does  not  comprise  the  tenant  in  j 
dower  or  by  the  curtesy,  for  they  come 
in,  not  under  the  party,  but  by  act  of 
law.  1 Leon.  302. 

13- — 9.  The  heir  entitled  to  the 
reversion  may  distrain  for  rent  arrear 
which  becomes  duo  arter  the  ancestor’s 
death  ; the  rent  does  not  become  duo 
till  the  last  minute  of  the  natural  day, 
uud  if  tho  ancestor  die  between  sun- 
set, and  midnight,  the  heir,  and  not  the 
executor,  shall  have  the  rent.  1 Sntmd, 
287.  And  if  rent  in'  payable  at  either 
of  two  periods,  at  the  choice  of  tho 
losses-,  and  the  lessor  die  between  them, 
the  rent  being  unpaid,  it  will  go  to  the 
heir.  10  Rep.  128,  b. 

14. — 10.  Devisees,  like  heirs,  may 
distrain  in  respect  of  their  reversionary 
estate ; for  by  a devise  of  the  reversion 
the  rent  will  puss  with  its  incidents.  1 
Ventr.  101. 

13 — 11.  Trustees  who  have  vested 
in  them  legal  estates,  as  trustees  of  a 
married  woman,  or  assignees  of  an  in- 
solvent, may  of  course  distrain  in  re- 
spect of  their  legal  estates,  in  the  some 
manner  as  if  they  were  bcnefically  in- 
terested therein. 

10. — 12.  Guardians  may  make  leases 
of  their  ward’s  lands  in  their  own 
names,  which  will  be  good  during  the 
minority  of  the  wnrd,  and,  conse- 
quently, in  respect  of  such  leases,  they 
possess  the  same  power  of  distress  as 
other  persons  granting  leases  in  their 
own  rights.  Cro.  Jac.  55,  98. 

11-  — 13-  Corporations  aggregate 

Von.  i. — OO  fcb  b 


should  generally  make  and  accept 
leases  or  other  conveyances  of  lands  or 
rent,  under  their  common  seal.  But  if 
a lease  be  made  by  an  agent  of  tho 
corporation,  not  under  their  common 
seal,  although  it  may  be  invalid  as  a 
lease,  yet  if  the  tenant  hold  under  it, 
and  pay  rent  to  the  baililf  or  agent  of 
tho  corporation,  that  is  sufficient  to 
constitute  a tenancy  at  least  from  year 
to  year,  and  to  entitle  tho  corporation 
to  distrain  tor  rent.  2 New  Hop.  247. 
But  sec  Corporation. 

18.  — § 3.  Of  the  things  wh  ich,  may 
or  may  not  be  distrained.  Goods 
found  upon  the  premises  demised  to  a 
tenant  are  generally  liable  to  be  dis- 
trained  by  a landlord  for  rent,  whether 
such  goods  in  fact  belong  to  the  tenant 
or  other  persons.  Com.  Dig.  Distress, 
B 1.  But  such  goods  arc  sometimes 
privileged  from  distress,  first,  abso- 
lutely ; and,  secondly,  conditionally. 

1 9.  — First,  Those  of  the  first  class 
are  privileged,  1,  in  respect  of  tho 
owner  of  them ; 2,  because  no  ono 
can  have  property  in  them ; 3,  becauso 
they  cannot  be  restored  to  the  owner 
in  the  same  plight  as  when  taken ; 4, 
because  they  are  fixed  to  tho  freehold  ; 
5,  because  it  is  against  the  policy  of 
law  they  should  bo  distrained ; 0,  be- 
cause they  are  in  the  custody  of  the 
law  ; 7,  because  they  are  protected  by 
some  special  act  of  the  legislature. 

20.  — 1.  The  goods  of  a person  who 
has  some  interest  in  the  land  jointly 
with  the  distrainer,  as  those  of  a joint 
tenant  although  found  upon  the  land, 
cannot  be  distrained.  The  goods  of  ex- 
ecutors and  administrators,  or  of  tho 
assignee  of  an  insolvent  regularly  dis- 
charged according  to  law,  cannot,  in 
Pennsylvania,  bo  distrained  lor  more 
than  one  year’s  rent.  The  goods  of  a 
former  tenant,  rightfully  on  the  land, 
cannot  be  distrained  for  another’s  rent. 
For  example,  a tenant  at  will,  if  quit- 

| ting  upon  notice  from  his  landlord,  is 
entitled  to  the  emblements  or  growing 
crops;  and  therefore  even  after  they 
are  reaped,  if  they  remain  on  the  land 
for  the  purpose  of  husbandry,  they 

, cannot  be  distrained  for  rent  due  by 
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the  second  tenant.  Willes,  131.  And 
they  arc  equally  protected  in  the  hands 
of  it  vendee.  Ibid.  They  cannot  be 
distrained  although  tho  purchaser  al- 
low them  to  remain  uncut  an  unrea- 
sonable time  after  they  arc  ri|>c.  3 B. 
& Ii.  303  j 5 Moore,  97,  S.  C. 

2 i — 2.  As  every  thing  which  is 
distrained  is  presumed  to  be  the  pro- 
perty of  the  wrong-doer,  it  will  follow 
that  such  things  wherein  no  man  can 
have  an  absolute  and  valuable  pro- 
perty, as  cats,  dogs,  rabbits,  and  all 
animals  ferte  natural,  cannot  bo  dis- 
trained. Yet,  if  deer,  which  nre  of  a 
wild  nature,  are  kept  in  a private  en- 
closure, for  the  purpose  of  sale  or  pro- 
lit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a kind  of  stock  or 
merchandise,  that  they  may  bo  dis- 
trained for  rent.  3 Bl.  Com.  7. 

23. — 3.  Such  things  as  cannot  be 
restored  to  the  owner  in  the  same 
plight  ns  when  they  were  taken,  as 
milk,  fruit,  and,  the  like,  cannot  be 
distrained.  3 111.  Com.  9. 

23.  — 4.  Things  affixed  or  annexed 
to  tho  freehold,  as  furnaces,  windows, 
doors,  and  the  like,  cannot  be  dis- 
trained, because  they  are  not  personal 
chattels,  but  belonging  to  tho  realty. 
Co.  Litt.  47,  b.  And  this  rule  extends 
to  such  things  as  are  essentially  a part 
of  tho  freehold,  although  for  a time 
removed  therefrom,  as  a mill-stone  re- 
moved to  be  picked ; for  this  is  matter 
of  necessity,  and  it  still  remains  in 
contemplation  of  law,  a part  of  the 
freehold.  For  the  same  reason  an 
anvil  fixed  in  a smith’s  shop  ennnot  be 
distrained.  Bro.  Abr.  Distress,  pi.  33; 
4 T.  U.  567  ; Willis,  Rep.  513  ; 6 
Price’s  R.  3;  2 Chitty’s  R.  167. 

24.  — 5.  Goods  are  privileged  in 
cases  where  the  proprietor  is  either 
compelled  from  necessity  to  place  his 
goods  upon  the  land,  or  where  he  does 
so  for  commercial  purposes.  17  S.  & 
R.  139;  7 W.  & S.  302;  8 W.  & S. 
302;  4 Halst.  110;  1 Bay,  102,  170; 
2 McCord,  39  ; 3 B.  & B.  75 ; 6 J.  B. 
Moore,  243 ; 1 Bing.  283 ; 8 J.  B. 
Moore,  254,  2 C.  & P.  353 ; 1 Cr.  & 
M.  380.  In  the  first  case,  the  goods 


nre  exempt  ljccnusc  the  owner  has  no 
option,  hence  the  goods  of  a traveller 
in  an  inn  nre  exempt  from  distress. 
7 11.  7,  M.  1,  p.  1 ; Hamm.  N.  P.  380, 
a.;  2 Kcnv.  439;  Barnes,  472;  1 Bl. 
R.  483;  3' Burr.  1408.  In  the  other, 
the  interests  of  the  community  require 
that  commerce  should  be  encouraged, 
and  adventurers  will  not  engage  in  spe- 
culations, if  tho  property  embarked  is 
to  be  made  liable  for  the  payment  of 
debts  they  never  contracted.  Hence 
goods  landed  at  a wharf,  or  deposited 
in  a warehouse  on  storage,  cannot  bo 
distrained.  17  Serg.  Ac  Rawle,  138; 
5 Whart.  R.  9,  14;  9 Shepl.  47;  23 
Wend.  402.  Valuable  things  in  the  way 
of  trade  are  not  liable  to  distress ; ns  a 
horse  standing  in  a smith’s  shop  to  be 
shod,  or  in  a common  inn,  or  cloth  at  a 
tailor’s  house  to  be  made  into  n coat,  or 
corn  sent  to  a mill  to  lie  ground,  for 
these  arc  privileged  and  protected  for 
the  benefit  of  trade.  3 Bl.  Com.  8.  On 
the  same  principle  it  has  been  decided 
that  the  goods  of  a boarder  are  not 
liable  to  be  distrained  for  rent  due  by 
the  keeper  of  a boarding-house.  5 
Whart.  R.  9;  unless  used  by  tho 
tenant  with  boarder’s  consent,  and 
without  that  of  the  landlord.  1 Hill, 
565. 

25. — 6.  Goods  taken  in  execution 
cannot  be  distrained.  The  law  in  some 
states  gives  the  landlord  the  right  to 
claim  payment  out  of  the  proceeds  of 
an  execution  for  rent  not  exceeding  one 
year,  and  he  is  entitled  to  payment  up 
to  the  day  of  seisure,  though  it  be  in  the 
middle  of  a quarter.  2 Y cates,  274  ; 
5 Binn.  505  ; but  he  is  not  entitled  to 
the  day  of  sale.  5 Binn.  505.  Sec  18 
Johns.  R.  1.  The  usual  practice  is  to 
give  notice  to  the  sheritf  that  there  is  a 
certain  sum  due  to  the  landlord  ns  ar- 
rears of  rent ; which  notice  ought  to 
be  given  to  the  sheriff,  or  person  who 
takes  the  goods  in  execution  upon  tho 
premises ; for  the  sheriff  is  not  bound 
to  find  out  whether  rent  is  due,  nor  is 
he  iiable  to  an  action,  unless  there  has 
been  a demand  of  rent  before  the  re- 
moval. 1 Str.  97,  214;  3 Taunt. 
400  ; 2 Wils.  140  ; Com.  Dig.  Rent, 
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I)  8 ; 11  Johns.  R.  185.  This  notice 
can  lx;  given  by  the  immediate  land- 
lord only,  u ground  landlord  is  not  en- 
titled to  his  rent  out  of  the  goods  of  the 
under-tenant  taken  in  execution,  2 
Str.  787.  And  where  there  are  two 
executions,  the  landlord  is  not  entitled 
to  a year’s  rent  on  each.  See  Str. 
1024.  Goods  restrained  and  rcplcvin- 
ed  may  be  distrained  by  another  land- 
lord for  subsequent  rent.  2 Dali.  08. 

20. — 7.  By  some  special  acts  of  the 
legislature  it  is  provided  that  tools  of  a 
man's  trade,  some  designated  house- 
hold furniture,  school  books,  and  the 
like,  shall  be  exempted  from  distress, 
execution,  or  sale. 

27.  — Secondly ; Besides  the  above 

mentioned  goods  and  chattels,  which 
are  absolutely  privileged  from  distress, 
there  are  others  which  are  conditional- 
ly so,  but  which  may  be  distrained  un- 
der certain  circumstances.  These  are, 
1,  Beasts  of  the  plough,  which  are  ex- 
empt if  there  be  a sufficient  distress  be- 
sides on  the  land  whence  the  rent  is- 
sues.  Co.  Lilt.  47,  a ; Bac.  Abr.  Dis- 
tress, B.  2,  Implements  of  trade,  as, 
n loom  in  actual  use,  and  there  is  a 
sufficient  distress  besides.  4 T.  R. 
565.  3,  Other  things  in  actual  use,  as 

a horse  whereon  a person  is  riding,  an 
axe  in  the  hands  of  a person  cutting 
wood,  and  the  like.  Co.  Litt.  47,  a. 

28.  — § 4.  The  lime  when  a distress 
may  he  made.  1 . The  distress  cannot 
be  made  till  the  rent  is  due  by  the 
terms  of  the  lease ; as  rent  is  not  due 
until  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved,  it  follows  that 
a distress  for  rent  cannot  be  made  on 
that  day.  1 Saund.  287  ; Co.  Lit.  47, 
b.  n.  0.  A previous  demand  is  not 
generally  necessary*  although  there  is 
a clause  in  the  lease  that  the  lessor 
may  distrain  for  rent,  “ being  lawfully 
demanded,”  Bradb.  124 ; Bac.  Abr. 
Rent,  I ; the  making  of  the  distress 
being  a demand ; though  it  is  advisa- 
ble to  make  such  a demand.  But 
where  a lease  provides  for  a special  de- 
mand; as  if  the  clause  were  that  if  the 
rent  should  happen  to  be  behind  it 
should  be  demanded  at  a particular 


place  not  on  die  land  ; or  be  demanded 
of  die  person  of  die  tenant  ; then  such 
special  demand  is  necessary  to  support 
the  distress.  Plow'd.  69;  Bac.  Abr. 
Rent,  I. 

29.  — 2.  A distress  for  rent  can  only 
be  made  during  the  day  time.  Co. 
Lit.  142,  a. 

30.  — 3.  At  common  law  a distress 
could  not  be  made  after  the  expiration 
of  the  lease  ; to  remedy  this  evil  the 
legislature  of  Pennsylvania  passed  an 
act  making  it  “ lawful  for  any  person 
having  any  rent  in  arrear  or  due  upon 
any  lease  for  life  or  years  or  at  will, 
ended  or  determined,  to  distrain  for 
such  arrears  after  the  determination  of 
the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done,  if 
such  lease;  had  not  been  ended ; pro- 
vided that  such  distress  l>e  made  during 
the  continuance  of  such  lessors  title  or 
interest.  Act  of  21st  March,  1772,  s. 
14,  1 Smith’s  Laws  of  Penna.  375. 
4.  In  the  city  and  county  of  Philadel- 
phia the  landlord  may,  under  certain 
circumstances  apportion  his  rent,  and 
distrain  before  it  becomes  due.  Sec 
act  of  25th  March,  1825,  s.  1,  Pamph. 
L.  114. 

31.  — § 5.  In  what  place  a distress 
may  Itc  made.  The  distress  may  lx; 
made  upon  the  land,  or  off  the  land. 
1.  Upon  the  land.  A distress  general- 
ly follows  the  rent,  and  is  consequently 
confined  to  the  land  out  of  which  it 
issues.  If  two  pieces  of  land,  there- 
fore, arc  let  by  two  separate  demises, 
although  both  be  contained  in  one 
lease,  a joint  distress  cannot  be  made 
for  them,  for  this  w'ould  be  to  make 
the  rent  of  one  issue  out  of  the  other. 
Rep.  Temp.  Hardw.  245 ; S.  C.  Str. 
1040.  But  where  lands  lying  in  dif- 
ferent counties  arc  let  together  by  one 
demise,  at  one  entire  rent,  and  it  does 
not  appear  that  the  lands  are  separate 
from  each  other,  one  distress  may  be 
made  for  the  whole  rent.  Ld.  Raym. 
55  ; S.  C.  12  Mod.  76.  And  where 
rent  is  charged  upon  land,  which  is 
afterwards  held  by  several  tenants, 
the  grantee  or  landlord  may  distrain 
for  the  whole  upon  the  land  of  any  of 
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them  ; because  the  whole  of  the  rent 
issues  out  of  every  part  of  the  land. 
Roll.  Abr.  671.  If  there  be  a house 
on  the  land,  the  distress  may  be  made 
iu  the  house ; if  the  outer  door  or 
window  be  open,  a distress  may  be 
taken  out  of  it.  Roll.  Abr.  671.  And 
if  an  outer  door  be  open,  an  inner 
door  may  be  broken  open  for  the  pur- 
pose of  taking  a distress.  Coinb.  47  ; 
Cas.  temp.  Hard.  168.  Barges  on  a 
river  attached  to  the  leased  premises 
(a  wharf)  by  ropes,  cannot  be  distrain- 
ed. 6 Bingh.  160;  10  Eng.  Com. 
Law  R.  36. 

32.  — 2.  Off  the  land . By  the  6th 
and  6th  sections  of  the  Pennsylvania 
act  of  assembly  of  the  21st  March, 
1772,  copied  front  the  11  Geo.  II.  c. 
19,  it  is  enacted,  that  if  any  tenant  for 
life,  years,  at  will,  or  otherwise,  shall 
fraudulently  or  clandestinely  convey 
his  goods  off  the  premises  to  prevent 
the  landlord  from  distraining  the 
same,  such  person,  or  any  person 
by  him  lawfully  authorised,  may  with- 
in thirty  days  after  such  conveyance, 
seize  the  same,  wherever  they  shall  be 
found,  and  dispose  of  them  in  such 
manner  as  if  they  had  been  distrained  ! 
on  the  premises.  Provided,  that  the  | 
landlord  shall  not  distrain  any  goods 
which  shnll  have  been  previously  sold,  j 
bona  fide,  and  for  a valuable  considcra-  j 
tion,  to  one  not  privy  to  the  fraud. 
To  bring  a ease  within  the  act,  the  re- 
moval must  take  place  after  the  rent 
becomes  due,  and  must  be  secret , not 
made  in  open  day,  for  such  removal 
cannot  lie  said  to  be  clandestine  within 
the  meaning  of  the  act.  3 Esp. 
N.  P.  C.  16;  12  Serg.  & Rawlc, 
217;  7 Bing.  423;  1 Moody  & Mal- 
kin, 535.  It  has,  however,  been  made 
a question  whether  goods  arc  protected 
that  were  fraudulently  removed  on  the 
night  before  the  rent  had  become  due. 

4 Camp.  135.  The  goods  of  a strnn. 

er  cannot  be  pursued ; they  can  lx: 

istrnined  only  while  they  are  on  the 
premises.  1 Dali.  440. 

33.  — ^ 6.  Of  the  manner  of  making 
a distress.  1 . A distress  for  rent  may 
be  made  cither  by  the  person  to  whom 


it  is  due,  or,  which  is  the  preferable 
mode,  by  a constable  or  other  olhccr 
properly  authorized  by  him. 

34.  — 2.  If  the  distress  be  made  by 
a constable,  it  is  necessary  that  he 
should  be  properly  authorised  to  muke 
it;  for  which  purpose  the  landlord 
should  give  him  a written  authority,  or 
us  it  is  usually  called,  a warrant  of 
distress;  but  a subsequent  assent  and 
recognition  given  by  the  party  for 
whose  use  the  distress  has  been  made, 
is  sufficient.  Ilamm.  N.  P.  382. 

35.  — 3.  When  the  constable  is  thus 
provided  with  the  requisite  authority 
to  make  a distress  by  seizing  the 
tenant’s  goods,  or  some  of  them  in  the 
name  of  the  whole,  and  declaring  that 
he  takes  them  ns  a distress  for  the  sum 
expressed  in  the  warrant  to  be  due  by 
the  tenant  to  the  landlord,  and  that  he 
takes  them  by  virtue  of  the  said  war- 
rant ; which  warrant  he  ought,  if  re- 
quired, to  show.  1 Leon.  50. 

36.  — 4.  When  making  the  distress 
it  ought  to  be  made  for  the  whole  rent ; 
but  if  goods  cannot  be  found  ut  the 
time  sufficient  to  satisfy  the  rent,  or  the 
party  mistake  the  value  of  the  thing 
distrained,  he  may  make  a second  dis- 
tress. Bradb.  129,  30 ; 2 Tr.  & II. 
Pr.  155. 

37.  — 5.  As  soon  ns  a distress  is 
made,  an  inventory  of  the  goods  dis- 
trained sht>uld  be  made,  and  a copy  of 
it  delivered  to  the  tenant,  together  with  a 
notice  of  taking  such  distress,  with  the 
cause  for  taking  the  same.  This  no- 
tice of  taking  a distress  is  not  required 
by  the  statute  to  be  in  writing ; and, 
therefore,  parol  or  verbal  notice  may 
be  given  either  to  the  tenant  on  the 
premises  or  to  the  owner  of  the  goods 
distrained.  12  Mod.  76.  And  although 
such  notice  is  directed  by  the  act  to 
specify  the  cause  of  taking,  it  is  not 
material  whether  it  accurately  state 
the  period  of  the  rent’s  becoming  due, 
Dough  279  ; or  even  whether  the  true 
cause  of  taking  the  goods  be  expressed 
therein.  7 T.  R.  654.  If  the  notice 
be  not  personally  given,  it  should  be 
left  in  writing  at  the  tenant’s  house,  or 
according  to  the  directions  of  the  act, 
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at  the  mansion-house  or  other  most 
notorious  place  on  the  premises  charged 
with  the  rent  distrained  for. 

38.  — 0.  The  distrainor  may  leave  or 
impound  the  distress  on  the  premises 
lor  the  live  days  mentioned  in  the  act, 
but  becomes  a trespasser  after  that  time, 
2 Dali.  09.  As  in  many  cases  it  is 
desirable  for  the  sake  of  the  tenant 
that  the  goods  should  not  be  sold  ns 
soon  us  the  law  permits,  it  is  usual  for 
him  to  sign  an  agreement  or  consent 
to  their  remaining  on  the  premises  for 
a longer  time,  in  the  custody  of  the 
distrainor,  or  of  a person  bv  him  ap- 
pointed for  that  purpose.  While  in  his 
possession,  the  distrainor  cannot  use  or 
work  cattle  distrained,  unless  it  be  for 
the  owner’s  benefit,  ns  to  milk  a cow, 
or  the  like.  5 Dane’s  Abr.  34. 

39.  — 7.  Before  the  goods  arc  sold 
they  must  be  appraised  by  two  reputa- 
ble freeholders,  who  shall  take  an  oath 
or  affirmation  to  be  administered  by  the 
sheriff,  under-sheriff,  or  coroner,  in  the 
words  mentioned  in  the  act. 

40.  — 8.  The  next  requisite  is  to  give 
six  days’  public  notice  of  the  time  and 
place  of  sale  of  the  things  distrained  ; 
after  which,  if  they  have  not  Ixjen  re- 
plevied, they  may  be  sold  by  the  pro- 
per officer,  who  may  apply  the  proceeds 
to  the  payment  and  satisfaction  of  the 
rent,  and  the  expenses  of  the  distress, 
appraisement  and  sale.  The  overplus, 
if  any,  is  to  be  paid  to  the  tenant. 

41.  — §7.  When  a distress  will  be 
a waiver  of  a forfeiture  of  the  lease. 
On  this  subject,  see  1 B.  & Add.  428. 

The  right  of  distress,  it  seems,  does 
not  exist  in  the  New  England  states. 
4 Dane’s  Ab.  126;  7 Pick.  R.  105;  3 
Griff’.  Reg.  404;  4 Grilf.  Reg.  1143; 
Aik.  Dig.  357  ; nor  in  Alabama,  Mis- 
sissippi, North  Carolina,  nor  Ohio ; and 
in  Kentucky,  the  right  is  limited  to  a 
distress  for  a pecuniary  rent.  1 Hill. 
Ab.  156.  Vide,  generally,  Gilb.  on 
Distr.  by  Hunt ; Bradb.  on  Distr. ; 
Com.  Dig.  h.  t. ; Bac.  Ab.  h.  t;  Vin. 
Ab.  h.  t. ; 2 Saund.  Index,  h.  t. ; Wilk. 
on  Repl. ; 3 Chit.  Bl.  Com.  6,  note ; 
Crabb  on  R.  P.  § 222  to  250. 

Distress  infinite,  j English  prac- 


tice, is  a process  commanding  the 
sheriff  to  distrain  a person  lYom  time  to 
time,  and  continually  afterwards,  by 
taking  his  goods  by  wny  of  pledge,  to 
enforce  the  performance  of  something 
due  from  the  party  distrained  upon. 
In  this  case  no  distress  can  be  im- 
moderate, because  whatever  its  value 
may  be,  it  cannot  bo  sold,  but  is  to  be 
immediately  restored  on  satisfaction 
being  made.  3 Bl.  Com.  231. 

DISTRIBUTION.  By  this  term  is 
understood  the  division  of  an  intestate’s 
estate  according  to  law. 

2. — The  English  statute  of  22  and 
23  Car.  2,  c.  10,  which  was  itself  pro- 
bably borrowed  from  the  118th  Novel 
of  Justinian,  is  the  foundation  of,  per- 
haps, most  acts  of  distribution  in  tho 
several  states.  Vide  2 Kent,  Com. 
342,  note;  8 Com.  Dig.  522;  11  Vin. 
Ab.  189,  202  ; Com.  Dig.  Adminis- 
tion,  II. 

DISTRIBUTIVE  JUSTICE,  is  that 
virtue  whose  object  is  to  distribute  re- 
wards and  punishments  to  every  one 
according  to  his  merits  or  demerits. 
Tr.  of  Eq.  3.  Lepage,  El.  du.  Dr.  ch. 
1,  art.  3,  § 2.  See  Justice. 

DISTRICT,  is  a certain  portion  of 
the  country,  separated  from  the  rest 
for  some  special  purposes. 

2. — The  United  States  are  divided 
into  judicial  districts,  in  each  of  which 
is  established  a district  court ; they  are 
also  divided  into  election  districts ; col- 
lection districts,  &c. 

District  attorneys  of  tiie  Uni- 
ted States.  There  shall  be  ap- 
pointed, in  each  judicial  district,  a 
meet  person,  learned  in  the  law,  to  act 
as  attorney  of  the  United  States  in 
such  district,  who  shall  be  sworn  or 
affirmed  to  the  faithful  execution  of  his 
office.  Act  of  24th  September,  1789, 
s.  35,  1 Story’s  Laws,  67. 

2. — His  duty  is  to  prosecute,  in  such 
district,  all  delinquents,  for  crimes  and 
offences  cognizable  under  the  authority 
of  the  United  States,  and  all  civil  ac- 
tions in  which  the  United  States  shall 
be  concerned,  except  in  the  supreme 
court,  in  the  district  in  which  that 
court  shall  be  holdcn.  Ib. 
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3.  Their  salaries  vary  in  different  1 
districts;  vide  Gordon’s  Dig.  art.  403. 
By  the  act  of  March  3,  1815,  2 Story’s 
L.  U.  S.  1530,  district  attorneys  are  ! 
authorised  to  appoint  deputies,  in  cer- 
tain cases,  to  sue  in  the  state  courts. 
See  Deputy  District  Attorney . 

District  court.  The  name  of  one  I 
of  the  courts  of  the  United  States.  It 
is  held  by  a judge,  called  the  district 
judge.  V ido  Courts  of  live  United  Slates. 

District  of  Columhia.  The  name 
of  a district  of  country,  ten  miles 
square,  situate  between  the  states  of  j 
Maryland  and  Virginia,  over  which  the 
national  government  has  exclusive  ju- 
risdiction. By  the  constitution,  Con-  , 
gross  may  44  exercise  exclusive  juris-  I 
diction  in  all  cases  whatsoever,  over 
such  district,  not  exceeding  ten  miles 
square,  as  may,  by  cession  of  particu- 
lar states,  and  the  acceptance  of  Con- 
gress, l>ecome  the  scat  of  government 
of  the  United  States.”  In  pursuance 
of  this  authority,  the  states  of  Mary- 
land ami  Virginia  ceded  to  the  United 
States,  a small  territory  on  the  banks 
of  the  Potomac,  and  Congress,  by  the 
act  of  July  16,  1790,  accepted  the 
same  for  the  permanent  seat  of  the  go- 
vernment of  the  United  State's.  The 
act  provides  for  the  removal  of  the 
seat  of  government  from  the  city  of 
Philadelphia  to  the  District  of  Colum- 
bia, on  the  first  Monday  of  December,  * 
1800.  It  is  also  provided,  that  the 
laws  of  the  state,  within  such  district,  j 
shnll  not  be  affected  by  the  acceptance, 
until  the  time  fixed  for  the  removal  of 
the  government  thereto,  nnd  until  Con- 
gress shall  otherwise  by  law  provide. 

2.  — It  seems  that  the  District  of  Co- 
lumbia, and  the  territorial  districts  of 
the  United  States,  am  not  states  within 
the  meaning  of  the  constitution,  and  of 
the  judiciary  act,  so  as  to  enable  a citi- 
zen thereof  to  sue  a citizen  of  one  of 
the  states  in  the  fcdcrul  courts.  2 
Cranch,  445;  1 Wheat,  91. 

3.  — By  the  act  of  July  11,  1846, 
Congress  retroceded  the  county  of 
Alexandria,  part  of  the  District  of  Co- 
lumbia, to  the  state  of  Virginia. 

DISTRINGAS,  remedies,  is  a writ 


directed  to  the  sheriff,  commanding 
him  to  distrain  one  of  his  goods  and 
chattels,  to  enforce  bis  compliance  of 
what  is  required  of  him,  ns  for  his  ap- 
pearance in  a court  on  such  a day,  and 
the  like.  Com.  Dig.  Process,  D 7 ; 
Chit.  Pr.  Index,  h.  t. ; Sel Ion’s  Pr.  In- 
dex, h.  t. ; Tidd's  Pr.  Index,  h.  t. ; 11 
East,  353. 

DISTURBANCE,  tortsy  is  a wrong 
done  to  an  incor|»oreal  hereditament, 
by  hindering  or  disquieting  the  owner 
in  the  enjoyment  of  it.  Finch,  L.  187; 
3 Bl.  Com.  235 ; 1 Swill’s  Dig.  522 ; 
Com.  Dig.  Action  upon  the  case  for  a 
disturbance.  Pleader,  3 I 6 ; 1 Serg. 
& Rawle,  298. 

DIVIDEND,  is  a portion  of  the 
principal,  or  profits,  divided  umong 
several  owners  of  a thing. 

2.  — The  term  is  usually  applied  to 
the  division  of  the  profits  arising  out  of 
bank  or  other  stocks ; or  to  the  divi- 
sion, among  the  creditors,  of  the  effects 
of  an  insolvent,  estate. 

3.  — In  another  sense,  according  to 
some  old  authorities,  it  signifies  one 
part  of  an  indenture.  T.  L. 

DIVISIBLE.  The  power  or  ability 
of  being  separated. 

2. — A contract  cannot,  in  general, 
lie  divided  in  such  a manner  that  an 
action  may  be  brought,  or  a right  ac- 
crue, on  a part  of  it.  2 Penna.  U. 
454.  But  some  contracts  are  suscep- 
tible of  division,  as  when  a reversioner 
sells  a part  of  the  reversion  to  one 
man,  and  a part  to  another,  each  shall 
have  an  action  for  his  share  of  the 
rent,  which  may  accrue  on  a contract, 
to  pay  a particular  rent  to  the  rever- 
sioner. 3 Whart.  404,  and  see  Ap- 
portionment. But  when  it  is  to  do 
several  things,  at  several  times,  an  ac- 
tion will  lie  upon  every  default.  15 
Pick.  R.  409.  Sec  1 Grccnl.  R.  316; 
6 Mass.  344.  See  Entire. 

DIVISION,  Eng.  lata.  Is  a par- 
ticular and  ascertained  part  of  a coun- 
ty. In  Lincolnshire,  division  means 
what  riding  does  in  Yorkshire. 

Division  of  opinion.  When,  in  a 
company  or  society,  the  parties  having 
a right  to  vote  are  so  divided  that  there 
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is  not  u plurality  of  the  whole  in  fa- 
vour of  any  particular  proposition,  or 
when  the  voters  are  equally  divided,  it 
is  said  there;  is  division  of  opinion. 

2.  — In  such  a case,  the  Roman  law, 
which  seems  founded  in  reason  and 
common  sense,  directs,  that  when  the 
division  relates  to  the  quantity  of  things 
included,  ns  in  the  case  of  a judgment, 
if  one  of  three  judges  votes  lor  con- 
demning a man  to  a line  of  one  hun- 
dred dollars,  another,  to  one  of  filly 
dollars,  and  the  third  to  twenty-five, 
the  opiuion  or  vote  of  the  last  shall  be 
the  rule  for  the  judgment ; because  the 
votes  of  nil  the  others  include  that  of 
the  lowest ; this  is  the  case  when  unan- 
imity is  required.  But  when  the  divi- 
sion of  opinions  does  not  relate  to  the 
quantity  of  things,  then  it  is  always  to 
be  in  favour  of  the  defendant. 

3.  — When  the  judges  of  a court  arc 
divided  into  three  classes,  each  holding 
a different  opinion,  that  class  which  has 
the  greatest  number  shall  give  the 
judgment;  for  example,  on  a habeas 
corpus,  when  a court  is  composed  of 
four  judges,  and  one  is  for  remanding 
the  prisoner,  another  is  for  discharging 
him  on  his  own  recognizance,  and  two 
others  for  discharging  him  absolutely, 
the  judgment  will  be,  that  he  be  dis- 
charged. Rudynrd’s  Cuse,  Bac.  Ab. 
liabcus  Corpus,  B 10. 

4.  — It  is  provided,  by  the  act  of 
Congress,  of  April  29,  1802,  s.  6,  that 
whenever  any  question  shall  occur  be- 
fore a circuit  court,  upon  which  the 
opinions  of  the  judges  shall  be  opposed, 
the  point  upon  which  the  disagreement 
shall  happen  shall,  during  the  same 
term,  upon  the  request  of  either  party, 
or  their  counsel,  be  stated,  under  the 
direction  of  the  judges,  and  certified, 
under  the  seal  of  the  court,  to  the  su- 
preme court,  at  their  next  session  to  be 
held  thereafter,  and  shall,  by  the  said 
court,  be  finally  decided.  And  the  de- 
cision of  the  supreme  court,  aud  their 
order  in  the  premises,  shall  be  remitted 
to  the  circuit  court,  and  be  there  en- 
tered of  record ; and  shall  have  cfTect 
according  to  the  nature  of  the  said 
judgment  and  order : Provided-. , That 


nothing  herein  contained  shall  prevent 
the  cause  from  proceeding,  if,  in  the 
opinion  of  the  court,  further  proceed* 
iugs  can  lie  had  without  prejudice  to 
the  merits:  Ami provided,  also.  That 

imprisonment  shall  not  be  allowed,  nor 
punishment  in  any  case  be  inflicted, 
where  the  judges  of  the  said  court  are 
divided  in  opinion  upon  the  question 
touching  the  said  imprisonment  or 
punishment.  See  5 N.  S.  407. 

DIVORCE  is  the  dissolution  of  a 
marriage  contracted  between  a man 
and  a woman,  by  the  judgment  of  a 
court  of  competent  jurisdiction,  or  by 
an  net  of  the  legislature. 

2.  — Divorces  are  of  two  kinds ; 1,  cl 
vinculo  matrimonii , (q.  v.),  which  dis- 
solves and  totally  severs  the  marriage 
tie ; and,  2,  d memo,  ct  thoro , (q.  v.), 
which  merely  separates  the;  parties. 

3.  — 1.  The  divorce  d vinculo  was 
never  granted  by  the  ecclesiastical  law, 
except  for  the  most  grave  reasons. 
These,  according  to  Lord  Coke,  Co. 
Litt.  235,  a,  arc  causa  preeamtractus. 
causa  met  us,  causa  impotenlia,  scu  fri - 
giditatis,  causa  affinitatis , ct  causa  con - 
sanguinitalis.  When  the  marriage 
was  dissolved  for  canonical  causes  of 
impediment,  existing  previous  to  its 
taking  place,  it  was  declared  void  ab 
initio. 

4.  — In  the  United  States,  divorces  d 
vinculo  arc  granted  by  the  state  legis- 
latures for  such  causes  as  may  be  suf- 
ficient to  induce  the  members  to  vote 
in  favour  of  granting  them ; and  they 
are  granted  by  the  courts  to  which 
such  jurisdiction  is  given,  for  certain 
causes  particularly  provided  for  by 
law. 

5.  — In  some  states,  the  legislature 
never  grants  a divorce  until  after  the 
courts  have  decreed  one,  and  it  is  still 
requisite  that  the  legislature  shall  act, 
to  make  the  divorce  valid.  This  is  the 
case  in  Mississippi.  In  some  states,  os 
Wisconsin,  the  legislature  cannot  grant 
a divorce.  Const,  art.  4,  s.  24. 

6.  — The  courts  in  nearly  all  the 
states  have  power  to  decree  divorces 
u vinculo , for,  first,  causes  which  ex- 
isted and  which  were  a bar  to  a lawful 
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marriage,  ns,  precontract,  or  the  ex- 
istence of  a marriage  between  one  of 
the  contracting  parties  and  another 
person,  at  the  time  the  marriage  sought 
to  Iks  dissolved  took  pluco ; consan- 
guinity, or  that  degree  of  relationship 
forbidden  by  law ; affinity  in  some 
states,  as  Vermont,  Rev.  Sint.  tit.  10, 
c.  03,  s.  1 ; impotence  (q.  v.) ; idiocy, 
lunacy,  or  other  mental  imbecility, 
which  renders  the  party  subject  to  it 
incapable  of  making  a contract ; when 
the  contract  was  entered  into  in  conse- 
quence of  fraud.  Secondly,  the  mar- 
riage may  Ikj  dissolved  by  divorce  for 
causes  which  havo  arisen  since  the 
formation  of  the  contract.  The  prin- 
cipal of  which  arc  adultery  ; cruelty ; 
wilful  and  malicious  desertion  for  a 
period  of  time  specified  in  the  acts  of 
the  several  states ; to  these  arc  added, 
in  some  states,  conviction  of  felony  or 
other  infamous  crime,  Ark.  Rev.  Stat. 

c.  50,  s.  1,  p.  333;  being  a fugitive 
from  justice,  when  charged  with  an 
infamous  crime.  Laws  of  Lo.  Act  of 
April  2, 1832.  In  Tennessee  the  hus- 
band may  obtain  a divorce  when  the 
wife  was  pregnant  at  the  time  of  mar- 
riage with  a child  of  colour ; and  also 
when  the  wife  refuses  for  two  years  to 
follow  her  husband,  who  has  gone, 
bona  fide,  to  Tennessee  to  reside.  Act 
of  1819,  c.  20,  and  Act  of  1835,  c. 
20  ; Carr.  Nich.  & Comp.  250,  257. 
In  Kentucky  and  Maine,  where  one  of 
the  parties  has  formed  a connexion 
with  certain  religionists,  whose  opinions 
and  practices  arc  inconsistent  with  the 
marriage  duties.  And,  in  some  states, 
ns  Rhode  Island  and  Vermont,  for 
neglect  and  refusal  on  the  part  of  the 
husband  (he  being  of  sufficient  ability) 
to  provide  necessaries  for  the  subsist- 
ence of  his  wife.  In  others,  habitual 
drunkenness  is  a sufficient  cause. 

7.  — In  some  of  the  states  divorces 

d,  mensa  ct  thoro  are  granted  for  cru- 
elty, desertion,  and  such  like  causes, 
while  in  others  the  divorce  is  a vin- 
culo. 

8.  — When  the  divorce  is  prayed  for 
on  the  ground  of  adultery,  in  some 
and  jicrhaps  in  most  of  the  states,  it  is 


a good  defence,  1st,  that  the  other 
party  has  been  guilty  of  the  same 
offence ; 2,  that  the  husband  has  pros- 
tituted his  wife,  or  connived  at  her 
amours ; 3,  that  the  offended  party  has 
been  reconciled  to  the  other  by  cither 
express  or  implied  condonation  (q.  v.) ; 
4,  that  there  was  no  intention  to  com- 
mit adultery,  ns  when  the  party  sup- 
posing his  or  her  first  husband  or  wife 
dead,  married  again ; 5,  that  the  wife 
was  forced  or  ravished. 

9.  — The  cflbct8  of  a divorce  a vin • 
cido , on  the  property  of  the  wife  arc 
various  in  the  several  states.  When 
the  divorce  is  for  the  adultery  or  other 
criminal  nets  of  the  husband,  in  gene- 
ral the  wife’s  lands  arc  restored  to  her  ; 
when  it  is  caused  by  the  adultery  or 
other  criminal  act  of  the  wife,  the 
husband  has  in  general  some  qualified 
right  of  curtesy  to  her  lands  ; when 
the  divorce  is  caused  by  some  pre-ex- 
isting cause,  as  consanguinity,  affinity 
or  impotence,  in  some  states,  ns  Maine 
and  Rhode  Island,  the  lands  of  the 
wife  arc  restored  to  her.  1 Hill.  Ab. 
51,2.  Sec  2 Ashm.  455;  5 Black f. 
309. 

10.  — When  a divorce  d vinculo 
takes  place,  it  is,  in  general,  a bar  to 
dower ; but  in  Connecticut,  Illinois, 
New  York,  and,  it  seems,  in  Michigan, 
dower  is  not  barred  by  a divorce  for 
the  fault  of  the  husband.  In  Ken- 
tucky, when  a divorce  takes  place  for 
the  fault  of  the  husband,  the  wife  is 
entitled  as  if  he  were  dead.  1 Hill. 
Ab.  61,  2. 

11.  — 2.  Divorces  d mensa  et  thoro, 
are  a mere  separation  of  the  parties 
for  n time  for  causes  arising  since  the 
marriage ; they  arc  pronounced  by 
tribunals  of  competent  jurisdiction. 
The  effects  of  the  sentence  continue 
for  the  time  it  was  pronounced,  or  until 
the  parties  are  reconciled.  Children 
born  after  a divorce  d mensa  ct  thoro 
are  not  presumed  to  be  the  husband’s, 
unless  he  afterwards  cohabited  with 
his  wife.  Bac.  Ab.  Marriage,  &c.,  E. 

Vide,  generally,  I Bl.  Com.  440, 
441  ; 3 Bl.  Com.*94  ; 4 Vin.  Ab.  205  ; 
1 Bro.  Civ.  Law,  86;  Ayl.  Parcrg. 
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225  ; Com.  Dig.  Baron  and  Feme,  C ; j 
Poynt.  on  Marr.  & Divorce,  Index, 
h.  *t. ; Merl.  Rep.  h.  t. ; Clef  dcs  I#ois 
Rom.  I).  t. ; as  to  the  effect  of  the  laws 
of  a foreign  state,  where  the  divorce 
was  decreed,  see  Story’s  Confl.  of 
Laws,  ch.  7,  § 200.  With  regard  to 
the  ceremony  of  divorce  among  the 
Jews,  see  1 Mann.  & Gran.  228 ; S. 
C.  30  Eng.  C.  L.  R.  425,  428.  And 
ns  to  divorces  among  the  Romans,  sec 
Troplong,  de  Pinflucnco  du  Christian- 
isme  sur  1c  Droit  civil  des  Remains, 
ch.  6.  ]>.  205. 

DOCKET,  practice,  is  a formal 
record  of  judicial  proceedings. 

2. — The  docket  should  contain  the 
names  of  the  parties,  and  a minute  of 
every  proceeding  in  the  case.  It  is 
kept  by  the  clerk  or  prothonotory  of 
the  court.  Docket  is  also  said  to  be  a 
brief  writing,  on  a small  piece  of  paper 
or  parchment  containing  the  substance 
of  a larger  writing. 

DOCTORS  COMMONS.  A build- 
ing in  London  used  for  a college  of 
civilians  in  that  city.  Here  the  judge 
of  the  court  of  arches,  the  judge  of  the 
admiralty,  and  the  judge  of  the  court 
of  Canterbury,  with  other  eminent 
civilians,  reside.  It  is  called  Doctors 
Commons  because  the  persons  resid- 
ing there  live  in  a collegiate  common- 
ing  together. 

DOCUMENTS,  evi/lcnce , are  all  the 
deeds,  agreements,  title  papers,  letters, 
receipts,  and  all  other  written  instru- 
ments which  arc  used  to  prove  a fact. 
Among  the  civilians,  by  documents  is 
also  understood  evidence  delivered  in  the 
forms  established  by  law,  of  whatever 
nature  such  evidence  may  be,  but  ap- 
plied principally  to  the  testimony  of 
witnesses.  Savig.  Dr.  Rom.  § 165. 

2. — Public  documents  are  all  such 
records,  papers  and  acts  as  are  filed 
in  the  public  offices  of  the  United 
Stat(;s  or  of  the  several  states ; as,  for 
example,  public  statutes,  public  pro- 
clamations, resolutions  of  the  legis- 
lature, the  journals  of  either  branch  of 
the  legislature,  diplomatic  correspond- 
ence communicated  by  the  president  to  | 
Congress,  and  the  like.  These  are  in 
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general  evidence  of  the  facts  they 
contain  or  recite.  1 Green!.  § 401. 

DOG.  A well  known  domestic  ani- 
mal. By  an  extension  this  word  in- 
cludes as  well  the  female  ns  the  male 
of  the  species. 

2.  — A dog  is  said  at  common  law  to 
have  no  intrinsic  value,  and  lie  cannot 
therefore  bo  the  subject  of  larceny. 

I 4 Bl.  Com.  236;  8 Serg.  & Rawlc, 

1 571.  But  the  owner  has  such  property 
in  him,  that  he  may  maintain  trespass 
for  an  injury  to  his  dog;  “for  a man 
may  huve  property  in  some  things 
which  arc  of  so  base  nature  that  no 
felony  can  he  committed  of  them,  as 
of  a blood-hound  or  mastiff*.”  12  II. 
8,  3;  18  II.  8,  2;  7 Co.  18  a;  Com. 
Dig.  Bicns,  F ; 2 Bl.  Com.  397 ; Bac. 
Ah.  Trover  (D) ; F.  N.  B.  86 ; Bro. 
Trespass,  pi.  407;  Iloh.  283;  Cro. 
Eliz.  125 ; Cro.  Jac.  403 ; 2 Bl.  Rep. 
1117. 

3.  — As  dogs  arc  very  dangerous 
animals,  they  may  lawfully  l>e  killed, 
when  their  ferocity  is  known  to  their 
owner,  or  in  self-defence,  13  John.  R. 
312;  10  John.  II.  365;  and  when  lie 
has  been  bitten  by  a rabid  animal,  a 
dog  may  he  lawfully  killed  by  any  one. 
13  John.  R.  312. 

4.  — When  a dog  in  consequence  of 
his  vicious  habits  becomes  a common 
nuisance,  the  owner  may  he  indicted. 
And  when  he  commits  an  injury,  if 
the  owner  had  a knowledge  of  his 
mischievous  propensity,  he  is  liable  to 
an  action  on  the  case.  Bull.  N.  P.  77 ; 
2 Str.  12G4;  Lord  Raym.  110;  1 B. 
& A.  620;  4 Camp.  R.  198;  2 Esp. 
R.  482;  4 Cowen,  351;  6 S.  & R. 
36;  Addis.  R.  215;  1 Scam.  493;  23 
Wend.  354 ; 17  Wend.  496 ; 4 Dev. 
& Butt.  146.  Vide  Animal;  Know- 
ledge ; Sc  latter. 

DOGMA,  civil  law.  This  word  is 
used  in  the  first  chapter,  first  section, 
of  the  second  Novel,  and  signifies  an 
ordinance  of  the  senate.  See  also 
Dig.  27,  1,  6. 

DOLLAR,  money,  a silver  coin  of 
the  United  States  of  the  value  of  one 
hundred  cents,  or  tenth  part  ol  an 
eagle. 
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2.  — It  weighs  four  hundred  and 
twelve  and  n half  grains.  Of  one 
thousand  parts,  nine  hundred  arc  of 
pure  silver  and  one  hundred  of  alloy. 
Act  of  January  18,  1837,  ss.  8 & {), 
4 Sharsw.  Cent,  of  Story’s  L.  U.  S. 
2523,  1 ; Wright,  K.  102. 

3.  — In  all  computations  at  the  cus- 
tom-house, the  specie  dollar  of  Sweden 
and  Norway  shall  ho  estimated  at  one 
hundred  and  six  cents.  The  specie 
dollar  of  Denmark,  at  one  hundred 
and  five  cents.  Act  of  May  22d,  1846. 

DOLUS,  civil  law . A fraudulent 
address  or  trick  used  to  deceive  some 
one ; a fraud.  Dig.  4,  3,  1 ; Code, 
2,  21. 

2. — Dolus  differs  from  fault  in  this, 
that  the  latter  proceeds  from  an  error 
of  the  understanding;  while  to  consti- 
tute the  former,  there  must  lie  a will 
or  intention  to  do  wrong.  Wolff,  Inst. 
§ 17. 

DOMAIN,  is  the  right  to  dispose  of 
thing  which  belongs  to  us. 

2. — A distinction  has  been  made  be- 
tween property  and  domain.  The  for- 
mer is  said  to  be  that  quality  which  is 
conceived  to  be  in  the  thing  itself,  as  it 
is  considered  as  belonging  to  such  or 
such  person,  exclusively  of  all  others. 
By  the  latter  is  understood  that  right 
which  the  owner  has  of  disposing  of  the 
thing.  Hence  domain  and  property 
arc  said  to  bo  correlative  terms  ; the 
one  is  the  active  right  to  dispose,  the 
other  a passive  quality  which  follows 
the  thing,  and  places  it  at  the  disposi- 
tion  of  the  owner.  3 Toull.  n.  83. 
But  this  distinction  is  too  subtle  for 
practical  use.  Puff.  Droit  dc  la  nature 
ct  dcs  gens,  loi  4,  c.  4,  § 2.  Yridc  1 
Bl.  Com.  105,  106;  Clef  des  Ijois 
Rom.  h.  t. ; Domat,  h.  t. ; 1 Hill.  Ab. 
24;  2 Hill.  Ab.  237  ; and  Demesne 
as  of  fee;  Property;  Dungs. 

DOME-BOOK,  DOOM-BOOK,  or 
DOM-BEC,  was  a book  in  which  Al- 
fred the  Great,  of  England,  after  unit- 
ing tin:  Saxon  heptarchy,  collected  the 
various  customs  dispersed  through  the 
kingdom,  and  digested  them  into  one 
uniform  code.  4 Bl.  Com.  411. 

DOMESDAY  or  DOMESDAY- 


BOOK.  An  ancient  record  made  in 
the  time  of  William  the  Conqueror, 
and  now  remaining  in  the  English  ex- 
chequer, consisting  of  two  volumes  of 
unequal  sizes,  containing  surveys  ol  the 
lands  in  England. 

DOMESTICS  are  those  who  reside 
in  the  same  house  with  the  master  they 
serve  ; and  the  term  does  not  extend  to 
workmen  or  labourers  employed  out  of 
doors.  5 Binn.  R.  107  ; Merl.  Rep.  h. 
t.  The  act  of  Congress  of  April  30th, 
1700,  s.  25,  uses  the  word  domestic  in 
this  sense. 

2.  — Formerly  this  word  was  used  to 
designate  those  who  resided  in  the 
house  of  another,  however  exulted  their 
station,  and  who  performed  services  for 
him.  Voltaire  in  writing  to  the  French 
queen,  in  1748,  says,  “ deign  to  consi- 
der, madam,  that  I arn  one  of  the  do- 
mestics of  the  king,  and  consequently 
yours,  mv  companions  the  gentlemen 
of  the  king,”  &c. 

3.  — Librarians,  secretaries,  and  per- 
sons in  such  honourable  employments, 
would  not  probably  be  considered  do- 
mestics, although  they  might  reside  in 
the  house  of  their  respective  employ- 
ers. 

4.  — Pothier,  to  point  out  the  distinc- 
tion between  u domestic  and  a servant, 
gives  the  following  example  : A litera- 
ry man  who  lives  and  lodges  with  you, 
solely  to  be  your  companion,  that  you 
may  profit  by  his  conversation  and 
learning,  is  your  domestic  ; for  all  who 
live  in  the  same  house  and  eat  at  the 
same  table  with  the  owner  of  the  house, 
are  his  domestics,  but  they  arc  not  scr- 
rants.  On  the  contrary,  your  valet  dc 
chambre,  to  whom  you  pay  wages,  and 
who  sleeps  out  of  your  house,  is  not, 
properly  speaking,  your  domestic,  but 
your  servant.  Potli.  Proc.  Cr.  sect.  2, 
art.  5,  § 5;  Potli.  Ob.  710,  828;  9 
Toull.  n.  314.  Vide  Operative  ; Ser- 
vant. 

DOMICIL,  is  the  place  where  a per- 
son has  fixed  his  ordinary  dwelling, 
without  a present  intention  of  removal. 
10  Mass.  489  ; 8 Cranch,  278  ; Ersk. 
Pr.  of  Law  of  Scotl.  B.  1,  tit.  2,  s.  9 ; 
Denisart,  tit.  Domicile,  1,7,18,19; 
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Voot,  l’andcct,  lil>.  5,  tit.  1,  9*2,  97  ; 5 
Madd.  Ch.  R.  379;  Mcrl.  Reper.  tit. 
Domicile;  1 Binn.  319,  n. ; 4 Humph. 
310. 

2.  — A man  cannot  lx;  without  n do- 
micil, lor  he  is  not  supposed  to  have 
abandoned  his  last  domicil  until  he  has 
acq  uired  a new  one.  5 Yes.  587  ; 3 
Robins.  191;  1 Binn.  319,  n. ; 10 
Pick.  77  ; though  by  the  Roman  lawn 
man  might  abandon  his  domicil,  and, 
until  he  acquired  a new  one,  he  was 
without  a domicil.  By  fixing  his  resi- 
dence at  two  different  places  a man 
may  have  two  domicils  at  one  and  the 
same  time ; as,  for  example,  if  a fo- 
reigner, coming  to  this  country,  should 
establish  two  houses,  one  in  New  York 
and  the  other  in  New  Orleans,  and  pass 
one-half  of  the  year  in  each ; ho 
would  for  most  purposes  have  two  do- 
micils. But  it  is  to  be  observed  that 
circumstances  which  might  bo  held  suf- 
ficient to  establish  a commercial  domi- 
cil in  time  of  war,  and  a matrimonial, 
or  forensic  or  political  domicil  in  time 
of  peace,  might  not  be  such  as  w ould 
establish  a principal  or  testamentary 
domicil,  for  there  is  a wide  ditlcrence  in 
applying  the  law  of  domicil  to  contracts 
and  to  wills.  Phill.  on  Dom.  xx  ; 1 1 
Pick.  110;  10  Mass.  489;  1 Wash. 
C.  C.  R.  514. 

3.  — There  are  three  kinds  of  domi- 

cils, namely  : 1.  The  domicil  of  origin, 
domicilium  origin  is  vcl  naXuraU;  2. 
The  domicil  by  operation  of  law,  or 
necessary  domicil ; 3.  Domicil  of 

choice. 

4.  — § 1.  By  domicil  of  origin  is  un- 
derstood the  home  of  a man’s  parents, 
not  the  place  where,  the  parents  lx  ingon 
a visit  or  journey,  a child  happens  to  lx? 
born.  2 B.  & P.  231,  note;  3 Yes. 
19S.  Domicil  of  origin  is  to  be  distin- 
guished from  the  accidental  place  of 
birth.  1 Binn.  349. 

5.  — ^ 2.  There  arc  two  classes  of 

persons  who  acquire  domicil  by  opera- 
tion of  law';  1st.  Those  who  are  under 
the  control  of  another,  and  to  whom 
the  law  gives  the  domicil  of  another ; 
among  these  arc,  1,  the  wife;  2,  the 
minor;  3,  the  lunatic,  &c.  2d.  Those 


on  w'hom  the  state  affixes  a domicil ; 
among  this  class  are  found,  1,  the  of- 
ficer ; 2,  the  prisoner,  &c. 

0. — 1st.  Among  those  who  being  un- 
der the  control  of  another,  acquire  such 
person’s  domicil  are,  J.  The  wile. 
The  wife  takes  the  domicil  of  her  hus- 
band, and  the  widow  retains  it,  unless 
she  voluntarily  change  it,  unless  she 
marry  a second  time,  when  she  takes 
the  domicil  of  the  second  husband.  A 
party  may  have  two  domicils,  the  one 
actual,  the  other  legal  ; the  husband’s 
actuul  and  the  wife’s  legal  domicil,  are, 
prima  facie,  one.  Addams’s  Ecc.  R. 
5,  1 9.  2.  The  domicil  of  the  minor  is 

that  of  the  father,  or  in  case  of  his 
death,  of  the  mother.  5 Ves.  787  ; 2 
W.  & S.  568;  3 Ohio,  R.  101  ; 4 
Greenl.  R.  47.  3.  The  domicil  of  a 
lunatic  is  regulated  by  the  same  prin- 
ciples which  operate  in  cases  of  mi- 
nors ; the  domicil  of  such  jwrson  may 
be  changed  by  the  direction,  or  with 
the  assent  of  the  guardian,  express  or 
implied.  5 Pick.  20. 

7.  — 2d.  The  law  affixes  a domicil, 
1,  to  public  officers,  such  as  the  presi- 
dent of  the  United  States,  the  secreta- 
ries and  such  other  officers  whose  pub- 
lic duties  require  a temporary  residence 
at  the  capital,  retain  their  domicils. 
Ambassadors  preserve  the  domicils 
which  they  have  in  their  rcs|)octivc 
countries,  and  this  privilege  extends  to 
the  ambassador’s  family.  Officers, 
soldiers  and  marines,  in  the  service  of 
the  United  States,  do  not  lose  their  do- 
micils while  thus  employed.  2.  A pri- 
soner does  not  acquire  a domicil  where 
the  prison  is,  nor  lose  his  old.  1 Milw. 
R.  191,2. 

8.  — § 3.  The  domicil  of  origin, 
which  has  already  been  explained,  re- 
mains with  a man  until  another  has 
been  acquired  by  him.  In  order  to 
change  such  domicil,  there  must  be  an 
actual  removal  w ith  an  intention  to  re- 
side in  the  place  to  which  the  party 
has  removed.  3 Wash.  C.  C.  R.  54G  ; 
a mere  intention  to  remove,  unless  such 
intention  is  carried  into  effect,  is  not 
sufficient.  5 Greenl.  R.  143.  When 
he  changes  it,  he  acquires  a domicil  in 
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the  place  of  his  new  residence,  and 
loses  his  original  domicil.  But  upon  a 
return  with  an  intention  to  reside,  his 
original  domicil  is  restored.  3 Rawle, 
312 ; 1 Gallis.  274,  284  ; 5 Bob.  Adrn. 
R.  99. 

9. — How  (hr  a settlement  in  a foreign 
country  will  impress  a hostile  charac-  ! 
ter  on  a merchant,  see  Ohitty’s  Law  of 
Nations,  31  to  59  ; 1 Kent,  Com.  74  to 
80;  13  L.  U.  290;  8 Crunch,  303; 

7 Crunch,  500 ; 2 Crunch,  04 ; 9 
Crunch,  191  ; l Wheat.  40;  2 Wheat. 
70  ; 3 Wheat.  14  ; 2 Gall.  11.  208 ; 2 , 
Pot.  Adm.  Dec.  438  ; 1 Gall.  K.  274. 
As  to  its  effect  in  the  administration  of 
the  assets  of  a deceased  non-resident,  f 
see  3 Knwlc’s  R.  312;  3 Pick.  R. 
128  ; 2 Kent,  Com.  348  ; 10  Pick.  R. 
77.  The  law  of  Louisiana  relating  to 
the  “domicil  and  the  manner  of  chang- 
ing the  same”  will  l»e  found  in  the  Civil 
Code  of  Louisiana,  tit.  2,  art.  42  to  49. 
See  also  8 M.  R.  709  ; 4 N.  S.  51  ; 0 ! 
N.  S.  407  ; 2 L.  R.  35  ; 4 L.  R.  09  ; 

5 N.  S.  385;  5 L.  R.  832;  8 L.  R. 
315;  13  L.  R.  297;  11  L.  R.  178; 
12  L.  R.  190. 

Sec  on  the  subject  generally,  2 Bos. 

6 Pul.  230,  note ; 1 Mason’s  Rep. 
411  ; Toullior,  Droit,  Civil  Francois, 
liv.  1,  tit.  3.  n.  302  A 378;  Domat, 
tome  2,  liv.  1,  s.  8;  Pothier  Introduc-  j 
tion  generate  aux  coutumes,  n.  8 A 20  ; j 
1 Ashm.  R.  120  ; Merl.  Rep.  tit.  Do-  | 
micilc;  3 Mcriv.  H.  79;  5 Vos.  780  ; 

1 Crompt.  & J.  151  ; 1 Tvrwh.  R.  91  ; 

2 Tvrwh.  R.  475  ; 2 Crompt.  & J. 
430.'  3 Wheat.  14  ; 3 Rawle,  312  ; 7 
Crunch,  500  ; 9 Crunch,  388  ; 5 Pick.  I 
20;  1 Gallis.  274,  545;  10  Muss.  ( 
488;  11  Mass.  424;  13  Mass.  501  ; i 
2 Grocnl.  411  ; 3 Grvrnl.  229,  354  ; 

4 Greenl.  47;  8 Greenl.  203;  5 

Grecnl.  143;  4 Mason,  308  ; 3 Wash. 
C.  C.  R.  546  ; 4 Wash.  C.  C.  R.  514  ; 

4 Wend.  002 ; 8 Wend.  134  ; 5 Pick. 
370;  10  Pick.  77;  11  Pick  410;  1 
Binn.  349.  n. ; Phill.  on  Dom.  passim. 

DOMINANT,  estates . In  the  civil 
law,  this  term  is  used  to  signify  the  es- 
tate to  which  a servitude  or  casement  is 
due  from  another  estate  ; for  example, 
where  the  owners  of  the  estate,  Black- 


acre,  have  a right  to  a way  or  passage 
over  the  estate,  Whitcacre,  the  former 
is  called  the  dominant,  and  the  latter 
the  servient  estate. 

DOMINION.  The  right  of  tho 
owner  of  a thing  to  use  it  or  dispose  of 
it  at  his  pleasure.  See  Domain  ; 1 
White’s  New  Coll.  85  ; Jacob’s  Intr. 
39. 

DOM  IT  AS.  Belonging  to  the  house, 
tame,  not  wild ; as,  animals  domittc, 
which  are  tame  or  domestic  animals. 

DOMO  REPARANDO.  The  name 
of  on  ancient  writ  in  favour  of  a party 
who  was  in  danger  of  being  injured  by 
the;  fall  of  his  neighbour's  house. 

DONATIO  MORTIS  CAUSA, con. 
tracts,  legacies,  a gill  in  prospect  of 
dentil ; is  when  a person  in  his  Inst 
sickness,  apprehending  his  dissolution 
near,  delivers,  or  causes  to  lie  delivered 
to  another,  the  possession  of  any  per- 
sonal goods,  to  keep  in  case  of  his  de- 
cease. 2 Bl.  Com.  514  ; see  Civ.  Code 
of  Lou.  art.  1455. 

2. — The  civil  law  defines  it  to  be  a 
girt  under  apprehension  of  death,  ns 
when  any  thing  is  given  upon  condi- 
tion that  if  the  donor  dies,  the  donee 
shall  possess  it  absolutely,  or  return  it 
if  the  donee  should  survive,  or  should 
repent  of  having  made  the  girt,  or  if 
the  donee  should  die  before  the  do- 
nor. 

8. — Donations  mortis  causft,  are  now 
reduced,  as  far  ns  possible,  to  the  simi- 
litude of  legacies.  Inst.  t.  7,  De  Do- 
nationibus.  See  2 Vcs.  jr.  119.  Smith 
v.  Casen,  mentioned  by  the  reporter 
at  the  end  of  Drury  v.  Smith,  1 P. 
Wms.  400 ; 2 Vcs.  sen.  434  ; 3 Binn. 
300. 

4. — With  respect  to  the  nature  of  a 
donatio  mortis  cnusA,  this  kind  of  am- 
phibious girt  so  far  resembles  a legacy, 
that  it  is  ambulatory  and  incomplete 
during  the  donor’s  life,  it  is,  therefore, 
revocable  by  him,  7 Taunt.  231  ; 3 
Binn.  300,  and  subject  to  his  debts 
upon  a deficiency  of  assets,  1 P.  Wms. 
405.  But  in  the  following  particulars 
it  differs  from  a legacy  ; it  docs  not 
fall  within  an  administration,  nor 
require  any  act  in  the  executors  to 
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constitute  a title  in  the  donee.  Hop. 
Leg.  26. 

5.  — The  following  circumstances 
are  required  to  constitute  n good  donatio 
mortis  causa ; 1st.  That  the  thing 
given  be  personal  property,  3 Binn. 
370  ; a bond,  3 Binn.  370  ; 3 Madd.  It. 
184;  bank  notes,  2 Bro.  C.  C.  012;  j 
and  a check  offered  for  payment 
during  the  life  of  the  donor,  will  be  so 
considered  ; 4 Bro.  C.  C.  280. 

6.  — 2dly.  That  the  gill  be  made  by 
the  donor  in  peril  of  death,  or  during 
his  last  illness,  and  to  take  effect  only 
in  case  the  giver  die.  3 Binn.  370  ; 4 
Burn’s  Ecc.  Law,  110. 

7.  — 3dly.  That  there  be  an  actual  j 
delivery  of  the  subject  to,  nnd  for  the 
donee,  in  cases  where  such  delivery  I 
can  be  made.  3 Binn.  370  ; 2 Ves. 
jr.  120.  See  9 Vcs.  1 ; 7 Taunt. 
224.  But  such  delivery  can  be  made 
to  a third  person  for  the  use  of  the 
donee.  3 Binn.  370. 

8.  — It  is  an  unsettled  question  ( 
whether  such  kind  of  gift  appearing  in 
writing,  without  delivery  of  the  subject, 
can  be  supported  ; 2 Ves.  jr.  120.  By  i 
the  Roman  and  civil  law,  a gift  mortis 
causa,  might  be  made  in  writing.  Dig. 
lib.  39,  t.  0,  1.  28 ; 2 Ves.  sen.  440  ; 1 
Vcs.  sen.  314. 

9.  — In  Louisiana,  no  disposition,  ] 
mortis  causa,  otherwise  than  by  last 
will  and  testament.  Civ.  Code  of  Lo.  < 
art.  1563. 

See  in  general,  1 Fonb.  Tr.  Eq. 
288,  n.  (p) ; Coop.  Just.  474  ; Civ. 
Code  of  Lo.  B.  3,  2,  c.  1 and  6.  Vin. 
Abr.  Executors,  Z 4 ; Bac.  Abr.  Lega- 
cies, A ; Supp.  to  Ves.  jr.  vol.  1 , p.  143, 
170 ; vol.  2,  97,  215 ; Rop.  Leg.  ch. 

1 ; Swinb.  pt.  1 , s.  7. 

DONATION,  contracts , is  the  act 
by  which  the  owner  of  a thing,  volun- 
tarily transfers  the  title  and  possession 
of  the  same,  from  himself  to  another 
person,  without  any  consideration  ; a 
gift  (q.  v.) 

2. — A donation  is  never  perfected, 
until  it  1ms  been  accepted,  for  the  ac- 
ceptance, (q.  v.)  is  requisite  to  make 
the  donation  complete.  Vide  Assent, 


and  Ayl.  Band.  tit.  9 ; Clef  dcs  Lois 
Rom.  h.  t. 

Donation  inter  vivos,  contracts , 
is  a contract  which  takes  place  by  the 
mutual  consent  of  the  giver,  who 
divests  himself  of  the  thing  given  in 
order  to  transmit  the  title  of  it  to  the 
donee  gratuitously,  anti  the  donee  who 
accepts  the  thing  and  acquires  u legal 
title  to  it. 

2. — This  donation  takes  place  when 
the  giver  is  not  in  any  immediate  ap- 
prehension of  death,  which  distinguish- 
es it  from  a donatio  mortis  causa,  (q. 
v.)  And  sec  Civ.  Code  of  Lo.  art. 
1453. 

DONEE.  He  to  whom  a gift  is 
made,  or  a Inquest  given. 

DON  IS,  STATUTE  DE,  the  stat. 
West.  2,  namely,  13  Edw,  1,  c.  1, 
called  the  statute  de  donis  coiulilionali - 
bus.  This  statute  revives,  in  some 
sort,  the  ancient  feudal  restraints, 
which  were  originally  laid  on  aliena- 
tions. 2 Bl.  Com,  12. 

DONOR,  lie  who  makes  a gift, 
(q.  v.) 

DOOM.  This  word  formerly  sig- 
nified a judgment.  T.  L. 

DORMANT  PARTNER,  is  ono 
who  is  a participant  in  the  profits  of  a 
firm,  but  his  name  being  suppressed 
and  concealed,  his  interest  is  not  con- 
sequently uppnrent.  See  Partners . 

l)OOR.  The  place  of  usual  en- 
trance in  a house,  or  into  a room  in 
the  house.  Doors  are  distinguished 
into  outer  doors  and  inner  doors. 

2.  — To  authorise  the  breach  of  an 
outer  door  in  order  to  serve  process, 
the  process  must  be  of  a criminal 
nature ; nnd  even  then  a demand  of 
admittance  must  first  have  been  refused. 
5 Co.  93 ; 4 I>eon.  41  ; T.  Jones,  234 ; 
1 N.  M.  Rep.  846;  10  John.  263;  1 
Root,  83,  134;  21  Pick.  R.  156;  the 
outer  door  may  also  be  broken  open 
for  the  purpose  of  executing  a writ  of 
habere  facias.  5 Co.  93  ; Bac.  Ab. 
SherifT,  N.  3. 

3.  — An  outer  door  cannot  in  general 
be  broken  for  the  purpose  of  serving 
civil  process,  13  Mass.  520;  but  after 
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the  defendant  has  been  arrested,  and 
he  takes  refuge  in  his  own  house,  the 
officer  may  justify  breaking  an  outer 
door  to  take  him.  Foster,  320,  1 
Roll.  R.  1 38 ; Cro.  Jac.  555  ; 10  Wend. 
300  ; 0 Hill,  N.  Y.  Rep.  507.  When 
once  an  officer  is  in  the  house,  he 
nmy  break  open  an  inner  door  to  make 
an  arrest.  Kirby,  380;  5 John.  352; 
17  John.  127. 

DOT.  This  French  word  is  adopted 
in  Louisiana.  It  signifies  the  fortune, 
]>ortion,  or  dowry,  which  a woman 
brings  to  her  husband  by  the  marriage. 

6 N.  S.  400.  See  Dote ; Dowry. 

DOTAL  PROPERTY.  By  the 
civil  law  and  in  Louisiana,  by  this 
term  is  understood  that  property  which 
the  wife  brings  to  the  husband  to 
assist  him  in  bearing  the  expenses  of 
the  marriage  establishment.  Civil 
Code  of  Lo.  art.  2315.  Vide  E-ctra * 
dotal  property/. 

DOTATION,  French  law.  Is  the 
act  by  which  the  founder  of  a hospital, 
or  other  charity,  endows  it  with  pro- 
perty to  fulfil  its  destination. 

DOTE,  Span,  law , is  the  property 
which  the  wife  gives  to  the  husband  on 
account  of  marriage. 

2. — It  is  divided  into  adventitia  and 
profcclilia;  the  former  is  the  dote 
which  the  father  or  grandfather,  or  j 
other  of  the  ascendants  in  the  direct 
paternal  line,  give  of  their  own  'pro- 
perty to  the  husband ; the  latter  (adven- 
titia) is  that  property  which  the  wife 
gives  to  the  husband,  or  that  which  is 
given  to  him  for  her  by  her  mother,  or 
her  collateral  relations,  or  a stranger. 
Aso  & Man.  Inst.  B.  1,  t.  7,  c.  1,  § 1. 

Dote  assignando,  Eng.  law. 
The  name  of  a writ  which  lay  in 
favour  of  a widow,  when  it  was  found 
by  office  that  the  king’s  tenant  was 
seised  of  tenements  in  lee  or  fee  tail  at 
the  time  of  his  death,  and  that  he  held 
of  the  king  in  chief. 

Dotf.  unde  nihil  habet.  The 
name  of  a writ  of  dower  which  a 
widow  sues  against  the  tenant,  who 
bought  land  of  her  husband  in  his  life- 
time, and  in  which  her  dower  remains, 
of  which  he  was  seised  solely  in  fee 


simple  or  fee  tail.  F.  N.  B.  147  ; 
Booth,  Real  Act.  100. 

DOUBLE.  Two  of  a kind  ; two- 
fold; as,  double  cost;  double  insur- 
ance ; double  plea. 

Double  costs,  jnaeticc.  According 
to  the  English  law,  when  double  costs 
are  given  by  the  statute,  the  term  is 
not  to  be  understood,  according  to  its 
literal  import,  twico  the  amount  of 
single  costs,  hut  in  such  case  the  costs 
are  thus  calculated  ; 1,  the  common 
1 costs,  and,  2,  half  of  the  common 
casts.  Bac.  Ab.  Costs,  E ; 2 Str.  1048. 
This  is  not  the  rule  in  New  York,  nor 
in  Pennsylvania.  2 Dunk  Pr.  731  ; 
2 Rawle’s  R.  201. 

2. — In  all  cases  where  double  or 
treble  costs  arc  claimed,  the  party  must 
apply  to  the  court  for  them  before  he 
can  proceed  to  the  taxation,  otherwise 
the  proceedings  will  be  set  aside  ns 
| irregular.  I Wend.  R.  210.  Vide 
Costs  ; and  Treble  Costs. 

Double  entry.  A term  used 
among  merchants  to  signify  that  liooks 
of  account  are  kept  in  such  a manner 
that  they  present  the  debit  and  credit 
of  every  thing.  The  term  is  used  in 
contradistinction  to  single  entry. 

2. — Keeping  books  by  double  entry 
is  more  exact,  because,  presenting  all 
the  active  and  all  the  passive  projKjrty 
of  the  merchant,  in  their  respective 
divisions,  there  cannot  be  placed  an 
article  to  an  account,  which  docs  not 
pass  to  some  correspondent  account 
I elsewhere.  It  presents  a perfect  view 
of  each  operation,  and,  from  the  rela- 
tion and  comparison  of  the  divers 
accounts,  which  always  keep  pace 
with  each  other,  their  correctness  is 
proved  ; for  every  commercial  opera- 
tion is  necessarily  composed  of  two 
interests,  which  are  connected  together. 
The  fundamental  base  of  this  mode  of 
keeping  books,  and  the  only  condition 
required,  is  to  write  down  every  trans- 
action and  nothing  else  ; and  to  make 
no  entry  without  putting  it  down  to  the 
two  agents  of  the  operation.  By  this 
means  a merchant  whose  speculations 
arc  extensive,  over  a great  number 
of  subjects,  is  able  to  know  not  only 
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the  general  situation  of  his  affairs,  but 
also  the  situation  of  each  particular 
operation.  For  example,  when  a 
merchant  receives  money,  his  cash 
account  becomes  debtor,  anti  the  person 
who  has  paid  it,  or  the  merchandise 
sold  is  credited  with  it ; when  he  pays 
money,  the  cash  account  is  credited, 
and  the  merchandise  bought,  or  the 
obligation  paid  is  debited  with  it.  Sec 
Single  entry. 

Double  insurance,  contracts , is 
where  the  insured  makes  two  insurances 
on  the  same  risk,  and  the  same  interest. 
12  Mass.  214.  It  differs  from  re-in- 
surance in  this,  that  it  is  made  by  the 
insured,  with  a view  of  receiving  a 
double  satisfhetion  in  caso  of  loss; 
whereas  a rc- insurance  is  made  by  a 
former  insurer,  his  executors  or  assigns, 
to  protect  himself  and  his  estate  from 
a risk  to  which  they  were  liable  by  the 
first  insurance.  The  two  policies  arc 
considered  as  making  but  one  insur- 
ance. They  arc  good  to  the  extent  of 
the  value  of  the  effects  put  in  risk; 
but  the  insured  shall  not  In?  permitted 
to  recover  a double  satisfaction.  He 
can  sue  the  underwriters  on  both  the 
policies,  but  he  can  only  recover  the 
real  amount  of  his  loss,  to  which  all 
the  underwriters  on  both  shall  contri- 
bute in  proportion  to  their  several  sub- 
scriptions. Marsh.  Ins.  B.  1,  c.  4,  s. 
4. ; 5 S.  & R.  472  ; 4 Dali.  349  ; 1 
Yeates,  101  ; 9 S.  & R.  103;  1 Wash. 
C.  C.  Rep.  419;  2 Wash.  C.  C.  Rep. 
180  ; 2 Mason,  475. 

Double  plea,  is  the  alleging,  for 
one  single  purpose,  two  or  more  dis- 
tinct grounds  of  defence,  when  one  of 
them  would  be  as  effectual  in  law,  as 
both  or  all.  Vide  Duplicity. 

DOUBT,  is  the  uncertainty  which 
exists  in  relation  to  a fact,  a proposi- 
tion, or  other  thing ; or  it  is  an  equi- 
poise of  the  mind  arising  from  an 
equality  of  contrary  reasons.  Ayl. 
Band.  121. 

2. — The  embarrassing  position  of  a 
judge  is  that  of  being  in  doubt,  and  if. 
is  frequently  the  lot  of  the  wisest  and 
most  enlightened  to  be  in  this  condition  ; 
those  who  have  little  or  no  experience 


usually  find  no  difficulty  in  deciding 
the  most  problematical  questions. 

3.  — Some  rules,  not  always  infallible, 
have  been  adopted  in  doubtful  cases, 
in  order  to  arrive  at  the  truth.  1.  In 
civil  cases,  the  doubt  ought  to  ojierate 
against  him,  who  having  it  in  his  j»owcr 
to  prove  facts  to  remove  the  doubt  has 
neglected  to  do  so.  In  cases  of  fraud 
when  there  is  a doubt,  the  presumption 
of  innocence  (q.  v.)  ought  to  remove 
it.  2.  In  criminal  cases,  whenever  a 
reasonable  doubt  exists  as  to  the  guilt 
of  the  accused,  that  doubt  ought  to 
operate  in  his  favour.  In  such  cases, 
particularly,  when  the  liberty,  honour 
or  life  of  an  individual  is  at  stake, 
the  evidence  to  convict  ought  to  be  as 
clear  ns  day,  and  devoid  of  all  reasona- 
ble doubt.  See  Best  on  Pres.  § 1 95 ; 
Wills  on  Cir.  Ev.  20  ; Theory  of  Pre- 
sumptive Proof,  64 ; 33  I low.  St.  Tr. 
500 ; Burnett  Cr.  Law  of  Scotl.  522 ; 
1 Grccnl.  Ev.  § 1 ; D’Aguesscau,  GEuv* 
rcs,  vol.  xiii.  p.  242 ; Doinat,  liv.  3, 
tit.  0. 

4.  — No  judge  is  presumed  to  have 
any  doubt  on  a question  of  law,  and  he 
cannot  therefore  refuse  to  give  a judg- 
ment on  that  account.  9 M.  R.  355; 
Merlin,  Report,  h.  t. ; Aylifle’s  Pnnd. 
b.  2,  t.  17  ; Dig.  lib.  34,  t.  5;  Code, 
lib.  0,  t.  38.  Indeed,  in  some  coun- 
tries, in  China,  for  example,  ignorance 
of  the  law  in  a judge  is  punishable 
with  blows.  Penal  laws  of  China,  B. 
2,  s.  01. 

DOVE.  The  name  of  a well-known 
bird. 

2. — Doves  are  animals  ferce  natures , 
and  not  the  subject  of  larceny,  unless 
they  are  in  the  owner’s  custody,  as,  for 
example,  in  a dove-house,  or  when  in 
the  nest  before  they  can  fly.  9 Pick. 
15.  Sec  Whelp. 

DOWAGER.  A widow  endowed ; 
one  who  has  a jointure. 

2. — In  England,  this  is  a title  or  ad- 
dition given  to  the  widows  of  princes, 
dukes,  earls,  and  other  noblemen. 

DOWER  is  the  right  of  a woman  in 
a third  part  of  all  the  lands  and  tene- 
ments in  fee  simple,  fee  tail  general,  or 
as  heir  in  special  tail,  of  which  her  dc- 
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ceased  husband  was  seised,  either  in 
deed  or  in  law,  at  any  time  during  the 
coverture,  and  of  which  any  issue  she 
might  have  had,  might  by  possibility 
have  been  heir.  Litt.  § 3G.  7 Green  I . 
383.  Vide  Estate  in  Dower.  This  is 
dower  at  common  law. 

2.  — Besides  this,  in  England  there 
are  three  other  species  of  dower  now 
subsisting ; namely,  dower  by  custom, 
which  is,  where  a widow  becomes  en- 
titled to  a certain  portion  of  her  hus- 
band's lands  in  consequence  of  some 
local  or  particular  custom  ; thus  by  the 
custom  of  gavelkind,  the  widow  is  en- 
titled to  a moiety  of  all  the  lands  and 
tenements,  which  her  husband  held  by 
that  tenure. 

3.  — Dower  ad  ostium  rede  sue , is, 
when  a man  comes  to  the  church  door 
to  lx)  married,  after  troth  plighted,  en- 
dows his  wife  of  a certain  portion  of 
his  lands. 

4.  — Dower  ex  asse/isn  patris,  was 
only  a species  of  dower  ml  ostium  ce- 
de sue,  made  when  the  husband's  father 
was  alive,  and  the  son,  with  his  con- 
sent expressly  given,  endowed  his  wife, 
at  the  church  door,  of  a certain  part  of 
his  father’s  lands. 

5.  — There  was  another  kind,  dc  la 
plus  belle,  to  which  the  abolition  of 
military  tenures  has  put  an  end.  Vide 
Cruise’s  Dig.  t.  0,  c.  1 ; 2 Bl.  Com. 
129;  15  Serg.  &.  Rawle,  72;  Poth. 
Du  Douaire. 

6.  — In  the  United  States,  the  estate 
which  the  wife  takes  in  the  lands  of 
her  deceased  husband,  varies  essen- 
tially from  the  right  of  dower  at  com- 
mon law.  In  some  of  the  states,  sho 
takes  one-third  of  the  profits,  or  in  ease 
of  there  being  no  children,  one  half. 
In  others  she  takes  the  same  right  in 
fee,  when  there  are  no  lineal  descen- 
dants ; and  in  one  she  takes  two-thirds 
in  fee,  when  there  are  no  lineal  as- 
cendants or  descendants,  or  brother  or 
sister  of  the  whole  or  half  blood.  1 
Hill.  Ab.  57,  8. 

DOW R ESS.  A woman  entitled  to 
dower. 

2. — In  order  to  entitle  a woman  to 
the  rights  of  a dowress  at  common 


law,  she  must  have  been  lawfully  mar- 
ried, her  husband  must  lie  dead,  he 
must  have  been  seised,  during  the 
coverture,  of  an  estate  subject  to  dower. 
Although  the  marriage;  may  be  voida- 
ble, if  it  is  not  absolutely  void  at  his 
death,  it  is  sufficient  to  support  the 
rights  of  the  dowress.  The  husband 
and  wife  must  have  been  of  sufficient 
age  to  consent. 

3. — At  common  law  an  alien  could 
not  be  endowed,  but  this  rule  has  been 
changed  in  several  states.  2 John. 
Cas.  29;  1 Harr.  & Gill,  280;  1 Cowen, 
R.  89;  8 Cowen,  R.  713. 

4.  — The  dowress’s  right  may  be  de- 
feated when  her  husband  was  not  of 
right  seised  of  an  estate  of  inheritance; 
as,  for  example,  dower  will  lx;  defeated 
upon  the  restoration  of  the  seisin  under 
the  prior  title  in  the  ease;  of  defeasible 
estates,  ns  in  case  of  re-entry  for  a con- 
dition broken,  which  abolishes  the  in- 
termediate seisin.  Berk.  s.  311,  312, 
317. 

5.  — Dower  is  barred  in  various 

ways;  1.  By  the  adultery  of  the  wife, 
unless  it  has  been  condoned.  2.  By  a 
jointure  settled  upon  the  wife.  2 
Paige,  R.  611.  3.  By  the  wile  joining 

her  husband  in  a conveyance  of  the 
estate.  4.  By  the  husband  and  wife 
levying  a fine,  or  suffering  a common 
recovery.  10  Co.  49,  b ; Plowd.  504. 
5.  By  a divorce  a vinculo  matrimonii. 
0.  By  an  acceptance,  by  the  wife  of 
a collateral  satisfaction,  consisting  of 
land,  money,  or  other  chattel  interest, 
given  instead  of  it  by  the  husband’s 
will,  and  accepted  after  the  husband’s 
death.  In  these  cases  she  has  a right 
to  elect  whether  to  take  her  dower  or 
the  bequest  or  devise.  4 Monr.  R. 
2G5 ; 5 Monr.  R.  58 ; 4 Desaus.  R. 
14G  ; 2 M‘Cord,  Ch.  R.  280  ; 7 Crunch, 
R.  370;  5 Cull,  R.  481  ; 1 Edw.  R. 
435  ; 3 Russ.  R.  192  ; 2 Dana,  R.  342. 

DOWRY,  was  formerly  applied  to 
mean  that  which  a woman  brings  to 
her  husband  in  marriage ; this  is  now 
called  a portion.  This  word  is  some- 
times confounded  with  dower.  Vide 
Co.  Litt.  31  ; Civ.  Code  of  Lo.  art. 

I 2^17  ; Dig.  23,  3,  76  ; Code,  5, 12, 20. 
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DRAGOMAN,  an  interpreter  em- 
ployed in  the  east,  and  particularly  at 
the  Turkish  court. 

2. — The  act  of  Congress  of  August 
20,  1 H i 2,  c.  201,  s.  8,  declarers  that  it. 
shall  not  l>e  lawful  for  the  president  of 
the  United  States  to  allow  a dragoman 
at  Constantinople,  a salary  of  more 
than  two  thousand  five  hundred  dollars. 

DR AI N.  Conveying  the  water  from 
one  place  to  another,  for  the  purpose 
of  drying  the  former. 

2. — The  right  of  draining  water 
through  another  man’s  land.  This  is 
an  casement  or  servitude  acquired  by 
grant  or  prescription.  Vide  3 Kent, 
Com.  430  ; 7 Mann.  & Gr.  354.  Jus 
aquceduclus  ; Rain  water;  Stillici • 
mum. 

DRAWBACK,  comm,  law,  is  an 
allowance  made  by  the  government  to 
merchants  on  the  re-exportation  of  cer- 
tain imported  goods  liable  to  duties, 
which  in  some  cases  consists  of  the 
whole,  in  others  of  a part  of  the  duties 
which  had  been  paid  upon  the  importa- 
tion. For  the  various  acts  of  Congress 
which  regulated  drawbacks)  sec  Story, 
L.  U.  S.  Index,  h.  t. 

DRAWEE.  A person  to  whom  a 
bill  of  exchange  is  addressed,  and  who 
is  requested  to  pay  the  amount  of 
money  therein  mentioned. 

2.  — The  drawee  may  be  only  one 
person,  or  there  may  be  several  per- 
sons. The  drawee  may  be  a third 
person,  or  a man  may  draw  a bill 
on  himself.  18  Ves.  Jr.  G9 ; Garth. 
509;  1 Show.  1G3  ; 3 Burr.  1077. 

3.  — The  drawee  should  accept  or 
refuse  to  accept  the  bill  at  furthest 
within  twenty-four  hours  after  present- 
ment. 2 Smith’s  R.  243;  1 Ed.  Raym. 
281  ; Com.  Dig.  Merchant,  F 6 ; Ma- 
rius, 15  ; but  it  is  said  the  holder  is 
entitled  to  a definite  answer  if  the  mail 
go  out  in  the  mean  time.  Marius,  62. 
In  case  the  bill  has  been  left  with  the 
drawee  for  his  acceptance,  he  will  be 
considered  as  having  accepted  it,  if  he 
keep  the  bill  a great  length  of  time,  or 
do  any  other  act  which  gives  credit  to 
the  bill,  and  induces  the  holder  not  to 
protest  it ; or  is  intended  as  a surprise 
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upon  him,  and  to  induce  him  to  con- 
sider the  bill  as  accepted.  Chit,  on 
Bills,  227.  When  he  accepts  it,  it  is 
his  duty  to  pay  it  at  maturity. 

DRAWER,  contracts.  The  party 
who  makes  a bill  of  exchange. 

2.  — The  obligations  of  the  drawer 
to  the  drawee  and  every  subsequent 
holder  lawfully  entitled  to  the  posses- 
sion, an*,  that  the  person  on  whom  he 
draws  is  capable  of  binding  himself  by 
his  acceptance;  that  he  is  to  be  found 
at  the  place  where  he  is  described  to 
reside,  if  that  description  lie  mentioned 
in  the  bill ; that  if  the  bill  be  duly  pre- 
sented to  him,  he  will  accept  in  writing 
on  the  bill  itself,  according  to  its  tenor, 
and  that  he  will  pay  it  when  it  becomes 
due,  if  presented  in  proper  time  for 
that  purpose;  and  that  if  the  drawee 
fail  to  do  either,  he,  the  drawer,  will 
pay  the  amount,  provided  he  have  due 
notice  of  the  dishonour. 

3.  — The  engagement  of  the  drawer 
of  a bill  is  in  all  its  parts  absolute  and 
irrevocable.  2 II.  Bl.  378;  3 B.  &,  P. 
291  ; Both.  Contr.  dc  change,  n.  58; 
Chit.  Bills,  211;  Dune’s  Ab.  h.  t. 

DRAWING.  A representation  on 
paper,  card,  or  other  substance,  of 
something. 

2. — The  act  of  Congress  of  July  4, 
1836,  section  6,  requires  all  persons 
who  apply  for  letters-patent  for  an  in- 
vention, to  acompany  their  petitions  or 
specifications  with  a drawing  or  draw- 
ings of  the  whole,  and  written  refer- 
ences, when  the  nature  of  the  case 
admits  of  drawings. 

DREIT.  The  same  as  Droit , (q. 

v->  r , 

DRIF rWAi . A road  or  way  over 
which  cattle  are  driven.  1 Taunt.  R. 
279;  Selw.  N.  P.  1037;  Wool,  on 
Ways,  1. 

DRIP.  The  right  of  drip  is  an 
easement  by  which  the  water  which 
falls  on  one  house  is  allowed  to  fall 
upon  the  land  of  another. 

2. — Unless  the  owner  has  acquired 
the  right  by  grant  or  prescription,  he 
has  no  right  so  to  construct  his  house 
as  to  let  the  water  drip  over  his  neigh- 
bour’s land.  1 Roll,  Ab.  107.  Vido 
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Rain  water;  StiUicidium ; and  3 Kent, 
Com.  436;  Dig.  43,  23,  4 ct  6;  11 
Ad.  & Ell.  40;  S.  C.  39  E.  C.  L.  R. 
21. 

DRIVER.  One  employed  in  con- 
ducting a coach,  carriage,  wagon,  or 
other  vehicle,  with  horses,  mules,  or 
other  animals. 

2.  — Frequent  accidents  occur  in 
consequence  of  the  neglect  or  want  of 
skill  of  drivers  of  public  stage-coaches, 
for  which  the  employers  ure  respoa- 
siblo. 

3.  — The  law  requires  that  a driver 
should  possess  reasonable  skill  and  be 
of  good  habits  for  the  journey ; if 
therefore  he  is  not  acquainted  with  the 
road  he  undertakes  to  drive,  3 Bingh. 
Rep.  314,  321  ; drives  with  reins  so 
loose  that  he  cannot  govern  his  horses, 
2 Esp.  R.  533 ; does  not  give  notice  of 
any  serious  danger  on  the  road,  1 
Camp.  R.  07  ; takes  the  wrong  side  of 
the  road,  4 Esp.  R.  273;  incautiously 
comes  in  collision  with  another  car- 
riage, 1 Stark.  R.  423;  1 Campb.  R. 
167  ; or  docs  not  exercise  a sound  and 
reasonable  discretion  in  travelling  on 
the  road,  to  avoid  dangers  and  diffi- 
culties, and  any  accident  happens  by 
which  any  passenger  is  injured,  both 
the  driver  and  iiis  employers  will  be 
responsible.  2 Stark.  R.  37  ; 3 Engl. 
C.  L.  Rep.  233 ; 2 Esp.  R.  533 ; 1 1 
Mass.  57  ; 6 T.  R.  659 ; 1 East,  R. 
106;  4 B.  & A.  590;  6 Eng.  C.  L. 
R.  528;  2 McLean,  R.  157.  Vide 
Common  carriers  ; Negligence;  Quasi 
Offence. 

DROIT,  a French  word,  which  in 
that  language  signifies  the  whole  col- 
lection of  laws,  written  and  unwritten, 
and  is  synonymous  to  our  word  law. 
It  also  signifies  a right,  il  n’existe  point 
de  droits  sans  devoirs,  et  vice  versa.  1 
Toull.  n.  96 ; Poth.  h.  t.  With  us  it 
means  right,  jus.  Co.  Litt.  158.  A 
person  was  said  to  have  droit  droit , 
plurimum  juris , and  plurimum  pos- 
sessions, when  he  had  the  freehold, 
the  fee,  and  the  property  in  him.  lb. 
266;  Crabb’s  11.  Eng.  L.  400. 

Droit  d’auhaink,  jus  albinatus , 
was  a rule  by  which  all  the  projierty 


of  a deceased  foreigner,  whether  mov- 
able or  immovable,  was  confiscated  to 
the  use  of  the  state,  to  the  exclusion  of 
his  heirs,  whether  claiming  ab  intestato , 
or  under  a will  of  tlie  deceased. 

2. — As  the  darkness  of  the  middle 
ages  wore  away,  and  the  light  of  civil- 
isation appeare  d,  this  barbarous  and 
inhospitable  usage  was  by  degrees  dis- 
continued, and  is  now  nearly  abolished 
in  the  civilized  world.  Vide  Albinatus 
jus. 

Droit-close.  The  name  of  an  an- 
j cient  writ  directed  to  the  lord  of  ancient 
j demesne,  and  which  lies  for  those 
tenants  in  ancient  demesne  who  hold 
i their  lands  and  tenements  by  charter 
in  fee-simple,  in  fi*e  tail,  for  life,  or  in 
I dower.  F.  N.  B.  23. 

DRUN  KEN  NESS,  intoxication  with 
I strong  liquor. 

2.  — 'Phis  is  an  oflencc  generally 
punished  by  local  regulations,  more  or 
less  severely. 

3.  — Although  drunkenness  reduces 
a man  to  a temporary  insanity,  it  does 
not  excuse  him  or  palliate  his  ofience, 
when  he  commits  a crime  during  a fit 
of  intoxication,  and  which  is  the  im- 
mediate result  of  it.  When  the  act  is 
a remote  consequence,  super-induced 
by  the  antecedent  drunkenness  of  the 
party,  as  in  cases  of  delirium  tremens 
or  mania  a potu , the  insanity  excuses 
the  act.  5 Mason’s  R.  28  ; Amcr. 
Jurist,  vol.  3,  p.  5 — 20 ; Martin  & 
Yeager’s  R.  133,  147 ; Dane’s  Ab. 
Index,  h.  t. ; 1 Russ,  on  Cr.  7 ; Aylille’s 
Parerg.  231  ; 4 Bl.  Com.  26. 

4.  — As  there  must  be  a will  and  in- 
tention in  order  to  make  a contract,  it 
follows,  that  a man  who  is  in  such  a 
state  of  intoxication  as  not  to  know 
what  he  is  doing,  may  avoid  a contract 
entered  into  by  liim  while  in  this  suite. 
2 Aik.  Rep.  167  ; 1 Green,  R.  233  ; 2 
Verm.  97  ; 1 Bibb,  168;  3 Hnyw.  R. 
82;  1 Hill,  R.  313;  1 South.  R.  361; 
Bull.  N.  P.  172;  1 Ves.  19;  18  Ves. 
15;  3 P.  Wins.  130,  n.  (a);  Sugd. 
Vend.  154;  1 Stark.  126;  1 South. 
R.  361;  2 Hnyw.  394;  but  see  1 
Bibb,  R.  406 ; Ray’s  Med.  Jur.  eh.  23, 
24;  Fonbl.  Eq.  B.  1,  c.  2,  § 3;  22 
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Am.  Jur.  290;  1 Fodcre,  Med.  Leg. 
§ 215.  Vide  Ebriosity;  Habitual 
drunkard. 

DRY.  Used  figuratively,  it  signifies 
that  which  produces  nothing;  as,  dry 
exchange;  dry  rent. 

Dry  exciianub,  contracts.  A term 
invented  for  disguising  and  covering 
usury;  in  which  something  was  pre- 
tended to  pass  on  both  sides,  when  in 
truth  nothing  passed  on  one  side, 
whence  it  was  called  dry . Slat.  3 
Hen.  7,  c.  5 ; Wolff,  Ins.  Nat.  § G57. 

Dry  bent,  contracts , rent -seek,  was 
a rent  reserved  without  a clause  of  dis- 
tress. 

DUCAT.  The  name  of  a foreign 
coin.  The  ducat  of  Naples  shall  be 
estimated  in  tho  computations  of  cus- 
toms, at  eighteen  cents.  Act  of  May 
22,  1846. 

DUCES  TEC U M , practice,  evidence , 

i.  c.  bring  with  thee.  A writ  com- 
monly called  a sulyxnia  duces  tecum , 
commanding  the  person  to  whom  it  is 
directed,  to  bring  with  him  some  writ- 
ings, papers,  or  other  things  therein 
specified  and  described,  before  the 
court.  1 Phil.  Ev.  380. 

2. — In  general  all  papers  in  the  pos- 
session of  the  witness  must  be  pro- 
duced; but  to  this  general  rule  there 
arc  exceptions,  among  which  arc  the 
following.  1.  That  a party  is  not 
bound  to  exhibit  his  own  title  deeds,  1 
Stark.  Ev.  87  ; 3 C.  & P.  591 ; 2 
Stark.  R.  203;  9 B.  & Cr.  288.-2. 
One  who  has  advanced  money  on  a 
lease  and  holds  it  as  his  security,  is 
not  bound  to  produce  it,  fi  C.  i P. 
728. — 3.  Attorneys  and  solicitors  who 
hold  the  papers  of  their  clients  cannot 
be  compelled  to  produce  them,  unless 
the  client  could  huve  been  so  compelled. 
6 Carr.  & P.  728.  Sec  5 Cowcn,  R. 
153,  419;  Esp.  R.  405;  11  Price,  R. 
455;  1 Adol.  & Ell.  31  ; 1 C.  M.  & 
R.  38;  1 Mud.  6c  Brooke,  749. 

DUCK  I NG-STOOL,  punishment , 
an  instrument  used  in  dipping  women 
in  the  water,  as  a punishment,  on  con- 
viction of  being  common  scolds.  It  is 
sometimes  confounded  with  tumbrel, 

(<i-  v.) 


2. — This  barbarous  punishment  was 
never  in  use  in  Pennsylvania.  12 
Serg.  &l  Rawle,  220. 

DUE.  What  ought  to  bo  paid ; 
what  may  be  demanded.  It  dillers 
from  owing  in  this,  that,  sometimes, 
what  is  owing  is  not  due,  a note,  paya- 
ble thirty  days  after  date,  is  owing  im- 
mediately after  it  is  delivered  to  the 
payee,  but  it  is  not  due  until  the  thirty 
days  have  elapsed. 

2.  — Bills  of  exchange,  and  promis- 
sory notes,  are  not  due  until  the  end  of 
the  three  days  of  grace,  (q.  v.),  unless 
the  last  of  these  days  hap|>en  to  fall  on 
a Sunday,  or  other  holyday,  when  it 
becomes  duo  on  the  Saturday  licforc, 
and  not  on  tho  Monday  following. 
Story,  P.  N.  § 440;  1 Bell’s  Com. 
410;  Story  on  Bills,  § 233;  2 Hill, 
N.  Y.  R.  587 ; 2 Applet.  R.  204. 

3.  — Due  also  signifies  just  or  proper; 
as,  a due  presentment,  and  demand  of 
payment,  must  be  made.  Sec  4 Rawle, 
307  ; 3 Leigh,  389 ; 3 Crunch,  300. 

Due-bill.  An  acknowledgment  of 
a debt,  in  writing,  is  so  called.  This 
instrument  differs  from  a promissory 
note  in  many  particulars;  it  is  not 
payable  to  order,  nor  is  it  assignable 
by  mere  endorsement.  See  1 O U; 
Promissory  notes. 

DUELLING,  crim.  law , is  the 
fighting  of  two  persons,  one  against  tho 
other,  at  an  appointed  time  and  place, 
upon  a precedent  quarrel.  It  differs 
from  an  affray  in  this,  that  tho  latter 
occurs  on  a sudden  quarrel,  while  the 
former  is  always  the  result  of  design. 

2.  — When  one  of  the  parties  is 
killed,  the  survivor  is  guilty  of  murder. 
1 Russ,  on  Cr.  443 ; 1 Ycrger’s  R.  228; 
fighting  a duel,  even  where  there  is  no 
fatal  result,  is,  of  itself,  a misdemeanor. 
Vide  2 Com.  Dig.  252 ; Roscoe’s  Cr. 
Ev.  010;  2 Chit.  Cr.  Law,  728;  lb. 
848;  Com.  Dig.  Battel,  B;  3 Inst. 
157  ; 6 East,  404  ; Ilawk.  B.  1,  c.  31, 
s.  21  ; 3 East,  R.  581 ; 3 Bulst.  171 ; 
4 Bl.  Com.  199;  Prin.  Pen.  Law,  c. 
19,  p.  245;  Const.  R.  107;  1 Stew. 
R.  506  ; 20  John.  457  ; 3 Cowcn,  686. 
For  cases  of  mutual  combat,  upon  a 
sudden  quarrel,  vide  1 Russ,  on  Cr.  495. 
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DUM  FU1T  INFRA  A2TATEM. 
The  name  of  a writ  which  lies  when 
an  infant  has  made  a feoffment  in  fee 
of  his  lands,  or  for  life,  or  a girt  in  tail. 

2. — It  may  lx;  sued  out  hy  him  after 
lie  comes  of  full  age,  and  not  before ; 
but,  in  the  mean  time,  he  may  enter, 
and  his  entry  remits  him  to  his  ances- 
tor’s rights.  F.  N.  11.  102 ; Co.  Litt. 
2 47,  337. 

DUM  SOLA.  While  single  or  un- 
married. This  phrase  is  applied  to 
single  women,  to  denote  that  something 
has  been  done,  or  may  be  done,  while 
the  woman  is  or  was  unmarried.  Ex- 
ample, when  a judgment  is  rendered 
against  a woman  dum  sola , and  arter- 
wards  she  marries,  the  scire  facias  to 
revive  the  judgment  must  lx;  against 
both  husband  ami  wife. 

DUM  NON  FUIT  COMPOS  MEN- 
TIS, Eng.  law.  The  name  of  a writ, 
which  the  heirs  of  a person  who  was 
non  compos  mentis,  and  who  aliened 
his  lands,  might  have  sued  out,  to  re- 
store him  to  his  rights.  T.  L. 

DUMB.  One  who  cannot  speak; 
n person  who  is  mute.  See  Deaf  and 
dumb  ; Deaf  dumb , and  blind;  Mute , 
stan/ling  mute. 

Dcmb-biddino,  contracts.  In  sales 
at  auction,  when  the  amount  which  the 
owner  of  the  thing  sold  is  willing  to 
take  for  the  article,  is  written,  and 
placed  by  the  owner  under  a candle- 
stick, or  other  thing,  and  it  is  agreed 
that  no  bidding  shall  avail  unless  equal 
to  that ; this  is  called  dumb-bidding. 
Babingt.  on  A net.  44. 

DUNG.  Manure;  sometimes  it  is 
real  estate,  and  at  other  times  personal 
property.  When  collected  in  a heap, 
it  is  personal  estate,  when  spread  out 
on  the  land,  it  becomes  incorporated  in 
it,  and  it  is  then  real  estate.  Vide  il la- 
nurc. 

DUNGEON.  A cell  under  ground  ; 
a place  in  a prison  built  under  ground, 
dark,  or  hut  indifferently  lighted.  In 
the  prisons  of  the  United  States,  there 
are  few  or  no  dungeons. 

DUNNAGE,  mer.  lair , pieces  of 
wood  placed  against  the  sides  and  lint- 
tom  of  the  hold  of  a vessel,  to  preserve 


the  cargo  from  the  oflect  of  leakage, 
according  to  its  nature  and  quality.  2 
Magcns,  101,  art.  125,  120;  Abbott 
on  Shipp.  227. 

DUPLEX  QUERELA,  Eng.  reel, 
laic,  is  a complaint  in  the  nature  of  an 
np|x:al  from  tho  ordinary  to  his  next 
immediate  superior.  3 BI.  Coni.  247. 

DUFLICATA.  It  is  the  double  of 
lettcrs-patent,  letters  of  administration, 
or  other  instrument. 

DUPLICATE  is  the  double  of  any 
thing. 

2. — It  is  usually  applied  to  agree- 
ments, letters,  receipts,  and  the  like, 
when  two  originals  are  made  of  cither 
of  them.  Euch  copy  has  the  same 
effect.  The  term  duplicate  means  a 
document,  which  is  essentially  tho 
same  as  some  other  instrument.  7 
Mann.  & Gr.  1)3.  In  the  English  law, 
it  also  signifies  the  certificate  of  dis- 
charge given  to  an  insolvent  debtor, 
who  takes  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors. 

DUPLICITY,  pleading.  Duplicity, 
or  double  pleading,  consists  in  alleging, 
for  one  single  purpose  or  object,  two 
or  more  distinct  grounds  of  complaints 
or  defence,  when  one  of  them  would 
be  as  effectual  in  law,  as  both  or  all. 

2.  — This  the  common  law  does  not 
allow,  because  it  produces  useless  pro- 
lixity, and  always  tends  to  confusion, 
and  to  the  multiplication  of  issues.  Co. 
Litt.  304,  a ; Finch’s  Law,  393  ; 3 Bl. 
Com.  311 ; Bac.  Ah.  Pleas,  K 1. 

3.  — Duplicity  may  he  in  the  declara- 
tion, or  the  subsequent  proceedings. 
Duplicity  in  the  declaration  consists  in 
joining,  in  one  and  the  same  count,  dif- 
ferent grounds  of  action,  of  different 
natures,  Cro.  Car.  20;  or  of  the 
same  nature,  2 Co.  4a;  1 Saund.  58, 
n.  1 ; 2 Ventr.  198;  Stcph.  PI.  2G6  ; 
to  enforce  only  a single  right  of  reco- 
very. 

4.  — This  is  a fault  in  pleading,  only 
because  it  tends  to  useless  prolixity  anil 
confusion,  and  is,  therefore,  only  a 
fault  in  form.  The  rule  forbidding 
double  pleading  “ extends,”  according 
to  Lord  Coke,  “ to  pleas  perpetual  or 
peremptory,  and  not  to  pleas  dilatory  ; 
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for  in  their  time  and  place  a nmn  may 
use  clivers  of  them.”  Co.  Lilt.  304,  a. 
Rut  by  this  is  not  meant  that  any  dila- 
tory plea  may  l>c  double,  or,  in  other 
words,  that  ft  inay  consist  of  dilleront 
matters,  or  answers  to  one  and  the 
same  thing;  hut  merely  that,  ns  there 
arc  several  kinds  or  classes  of  dilatory 
pleas,  having  distinct  offices  or  effects, 
a defendant  may  use  “ divers  of  them” 
successively,  (each  being  in  itself  sin- 
gle,) in  their  proj>er  order.  Steph.  PI. 
App.  note  50. 

5. — The  inconveniences  which  were 
felt  in  consequence  of  this  strictness 
were  remedied  by  the  statute,  4 Ann. 
c.  10,  s.  4,  which  provides,  that  “it 
shall  be  lawful  for  any  defendant,  or 
tenant,  in  any  action  or  suit,  or  for  any 
plaintiff  in  replevin,  in  any  court  of 
record,  with  leave  of  the  court  to  plead 
ns  many  several  matters  thereto  as  he 
shall  think  necessary  for  his  defence.” 

0. — This  provision,  or  a similar  one, 
is  in  force,  probnbly,  in  most  of  the 
states  of  the  American  Union. 

7.  — Under  this  statute,  the  defendant 
may,  with  leave  of  court,  plead  as 
many  diflerent  pleas  in  bar,  (each 
being  in  itself  single,)  ns  he  may  think 
projicr;  but  although  this  statute  allows 
the  defendant  to  plead  several  distinct 
and  substantive  matters  of  defence,  in 
several  distinct  pleas,  to  the  whole,  or 
one  and  the  same  part  of  the  plaintiff’s 
demand  ; yet,  it  docs  not  authorise  him 
to  allege  more  than  one  ground  of  de- 
fence in  one  plea.  Each  plea  must 
still  lx;  single,  as  by  the  rules  of  the 
common  law.  Lawcs,  PI.  131  ; 1 Chit. 
PI.  512. 

8.  — This  statute  extends,  only,  to 
pleas  to  the  declaration,  and  does  not 
embrace  replications,  rejoinders,  nor 
any  of  the  subsequent  pleadings.  Lawes, 
PI.' 132;  2 Chit.  PI.  421  ; Com.  Dig. 
Pleader,  E 2 ; Story’s  PI.  72,  76 ; 5 
Am.  Jur.  260 — 288.  Vide,  generally, 
1 Chit.  PI.  230,  512;  Steph.  PI.  c.  2, 
s.  3,  rule  1 ; Gould  on  PI.  c.  8,  p.  1 ; 
Archb.  Civ.  PI.  191  ; Doct.  PI.  222  ; 5 
John.  240;  8 Vin.  Ab.  183;  U.  S. 
Dig.  Pleading,  II  (e)  and  (f). 

DURANTE,  a term  equivalent  to 


during,  which  is  used  in  some  law 
phrases,  ns  durante  absentia,  during 
absence  ; durante  minorc  estate,  during 
minority;  durante  bene  placito,  during 
our  good  pleasure. 

Durante  absentia.  When  tho 
executor  is  out  of  the  jurisdiction  of 
the  court  or  officer  to  whom  belongs 
the  probate  of  wills  and  granting  let- 
ters of  administration,  letters  of  ad- 
ministration will  be  granted  to  another 
during  the  absence  of  the  executor; 
and  the  person  thus  appointed  is  called 
the  a/lministrator  durante  absentia. 

DUR ICSS,  is  an  actual  or  a threat- 
ened violence,  or  restraint  of  n man’s 
person  contrary  to  law,  to  compel  him 
to  enter  into  a contract,  or  to  discharge 
one.  1 Fairf.  325. 

2.  — Sir  William  Rlackstone  divides 
duress  into  two  sorts ; first , duress  of 
imprisonment,  where  a man  actually 
loses  his  liberty.  If  a man  is  illegally 
deprived  of  his  liberty  until  he  signs 
and  seals  a l>ond  or  the  like,  he  may 
allege  this  duress,  and  avoid  the  ex- 
torted l)ond.  But  if  a man  be  legally 
imprisoned,  and  either  to  procure  his 
discharge,  or  on  any  other  fair  account, 
seals  a bond  or  a deed,  this  is  not  by 
duress  of  imprisonment,  and  he  is  not 
at  liberty  to  avoid  it.  2 Inst.  482;  3 
Caines’s  R.  168;  G Mass.  R.  511 ; 1 
Lev.  69;  1 lien.  & Munf.  350;  5 
Shcpl.  R.  338.  Where  the  proceedings 
at  law  arc  a mere  pretext,  the  instru- 
ment may  bo  avoided.  Aleyn,  92  ; 1 
111.  Com.  136. 

3.  — Secondly,  Duress  per  minus, 
which  is  cither  for  f ar  of  loss  of  life, 
or  else  for  fear  of  mayhem,  or  lass  of 
limb;  and  this  must  be  upon  a suffi- 
cient reason.  1 111.  Com.  131.  In 
this  case,  a man  may  avoid  his  own 
act.  Ib.  Lord  Coke  enumerates  four 
instances  in  which  a man  may  avoid 
his  own  act  by  reason  of  menaces; 
1st,  for  fear  of  loss  of  life;  2dly,  of 
member;  3dly,  of  mayhem;  4thly,  of 
imprisonment.  2 Inst.  483 ; 2 Roll. 
Abr.  124;  Bac.  Ab.  Duress;  hi.  Mur- 
der, A ; 2 Str.  R.  856  ; Post.  Cr.  Law, 
322;  2 St.  R.  884;  2 Ld.  Raym. 
1578;  Sav.  Dr.  Rom.  § 114. 


4. — In  South  Carolinn,  duress  of 
ootls,  under  circumstances  of  great 
ardship,  will  avoid  a contract.  2 
Bay,  R.  211  ; 1 Bay,  R.  470.  But 
ace  Hardin,  R.  605;  2 Gallis.  R.  337. 

6. — In  Louiainnn  consent  to  a con- 
tract is  void  if  it  bo  produced  by  vio- 
lence or  threats,  and  the  contract  is 
invalid.  Civ.  Code  of  Louis,  art.  1844. 

6.  — It  is  not  every  degree  of  violence 
or  any  kind  of  threats,  that  will  invali- 
date a contract ; they  must  be  such  as 
would  naturally  operate  on  a person  of 
ordinary  firmness,  and  inspire  a just 
fear  of  great  injury  to  person,  reputa- 
tion or  fortune.  The  age,  sex,  state  of 
health,  temper  and  disposition  of  the 
party,  and  other  circumstances  calcu- 
lated to  give  greater  or  less  effect  to 
the  violence  or  threats,  must  be  tuken 
into  consideration,  lb.  art.  1815. 

7.  — A contract  by  violence  or  threats, 
is  void,  although  the  party  in  whose 
favour  tlu;  contract  is  made,  did  not  ex- 
ercise the  violence  or  make  the  threats, 
and  although  he  were  ignorant  of  them. 
Ib.  1846. 

8.  — Violence  or  threats  arc  cause 
of  nullity,  not  only  where  they  are  ex- 
ercised on  the  contracting  party,  but 
when  the  wife,  the  husband,  the  de- 
scendants or  ascendants  of  the  party 
are  the  object  of  them.  Ib.  1847. 

9.  — If  the  violence  used  be  only  a 
legal  constraint,  or  the  threats  only  of 
doing  that  which  the  party  using  them 
had  u right  to  do,  they  shall  not  invali- 
date the  contract.  A just  and  legal 
imprisonment,  or  threats  of  any  mea- 
sure authorised  by  law,  and  the  cir- 
cumstances of  the  case,  arc  of  this  de- 
scription. Ib.  1850. 

10.  — But  the  mere  forms  of  law  to 
cover  coercive  proceedings  for  an  un- 
just and  illegal  cause,  if  used  or  threat- 
ened in  order  to  procure  the  assent  to 
a contract,  will  invalidate  it ; an  arrest 
without  cause  of  action  or  a demand  of 
bail  in  an  unreasonable  sum,  or  threat 
of  such  proceeding,  by  this  rule  invali- 
date a contract  made  under  their  pres- 
sure. lb.  1851. 

11.  — All  the  above  articles  relate  to 
cases  where  there  may  be  some  other  l 


motive  besides  the  violence  or  threats 
for  making  the  contract.  When,  how- 
ever, there  is  no  other  cause  for  mak- 
ing the  contract,  any  threats,  even  of 
slight  injury,  "ill  invalidate  it.  lb. 
1853. 

Vide,  generally,  2 Watts,  107 ; 1 
Bailey,  84;  6 Mass.  511;  G N.  II. 
Rep.  508  ; 2 Gallis.  R.  337. 

DUTIES.  In  its  most  enlarged 
sense,  this  word  is  nearly  equivalent 
to  taxes,  embracing  all  impositions  or 
charges  levied  on  jierson  or  things ; in 
its  more  restrained  sense,  it  is  often  used 
as  equivalent  to  customs , (q.  v.)  or  im- 
posts t (q.  v.)  Story  Const.  ^ 949.  Vide 
for  the  rate  of  duties  payable  on  goods 
and  merchandize,  Uord.  Dig.  B.  7,  t. 
1,  c.  1 ; Story’s  L.  U.  S.  Index,  h.  t. 

DUTY,  natural  law,  is  a human 
action  which  is  exactly  conformable 
to  the  laws  which  require  us  to  obey 
them. 

2.  — It  differs  from  a legal  obliga- 
tion, because  a duty  cannot  always  be 
enforced  by  the  law ; it  is  our  duty, 
for  example,  to  be  temperate  in  eating, 
but  we  are  under  no  legal  obligation  to 
be  so;  we  ought  to  love  our  neigh- 
Ixiurs,  but  no  law  obliges  us  to  love 
them. 

3.  — Duties  may  be  considered  in 
the  relation  of  man  towards  God, 
towards  himself,  and  towards  man- 
kind. 1.  We  are  bound  to  obey  the 
will  of  God  as  far  as  we  are  able^to 
discover  it,  l>ecausc  he  is  the  sover- 
eign Lord  of  the  universe  who  nmdc 
and  governs  all  things  by  his  almighty 
power,  and  infinite  wisdom.  The  gene- 
ral name  of  this  duty  is  piety  ; which 
consists  in  entertaining  just  opinions 
concerning  him,  and  partly  in  such 
affections  towards  him,  and  such  wor- 
ship of  him,  as  is  suitable  to  these  opin- 
ions. 

4.  — 2.  A man  has  a duty  to  perform 
towards  himself;  he  is  bound  by  the 
law  of  nature  to  protect  his  life  and  his 
limbs ; it  is  his  duty,  too,  to  avoid  all 
intemperance  in  eating  and  drinking, 
and  in  the  unlawful  gratification  of  all 
his  other  appetites. 

&•' — 3.  He  has  duties  to  perform  to- 
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wards  others.  He  is  bound  to  do  others 
the  same  justice  which  he  would  have 
a right  to  expect  them  to  do  to  him. 

DWELLING  HOUSE.  A building 
inhabited  by  man.  A mansion,  (q.  v.) 

2.  — A part  of  a house,  is  in  one  sense, 
a dwelling  house ; for  example,  where 
two  or  more  persons  rent  of  the  owner 
different  parts  of  a house,  so  as  to  have 
among  them  the  whole  house,  and  the 
owner  docs  not  reserve  or  occupy  any 
part,  the  separate  portion  of  each  will, 
in  cases  of  burglary,  be  considered  the 
dwelling  house  of  each.  1 Mood.  Cr. 
Cas.  23. 

3.  — At  common  law  in  eases  of  bur- 
glary, under  the  term  dwelling  house 
arc  included  the  out-houses  within  the 
curtilage  or  common  fence  with  the 
dwelling  house.  3 Inst.  04;  4 131. 
Com.  225;  and  vide  Russ.  & Ry.  Cr. 
Cas.  170;  Id.  180;  10  Mass.  105 ; 
10  John.  203;  18  John.  115  ; 4 Call, 
109;  1 Moody,  Cr.  Cas.  274;  Bur- 
glary ; Boor  ; House ; Jail ; Man- 
sion. 

DYING  DECLARATIONS.  When 
a man  has  received  a mortal  wound  or 
other  injury,  by  which  he  is  in  immi- 
nent danger  of  dying,  and  believes  that 
he  must  die,  and  alter  words  does  die, 
the  statements  he  makes  as  to  the 
manner  in  which  he  received  such  in- 
jury, and  the  person  who  committed  it, 
are  called  his  dying  declarations. 

2. — These  declarations  are  received 
in  evidence  against  the  person  thus 
accused  on  the  ground  that  the  party 
making  them  can  have  no  motive  but 
to  tell  the  truth.  The  following  lines 
have  been  put  into  the  mouth  of  such  a 
man : 

Have  I not  hideous  Death  before  my  view, 
Retaining  but  a quantity  of  late. 


Which  bleeds  away,  even  as  a form  of  wax 
Resolve tl*  from  his  figure  'gainst  the  lire  ? 
What  in  the  world  should  make  me  now  de- 
ceive. 

Since  I muni  lose  the  use;  of  all  deceit? 

Why  then  should  1 be  false,  »incc  it  in  true 
That  1 must  die  here,  and  live  hence  by  truth. 

See  Death  ; Death  l>C(l  or  (lying  decla- 
rations; Declarations. 

DYNASTY.  A succession  of  kings 
in  the  same  line  or  family ; govern- 
ment ; sovereignty. 

DYSNOMY.  Had  legislation;  the 
enactment  of  bad  laws. 

DYSPEPSIA,  mcd.  jur.f  contracts. 
A state  of  the  stomach  in  which  its 
functions  are  disturbed,  without  the 
presence  of  other  diseases ; or  when, 
if  other  diseases  are  present,  they  arc 
of  minor  importance.  Dunglisson’s 
Med.  Diet.  h.  t. 

2. — Dyspepsia  is  not,  in  general, 
considered  as  a disease  which  tends  to 
shorten  life,  so  ns  to  make  a life  un- 
insurablc;  unless  the  complaint  has 
become  organic  dyspepsia,  or  it  was  of 
such  a degree  at  the  time  of  the  insur- 
ance ns,  by  its  excess,  it  tended  to 
shorten  life.  4 Taunt.  703. 

DYVOUR  in  the  Scotch  law  is  a 
bankrupt. 

Dyvour’s  habit,  in  Scotland,  is  a 
habit  which  debtors  who  arc  set  free  on 
a ccssio  honorum , are  obliged  to  wear, 
unless  in  the  summons  and  process  of 
ccssio , it  be  libelled,  sustained,  and 
proved  that  the  bankruptcy  proceeds 
from  misfortune.  And  bankrupts  are 
condemned  to  submit  to  the  habit, 
even  where  no  suspicion  of  fraud  lies 
against  them,  if  they  have  been  deal- 
ers in  an  illicit  trade.  Ersk.  Pr.  L, 
Scot.  4,  3, 13. 


E. 


E CONVERSO.  On  the  other  side 
or  hand,  on  the  contrary. 

E PLUR1BUS  UNUM,  one  of  many. 
The  motto  of  the  arms  of  the  United 
States. 


EAGLE,  money , a gold  coin  of  the 
United  States,  of  the  value  often  dol- 
lars. It  weighs  two  hundred  and  fifty- 
eight  grains.  Of  one  thousand  parts, 
nine  hundred  arc  of  pure  gold,  and  one 
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hundred  of  alloy.  Act  of  January  18th, 
1837,  4 Share  w.  cont.  of  Story’s  L.  U. 
S.  2523,  4.  Vide  Monet/. 

E A R-W 1TN ICSS.  One  who  attests 
to  things  he  has  heard  himself. 

EARL,  in  the  English  law,  is  a title 
of  nobility  next  below  a murquis  and 
above  a viscount. 

2.  — Earls  were  anciently  called  co- 
mites , because  they  were  wont  co  mi- 
tar  i regum , to  wait  upon  the  king  for 
council  and  advice,  lie  was  also  call- 
ed shimnat i,  because  each  carl  had 
the  civil  government  of  a shire. 

3.  — Alter  the  Norman  conquest  they 
were  called  counts , whence  the  shires 
obtained  the  names  of  counties.  They 
have  now  nothing  to  do  with  the  gov- 
ernment of  counties,  which  has  entire- 
ly devolved  on  the  sheriff)  the  carl’s 
deputy,  or  vice-comes. 

EARLDOM.  The  seigniory  of  an 
carl ; the  title  and  dignity  of  an  earl. 

EARNEST,  contracts , is  the  pay- 
ment of  a part  of  the  price  of  goods 
sold,  or  the  delivery  of  part  of  such 
goods,  for  the  purpose  of  binding  the 
contract. 

2. — The  efTect  of  earnest  is  to  bind 
the  goods  sold,  and  upon  their  being 
paid  for  without  default,  the  buyer  is 
entitled  to  them.  Rut  notwithstanding 
the  earnest  the  money  must  be  paid 
upon  taking  away  the  goods,  because 
no  other  time  for  payment  is  appointed ; 
earnest  only  binds  the  bargain,  and 
gives  the  buyer  a right  to  demand,  but 
a demand  without  payment  of  the 
money  is  void ; after  earnest  given  the 
vendor  cannot  sell  the  goods  to  another, 
without  a default  in  the  vendee,  and 
therefore  if  the  latter  docs  not  come 
and  pay,  and  take  the  goods,  the  ven- 
dor ought  to  go  and  request  him,  and 
then  if  he  does  not  come,  pay  for  the 
goods  and  take  them  away  in  conve- 
nient time,  the  agreement  is  dissolved, 
and  he  is  at  liberty  to  sell  them  to  any 
other  person.  1 Salk.  113;  2 Bl. 
Com.  447  ; 2 Kent,  Com.  389;  Ayl. 
Pand.  450  ; 3 Campb.  R.  426. 

EASEMENTS,  estates.  An  ease- 
ment is  defined  to  Ijc  a liberty,  privi- 
lege or  advantage,  which  one  man  may 


have  in  the  lands  of  another,  without 
profit;  it  may  arise  by  deed  or  pre- 
scription. Vide  1 Serg.  & Rawle, 298  ; 
5 Barn.  & Cr.  221  ; 3 Barn.  & Cr. 
339;  3 Bing.  R.  118;  3 McCord,  R. 
131,  194;  2 McCord,  R.  451;  14 
Mass.  R.  49 ; 3 Pick.  R.  408. 

2. — This  is  an  incorporeal  heredita- 
ment, and  corresponds  nearly  to  the 
servitudes  or  services  of  the  civil  law. 
Vide  Lilly’s  Reg.  h.  t. ; 3 Kent,  Com. 
344 ; Cruise,  Dig.  t.  31,  c.  1,  s.  17  ; 2 
Hill.  Ab.  c.  5;  9 Pick.  R.  51  ; 1 Bail. 
R.  56;  5 Mass.  R.  129;  4 McCord’s 
R.  102;  Whatl.  on  Eas .passim;  and 
the  article  Servitude. 

EASTER  TERM,  Eng.  law . One 
of  the  four  terms  of  the  courts.  It  is 
now  a fixed  term  beginning  on  the  15th 
of  April  and  ending  the  8th  of  May  in 
every  year.  It  was  formerly  a mova- 
ble term. 

EAT  INDE  SINE  DIE.  Words 
used  on  an  acquittal,  or  when  a pri- 
soner is  to  be  discharged,  that  he  may 
go  without  day , that  this,  that  he  be 
dismissed.  Dane’s  Ab.  Index,  h.  t. 

EAVES-DROPPERS,  crim.  law} 
arc  such  persons  as  wait  under  walls 
or  windows  or  the  eaves  of  a house,  to 
listen  after  discourses,  and  thereupon 
to  frame  mischievous  talcs. 

2.  — The  common  law  punishment 
for  this  offence  is  fine,  and  finding 
sureties  for  good  behaviour.  4 Bl. 
Com.  167;  Burn’s  Just.  h.  t. ; Dane’s 
Ab.  Index,  h.  t. ; 1 Russ.  Cr.  302. 

3.  — In  Tennessee  an  indictment  will 
not  lie  for  eaves-dropping.  2 Tenn. 
R.  108. 

EBRIOSITY.  The  word  is  used 
by  the  Germans  to  describe  that  condi- 
tion of  a man  which  gradually  results 
from  the  excessive  use  of  intoxicating 
liquors,  and  is  characterised  by  certain 
abiding  effects. 

2. — When  insanity  is  produced  by  a 
long  continued  use  of  intoxicating 
drinks,  it  excuses  those  acts  which 
would  otherwise  be  considered  crimes. 
5 Mason’s  R.  28 ; 1 Russ,  on  Crimes, 
7.  Vide  Drunkenness . 

ECCHYMOSIS,  med.  jur.  Black- 
ness. It  is  an  extravasation  of  blood 
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by  rupture  of  capillary  vessels,  and 
hcuce  it  follows  contusion,  but  it  may 
exist,  as  in  eases  of  scurvy,  and  other 
morbid  conditions,  without  the  latter. 
Ryan’s  Med.  Jur.  172. 

ECCLESIA.  A church,  an  assem- 
bly, a parsonage. 

ECCLESIASTIC.  A clergyman; 
one  destined  to  the  divine  ministry,  as, 
a bishop,  a priest,  a deacon.  l)om. 
Lois  Civ.  liv.  prel.  t.  2,  s.  2,  n.  14. 

ECCLESIASTICAL.  Belonging  to, 
or  set  apart  for  the  church  ; as,  distin- 
guished from  civil  or  secular.  Vide 
Church. 

Ecclesiastical  courts.  English 
laic,  are  courts  held  by  the  king’s 
authority  as  supreme  governor  of  the 
church,  for  matters  which  chiefly  con- 
cern religion. 

2. — There  arc  ten  courts  which  may 
be  ranged  under  this  class;  1.  The 
Archdeacon’s  court ; 2.  The  Consis- 
tory court;  3.  The  Court  of  Arches; 
4.  The  Court  of  Peculiars ; 5.  The 
Prerogative  Court ; 0.  The  Court  of 
Delegates,  which  is  the  great  court  of 
apjMjals  in  all  ecclesiastical  causes;  7. 
The  Court  of  Convocation;  8.  The 
Court  of  Audience;  9.  The  Court  of 
Faculties;  10.  The  Court  of  Commis- 
sioners of  Review. 

Ecclesiastical  law.  By  this 
phrase  it  is  intended  to  include  all  those 
rules  which  govern  ecclesiastical  tri- 
bunals. Vide  Law , Canon. 

ECCLESIASTICS,  canon  law , are 
those  persons  who  compose  the.  hicrar- 
chial  state  of  the  church.  They  arc 
regular  and  secular.  Aso  & Man. 
Inst.  B.  2,  t.  5,  c.  4,  § I . 

ECLAMPSIA  PARTURIENTIUM, 

me  l.  jur.  The  name  of  a disease  ac- 
companied by  a|K>plectic  convulsions, 
and  which  produces  aberration  of  mind 
at  child-birth. 

2. — An  ordinary  person,  it  is  said, 
would  scarcely  observe  it,  and  it  re- 
quires the  practised  and  skilled  eye  of 
a physician  to  discover  that  the  patient 
is  ucting  in  total  unconsciousness  of 
the  nature  and  effect  of  her  acts.  There 
can  be  but  little  doubt  that  many  of  the 
tragical  cases  of  infanticide  proceed  I 

Vol.  i,— 63 


from  this  cause.  The  criminal  judge 
and  lawyer  cannot  inquire  with  too 
much  care  in  order  to  discover  the 
guilt  of  the  mother,  where  it  exists,  and 
to  ascertain  her  innocence,  where  it 
does  not.  The  innocent  should  not 
suffer  Ibr  the  guilty ; and  what,  in  the 
eye  of  science  is  a mere  misfortune, 
should  not,  when  it  can  lx*,  avoided,  be 
punished  as  a crime.  Sec  two  well  re- 
ported eases  of  this  kind  in  the  Boston 
Medical  Journal,  vol.  27,  No.  10,  p. 
101. 

EDICT,  in  some  countries,  is  a law 
ordained  by  the  sovereign,  by  which 
he  forbids  or  commands  something, 
and  extends  cither  to  the  whole  coun- 
try, or  only  to  some  particular  pro- 
vinces. 

2.  — Edicts  are  somewhat  similar  to 
the  president’s  proclamations  ; their  dif- 
ference consists  in  this,  that  the  former 
have  authority  and  form  of  law  in 
themselves,  whereas  the  latter  axe  only 
declarations  of  a law,  w hich  has  been 
before  enacted  by  Congress. 

3.  — Among  the  Romans  this  word 
sometimes  signified  a citation  to  ap- 
pcar  before  a judge.  The  edict  of  the 
emjxjrors,  also  called  constilutiones 
principum , were  new  laws  which  they 
made  of  their  own  motion,  either  to  de- 
cide cases  w hich  they  had  foreseen,  or 
to  abolish  or  change  some  ancient  laws. 
They  were  different  from  their  rescripts 
or  decrees.  These  edicts  were  the 
sources  which  contributed  to  the  forma- 
tion of  the  Gregorian,  Hermogenian, 
Thcodosian,  and  Justinian  codes.  Vide 
Dig.  1,4,  1,1;  Inst.  1,  2,  7 ; Code, 
1,  1 ; Nov.  139. 

Edict  perpetual,  is  the  title  of  a 
compilation  of  all  the  edicts.  This  col- 
lection was  made  by  Salvius  Julian  us, 
a jurist  who  was  selected  by  the  em- 
peror Adrian  for  the  purpose,  and  who 
performed  his  task  with  credit  to  himself. 

Edicts  of  Justinian,  are  thirteen 
constitutions  or  laws  of  that  prince, 
found,  in  most  editions  of  the  corpus 
juris  civiliSy  after  the  Novels.  Being 
confined  to  matters  of  police  in  the 
provinces  of  the  empire,  they  arc  of 
little  use. 
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EE,  in  the  termination  of  words,  has 
n passive  signification,  usually  denoting 
the  person  to  whom  an  act  is  done ; ns 
the  grantee,  he  to  whom  a grant  is 
made;  the  donee,  he  to  whom  a gift  is 
made ; the  lessee,  lie  to  whom  a lease 
is  made.  Vide  Litt.  s.  57  ; 2 131.  Corn. 
140. 

EFFECT.  The  operation  of  a law  ; 
an  agreement,  or  an  act,  is  called  its 
effect.  What  is  null  produces  no  ef- 
fect. 

2. — By  the  patent  laws  of  the  United 
States,  a patent  cannot  be  granted  for 
an  effect  only,  but  it  may  be  for  a new 
mode  or  application  of  machinery  to 
produce  effects.  1 Gallis.  478 ; sec 
4 Mason,  1 ; Pet.  C.  C.  R.  394 ; 2 N. 
II.  R.  01. 

EFFECTS.  This  word  used  si  ni- 
pt ic  if  cr  is  equivalent  to  properly  or 
worldly  substance , and  may  carry  the 
whole  personal  estate,  when  used  in  a 
will.  5 Madd.  Ch.  Rep.  72 ; Cowp. 
299;  15  Yes.  507;  0 Madd.  Ch.  R. 
119.  But  when  it  is  preceded  and 
connected  with  words  of  a narrower 
import,  and  the  bequest  is  not  residua- 
ry, it  will  be  confined  to  species  of  pro- 
perty ejusdem  generis  with  those  pre- 
viously described.  13  Vos.  39;  15 
Ves.  326  ; Roper  on  Log.  210. 

EFFIGY,  crim.  law , is  the  figure  or 
representation  of  a person. 

2. — To  make  the  effigy  of  a person 
with  on  intent  to  make  him  the  object 
of  ridicule  is  a libel,  (q.  v.)  Hawk.  b. 
1,  c.  73,  s.  2 ; 14  East,  227  ; 2 Chit. 
Cr.  Law,  800. 

EFFR  A CTION.  A breach , the  u se 
of  force;. 

EFFRACTOR.  One  who  breaks 
through,  one  who  commits  a burglary. 

EGO.  I,  myself.  This  term  is 
used  in  forming  genealogical  tables,  to 
represent  the  person  who  is  the  object 
of  inquiry. 

El G N E,  persons.  This  is  a corrup- 
tion of  the  French  word  atnl,  eldest  or 
first  born. 

2. — It  is  frequently  used  in  our  old 
law  books ; bastard  eigne  signifies  nn 
elder  bastard  when  spoken  of  two  child- 
ren one  of  whom  was  bom  before  the 


marriage  of  his  parents,  and  the  other 
after  ; the  latter  is  called  mu  tier  puisne. 
Litt.  sect.  399. 

EIRE  or  EYRE,  English  law , sig- 
nifies a journey.  Justices  in  eirc,  were 
| itinerant  judges,  who  were  sent  once 
in  seven  years  with  n general  commis- 
I sion  in  divers  counties,  to  hear  and  dc- 
I terinine  such  causes  as  were  called 
pleas  of  the  crown.  Vide  Justices  in 
\ eyre. 

EJECTMENT,  remerlics,  is  the 
name  of  nn  action  which  lies  for  the 
recovery  of  the  possession  of  renl  pro- 
j>orty,  and  of  damages  for  the  unlawful 
detention. 

2.  — This  subject  may  lie  considered 
with  reference,  1st,  to  the  form  of  the 
proceedings;  2d,  to  the  nature  of  the 
pro|»erty  or  thing  to  lie  recovered ; 3d, 
to  the  right  to  such  property ; 4th,  to 
the  nature  of  the  ouster  or  injury  ; 6th, 
to  the  judgment. 

3.  — 1.  In  the  English  practice, 
which  is  still  adhered  to  in  some  states, 
in  order  to  lay  the  foundation  of  this 
action,  the  party  claiming  title  enters 
upon  the  land,  and  then  gives  a lease 
of  it  to  a third  person,  who  being  eject- 
ed by  the  other  claimant,  or  some  one 
else  for  him,  brings  a suit  against  the 
ejector  in  his  own  name ; to  sustain 
the  action  the  lessee  must  prove  n good 
title  in  the  lessor,  and,  in  this  collate- 
ral way,  the  title  is  tried.  To  obviate 
the  difficulty  of  proving  these  forms, 
this  action  has  been  made  substantially, 
a fictitious  process.  The  defendant 
agrees,  and  is  required  to  confess  that 
a lease  was  made  to  the  plaintiff,  that 
lie  entered  under  it,  and  has  been  oust- 
ed by  the  defendant;  or,  in  other 
words,  to  admit  lease,  entry,  and  oust- 
er, and  that  lie  will  rely  only  upon  his 
title.  An  actual  entry,  however,  is  still 
supposed,  and  therefore,  an  ejectment 
will  not  lie,  if  the  right  of  entry  is  gone. 
3 Bl.  Com.  199  to  206.  In  Pennsyl- 
vania, New  York,  Arkansas,  and  per- 
haps other  states,  these  fictions  have  all 
been  abolished,  and  the  writ  of  eject- 
ment sets  forth  the  possession  of  tho 
plaintiff,  and  an  unlawful  entry  on  the 
part  of  the  defendant. 
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4. — 2.  This  action  is  in  general  sus- 
tainable only  for  the  recovery  of  the 
possession  of  property  upon  which  an 
entry  might  in  point  of  fact  bo  made,  1 
ami  of  which  the  shcriflf  could  deliver  ; 
actual  possession  : it  cannot,  therefore, 
in  general,  be  sustained  for  the  reco- 
very of  property  which  in  legal  consi- 
deration is  not  tangible,  as,  for  a rent, 
or  other  incorporeal  hereditaments,  a 
water-course,  or  fora  mere  privilege  of 
a landing  held  in  common  with  other 
citizens  of  a town.  2 Yeates,  331  ; 3 
HI.  Com.  200  ; Yelv.  143;  Run.  Eject. 
121  to  130  ; Ad.  Eject,  c.  2 ; 0 John. 
298;  10  John.  284. 

0. — 3.  The  title  of  the  party  having 
a right  of  entry  may  be  in  fee-simple, 
fee-tail,  or  for  life  or  years  ; nnd  if  it 
is  the  best  title  to  the  property  the 
plaintiff  will  succeed.  The  plaintiff 
must  recover  on  the  strength  of  his  title, 
nnd  not  on  the  deficiency  of  that  of  the 
defendant.  Addis.  Rep.  390  ; 2 Serg. 
and  Rawlc,  65 ; 3 Serg.  & llawle, 
288  ; 4 Burr.  2487 ; 1 East,  R.  240  ; 
Run.  Eject.  15  ; 5 T.  R.  110. 

G. — 4.  The  injury  sustained  must  in 
fact  or  in  point  of  law  have  amounted 
to  an  ouster  or  dispossession  of  the 
lessor  of  the  plaintiff,  or  of  the  plaintiff 
himself,  where  the  fictions  have  been 
abolished  ; for  if  there  be  no  ouster,  or 
the  defendant  lie  not  in  possession  at 
the  time  of  bringing  the  action,  the 
plaint ifr  must  fail.  7 T.  R.  327  ; 1 
B.  & P.  573 ; 2 Gaines’s  R.  335. 

7. — 5.  Tho  judgment  is  that  the 
plaintiff  do  recover  his  term,  of  and  in 
the  tenements,  and,  unless  the  damages 
be  remitted,  as  is  most  usual,  the  dam- 
ages assessed  by  the  jury  with  the  costs 
of  increase.  See  2 Scam.  251  ; 4 B. 
Monr.  210  ; 3 Harr.73  ; 1 McLean,  87. 

Vide,  generally,  Adams  on  Ej. ; Run. 
Ej. ; Com.  Dig.  h.  t. ; Dane’s  Ah.  h. 
t.;  1 Chit.  PI.  188  to  193;  18  E.  C. 
L.  R.  158;  Woodf.  L.  & T.  354  to 
417;  2 Phil.  Ev.  109;  *s  Yin.  Ah. 
323;  Arch.  Civ.  PI.  503;  2 Sell.  Pr. 
85  ; Chit.  Pr.  Index,  h.  t. ; Bac.  Ab.  h. 
t.;  Doct.  PI.  227;  Am.  Dig.  h.  t. 

EJUSDKM  GENERIS.  Of  the 
same  kind. 


2.  — In  the  construction  of  laws,  wills 
and  other  instruments,  when  certain 
things  arc  enumerated,  nnd  then  a 
phrase  is  used  which  might  be  con- 
strued to  include  other  things,  it  is  ge- 
nerally confined  to  things  (jusrlcm  ge- 
neris ; ns,  where  an  act  (0  Ann.  c.  20) 
provided  that  a writ  of  quo  warranto 
might  issue  against  persons  who  should 
usurp  “ the  offices  of  mayors,  bailiffs, 
port  reeves  and  other  offices  within  tho 
cities,  towns,  corporate  lioroughs  and 
places , within  Great  Britain,”  &c. ; it 
was  held  that  “ other  offices”  meant  of- 
fices cjus'lcjri  generis ; nnd  that  the 
word  “ places”  signified  places  of  the 
same  kind  ; that  is,  that  the  offices 
must  be  corporate  offices,  nnd  the  places 
must  be  corporate  places.  5 T.  R. 
375,  379  ; 5 B.  & C.  640 ; 8 D.  & 
Ry.  393  ; 1 B.  & C.  237. 

3.  — So  in  the  construction  of  wills, 
when  certain  articles  arc  enumerated, 
the  term  goals  is  to  be  restricted  to 
those  ejustlcm  gciieris.  Bac.  Ah.  Le- 
gacies, B ; 3 Rand.  191 : 3 Aik;  oi  ; 
Abr.  Eo.  201  ; 2 Atk.  113. 

ELDEST.  He  or  she  who  has  the 
greatest  age. 

2. — The  laws  of  primogeniture  arc 
not  in  force  in  the  United  States,  the 
eldest  child  of  a family  cannot,  there- 
fore, claim  any  right  in  consequence  of 
being  the  eldest. 

ELECTION.  This  term  in  its  most 
usual  acceptation,  signifies  the  choice 
which  several  persons  collectively  make 
of  a person  to  fill  an  office  or  place  ; in 
another  sense,  it  means  the  choice 
which  is  made  by  a person  having  the 
right,  of  selecting  one  of  two  alterna- 
tive contracts,  or  rights.  Elections, 
then,  are  of  men  or  things. 

2.  — § 1.  Of  men.  These  are  either 
public  elections  or  elections  by  compa- 
nies or  corporations. 

3.  — 1.  Public  elections.  Those 
should  be  free  and  uninfluenced  either 
by  hope,  or  fear.  They  are,  therefore, 
generally  made  by  ballot,  (though  there 
arc  exceptions,  ns  in  Virginia,  where 
elections  to  any  office  of  honour,  trust, 
or  profit,  are  viva  vocc,  Const  of  Virg. 
art.  3,  s.  15  ;)  except  those  by  persons 


500 


ELE 


ELE 


in  their  representative  capacities,  which 
arc  viva  voce.  And  to  render  this  free- 
dom as  perfect  ns  possible,  electors  arc 
generally  exempted  from  arrest  in  all 
cases,  except  treason,  felony,  or  breach 
of  the  peace,  during  their  attendance  on 
election,  and  in  going  to  and  returning 
from  them.  And  provisions  arc  made 
by  law  in  several  states  to  prevent  the 
interference  or  appearance  of  the  mili-  i 
tary  on  the  election-ground. 

4.  — One  of  the  cardinal  principles  on 
the  subject  of  elections  is,  that  the  per- 
son who  receives  a majority  or  plural- 
ity of  votes  is  the  person  elected.  Ge- 
nerally a plurality  of  the  votes  of  the 
electors  present  is  sufficient,  but  in 
some  states,  as  in  Maine,  Const,  art.  4, 
part  1,  § 5,  a majority  of  all  the  votes 
is  required.  Each  elector  has  one  vote. 

5.  — 2.  Elections  by  corporations  or 
companies  are  mnde  by  the  members 
in  such  a way  ns  their  respective  con- 
stitutions or  charters  direct.  It  is  usu- 
al in  these  cases  to  vote  a greater  or 
lesser  number  of  votes  in  proportion  ns 
the  voter  has  a greater  or  less  amount 
of  the  stock  of  the  company  or  corpo- 
ration, if  such  corporation  or  company 
be  a pecuniary  institution.  And  the 
members  are  frequently  permitted  to 
vote  by  proxy.  See  7 John.  287  ; 9 
John.  147  ; 5 Cowen,  42(5;  7 Cowen, 
153;  8 Cowen,  387  ; 0 Wend.  509  ; 1 
Wend.  98. 

0. — § 2.  The  election  of  things.  1. 
In  contracts  when  a debtor  is  obliged, 
in  an  alternative  obligation,  to  do  one 
of  two  things,  ns  to  pay  one  hundred 
dollars  or  deliver  one  hundred  bushels 
of  wheat,  he  has  the  choice  to  do  the 
one  or  the  other,  until  the  time  of  pay- 
ment ; he  has  not  the  choice,  however, 
to  pay  a part  in  each.  Poth.  Obi.  part 
2,  c.  3,  art.  0,  No.  247  ; 1 1 John.  59. 
Or  if  a man  sell  or  agree  to  deliver  one 
of  two  articles,  as  a horse  or  an  ox,  he 
has  the  election  till  the  time  of  delivery. 

It  being  a rule  that  “ in  case  on  elec- 
tion be  given  of  two  several  things,  al- 
ways  he,  which  is  the  first  agent,  nnd 
which  ought  to  do  the  first  act,  shall 
have  the  election.”  Co.  Litt.  145,  a; 

7 John.  465;  2 Bibb,  R.  171.  On  a 


failure  on  the  part  of  the  jierson  who 
has  the  right  to  make  his  election  in 
proper  time,  the  right  passes  to  the  op- 
posite party.  Co  Litt.  145,  a ; Vincr, 
A hr.  Election,  B,  C;  Poth.  Obi.  No. 
247;  Bnc.  Ab.  h.  t.  (B);  1 Desaus. 
400;  Hopk.  R.  337.  It  is  a maxim  of 
law  that  an  election  once  made  and 
pleaded,  the  party  is  concluded,  civet io 
scmcl  facta , et  placilum  testatum , non 
patitur  regressum.  Co.  Litt.  140  ; 11 
John.  241. 

7. — 2.  Courts  of  equity  have  adopted 
the  principle,  that  a person  shall  not 
be  permitted  to  claim  under  any  in- 
strument, whether  it  be  a deed  or  will, 
without  giving  full  effect  to  it,  in  every 
respect,  so  far  as  such  person  is  con- 
cerned. This  doctrine  is  called  into 
exercise  when  a testator  gives  what 
docs  not  belong  to  him,  but  to  some 
other  person,  ami  gives  to  that  person 
some  estate  of  his  own ; by  virtue  of 
which  gift  a condition  is  implied,  cither 
that  he  shall  part  with  his  own  estate 
or  shall  not  take  the  bounty.  9 Ves. 
515;  10  Ves.  609;  13  Ves.  220.  In 
such  a case,  equity  will  not  allow  the 
first  legatee  to  insist  upon  that  by 
w hich  he  would  deprive  another  legatee 
under  the  same  will  of  the  benefit  to 
which  he  would  be  entitled,  if  the  first 
legatee  permitted  the  whole  will  to 
oj>ernte,  and  therefore  compels  him  to 
make  his  election  between  his  right  in- 
dependent of  the  will,  and  the  benefit 
under  it.  This  principle  of  equity 
does  not  give  the  disappointed  legatee 
the  right  to  detain  the  thing  itself,  but 
gives  a right  to  compensation  out  of 
something  else.  2 Rop.  Leg.  378,  ch. 
23,  s.  1.  In  order  to  impose  upon  a 
party  claiming  under  a will  the  obliga- 
tion of  making  an  election,  the  inten- 
tion of  the  testator  must  be  expressed, 
or  clearly  implied  in  the  will  itself,  in 
two  respects;  first,  to  dispose  of  that 
which  is  not  his  own;  and,  secondly, 
that  the  person  taking  the  benefit  under 
the  w ill  should  take  under  the  condition 
of  giving  effect  thereto.  6 Dow.  P.  C. 
179;  13  Ves.  174;  15  Ves.  390;  1 
Bro.  C.  C.  492 ; 3 Bro.  C.  C.  255 ; 3 
P.  Wins.  315 ; 1 Ves.  Jr.  172,  335 ; 
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S.  C.  2 Vos.  Jr.  307,  371  ; 3 Ves.  Jr. 
05  ; Amb.  433  ; 3 Bro.  1*.  C.  by  Toml. 
277  ; 1 B.  & Beat.  1 ; M«Clel.  R.  424, 
430,  541.  See  generally,  on  this  doc- 
trine, Roper’s  Legacies,  cli.  23 ; and 
the  learned  notes  of  Mr.  Swanston  to 
the  ease  Dillon  v.  Parker,  1 Swanst. 
It.  304,  and  881 ; Com.  Dig.  Appendix, 
tit.  Election;  3 Desaus.  It.  504;  3 
Leigh,  It.  389;  Jacob,  It.  505;  1 
Clark  & Fin.  303;  1 Sim.  It.  105;  13 
Price,  It.  607 ; 1 M‘Clel.  It.  439 ; 1 
Y.  vV  C.  00  ; 2 Story,  Kq.  Jur.  § 1075 
to  1135;  Domat,  Lois  Civ.  liv.  4,  tit. 
2,  § 3,  art.  3,  4,  5 ; Poth.  Pnnd.  lib. 
30,  t.  1,  n.  125;  Inst.  2,  20,  4;  Dig. 
30,  1 , 30,  7. 

8.  — There  are  many  other  cases 
where  a party  may  be  compelled  to 
make  an  election,  which  it  does  not 
fall  within  the  plan  of  this  work  to 
Consider.  The  reader  will  easily  in- 
form himself  by  examining  the  works 
above  referred  to. 

9.  — 3.  The  law  frequently  gives 
several  forms  of  action  to  the  injured 
parly,  to  enable  him  to  recover  his 
rights.  To  make  a proper  election  of 
the  proper  remedy  is  of  great  impor- 
tance. To  enable  the  practitioner  to 
make  the  best  election,  Mr.  Chitty,  in 
his  valuable  Treatise  on  Pleadings,  p. 
207  ct  soq.,  has  very  ably  examined 
the  subject,  and  given  rules  for  form- 
ing a correct  judgment ; as  his  work  is 
in  the  hands  of  every  member  of  the 
profession,  a reference  to  it  here  is  all 
that  is  deemed  necessary  to  say  on 
this  subject.  Sec  also  Hammond  on 
Parties  to  Actions.  U.  S.  Dig.  Actions 
IV. 

Election  of  actions,  in  practice. 
It  is  frequently  at  the  choice  of  the 
plaintiff  what  kind  of  an  action  to 
bring ; a skilful  practitioner  would  na- 
turally select  that  in  which  his  client 
can  most  easily  prove  what  is  his  in- 
terest in  the  matter  affected ; may  re- 
cover all  his  several  demands  against 
the  defendant;  may  preclude  the  de- 
fendant from  availing  himself  of  a de- 
fence, which  he  might  otherwise  estab- 
lish ; may  most  easily  introduce  his 
own  evidence ; may  not  be  embarras- 


sed by  making  too  many  or  too  few 
persons  parties  to  the  suit;  may  try  it 
in  the  county  most  convenient  to  him- 
self; may  demand  bail  where  it  is  for 
tin;  plaintiff’s  interest;  may  obtain  a 
judgment  with  the  least  expense  and 
delay ; may  entitle  himself  to  costs ; 
and  may  demund  bail  in  error.  1 
Chit.  PI.  207  to  214. 

2. — It  may  be  laid  down  ns  a gene- 
ral rule,  that  when  a statute  prescribes 
a new  remedy,  the  plaintiff  has  his 
election  cither  to  adopt  such  remedy, 
or  proceed  at  common  law.  Sueh  sta- 
tutory remedy  is  cumulative,  unless  the 
statute  expressly,  or  by  necessary  im- 
plication, takes  away  the  common  law 
BBBoedy*  1 a 5s  R.  82;  6 s.  di  R. 
20;  5 John.  175;  10  John.  389;  10 
John.  220;  1 Call,  213;  2 Greenl. 
404  ; 5 Greenl.  38;  0 Harr.  6c  John. 
383;  4 Ilalst.  384;  3 Chit.  Pr.  130. 

Election  of  a devise  or  legacy. 
It  is  an  admitted  principle,  that  a per- 
son shall  not  lx?  permitted  to  claim 
under  any  instrument,  whether  it  l>c  a 
deed  or  a will,  without  giving  full  effect 
to  it  in  every  respect,  so  far  as  such 
person  is  concerned.  When  a testa- 
tor, therefore,  gives  what  belongs  to 
another  and  not  to  him,  and  gives  to 
the  owner  some  estate  of  his  own ; 
this  gill  is  under  an  implied  condition, 
either  that  he  shall  part  with  his  own 
estate,  or  not  take  the  bounty.  9 Ves. 
515;  10  Ves.  009;  13  Ves.  220;  2 
Ves.  G97  ; 1 Suppl.  to  Ves.  jr.  222; 
lb.  65;  lb.  340.  If,  Ibr  example,  a 
testator  undertakes  to  dispose  of  an 
estate  belonging  to  B,  and  devise  to  B 
other  lands,  or  bequeath  to  him  a 
legacy  by  the  same  will,  B will  not  be 
permitted  to  keep  his  own  estate,  and 
enjoy  at  the  same  time  the  benefit  of 
the  devise  or  bequest  made  in  his 
favour,  but  must  elect  whether  he  will 
part  with  his  own  estate,  and  accept 
the  provisions  in  the  will,  or  continue 
in  possession  of  the  former  and  reject 
the  latter.  Six;  2 Vern.  581  ; Forr. 
17G ; 1 Swanst,  430,  447 ; 1 Bro.  C. 
C.  480. 

2. — The  foundation  of  the  equitable 
doctrine  of  election,  is  the  intention, 
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explicit  or  presumed,  of  the  author  of 
the  instrument  to  which  it  is  applied, 
and  such  is  the  import  of  the  expres- 
sion by  which  it  is  described  as  pro- 
ceeding, sometimes  on  a tacit,  implied 
or  constructive  condition,  sometimes 
on  equity.  See  Cas.  temp.  Talb.  183; 
2 Vern.  582  ; 2 Vcs.  14  ; 1 Eden,  R. 
530 ; 1 Ves.  300.  See,  generally,  1 
Swan.  390  to  408,  414,  425,  432, 
several  very  full  notes. 

3. — As  to  what  acts  of  acceptance 
or  acquiescence  will  constitute  nn  im- 
plied election,  see  1 Swan.  R.  381,  n. 
a ; and  tin?  cases  there  cited. 

ELECTOR,  government,  one  who 
has  the  right  to  make  choice  of  public 
officers ; one  who  has  a right  to  vote. 

2. — The  qualifications  of  electors, 
are  generally  the  same  as  those  re- 
quired in  the  person  to  be  elected  ; to 
this,  however,  there  is  one  exception,  a 
naturalized  citizen  may  bo  nn  elector 
of  president  of  the  United  States, 
although  he  could  not  constitutionally 
be  elected  to  that  office. 

ELECTORS  OF  PRESIDENT,  arc 
persons  elected  by  the  people,  whose 
sole  duty  is  to  elect  a president  and 
vice-president  of  the  U.  S. 

2. — The  constitution  provides,  Am. 
art.  12,  that  “the  electors  shall  meet 
in  their  respective  states,  and  vote  by 
ballot  for  president  find  vice-president, 
one  of  whom  at  least  shall  not  be  nn 
inhabitant  of  the  same  state  with 
themselves ; they  shall  name  in  their 
ballots  the  person  voted  for  as  presi- 
dent, and  in  distinct  ballots  the  person 
voted  for  as  vice-president ; and  they 
shall  make  distinct  lists  of  all  persons 
voted  for  ns  president,  and  of  all  per- 
sons voted  for  as  vice-president,  and  of 
the  number  of  votes  for  each  ; which 
list  they  shall  sign  and  certify,  and 
transmit,  sealed,  to  the  seat  of  the 
government  of  the  United  States,  di- 
rected to  the  president  of  the  senate  ; 
the  president  of  the  senate  shall,  in  the 
presence  of  the  senate  and  house  of 
representatives,  open  all  the  certificates, 
and  the  votes  shall  then  be  counted  ; 
the  person  having  the  greatest  number 
of  votes  for  president,  shall  be  the 


president,  if  such  number  be  the  ma- 
jority of  the  whole  number  of  electors 
appointed  ; and  if  no  person  have  such 
majority,  then  from  the  jiersons  having 
the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as 
president,  the  house  of  representatives 
shall  choose  immediately,  by  ballot, 
the  president.  Rut  in  choosing  the 
president,  the  votes  shall  be  taken  by 
stutes,  the  representation  from  each 
stute  having  one  vote ; a quorum  for 
this  purpose,  shall  consist  of  a mem- 
ber or  members  from  two-thirds  of  the 
states,  and  a majority  of  all  the  states 
shall  be  necessary  to  a choice.  And 
if  the  house  of  representatives  shall 
not  choose  a president  whenever  the 
right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March 
next  following,  then  the  vice-president 
shall  act  as  president,  as  in  the  case  of 
the  death  or  other  constitutional  dis- 
ability of  the  president. 

3. — 2.  The  i>erson  having  the 

greatest  number  of  votes  as  vice-presi- 
dent shall  be  viec-president,  if  such 
number  be  a majority  of  the  whole 
number  of  electors  appointed ; and 
if  no  person  have  a majority,  then 
from  the  two  highest  numlicrs  on 
the  list,  the  senate  shall  choose  the 
vice-president : a quorum  for  the  pur- 
pose shall  consist  of  two-thirds  of 
the  whole  number  of  senators,  and  a 
majority  of  the  whole  number  shall  be 
necessary  to  a choice.  Rut  no  person 
constitutionally  ineligible  to  the  office 
of  president,  shall  be  eligible  to  that  of 
vice-president  of  the  United  States.” 
Vide  3 Story,  Const.  § 1448  to  1470. 

ELEEMOSYNARY,  charitable, 
alms-giving. 

2. — Eleemosynary  corporations  arc 
confined  to  colleges,  schools  and 
hospitals.  1 Wood.  Lcct.  474;  Skinn. 
447  ; 1 Lord  Raym.  6;  2 T.  R.  340. 

ELEG1T,  Eng.  practice,  remedies , 
a writ  of  execution  directed  to  the 
sheriff,  commanding  him  to  make 
delivery  of  a moiety  of  the  party’s 
land,  and  all  his  goods,  beasts  of  the 
plough  only  excepted. 

2. — The  sheriff,  on  the  receipt  of 
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the;  writ,  holds  an  inquest  to  ascertain 
the  value  of  the  lands  and  goods  he 
has  seized,  and  then  they  are  delivered 
to  the  plaintiff*,  who  retains  them  until 
the  whole  debt  and  damages  have 
been  paid  and  satisfied ; during  that 
term  he  is  called  tenant  by  digit.  Co. 
Litt.  289.  Vide  Pow.  Mortg.  Index, 
h.  t ; Wats.  Shcr.  200.  As  to  the  law 
of  the  several  states  on  the  subject  of 
seizing  land  and  extending  it,  see  1 
Hill.  Ab.  555,  0. 

ELIGIBILITY,  capacity  to  be 
elected. 

2.  — Citizens  are  in  general  eligible 
to  all  offices,  the  exceptions  arise  from 
the  want  of  those  qualifications  which 
the  constitution  requires ; these  arc 
such  as  regard  his  person,  his  property, 
or  relations  to  the  state. 

3.  — 1.  In  general,  no  person  is 
eligible  to  any  office,  until  he  has  at- 
tained the  full  age  of  twenty-one  years ; 
no  one  can  be  elected  a senator  of  the 
United  States,  who  shall  not  have 
attained  the  age  of  thirty  years,  been  a 
citizen  of  the  United  Suites  nine  years, 
and  who  shall  not  be  an  inhabitant  of 
the  state  for  which  he  shall  be  chosen. 
Const,  art.  1,  s.  3.  No  person,  except 
a natural  born  citizen,  or  a citizen  of 
the  United  States  at  the  time  of  the 
adoption  of  this  constitution,  is  eligible 
to  the  office  of  president,  and  no  person 
shall  be  eligible  to  that  office,  who 
shall  not  have  attained  the  age  of 
thirty-five  years,  and  been  fourteen 
years  a resident  within  the  United 
Suites.  Const,  art.  2,  s.  1. 

4.  — 2.  A citizen  may  be  ineligible 
in  consequence  of  his  relations  to  the 
state,  for  example,  holding  an  office 
incompatible  with  the  office  sought. 
Vide  Ineligibility.  Because  he  has 
not  paid  the  taxes  the  law  requires ; 
because  he  has  not  resided  a sufficient 
length  of  time  in  the  state. 

5.  — 3.  He  may  lie  ineligible  for 
want  of  certain  property  qualifications 
required  by  the  constitution  of  the 
state.  Const,  of  Virginia,  art.  3,  s.  7. 

ELINGUATION.  The  punish- 
ment of  cutting  out  the  tongue. 

ELISORS,  practice , are  two  persons 


appointed  by  the  coprt  to  return  a jury, 
when  the  sheritf  and  the  coroner  have 
been  challenged  ns  incompetent ; in 
this  case'  the  elisors  return  the  writ  of 
venire  directed  to  them,  with  a panel 
of  the  juror’s  names,  and  their  return 
is  final,  no  challenge  being  allowed  to 
their  array.  3 Bl.  Com.  355;  3 
Cowon,  290 ; 1 Cowon,  32. 

ELOIGNB, practice,  this  word  signi- 
fies, literally,  to  remove  at  a great  dis- 
tance ; to  remove  afar  off.  It  is  used 
as  a return  to  a writ  of  replevin,  when 
the  chattels  have  Ixvn  removed  out  of 
the  way  of  the  sheritf.  Vide  Elongata . 

ELONGATA,  practice^  is  the  return 
made  by  the  sheritf  to  a writ  of  replevin, 
when  the  goods  have  been  removed  to 
plnces  unknown  to  him.  See  the  form 
of  this  return,  Wats.  Shcr.  Appx.  c. 
18,  s.  3,  p.  451 ; 3 Bl.  Com.  148. 

2. — On  this  return  the  plaintiff  is 
entitled  to  a capias  in  withernam. 
Vide  Withernam , and  Wats.  Slier. 
300,  301.  The  word  cloigm-,  (q.  v.) 
is  sometimes  used  ns  synonymous 
with  elongata. 

ELOPEMENT,  is  the  departure  of 
a married  woman  from  her  husband, 
and  dwelling  with  an  adulterer. 

2. — While  the  wife  resides  with  her 
husband,  and  cohabits  with  him,  how- 
ever exceptionable  her  conduct  may 
be,  yet  he  is  bound  to  provide  her  with 
necessaries,  and  to  pay  for  them ; but 
when  she  elopes,  the  husband  is  no 
longer  liable  for  her  alimony,  and  is 
not  bound  to  pay  debts  of  her  con- 
tracting, when  the  sepa ration  is  notori- 
ous; and  whoever  gives  her  credit 
under  these  circumstances,  docs  so  at 
his  peril.  Chit.  Contr.  49  ; 4 Esp.  R. 
42  ; 3 Pick.  R.  289 ; 1 Sir.  R.  047, 
700;  0 T.  R.  603  ; 11  John.  R.  281  ; 
12  John.  R.  293;  Bull.  N.  P.  135; 
Stark.  Ev.  part  4,  p.  699. 

ELOQUENCE.  It  is,  in  general, 
the  art  of  persuading  others  by  en- 
lightening their  understandings  and 
touching  their  hearts. 

2. — The  eloquence  of  the  bar  is  in- 
dispensable, to  a certain  extent,  to  the 
advocate  in  order  to  represent  the  case 
of  his  client  truly.  It  ought  to  be 
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simple,  natural,  vehement,  imthctic  and  i 
calculated  lor  the  contest ; it  ought  not 
therefore  to  lx*  too  much  ornamented, 
too  flowery,  brilliant,  pompous,  nor 
used  for  n mere  parade  to  catch  the 
upprovul  of  the  by-standers. 

3.  — It  is  said,  perhaps  truly,  that  elo- 
quence is  a natural  gill,  but  it  must 
be  remembered  that  much  may  be  ac- 
complished by  cultivation,  and  that  a 
continual  exercise  and  a |>erfcct  knowl- 
edge of  the  case  and  of  the  law,  will, 
to  a great  extent,  supply  any  supposed 
natural  deficiency. 

4.  — The  base  of  the  eloquence  of 
the  advocate  ought  to  lie  his  probity, 
for  without  this,  he  will  find  himself 
always  suspected,  and,  not  having  the 
confidence  of  the  judges  and  jury,  the 
best  reasons  he  advances  will  be  looked 
upon  with  distrust,  and  will  not  have 
the  weight  which  they  deserve. 

5.  — To  his  natural  talents  and  his 
application  and  knowledge,  must  be 
joined  great  purity  of  language,  ele- 
gance of  style,  a richness  of  brilliant 
and  flowery  expressions,  a beautiful 
and  noble  elevation  of  thought  and 
sentiment,  and  u guarded  vivacity  of 
imagination,  an  art  to  paint  objects,  so 
as  to  render  them  sensible  and  palpable 
as  it  were,  with  the  aid  of  figures  intro- 
duced with  skill,  which  animate  his 
speech,  sustain  it,  and  give  it  a great 
degree  of  elevation. 

C. — Premising  that  the  advocate 
possesses  those  natural  and  acquired 
advantages  which  have  been  mentioned,  I 
a well  earned  character  for  honour 
and  probity,  still  he  must  observe 
some  rules  which  are  indispensable  ; 
among  which  may  be  mentioned  the 
following : 

7. — 1.  The  first  is,  to  have  perfect 
order  and  distinctness  in  all  he  says,  | 
and  to  commence  by  giving  an  idea  of 
the  aflair  in  question ; he  should  next 
explain  all  the  circumstances,  und 
afterwards  he  must  go  directly  to  the 
point  of  law'  of  the  case. 

b. — 2.  The  advocate  should  use 
skilfully  and  with  energy  the  principal 
means  which  are  calculated  to  deter- 
mine his  hearers,  w ithout  passing  over 


entirely  in  sil<  nee  others  which  in  his 
opinion  may  have  less  weight,  as  it  is 
dilficult  to  tell  what  reasons  may  de- 
termine the  judges  some  being  con- 
vinced  by  one  and  others  by  u not  her 
argument  or  motive. 

t). — 3.  There  should  nhvays  be  a 
just  proportion  in  the  quality  and 
length  of  the  speech  to  the  subject.  It 
is  ridiculous  to  use  all  the  elegance  of 
language  in  a case  concerning  only  a 
trilling  pecuniary  matter,  which  ought 
to  Ik;  employed  in  defending  the  life 
and  honour  of  a prominent  citizen ; 
and  it  is  no  less  absurd  to  make  as 
long  a sj>ccch  about  a case  involving  but 
a single  question  of  fuct  or  law,  as 
would  be  made  when  the  case  was 
extremely  intricate  aud  required  much 
explanation. 

10.  — 4.  The  w ise  advocate  ought  to 
state  the  facts  ns  they  are  without  any 
disguise  whatever.  And  a prudent  law- 
yer will  never  attempt  to  make  a 
s|»eeeli  to  enlighten  his  auditors  as  to 
facts,  w ithout  having  previously  exam- 
ined them,  and  knowing  all  the  reasons 
for  and  against  the  cause  of  his  client; 
he  w ill  then  be  able  to  give  full  force 
to  those  in  his  favour  and  destroy 
those  of  his  adversary,  without  how- 
ever violating  the  truth,  or  gratuitously 
wounding  the  reputation  of  the  adverse 
party.  The  means  he  ought  to  employ 
are  drawn  from  principles  of  law  and 
from  reason.  When  he  cites  a deci- 
sion he  ought  to  be  careful  to  state  it 
as  it  is ; lie  ought  not  merely  to  show 
that  such  a decision  has  been  made, 
but  also  the  reason,  and  the  principle 
Upon  w hich  it  has  so  been  adjudged. 

11.  — 5.  As  the  matters  to  lie  dis- 
cussed in  the  temple  of  justice  ought 
always  to  be  serious,  and  as  they  are 
always  of  importance  to  the  parties,  a 
wise  advocate  will  abstain  from  all 
pleasantries  and  jests,  too  often  insipid, 
and,  though  they  may  excite  a laugh, 
yet  it  is  frequently  at  the  expense  of 
their  author. 

12.  — 0.  It  is  a rule  which  cannot  be 
too  rigidly  observed  that  a speech 
should  not  be  filled  with  useless  circum- 
locutions, for  they  are  injurious  by 
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drawing  the  attention  from  the  real 
points  of  the  case,  ami  weakening  the 
argument ; and  even  when  the  advocate 
has  a bad  cause,  the  introduction  of 
extraneous  circumstances  will  have  a 
tendency  to  prejudice  wise  judges 
against  him,  ns  it  is  easily  shown  that 
such  circumstances  cannot  have  been 
introduced  for  a legitimate  purpose. 

12.  — 7.  But  a perfect  arrangement 
of  thoughts  and  words  is  not  sufficient 
to  make  an  eloquent  discourse,  there 
is  a beauty  in  the  position  of  the  body 
and  the  gesture,  an  agreenbloness  in 
the  modulations  of  the  voice,  which 
joined  to  a clear  firm  and  distinct  pro- 
nunciation arc  required  to  make  an 
eloquent  speech.  In  fact  the  cloquenco 
of  gesture,  of  the  face  and  the  proper 
modulation  of  the  voice,  are  not  less 
necessary  than  the  words  uttered  by 
the  speaker,  and,  not  seldom,  make  as 
much  impression  ns  the  words  them- 
selves. It  must,  however,  be  remem- 
bered, that  to  have  any  efiect  those 
must  be  natural  and  without  affectation ; 
lor  although  an  immovable  orator, 
without  grace,  chills  his  auditors,  yet 
ho  is  not  more  defective  than  he  who 
assumes  a theatrical  air,  and,  by  his 
misplaced  gestures  and  his  affected 
manners  leaves  upon  the  minds  of  his 
hearers  nothing  solid  or  convincing 
about  his  case,  and  only  an  unfavour- 
able opinion  as  to  himself.  The  first 
puts  you  to  sleep,  the  hist  prevents  you, 
by  his  speech,  from  thinking  of  what 
you  come  into  court  to  hear. 

13.  — The  principal  of  the  foregoing 
rules  are  condensed  in  the  following 
lines : 

“ Be  brief,  be  pointed  ; let  your  matter  stand 
Lucid  in  order,  solid,  and  .at  hand  ; 

Spend  not  your  words  on  trifles,  but  condense ; 
Strike  with  the  mass  of  thoughts,  not  drops 
of  sense; 

Press  to  the  close  with  vigour  once  begun, 
And  leave,  (how  hard  the  task  !)  leave  ofT 
when  done ; 

Who  draws  a labour’d  length  of  reasoning 
out. 

Put  straws  in  lines  for  winds  to  whirl  about ; 
Who  draws  a tedious  talc  of  learning  o’er, 
Counts  but  the  sands  on  ocean's  boundless 
shore, 

Victory  in  law  is  gain’d  as  battles  fought, 

Vo l.  I. — 04 


Not  by  the  numbers,  but  the  forces 
brought, 

What  bools  success  in  skirmishes  or  in 
fray, 

If  rout  and  ruin  following  close  the  day  7 
What  worth  a hundred  posts  maintain'd  with 
skill, 

If  these  all  held,  the  foe  is  victor  still  ? 

He  who  would  win  his  cause,  with  power 
must  frame 

Points  of  support,  and  look  with  steady  aim  : 
Attack  the  weak,  defend  the  strong  with  art 
Strike  but  low  blows,  but  strike  them  to  the 
heart ; 

All  scatter'd  fires  but  end  in  smoke  and 
noise, 

The  scorn  of  men,  tho  idle  play  of  hoy*. 

Keep,  then,  this  first  great  precept  ever  near, 
Short  be  your  speveh,  your  matter  strong 
and  clear, 

Earnest  your  manner,  warm  and  rich  your 
style, 

Severe  in  taste,  yet  full  of  grace  the  whilo; 

So  may  you  reach  tho  loftiest  heights  of 
fame, 

And  leave,  when  life  is  past,  a deathless 
name." 

ELSEWHERE,  in  another  place. 

2.  — Where  otic  devises  all  his  lands 
in  A,  B,  and  C,  three  distinct  towns,  and 
elsewhere,  and  had  lands  of  much 
greater  value  than  those  in  A,  B,  and 
C,  in  another  county,  tho  lands  in  tho 
other  county  were  decreed  to  pass  by 
tho  word  elsewhere ; and  by  Lord 
Chancellor  Ring,  assisted  by  Raymond, 
Ch.  J.,  and  other  judges,  the  word 
elsewhere,  was  the  same  as  if  the  tes- 
tator had  said  he  devised  nil  his  lands 
in  the  three  towns  particularly  men- 
tioned, or  in  any  other  place  whatever. 
3 1*.  Wms.  50.  See  also  Prec. 
Chan.  202  ; 2 Vern.  401  ; 2 Vcrn. 
560;  3 Atk.  492;  Cowp.  300;  Id. 
80*;  2 B irr.  912  ; 5 Bro.  P.  C.  490, 
S.  C.,  1 East,  450  ; 1 Vern.  4 n. 

3.  — 2.  As  to  the  efiect  of  the  word 
elsewhere,  in  the  cose  of  lands  not 
purchased  at  the  time  of  making  the 
will,  sec  3 Atk.  254  ; 2 Vent.  351. 
Vide  Alibi. 

EMANCIPATION  is  an  act  by 
which  a person,  who  was  once  in  the 
power  of  another,  is  rendered  free. 
By  the  laws  of  Louisiana,  minors  may 
be  emancipated.  Emancipation  is  ex- 
press or  implied. 

2.  — Express  emancipation.  The 
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minor  may  be  emancipated  by  his 
father,  or,  if  he  has  no  father,  by  his 
mother,  when  she  shall  have  arrived 
at  the  age  of  fifteen  years.  This 
emancipation  takes  place  by  the  decla- 
ration, to  that  cllect,  of  the  father  or 
mother,  before!  a notary  public,  in  the 
presence  of  two  witnesses.  The  or- 
phan minor  may,  likewise,  be  emanci- 
pated by  the  judge,  but  not  before  lie 
lias  arrived  nt  the  full  age  of  eighteen 
years,  if  the  family  meeting,  called  to 
that  effect,  be  of  opinion  that  lie  is  able 
to  administer  his  property.  The  minor 
may  lie  emancipated  against  the  will  of 
his  father  and  mother,  when  they  ill 
treat  him  excessively,  refuse  him  sup- 
port, or  give  him  corrupt  example. 

3.  — The  marriage  of  the  minor  is  an 
implied  emancipation. 

4.  — The  minor  who  is  emancipated 
1ms  the  full  ndminist ration  of  his  es- 
tate, and  may  pass  all  acts  which  may 
be  confined  to  such  administration ; 
grant  leases,  receive  his  revenues  ami 
moneys  whieh  may  be  due  him,  and 
give  receipts  for  the  same.  He  cannot 
bind  himself  legally,  by  promise  or 
obligation,  for  any  sum  exceeding  the 
amount  of  one  year  of  his  revenue. 
When  lie  is  engaged  in  trade,  lie  is 
considered  as  having  arrived  to  the  age 
of  majority,  for  all  acts  which  have 
any  relation  to  such  trade. 

5.  — The  emancipation,  whatever  be 
the  manner  in  which  it  may  have  been 
effected,  may  Lc  revoked,  whenever  the 
minor  contracts  engagements  which 
exceed  the  limits  prescribed  by  law. 

6.  — By  the  English  law,  filial  eman- 
cipation is  recognized,  chiefly,  in  rela- 
tion to  the  parochial  settlement  of  pau- 
pers. Sec  3 T.  R.  355  ; G T.  II.  247 ; 
8 T.  R.  479;  2 East,  276;  10  East, 
88;  11  Verm.  R.  258;  477.  See 
Manumission. 

S<c  Civil  Code  of  Louisiana,  B.  1, 
tit.  8,  c.  3;  Code  Civ.  B.  1,  tit.  10,  c. 
2 ; Diet,  do  Droit,  par  Fcrriere,  Diet, 
do  Ji  risp.  art.  Emancipation. 

EMBARGO,  in  maritime  law,  is  a 
proclamation,  or  order  of  state,  usually 
issued  in  time  of  war,  or  threatened 
hostilities,  prohibiting  the  departure  of 


ships  or  goods  from  some,  or  all  the 
ports  of  such  state,  until  further  order ; 
2 Wheat,  148. 

2.  — The  detention  of  ships  by  an 
embargo  is  such  an  injury  to  the  owner 
as  to  entitle  him  to  recover  on  a policy 
of  insurance  against  “arrests  or  detain- 
ments.” And  whether  the  embargo  be 
legally  or  illegally  luid,  the  injury  to 
the  owner  is  the  same ; and  the  insurer 
is  cquully  liable  for  the  loss  occasioned 
by  it.  Mursh.  Ins.  B.  1,  c.  12,  s.  5; 
1 Kent,  Com.  60 ; 1 Bell’s  Com.  517, 
5th  ed. 

3.  — An  embargo  detaining  a vessel 
at  the  port  of  departure,  or  in  the 
course  of  the  voyage,  does  not,  of 
itself,  work  a dissolution  of  a charter- 
party,  or  the  contract  w ith  tin;  seamen. 
It  is  only  a temporary  restraint  im- 
posed by  authority,  by  legitimate  poli- 
tical purposes,  which  suspends,  for  a 
time,  the  performance  of  such  con- 
tracts, and  leaves  the  rights  of  parties 
untouched,  i Boll’s  Com,  517;  8 T. 
R.  259;  5 Johns.  R.  308;  7 Mass.  R. 
325 ; 3 B.  & P.  405 — 434 ; 4 East, 
R.  5 Hi— 566. 

EMBEZZLEMENT,  crim.  law,  is 
the  fraudulently  removing  and  secret- 
ing of  personal  property,  with  which 
the  party  has  been  entrusted,  for  the 
purpose  of  applying  it  to  his  own  use. 

2. — The  act  of  April  30,  1790,  s. 
16, 1 Story,  L.  U.  S.  86,  provides,  that 
if  any  person,  within  any  of  the  places 
under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  or  upon  the 
high  sons,  shall  take  and  carry  away, 
with  an  intent  to  steal  or  purloin,  the 
personal  goods  of  another;  or  if  any 
person  or  persons,  having,  at  any  time 
hereafter,  the  charge  or  custody  of  any 
arms,  ordnance,  munition,  shot,  pow- 
der,  or  habiliments  of  war,  belonging 
to  the  United  States,  or  of  any  victuals 
provided  for  the  victualling  of  any  sol- 
diers, gunners,  marines,  or  pioneers, 
shall,  for  any  lucre  or  gain,  or  witting- 
ly, advisedly,  and  of  purpose  to  hinder 
or  impede  the  service  of  the  United 
States,  embezzle,  purloin,  or  convey 
away,  any  of  the  said  arms,  ordnance, 
munition,  shot  or  powder,  habiliments 
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ot  war,  or  victuals,  that  then,  and  in 
every  of  the  cases  aforesaid,  the  per- 
sons so  offending,  their  counsellors, 
aiders  and  abettors,  (knowing  of,  and 
privy  to  the  offences  aforesaid),  shall, 
on  conviction,  be  fined,  not  exceeding 
the  fourfold  value  of  the  property  so 
stolen,  embezzled  or  purloined;*  the 
one  moiety  to  be  paid  to  the  owner  of 
the  goods,  or  the  United  Slates,  as  the 
case  may  be,  and  the  other  moiety  to 
the  informer  and  prosecutor,  and  be 
publicly  whipped,  not  exceeding  thirty- 
nine  stripes. 

3. — The  act  of  April  20,  1818,  3 
Story,  1715,  directs  that  wines  and 
distilled  spirits  shall,  in  certain  enscs, 
be  deposited  in  the  public  warehouses 
of  the  United  States,  and  then  it  is 
enacted,  s.  5,  that  if  any  wines,  or 
other  spirits,  deposited  under  the  provi- 
sions of  this  act,  shall  be  embezzled, 
or  fraudulently  iiid  or  removed,  from 
any  store  or  place  wherein  they  shall 
have  been  deposited,  they  shall  be  for- 
feited, and  the  person  or  j>ersons  so 
embezzling,  hiding,  or  removing  the 
same,  or  aiding  or  assisting  therein, 
shall  be  liable  to  the  same  pains  and 
penalties  as  if  such  wines  or  spirits 
had  been  fraudulently  unshipped  or 
landed  without  payment  of  duty. 

4.  — By  the  21st  section  of  the  act  to 
reduce  into  one  the  several  acts  esta- 
blishing and  regulating  the  post-office, 
passed  March  3,  1825,  3 Story,  1991, 
the  offence  of  embezzling  letters  is 
punished  with  fine  and  imprisonment. 
Vide  Letter. 

5.  — The  act  more  effectually  to  pro- 
vide  for  the  punishment  of  certain 
crimes  against  the  United  States,  and 
for  other  purposes,  passed  March  3, 
1825,  s.  24,  3 Story,  2000,  enacts, 
that  if  any  of  the  gold  or  silver  coins 
which  shall  be  struck  or  coined  at  the 
mint  of  the  United  States,  shall  be  de- 
based, or  made  worse,  as  to  the  pro- 
portion of  fine  gold  or  fine  silver  therein 
contained,  or  shall  be  of  less  weight  or 
value  than  the  same  ought  to  be,  pur-  ' 
suant  to  the  several  acts  relative  there- 
to, through  the  default  or  witli  the  con- 
nivance of  any  of  the  officers  or  per- 


| 'v]i»  shall  be  employed  at  the  said 

| mint,  for  the  purpose  of  profit  or  gain, 
or  otherwise,  with  a fraudulent  intent ; 
and  if  any  ol  the  said  officers  or  per- 
sons shall  embezzle  any  of  tin?  metals 
which  shall,  at  anv  time,  be  committed 
to  their  charge  for  the  purpose  of  being 
coined ; or  any  of  the  coins  which 
shall  be  struck  or  coined,  at  the  said 
mint ; every  such  officer,  or  person 
who  shall  commit  any,  or  either,  of  the 
said  offences,  shall  be  deemed  guilty  of 
felony,  and  shall  be  sentenced  to  im- 
prisonment and  hard  labour  for  a term 
not  less  than  one  year,  nor  more  than 
ten  years,  and  shall  be  fined  in  a sum 
not  exceeding  ten  thousand  dollars. 

0. — When  an  embezzlement  of  n 
part  of  the  cargo  takes  place  on  hoard 
of  a ship,  either  from  the  fault,  fraud, 
connivance  or  negligence  of  any  of  the 
crew,  they  are  bound  to  contribute  to 
the  reparation  of  the  loss,  in  propor- 
tion to  their  wages.  When  the  embez- 
zlement is  fixed  on  any  individual,  he 
is  solely  responsible ; when  it  is  made 
by  the  crew,  or  some  of  the  crew,  hut 
the  particular  offender  is  unknown,  and 
from  the  circumstances  of  the  case, 
strong  presumptions  of  guilt  apply  to 
the  whole  crew,  all  must  contribute. 
The  presumption  of  innocence  is  always 
in  favour  of  the  crew,  and  the  guilt  of 
the  parties  must  be  established,  Ijeyond 
all  reasonable  doubt,  before  they  can 
Ikj  required  to  contribute.  1 Mason’s 
R.  104;  4 B.  & P.  347;  3 Johns. 
Rep.  17  ; 1 Marsh.  Ins.  241  ; Dane’s 
Ab.  Index,  h.  t. ; Wcsk.  Ins.  194;  3 
Kent,  Com.  151  ; Hardin,  529. 

EMBLEMENTS,  rights.  By  this 
term  is  understood  the  crops  growing 
upon  the  land.  By  crops  is  here  meant 
the  products  of  the  earth  which  grow 
yearly  and  are  raised  by  annual  ex- 
pense and  labour,  or  “ great  manurance 
and  industry,”  such  as  grain  ; but  not 
fruits  which  grow  on  trws  which  are 
not  to  be  planted  yearly,  grass,  and 
the  like,  though  they  nrr*  animal.  Co. 
Litt.  55,  b ; Com  Dig.  Biens,  G. 

2. — It  is  a general  rule  that  when 
the  estate  is  terminated  by  the  act  of 
God  in  any  other  way  than  by  the 
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death  of  the  tenant  for  life  he  is  entitled 
lo  the  emblements,  whether  such  ter- 
mination arise  by  the  act  of  God  or  by 
the  art  of  law ; and  when  he  dies  be- 
fore harvest  time,  his  executors  shall 
have  the  emblements,  as  a return  for 
the  labour  and  expense  of  the  deceased 
in  tilling  the  ground.  9 Johns.  It.  112; 

1 Chit.  I*.  91  ; 8 Vin.  Ab.  304  ; Woodf. 
L.  & T.  237  ; Toll.  Ex.  book  2,  c.  4 ; 
Bar.  Ab.  Executors,  II  3;  Co.  Litt. 
65;  Com.  Dig.  Biens,  G ; Dane’s  Ab. 
Index,  h.  t. ; 1 Pcnna.  R.  471  ; 3 Pcnna. 
490;  Ang.  Wat.  Co.  1. 

EMBRACEOR,  criminal  late,  he 
who,  when  a matter  is  on  trial  between 
party  and  jmrty,  comes  to  the  bar  with 
one  of  the  parties,  and  being  bribed 
thereto,  endeavours  to  corrupt  the 
judge.  Co.  Litt.  309. 

EMBRACERY,  crim.  law , is  an 
attempt  to  corrupt  or  influence  a jury,  | 
or  any  way  incline  them  to  be  more 
favourable  to  the  one  side  than  to  the 
other,  by  money,  promises,  threats,  or 
persuasions ; whether  the  juror  on 
whom  such  attempt  is  made  give  any 
verdict  or  not,  or  whether  the  verdict 
be  true  or  false.  Hawk.  259;  Bac. 
Ab.  Juries,  M 3;  Co.  Litt.  157,  b, 
3G9,  a ; Hob.  294  ; I )y,  84,  a,  pi.  19; 
Noy,  102;  1 Str.  043;  11  Mod.  Ill, 
118  ; Com.  601  ; 5 Cowen,  503. 

EMENDALS,  Eng*  late.  This  an- 
cient word  is  said  to  be  used  in  the 
the  accounts  of  the  Inner  Temple, 
where  so  much  in  emcndals  at  the  toot 
of  an  account  signifies  so  much  in 
bank,  in  stock,  for  the  supply  of  emer- 
gencies. Cunn.  Law  Diet. 

EMIGRANT,  one  who  quits  his 
country  for  any  lawful  reason,  with  a 
design  to  settle  elsewhere,  and  who 
takes  his  family  and  property  with 
him.  Vntl.  b.  1,  c.  19,  §224. 

EMIGRATION,  the  act  of  remov- 
ing from  one  place  to  another.  It  is 
sometimes  used  in  the  same  sense  as 
expatriation,  (q.  v.)  but  there  is  some 
difference  in  the  signification.  Ex- 
patriation is  the  act  of  abandoning 
one’s  country,  while  emigration  is, 
perhaps  not  strictly,  applied  to  the  act  j 
of  removing  from  one  part  of  the  | 


country  to  another.  Vide  2 Kent, 
Com.  36. 

EMINENCE.  A title  of  honour 
given  to  cardinals. 

EMINENT  DOMAIN,  is  the  right 
which  the  people  or  government  retain 
over  tilt;  estates  of  individuals,  to  re- 
| sumo  the  same  for  public  use. 

2. — It  belongs  to  the  legislature  to 
decide  what  improvements  are  of  suffi- 
cient importance  to  justify  the  exercise 
of  the  right  of  eminent  domain.  Sec  2 
Hill.  Ab.  568;  1 U.  S.  Dig.  560;  1 
Am.  Eq.  Dig.  312;  3 Toull.  n.  30,  p. 
23 ; Ersk.  Inst.  B.  2,  tit.  1,  s.  2 ; Gro- 
tius,  h,  t. 

EMISSARY.  One  who  is  sent  from 
one  power  or  government  into  another 
nation  for  the  purpose  of  spreading 
false  rumours  and  to  cause  alarm.  He 
differs  from  a spy,  (q.  v.) 

EMISSION,  med  jur.  The  act  by 
which  any  matter  whatever  is  thrown 
from  the  body ; thus  it  is  usual  to  say, 
emission  of  urine,  emission  of  semen, 
Arc. 

2. — In  cases  of  rape  when  the  fact  of 
penetration  is  proved,  it  may  be  left  to 
| the  jury  w hether  emission  did  or  did 
not  take  place.  Proof  of  emission 
would  perhaps  be  held  to  be  evidence 
of  penetration.  Addis.  R.  143;  2 So. 

| Car.  Const.  R.  351  ; 2 Chitty,  Crim. 
Law,  810;  1 Beck’s  Med.  Jur.  140; 
1 Russ.  C.  & M.  560 ; 1 East,  P.  C. 

| 437. 

TO  EMIT.  To  put  out ; to  send 
| forth. 

2. — The  tenth  section  of  the  first 
I article  of  the  constitution,  contains  va- 
rious prohibitions,  among  which  is  the 
following  : No  state  shall  emit  bills  of 
credit.  To  emit  bills  of  credit  is  to  is- 
sue paper  intended  to  circulate  through 
the  community  for  its  ordinary  pur- 
poses, as  money,  which  paper  is  rc- 
; deemable  at  a future  day.  4 Pet.  R. 

410,  432;  Story  on  Const.  § 1358. 

' Vide  Bills  of  crcdil. 

EMMENAGOGUES,  med.  jur.,  the 
I name  of  a class  of  medicines  which  are 
believed  to  have  the  power  of  favour- 
ing the  discharge  of  the  menses.  These 
are  black  hellebore , saving , (vide  June - 
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per  ins  Sabina,)  madder , mercury, poly- 
ga/a , senega , and  pennyroyal.  They 
are  sometimes  used  for  the  criminal 
purpose  of  producing  abortion,  (q.  v.) 
They  always  endanger  the  life  of  the 
woman.  1 Beck’s  Medical  Jur.  316 ; 
Dungl.  Med.  Diet.  h.  t. ; Parr’s  Med. 
Diet.  h.  t. ; 0 Paris  and  Fonbl.  Med. 
Jur.  88. 

EMOLUMENT,  is  the  lawful  gain 
or  profit  which  arises  from  an  office. 

EMPALEMENT.  A punishment 
in  which  a sharp  pole  was  forced  up 
the  fundament.  Encyc.  Lond.  h.  t. 

TO  EMPANEL, practice,  is  to  make 
a list  or  roll,  by  the  sheriff  or  other 
authorised  officer,  of  the  names  of  ju- 
rors who  are  summoned  to  appear  for 
the  performance  of  such  service  as  ju- 
rors are  required  to  perform. 

EMPEROR,  an  officer.  This  word 
is  synonymous  with  the  Latin  impera - 
tor,  they  are  both  derived  from  the  verb 
imperarc.  Literally  it  signifies,  he 
who  commands. 

2.  — Under  the  Roman  republic,  the 
title  emperor  was  the  generic  name 
given  to  the  commanders-in-chief  in 
the  armies.  But  even  then  the  appli- 
tion  of’  the  word  was  restrained  to  the 
successful  commander  who  was  de- 
clared emperor  by  the  acclamations  of 
the  army,  and  was  afterwards  honour- 
ed with  the  title  by  a decree  of  the 
senate. 

3.  — It  is  now  used  to  designate 
some  sovereign  prince  who  bears  this 
title.  Ayl.  Pond.  tit.  23. 

EMPHYTEOSIS,  civil  law.  The 
name  of  a contract  by  which  the  owner 
of  an  uncultivated  piece  of  land  granted 
it  to  another  either  in  perpetuity,  or 
for  a long  time,  on  condition  that  he 
should  improve  it,  by  building,  plant- 
ing or  cultivating  it,  and  to  pay  for  it 
an  annual  rent ; with  a right  to  the 
grantee  to  alienate  it,  or  transmit  it  by 
descent  to  his  heirs,  and  under  a con- 
dition that  the  grantor  shall  never  re- 
enter as  long  as  the  rent  is  paid  to  him 
by  the  grantor  or  his  assigns.  Inst.  3, 
25,  3;  18  Toull.  n.  144. 

2. — This  has  a striking  resem- 
blance to  a ground-rent,  (q.  v.)  See  1 


Nouveau  Dcnisart,  mot  Emphyteosc,* 
Mori.  Repcr.  mot  Emphytdose ;' Faber, 
De  jure  emphyt.  Dcfinit.  30  ; Code,  4, 
00,  1. 

EMPIRE.  This  word  signifies,  first, 

, authority  or  command ; it  is  the  power 
| to  command  or  govern  those  actions  of 
men  which  would  otherwise  be  free ; 
secondly,  the  country  under  the  gov- 
ernment of  an  emperor ; but  sometimes 
it  is  used  to  designate  a country  sub- 
I jeet  to  kingly  power,  as  the  British  cm- 
| pire.  Wolff,  Inst.  § 833. 

EMPLOYEE.  One  who  is  author- 
! ized  to  act  for  another;  a mandatory, 
j EMPLOYMENT.  An  employment 
: is  an  office,  as  the  Secretary  of  the 
Treasury  has  a laborious  and  respon- 
siblc  employment ; an  agency,  as,  the 
employment  of  an  auctioneer  ; it  signi- 
I fies  also  the  act  by  which  one  is  en- 
gaged to  do  something.  2 Mart.  N.  S. 
072 ; 2 Harr.  Cond.  Lo.  R.  778. 

2. — The  employment  of  a printer  to 
publish  the  laws  of  the  United  States, 
is  not  an  office.  17  S.  & R.  219,  223. 
Sec  Appointment, 

EMPLOYER,  in  contracts , is  he 
who  hires  another  to  perforin  labour  or 
services  for  him. 

2.  — The  employer  is  bound  to  fulfil 
certain  obligations  and  is  entitled  to 
certain  rights. — 1.  His  obligations  are, 

1,  to  deal  with  perfect  good  faith  in 
making  the  contract,  and  not  conceal 
defects  nor  impose  on  the  other  party ; 

2,  to  conform  to  all  the  special  stipula- 
tions contained  in  the  contract ; 3,  to 
pay  the  price  or  compensation  agreed 
U|»on,  on  the  performance  of  the  thing 
to  be  done,  or  at  the  time  appointed  for 
payment ; 4,  to  procure  or  pay  for  all 
proper  and  new  accessorial  materials; 
5,  to  receive  the  thing  on  which  the 
work  has  lieen  done,  when  finished. 

3.  — 2.  Ilis  rights  are  to  have,  1,  the 
work  done  according  to  the  provisions 
of  the  contract,  in  a workmanlike 
manner,  within  the  time  agreed  upon, 
or  if  no  time  has  been  fixed,  within  a 
reasonable  time;  that  the  workman 
shall  exercise  a proper  degree  of  care 
and  diligence;  and  that  the  materials 
the  employer  has  furnished  shall  be 


510 


EMP 


ENE 


used  for  his  benefit.  Poth.  Lounge,  n. 
405  to  435  ; Story,  Uniltn.  & 425  to 
4*28. 

EMPTION.  The  net  of  buying. 

EN  DEM  EURE.  In  default.  This 
term  is  used  in  Louisiana.  3 N.  S. 
574.  See  Mora,  in. 

TO  ENACT.  To  establish  by  law; 
to  perform  or  cll’cct ; to  decree.  The  , 
usual  formula  in  making  laws  is,  Be 
it  enacted. 

ENCIENTE,  mcd.  jur.,  a French 
word  which  signifies  pregnant. 

2.  — When  a woman  is  pregnant,  and 
is  convicted  of  a capital  crime,  she  can- 
not be  punished  till  after  her  delivery. 

3.  — In  the  English  law  where  a 
widow  is  suspected  to  feign  herself 
with  child,  in  order  to  produce  a sup- 
positious heir  to  the  estate,  the  pre- 
sumptive heir  may  have  a writ  de  ven- 
tre inspicicndo,  to  examine  whether  she 
be  with  child  or  not.  Cro.  Eli/..  566 ; 

4 Pro.  C.  C.  90.  As  to  the  signs  of 
pregnancy,  see  1 Beck’s  Med.  Jur.  157. 
See,  generally,  4 HI.  Com.  394;  2 P. 
Wins.  591  ; 1 Cox,  C.  C.  297  ; and 
Pregnancy ; Privcmcnt  encientc . 

ENCLOSURE,  is  an  artificial  fence 
put  around  one’s  estate.  Vide  Ch/sc. 

ENCROACHMENT,  an  unlawful 
gaining  upon  the  right  or  possession 
of  another ; as  when  a man  sets  his 
fence  beyond  his  line,  in  this  case  the 
proper  remedy  for  the  party  injured  is 
an  action  of  ejectment,  or  an  action  of 
trespass. 

ENCUMBRANCE,  is  an  embarrass- 
ment of  an  estate  or  property,  so  that 
it  cannot  be  disposed  of  without  being 
subject  to  it.  A mortgage,  a lion  for 
taxes,  arc  examples  of  encumbrances. 

2.  — These  do  not  nflect  the  jiosses- 
sion  of  the  grantee,  and  may  be  re- 
moved or  extinguished  by  a definite 
pecuniary  value.  Sec  2 Grecnl.  R. 
22  ; 5 Greenl.  R.  94. 

3.  — There  are  encumbrances  of 
another  kind  which  cannot  l>e  so  re- 
moved ; such  as  easements ; for  ex- 
ample, a highway,  or  a pre-existing 
right  to  take  water  from  the  land.  5 
Conn.  R.  497;  10  Conn.  R.  422;  15 
John.  R.  483 ; and  see  8 Pick.  R.  349; 


2 Wheat.  R.  45.  See  15  Verm.  R. 
083;  l Mete.  480;  9 Mete.  462;  1 
App.  R.  313;  4 Ala.  21;  4 Humph. 
99;  18  Pick.  403;  1 Ala.  045;  22 
Pick.  447  ; 1 1 Gill  & John.  472. 

ENDEAVOUR,  crim.  hue,  is  an 
attempt,  (<|.  v.)  Vide  Revolt. 

ENDORSEMENT.  Vide  Ruhr  se- 
men t. 

EN  1 )OW  M ENT.  The  bestowing 

or  assuring  of  a dower  to  a woman. 
It  is  sometimes  used  metaphorically 
for  the  setting  a provision  for  a chari- 
table institution,  as  the  endowment  of 
a hospital. 

ENEMY,  international  law.  By 
this  term  is  understood  the  whole  l>ody 
of  a nation  at  war  with  another, 
hence  we  say  the  enemy.  It  also  sig- 
nifies a citizen  or  subject  of  such  a 
nation,  as  when  we  say  an  alien  enemy. 
In  a still  more  extended  sense,  the 
word  enemy  includes  any  of  the  sub- 
jects or  citizens  of  a state  in  amity 
with  the  United  States,  who  have  com- 
mcnccd,  or  have  made  prejm  rations 
for  commencing  hostilities  against  the 
United  States;  and  also  the  citizens  or 
subjects  of  a state  in  amity  with  the 
United  States,  who  are  in  the  service 
of  a state  at  war  with  them.  Salk. 
635 ; Bar.  Ab.  Treason,  G. 

2.  — An  enemy  cannot,  as  a general 
rule,  enter  into  any  contract  which 
can  be  enforced  in  the  courts  of  law ; 
but  the  rule  is  not  without  exceptions ; 
ns  for  example,  when  a state  permits 
expressly  its  own  citizens  to  trade  with 
the  enemy;  and  jierhaps  a contract  for 
necessaries,  or  for  money  to  enable 
the  individual  to  get  home,  might  be 
enforced.  7 Pet.  R.  58G. 

3.  — An  alien  enemy  cannot  in  gene- 
ral, sue  during  the  war,  a citizen  of 
the  United  States,  either  in  the  courts 
of  the  United  States,  or  those  of  the 
several  states.  1 Kent,  Com.  68;  15 
John.  R.  57  ; S.  C.  16  John.  R.  438. 
Vide  Marsh.  Ins.  c.  2,  s.  1 ; Park.  Ins. 
Index,  h.  t. ; VVesk.  Ins.  197;  Phil. 
Ins.  Index,  h.  t. ; Chit.  Comm.  Law, 
Index,  h.  t. ; Chit.  Law  of  Nations, 
Index,  h.  t. 

4.  — By  the  term  enemy  is  also  un- 
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derstood,  n person  who  is  desirous  of 
doing  injury  to  another.  The  Latins 
had  two  terms  to  signify  these  two 
classes  of  persons;  the  first,  or  the 
public  enemy,  they  called  hostis , and 
the  latter,  or  the  private  enemy  ini- 
tnicus.  A distinction  should  bo  care- 
fully observed  between  these  two 
classes.  The  public  enemy  makes  pre- 
tensions against  us,  or  rejects  ours,  and 
sustains  his  rights  by  force,  in  some 
cases  without  animosity  or  hatred; 
while  the  private  enemy  is  always  ac- 
tuated by  malice,  and  desirous  of  com- 
mitting an  injury. 

TO  ENFEOFF.  To  make  a gill 
of  any  corporeal  hereditaments  to 
another.  Vide  Feoff  ment. 

TO  ENFRANCHISE,  to  make  free; 
to  incorporate  a man  in  a society  or 
body  politic.  Cunn.  L.  D.  h.  t.  Vide 
Disfranchise. 

ENGAGEMENT.  This  word  is 
frequently  used  in  the  French  law  to 
signify  not  only  a contract,  but  the 
obligations  arising  from  a quasi  con- 
tract. The  terms  obligations  (q.  v.) 
and  engagements,  arc  said  to  lx?  sy- 
nonymous, 17  Toull.  n.  J ; but  the 
Code  seems  sjxicially  to  apply  the 
term  engagement  to  those  obligations 
which  the  law  im|>oscs  on  a man  with- 
out the  intervention  of  any  contract, 
cither  on  the  part  of  the  obligor  or  the 
obligee.  Art.  1370. 

ENGLESHIRE,  A law  was  made 
by  Cnnufus  for  the  preservation  of  his 
Danes,  who  were  hated  by  the  English, 
that  when  a man  was  killed,  the  hun- 
dred or  town  should  be  liable  to  be 
amerced  unless  it  could  be  proved  that 
the  person  killed  was  an  Englishman. 
This  proof  was  called  Engles! lire.  It 
Consisted  generally  of  the  testimony  of 
two  males  on  the  part  of  the  father  of 
him  that  had  been  killed,  and  two  fe- 
males on  the  part  of  his  mother.  Hal. 
Hist.  I*.  C.  147.  See  l'rancigena. 

TO  ENGROSS,  practice , convey- 
ancing. to  copy  the  rude  draught  of 
un  instrument  in  a fair  and  large 
hand. 

ENGROSSER.  One  who  purchases 
large  quantities  of  any  commodities  in  1 


order  to  have  the  command  of  the 
market,  and  to  sell  them  again  at  high 
prices. 

TO  ENLARGE,  is  to  extend;  ns,  to 
enlarge  n rule  to  plead,  is  to  extend  the 
1 time  during  which  a defendant  may 
1 plead.  To  enlarge  means  ulso  to 
set  at  liberty ; ns,  the  prisoner  was 
enlarged  on  giving  bail. 

ENL A RG 1 N G,  extending  or  making 
j more  comprehensive;  ns  an  enlarging 
statute,  which  is  one  extending  the 
I common  law. 

ENIT1A  PARS.  The  pnrt  of  the 
eldest.  Co.  Lilt.  ICO;  Bac.  Ah.  Co- 
parceners, (C). 

2. — When  partition  is  voluntarily 
mnde  among  coparceners  in  England, 
the  eldest  lias  the  first  choice,  or 
primer  election , (q.  v.)  and  the  pnrt 
which  she  takes  is  called  the  enitia 
pars.  This  right  is  purely  personal, 
and  descends  ; it  is  also  said  that  even 
her  assignee  shall  enjoy  it;  hut  this 
has  also  been  doubted.  The  word 
enitia  is  said  to  be  derived  from  the 
old  French,  cisnc.  the  eldest,  line. 
Ah.  Coparceners,  Of  Keiiw,  1,  a,  40 
n;  2 And.  21  : Cro.  Eliz.  18. 

ENJO\  MENT,  is  the  right  which  a 
man  possesses  of  receiving  all  the 
product  of  a thing  for  his  necessity, 
his  use,  or  his  pleasure. 

ENLISTMENT.  The  act  of  making 
a contract  to  serve  the  government  in 
a subordinate  capacity,  either  in  the 
army  or  navy.  The  contract  so  made, 
is  also  called  an  enlistment.  See  ns  to 
the  power  of  infants  to  enlist,  4 Binn. 
487  ; 5 Binn.  423  ; 0 Binn.  255  ; 1 S. 
& R.  87  ; 11  S.  & R.  93. 

TO  ENROLL,  to  register;  to  enter 
on  the  rolls  of  chancery,  or  other 
courts  ; to  make  a record. 

ENROLLMENT,  Eng.  law , is  the 
registering  or  entering  in  the  rolls  of 
chancery,  king’s  bench,  common  pleas, 
or  exchequer,  or  by  the  clerk  of  the 
peace  in  the  records  of  the  quarter 
sessions,  of  any  lawful  act ; as  a re- 
cognizance, a deed  of  bargain  and  sale, 
and  the  like.  Jacob,  L.  D. 

ENTIRE.  That  which  is  not  divi- 
ded; that  which  is  whole. 
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2. — When  n contract  is  entire,  it 
must  in  general,  bo  fully  performed 
before  the  party  can  claim  the  com- 
pensation which  was  to  have  been  paid 
to  him  ; for  example,  when  n man  hires 
to  serve  another  one  year,  he  will  not 
be;  entitled  to  leave  him  at  any  time 
before  the  end  of  the  year,  and  claim 
compensation  for  the  time,  unless  it  be 
done  by  the  consent  or  default  of  the 
party  hiring.  0 Verm.  R.  36 ; 2 
Pick.  R.  267;  4 Pick.  R.  103;  10 
Pick.  R.  209;  l McCord’s  R.  26,  210; 
4 Grcenl.  R.  454;  2 Penua.  R.  454; 
15  John.  R.  224;  4 Pick.  R.  114;  0 
Pick.  R.  298;  10  John.  R.  337;  4 
McCord,  249 ; 0 Harr.  & John.  38. 
See  Divisible . 

ENTREPOT.  A warehouse,  a ma- 
gazine where  goods  are  deposited  and 
which  art*  again  to  be  removed. 

ENTRY,  estates,  rights , is  the  taking 
possession  of  lands  by  the  legal 
owner. 

2.  — When  another  person  has  taken 
possession  of  lands  or  tenements,  and 
the  owner  does  jieaccably  make  an 
entry  thereon,  und  declares  that  he 
thereby  takes  possession  of  the  same, 
he  shall  by  this  notorious  act  of 
ownership,  which  is  equal  to  a feodal 
investure,  lie  restored  to  his  original 
right.  3 Bl.  Com.  174. 

3.  — A right  of  entry  was  not  assign- 
able at  common  law,  and  statutes  were 
not  made  to  punish  such  ns  bought 
such  titles.  Co.  Litt.  214  a.  V.  Buy- 
ing of  titles , ns  to  the  law  on  this  sub- 
ject in  the  United  States,  and  4 Kent, 
Com.  439;  2 Hill.  Ab.  c.  33,  § 42  to 
52 ; also  article  Re-entry ; Bac.  Ab. 
Descent,  G;  8 Vin.  Ab.  441. 

4.  — In  another  sense,  entry  signifies 
the  going  upon  another  man’s  lands  or 
his  tenements.  An  entry  in  this  sense 
may  be  justifiably  made  on  another’s 
land  or  house,  first,  when  the  law  con- 
fers an  authority  ; and  secondly,  when 
the  party  has  authority  in  fact. 

5.  — First,  1.  An  officer  may  enter 
the  close  of  one  against  whose  person 
or  property  he  is  charged  with  the  ex- 
ecution of  a writ ; in  a civil  case,  the 
officer  cannot  open  (even  by  unlatch- 


ing) the  outer  inlet  to  a house,  as  a 
door  or  window  opening  into  the  street, 
18  Edw.  4,  Easter,  19,  pi.  4;  Moore, 
pi.  917,  p.  608 ; Cooke’s  case,  Wm. 
Jones,  429 ; although  it  has  been 
closed  for  the  pur|)ose  of  excluding 
him.  Cowp.  1.  But  in  a criminal 
case  u constable  may  break  open  an 
outer  door  to  arrest  one  within  sus- 
pected of  felony.  13  Edw.  4,  Easter, 
4,  p.  9.  If  the  outer  door  or  window 
be  open  he  may  enter  through  it  to 
execute  a civil  writ,  Palm.  52  ; 5 Rep. 
91 ; and,  having  entered,  he  may,  in 
every  case,  if  necessary,  break  open 
an  inner  d<x>r.  1 Brownl.  50. 

6.  — 2.  The  lord  may  enter  to  dis- 
train, and  go  into  the  house  for  that 
purpose,  the  outer  door  being  open.  5 
Rep.  91. 

7.  — 3.  The  proprietors  of  goods  or 
chattels  may  enter  the  land  of  another 
upon  which  they  are  placed,  and  re- 
move them,  provided  they  are  there 
without  his  default ; as  where  his  tree 
has  blown  down  into  tho  adjoining 
close  by  the  wind,  or  his  fruit  has 
fallen  from  a branch  which  overhung 
it.  ? 20  Vin.  Abr.  418. 

8.  — 4.  If  one  man  is  bound  to  re- 
pair a bridge,  ho  has  a right  of  entry 
given  him  by  law  for  that  purpose. 
Moore,  889. 

9.  — 5.  A creditor  has  a right  to 
enter  the  close  of  his  debtor,  to  demand 
the  duty  owing,  though  it  is  not  to  be 
rendered  there.  Cro.  Eliz.  876. 

10.  — 6.  If  trees  are  excepted  out  of 
a demise,  the  lessor  has  the  right  of 
entering,  to  prune  or  fell  them.  Cro. 
Eliz.  17  ; 1 1 Rep.  53. 

11.  — 7.  Every  traveller  has,  by 
law,  the  privilege  of  entering  a com- 
mon inn,  at  all  seasonable  times,  pro- 
vided the  host  has  sufficient  accommo- 
dation, which,  if  he  has  not,  it  is  for 
him  to  declare. 

12.  — 8.  Every  man  may  throw 
down  a public  nuisance,  and  a private 
one  may  be  thrown  down  by  the  party 
grieved,  and  this  before  any  prejudice 
happens,  but  only  from  the  probability 
that  it  may  happen.  5 Rep.  102  ; and 
see  1 Brownl.  212;  12  Mod.  510; 
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Win.  Jones,  221;  1 Sir.  683.  To 
this  end,  the  abator  has  authority  to 
enter  the  close  in  which  it  stands.  See 
Nuisance. 

13. — 0.  An  entry  may  be  made  on 
the  land  of  another,  to  exercise  therein 
an  incorporeal  right  or  hereditament  to 
which  he  is  entitled.  Hamm.  N.  P. 
172. 

Entry,  commercial  laic , the  act  of 
setting  down  the  particulars  of  a sale, 
or  other  transaction,  in  a merchant  or 
tradesman’s  account-hooks ; such  en- 
tries are,  in  general,  prima  facie  evi- 
dence of  the  sale  and  delivery,  and  of 
work  done ; but  unless  the  entry  be  an 
original  one,  it  is  not  evidence.  Vide 
Original  entry. 

Entry  ad  commknfm  leg  km,  Eng. 
laic.  The  name  of  a writ  which  lies 
in  favour  of  the  reversioner,  when  the 
tenant  for  term  of  life,  tenant  for  term 
of  another’s  life,  tenant  by  the  courtc- 
, or  tenant  in  dower,  aliens  and  dies. 

V 

Entry  op  ooods,  commer.  law.  An 
entry  of  goods  at  the  custom-house;  is 
the  submitting  to  the  officers  appointed 
by  law,  who  have  the  collection  of  the 
customs,  goods  imported  into  the  Uni- 
ted States,  together  with  a statement  or 
description  of  such  goods,  and  the  ori- 
ginal invoices  of  the  same. 

The  act  of  March  2,  1700,  s.  36,  1 
Story,  L.  U.  S.  606,  and  the  act  of 
March  1,  1823,  3 Story,  L.  U.  S. 
1881,  regulate  the  manner  of  making 
entries  of  goods. 

Entry,  writ  op.  The  name  of  a 
writ  issued  for  the  purpose  of  obtaining 
possession  of  land  from  one  who  has 
entered  unlawfully,  and  continues  in 
possession.  This  is  n mere  possessory 
action,  and  does  not  decide  the  right  of 
property. 

2. — Formerly,  there  were  degrees 
within  which  writs  of  entry  were 
brought.  When  brought  against  the 
party  himself  who  did  the  wrong,  then 
they  only  charge  the  tenant  himself 
with  the  injury.  When  brought  against 
his  alienee,  or  in  the  first  degree,  and 
he  is  charged  in  the  per,  because  the 
form  of  the  writ  is  this,  that  the  tenant 
Vol.  i. — 65 


| had  not  the  entry  but  by  the  wrong- 
doer. A second  alienation,  or  descent, 
makes  another  degree,  called  the  jtcr 
and  cui,  because,  then,  the  form  of  the 
writ  is,  that  the  tenant  has  not  the  en- 
try but  by  or  under  a prior  alienee,  to 
whom  the  intruder  demised  it.  Booth, 
181 ; 3 HI.  Com.  181.  When  there 
were  more  than  two  alienations,  no 
writ  of  entry  could  Ik;  maintained  at 
common  law.  To  remedy  this  defect, 
the  statute  of  Marlebridge,  52  II.  3,  c. 
30,  gave  a new  remedy,  and  a new 
writ  was  given  in  cases  where  there 
were  more  than  two  alienations,  or  de- 
scents, and  this  writ  is  called  in  the 
post.  It  only  alleges  the  injury  of  tho 
wrong-doer,  without  deducing  all  the 
intermediate  titles  between  him  and  the 
tenant,  stating  that  the  tenant  had  not 
entry  unless  after  the  ouster  of  tho 
original  dispossessor.  3 Bl.  Com.  182. 
Vide  Writ  of  Entry. 

TO  ENURE.  To  be  available,  or 
for  the  benefit  of  a person.  A release 
to  the  tenant  for  life,  enures  to  him  in 
reversion ; that  is,  it  has  the  same 
effect  for  him  as  for  the  tenant  for  life. 
A discharge  of  the  principal  enures  to 
the  benefit  of  the  surety. 

ENVOY,  international  law.  In 
diplomatic  language,  an  envoy  is  a 
minister  of  the  second  rank,  on  whom 
his  government  has  conferred  a degree 
of  dignity  and  respectability,  which, 
without  being  on  a level  with  an  am- 
bassador, immediately  follows,  and, 
among  ministers,  yields  the  pre-emi- 
nence to  him  alone. 

2. — Envoys  are  cither  ordinary  or 
extraordinary;  by  custom,  the  latter  is 
held  in  greater  consideration.  Vattel, 
liv.  4,  c.  6.  § 72. 

EPILEPSY,  nuyl.  jur .,  is  a disease 
of  the  brain,  which  occurs  in  parox- 
isms, with  uncertain  intervals  between 
them. 

2. — These  paroxisms  are  character- 
ised by  the  loss  of  sensation,  and  con- 
vulsive motions  of  the  muscles.  When 
long-continued  and  violent,  this  disease 
is  very  apt  to  end  in  dementia,  (<j.  v.) 
It  gradually  destroys  the  memory,  and 
impairs  the  intellect,  and  is  one  of  the 
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cause's  of  an  unsound  mind.  8 Vos. 
87.  Vide  Dig.  50,  16,  123;  Id.  21, 
1,  4,  5. 

EPISCOPACY,  eccl.  law.  A form 
of  government  by  diocesan  bishops; 
the  office  or  condition  of  a bishop. 

EPISTLES,  civil  law.  The  name 
given  to  a species  of  rescript.  Epistles 
were  the  answers  given  by  the  prince, 
when  magistrates  submitted  to  him  a 
question  of  law.  Vide  Rescripts. 

EQUALITY.  Possessing  the  same 
rights,  and  being  liable  to  the  same  du- 
ties. 

2.  — Persons  arc  all  equal  before  the 
law,  whatever  adventitious  advantages 
some  may  possess  over  others.  All 
persons  are  protected  by  the  law,  and 
obedience  to  it  is  required  from  all. 

3.  — Judges  in  court,  while  exercis- 
ing their  functions,  are  all  upon  an 
equality,  it  being  a rule  that  inter  pa- 
res  non  cst  potestas  ; a judge  cannot, 
therefore,  punish  another  judge  of  the 
same  court  for  using  any  expression  in 
court,  although  the  words  used  might 
have  been  a contempt  in  any  other  per- 
son, Bac.  Ah.,  Of  the  court  of  sessions, 
of  justices  of  the  peace. 

4.  — In  contracts,  the  law  presumes 
the  parties  act  upon  a perfect  equality  ; 
when,  therefore,  one  party  uses  any 
fraud  or  deceit  to  destroy  this  equality, 
the  party  grieved  may  avoid  the  con- 
tract. In  ease  of  a grant  to  two  or 
more  persons  jointly,  without  designat- 
ing what  each  takes,  they  are  pre- 
sumed to  take  in  equal  projjortions.  4 
Day,  395. 

5.  — It  is  a maxim  that,  when  the 
equity  of  the  parties  is  equal,  the  law- 
must  prevail.  3 Call,  R.  259;  and 
that,  as  between  different  creditors, 
equality  is  equity.  1 Page,  R.  181. 
See  Karnes  on  Eq.  75.  Vide  Deceit; 

Rrautl. 

EQUINOX,  the  name  given  to  two 
periods  of  the  year  when  the  days  and 
nights  arc  equal ; that  is,  when  the 
space  of  time  between  the  rising  and 
setting  of  the  sun  is  one  half  of  a natu- 
ral day.  Dig.  43,  13,  1,  8.  Vide 

Day.  ..... 

EQUITABLE,  that  which  is  in  con- 


formity to  the  natural  law.  WoUT, 
Inst.  § 83. 

Equitable  estate,  is  the  right  of  a 
person  who  has  not  the  legal  title  or 
estate  in  land  or  property,  but  who  is 
the  owner  in  equity,  the  legal  title 
Is'ing  held  by  another  for  his  benefit. 
Vide  Cestui  que  trust ; Cestui  que  use. 

Equitable  mortgage,  Engl,  law , 
is  the  deposit  of  title-deeds,  by  tho 
owner  of  an  estate,  with  a |>orson  from 
whom  he  has  borrowed  money,  with 
an  accompanying  agreement  to  exe- 
cute a regular  mortgage,  or  by  the 
mere  deposit,  without  even  any  verbal 
agreement  res|x*cting  a regular  secu- 
rity. 2 Pow.  on  Mort.  49  to  01  ; 1 
Mad.  Ch.  Pr.  537;  4 Madd.  K.249; 
1 Bro.  C.  C.  269;  12  Vcs.  197;  3 
Youngc  & J.  150;  1 Russ.  R.  141. 

2. — In  Pennsylvania,  there  is  no 
such  a thing  as  an  equitable  mortgage. 
3 P.  S.  R.  233 ; 3 Penna.  R.  239  ;-17 
S.  & R.  70 ; 1 Penna.  R.  447. 

PiQUITY.  In  the  early  history  of 
the  law,  the  sense  affixed  to  this  word 
was  exceedingly  vague  and  uncertain. 
This  was  owing,  in  part,  to  the  fact, 
that  the  chancellors  of  those  days  were 
either  statesmen  or  ecclesiastics,  per- 
haps not  very  scrupulous  in  the  exer- 
cise of  power.  It  was  then  asserted 
that  equity  was  bounded  by  no  certnin 
limits  or  rules,  and  that  it  was  alone 
controlled  by  conscience  and  natural 
justice.  3 Bl.  Com.  433,  440,  441. 

2. — In  a moral  sense,  that  is  called 
equity  which  is  founded  in  natural  jus- 
tice, in  honesty,  and  in  right,  ex.  aquo 
et  bo?io.  In  an  enlarged  legal  view, 
“equity,  in  its  true  and  genuine  mean- 
ing, is  the  soul  and  spirit  of  the  law ; 
positive  law-  is  construed,  and  rational 
law  is  made  by  it.  In  this,  equity  is 
made  synonymous  with  justice;  in 
that,  to  the  true  and  sound  interpreta- 
tion of  the  rule.”  3 Bl.  Com.  429. 
This  equity  is  said  to  be  a supplement 
to  the  laws;  and  nothing  is,  perhaps, 
more  correct  and  just,  hut  it  must  be 
directed  by  science,  without  w hich  the 
magistrate  must  tremble  to  sit  in  the 
temple  of  justice,  and  without  which 
his  mind  will  wander  in  pursuit  of  a 
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phantom  of  equity  purely  imaginary. 
The  Roman  law  will  furnish  him  with 
the  surest  guides,  and  the  safest  rules; 
here  will  be  found  fully  develo|»ed  the 
first  principles  and  the  most  conse- 
quences of  natural  right.  4t  From  the 
moment  when  principles  of  decision 
came  to  bo  acted  upon  in  chancery,” 
says  Mr.  Justice  Story,  “ the  Roman 
law  furnished  abundant  materials  to 
erect  a superstructure,  at  once  solid, 
convenient  and  lolly,  adapted  to  human 
wants,  and  enriched  by  the  aid  of  hu- 
man wisdom,  experience  and  learning.” 
Com.  on  Eq.  Jur.  § 23. 

3. — But  equity  has  a more  restrained 
and  qualified  meaning.  The  remedies 
for  the  redress  of  wrongs,  and  for  the 
enforcement  of  rights,  are  distinguished 
into  two  classes  ; first,  those  which  are 
administered  in  courts  of  common  law; 
and,  secondly,  those  which  nre  admin- 
istered in  courts  of  equity.  Rights 
which  are  recognised  and  protected, 
and  wrongs  which  are  redressed  by 
the  former  courts,  are  called  legal 
rights  and  legal  injuries.  Rights  which 
are  recognised  and  protected,  and 
wrongs  which  nre  redressed  by  the 
latter  courts  only,  are  called  equitable 
rights  and  equitable  injuries.  The 
former  are  said  to  be  rights  and  wrongs 
at  common  law,  and  the  remedies, 
therefore,  are  remedies  at  common 
law ; the  latter  are  said  to  be  rights 
and  wrongs  in  equity,  and  the  reme- 
dies, therefore,  are  remedies  in  equity. 
Equity  jurisprudence  may,  therefore, 
properly  be  said  to  be  that  portion  of 
remedial  justice  which  is  exclusively 
administered  by  a court  of  equity,  as 
contradistinguished  from  that  remedial 
justice,  which  is  exclusively  adminis- 
tered by  a court  of  law.  Story,  Eq. 
§ 25.  Vide  Chancery , and  the  authori- 
ties there  cited;  and  3 Chit.  Bl.  Com. 
425  n.  1 ; Dane’s  Ab.  h.  t. ; Ayl.  Pand. 
37  ; Fonbl.  Eq.  b.  1,  c.  1 ; Wooddes. 
Lect.  114. 

Equity,  court  of.  A court  of 
equity  is  one  which  administers  justice, 
where  there  are  no  legal  rights,  or 
legal  rights,  and  courts  of  law  do  not 
afford  a complete  remedy,  and  where 


the  complainant  has  also  an  equitable 
right.  Vide  Chancery. 

Equity  of  bedkmptiox,  is  a right 
which  the  mortgagee  of  an  estate  has 
of  redeeming  it,  after  it  has  been  for- 
feited at  law  by  the  non-payment  at 
the  time  appointed  of  the  money  se- 
cured by  the  mortgago  to  be  paid,  by 
paying  the  amount  of  the  debt,  interest 
and  costs. 

2.  — An  equity  of  redemption  is  a mcro 
creature  of  a court  of  equity,  tounded 
on  this  principle,  that  as  a mortgage 
is  nothing  more  than  a pledge  for  secur- 
ing the  repayment  of  a sum  of  money 
to  the  mortgagee,  it  is  but  natural  jus- 
tice to  consider  the  ownership  of  the 
land  as  still  vested  in  the  mortgagor, 
subject  only  to  the  legal  title  of  the 
mortgagee,  so  far  as  such  legal  title  is 
necessary  to  his  security. 

3.  — In  Pennsylvania,  however,  re- 
demption is  a legal  right.  11  Serg. 
& Rawlc,  223. 

4.  — The  phrase  equity  of  redemption 
is  indiscriminately,  though  perhaps  not 
correctly  applied,  to  the  right  of  the 
mortgagor  to  regain  his  estate,  both 
h eforc  and  after  breach  of  condition. 
In  North  Carolina  by  statute  the  former 
is  called  a legal  right  of  redemption  ; 
and  the  latter  th a equity  of  redemption ^ 
thereby  keeping  a just  distinction  be- 
tween these  estates.  1 N.  C.  Rev.  St. 
266;  4 McCord,  310. 

5.  — Once  a mortgage  always  a mort- 
gage, is  a universal  rule  in  equity.  The 
right  of  redemption  is  said  to  be  as  in- 
separable from  a mortgage,  as  that  of 
replevying  from  a distress,  and  every 
attempt  to  limit  this  right  must  fail. 
2 Chan.  Cas.  22;  l Yern.  33,  190; 
2 John.  Ch.  R.  30 ; 7 John.  Ch.  R. 
40;  7 Crunch,  R.  218;  2 Cowen, 
324;  1 Yeates,  R.  584;  2 Chan.  R. 
221  ; 2 Sumner,  R.  487. 

6.  — The  right  of  redemption  exists, 
not  only  in  the  mortgagor  himself,  but 
in  his  heirs,  and  personal  representa- 
tives, and  assignee,  and  in  every  other 
person  who  has  an  interest  in,  ora  legal 
or  equitable  lien  upon  the  lands ; and 

| therefore  a tenant  in  dower,  a jointress, 
, a tenant  by  the  courtesy,  a remainder- 
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man  and  u reversioner,  a judgment 
creditor,  and  every  other  incumbrancer, 
unless  he  be  nn  incumbrancer pemlcntc 
lilt  may  redeem.  4 Kent,  Com.  156 ; 
5 Pick.  R.  149;  9 John.  R.  591,  611  ; 
9 Mass.  R.  422 ; 2 Lift.  R.  334 ; 1 
Pick.  R.  465;  14  Wend.  R.  233;  5 
John.  Ch.  R.  482  ; 0 N.  H.  Rep.  25; 
7 Vin.  Ab.  52.  Vide  generally,  Cruise, 
Dig.  lit.  15,  c.  3;  4 Kent,  Com.  148; 
Pow.  on  Mortg.  ch.  1 0 and  1 1 ; 2 
Block.  Cum.  158;  13  Vin.  Ab.  458; 
2 Supp.  to  Ves.  Jr.  368;  2 Jac.  & 
Walk.  194,  n.;  1 Hill.  Ab.  c.  31 ; and 
article  StcUionatc . 

EQUIVOCAL.  What  has  a double 
sense. 

2. — In  the  construction  of  contracts, 
it  is  a general  rule  that  w hen  an  ex- 
pression may  be  taken  in  two  senses, 
that  shall  Ik;  preferred  which  gives  it 
effect.  Vide  Ambiguity;  Construc- 
tion; Interpretation;  and  Dig.  22,  1, 
4;  Id.  45,  1,  80;  Id.  50,  17,  07. 

HQUULKUS.  The  name  of  a kind 
of  rack  for  extorting  confessions.  Encyc. 
Loud. 

ERASURE,  contracts , cvvlcncc>  is 
the  obliteration  of  a writing;  it  will 
render  it  void  or  not  under  the  same 
circumstances  as  nn  interlineation,  (q. 
v.)  Vide  5 Pet.  S.  C.  R.  560;  11  Co. 
88;  4 Cruise,  Dig.  368;  13  Vin.  Ab. 
41;  Fit/g.  207;  5 Ring.  R.  163;  3 
C.  & P.  55;  2 Wend.  R.  555;  11 
Conn.  R.  531  ; 5 M.  R.  190;  2 L.  R. 
291  ; 3 L.  R.  56;  4 L.  R.  270. 

EREG1MUS,  we  erect.  In  England 
whenever  the  right  of  creating  or  grant- 
ing a new  office  is  vested  in  the  king, 
he  must  use  proper  words  for  the  pur. 
pose,  as  errgimusy  constituimus,  and 
the  like.  Rac.  Ab.  Offices,  &c.,  E. 

EROTIC  MANIA,  med . fur.  A 
name  given  to  u morbid  activity  of  the 
sexual  propensity.  It  is  a disease  or 
morbid  affection  of  the  mind  w hich  fills 
it  with  a crowd  of  voluptuous  images, 
and  hurries  its  victim  to  acts  of  the 
grossest  licentiousness,  in  the  absence 
of  any  lesion  of  the  intellectual  powers. 
Vide  Mania . 

ERROR,  is  the  non-conformity  or 
opposition  of  our  ideas  to  the  nature  ( 


or  state  of  things.  It  differs  from  ig- 
norance which  is  a want  of  knowledge. 
Error  is  of  two  kinds,  error  of  fact  and 
error  of  law'. 

2.  — 1 . Error  of  fact.  When  we  ex- 
amine a fact,  we  perceive  only  the  cir- 
cumstances within  our  reach,  and  ns  a 
fact  is  not  definite  but  indefinite,  and  is 
the  effect  of  a sufficient  cause,  w hich  is 
connected  with  those  that  preceded  it, 
it  is  evident  that  finite  men  arc  very 
liable  to  commit  errors  of  fact.  The 
law  has  therefore  wisely  provided  that 
when  a person  intending  to  do  a law- 
ful act,  and  pursuing  lawful  moans  to 
accomplish  liis  object,  will  be  excused, 
if  he  commit  an  act  which  would  be 
criminal  or  unlawful,  if  it  wvrc  done 
with  a criminal  design  or  in  nn  unlaw- 
AjI  manner;  for  example,  if  thieves 
break  into  my  house,  in  the  night  time, 
to  commit  a burglary,  I rise  out  of  my 
bed,  and  seeing  a person  with  a drawn 
sword  running  towards  my  wife,  and, 
taking  him  for  one  of  the  burglars, 
I shoot  him  dow'n,  and  afterwards  I 
find  he  was  one  of  my  friends,  who 
had  lodged  with  me,  rose  on  the  first 
alarm,  and  was  in  fact  running  towards 
my  wife,  to  rescue  her  from  the  hands 
of  nn  assassin,  when,  owing  to  the 
dimness  of  the  light  l could  not  sec, 
still  1 am  innocent,  because  I committed 
nn  error  as  to  a fact,  which  1 could  not 
know,  and  had  no  time  to  inquire 
about. 

3.  — Again,  a contract  made  under  a 
clear  error  is  not  binding ; ns,  if  the 
seller  and  purchaser  of  a house  situated 
in  New  York,  happen  to  be  in  Philadel- 
phia, and,  at  the  time  of  the  sale,  it 
was  unknown  to  both  parties  that  the 
house  was  burned  down,  there  will  be 
no  valid  contract ; or  if  I sell  you  my 
horse  Napoleon,  which  wre  both  suppose 
to  be  in  my  stable,  and  at  the  time  of 
the  contract  he  is  dead,  the  sale  is  void. 
7 How.  Miss.  R.  371;  3 Shcpl.  45; 
20  Wend.  174;  9 Shcpl.  363;  2 
Browne,  27  ; 5 Conn.  7 1 ; 6 Mass.  84  ; 
12  Mass.  36.  See  Sale. 

4.  — Courts  of  equity  will  in  general 
correct  and  rectify  all  errors  in  fact 
committed  in  making  deeds  and  con- 
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tracts  founded  a good  considerations. 
See  Mistake. 

6.  — 2. — Error  in  late.  As  the  law 
is,  or  which  is  the  same  tiling,  is  pre- 
sumed to  be  certain  and  definite,  every 
man  is  t>ound  to  understand  it,  and  an 
error  of  luw  will  not,  in  general,  ex- 
cuse a man,  for  its  violation. 

C. — A contract  made  under  an  error 
in  law,  is  in  general  binding,  for  were 
it  not  so,  error  would  be  urged  in 
almost  every  case.  2 East,  409  ; sec  0 
John.  Ch.  R.  1 00;  8 Co  wen,  1 95;  2 Jac. 
6c  Walk.  249;  1 Storv,  Eq.Jur.  150; 
1 Younge  6c  Coll.  232*;  0 B.  & C.  071 ; 
Bowy.  Com.  135;  3 Sav.  Dr.  Rom. 
App.  viii.  But  a foreign  law  will  for 
this  purpose  be  considered  as  a fact. 
3 Shepl.  45;  9 Pick.  112.  And  see 
also  Ignorance  ; Marriage  ; Mistake. 

7.  — By  error  is  ulso  understood  a 
mistake  made  in  the  trial  of  a cause,  to 
correct  which  a writ  of  error  may  be 
sued  out  of  a superior  court. 

Ekkok,  wkit  op.  A writ  of  error  is 
one  issued  from  a superior  to  an  inferior 
court,  for  the  purpose  of  bringing  up  the 
record  and  correcting  an  alleged  error 
committed  in  the  trial  in  the  court 
below.  Vide  Writ  of  Error. 

ESCAPE.  An  escojMi  is  the  de- 
liverance of  a person  out  of  prison,  who 
is  lawfully  imprisoned,  l>eforc  such  u 
]»crson  is  entitled  to  such  deliverance 
by  law.  5 Mass.  310. 

2.  — It  will  be  proper  to  consider, 
first,  what  is  a lawful  imprisonment ; 
and,  secondly,  the  different  kinds  of 
cscojies. 

3.  — When  a man  is  imprisoned  in  a 
proper  place  under  the  process  of  a 
court  having  jurisdiction  in  the  case,  he 
is  lawfully  imprisoned,  notwithstanding 
the  proceedings  may  be  irregular ; but 
if  the  court  has  not  jurisdiction  the  im- 
prisonment is  unlawful,  whether  the 
process  lx;  regular  or  otherwise.  Bac. 
Ah.  Escape  in  civil  cases,  A 1 ; 13 
John.  378  : 5 John  89  ; 1 Cowcn,  309  ; 
8 Cowcn,  192;  1 Root,  R.  288. 

4.  — Escapes  are  divided  info  volun- 
tary and  negligent ; actual  or  construc- 
tive ; civil  and  criminal ; and  escapes 
on  mesne  process  and  execution. 
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5. — 1.  A voluntary  escape  is  the 
giving  to  a prisoner,  voluntarily,  any 
liberty  not  authorised  by  law.  5 Mass. 
310 ; 2 Chipm.  1 1 . Letting  a prisoner 
confined  under  final  process,  out  of 
prison  for  any  or  the  shortest  time,  is 
an  escape,  although  he  docs  afterwards 
return,  2 ill.  Rep.  1048  ; 1 Roll.  Ab. 
806 ; and  this  may  be,  as  in  the  case 
of  imprisonment  under  a ca.  sa.  al- 
though an  officer  may  accompany  him. 
3 Co.  44  a;  Plowd.  37;  Hob.  202;  1 
Bos.  & Pull.  24;  2 Bl.  Rep.  1048. 

0. — The  effect  of  a voluntary  escape 
in  a civil  case,  when  the  prisoner  is 
confined  under  final  process  is  to  dis- 
charge the  debtor,  so  that  he  cannot  be 
retaken  by  the  sheriff;  but  he  may  be 
again  arrested  if  he  was  confined  only 
on  mesne  process.  2 T.  R.  172;  2 
Barn.  6c  A.  60.  And  the  plaintiff  may 
retake  the  prisoner  in  either  case.  In 
a criminal  case,  on  the  contrary,  the 
officer  not  only  has  a right  to  recapture 
his  prisoner,  but  it  is  his  duty  to  do  so. 
6 Hill,  344;  Bac.  Ab.  Escape  in  civil 
cases,  C. 

7. — 2.  A negligent  escape  takes 
place  when  the  prisoner  goes  at  large, 
unlawfully,  either  because  the  building 
or  prison  in  which  he  is  confined  is  too 
weak  to  hold  him,  or  because  the  keeper 
by  carelessness  lets  him  go  out  of 
prison. 

8.  — The  consequences  of  a negligent 
escajie  are  not  so  favourable  to  the 
prisoner  confined  under  final  process, 
as  they  are  w hen  the  escape  is  volun- 
tary, because  in  this  case,  the  prisoner 
is  to  blame.  He  may  therefore  be  re- 
taken. 

9.  — 3.  The  escape  is  actual  when 
the  prisoner  in  fact  gets  out  of  prison 
and  unlawfully  regains  his  liberty. 

10.  — 4.  A constructive  escape  takes 
place  when  the  prisoner  obtains  more 
liberty  than  the  law  allows,  although  he 
still  remains  in  confinement.  The  fol- 
lowing cases  are  examples  of  such 
escapes.  When  a man  marries  his 
prisoner,  Plowd.  17 ; Bac.  Ab.  Escape, 
H 3 ; if  an  underkceper  be  taken  in 
execution,  and  delivered  at  the  prison, 
and  neither  the  sheriff  nor  any  autho- 
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riscd  porson  bo  there  to  receive  him. 
5 Mass.  310.  And  when  the  keeper 
of  a prison  made  one  of  the  prisoners 
confined  for  a debt  a turnkey,  and 
trusted  him  with  the  keys,  it  was  held 
that  this  was  a constructive  escape.  2 
Mason,  486. 

1 1 .  — Escapes  in  civil  cases  arc,  when 
the  prisoner  is  charged  in  execution  or 
on  mesne  process  lor  a debt  or  duty, 
and  not  for  a criminal  offence,  and  he 
unlawfully  gains  his  liberty.  In  this 
case,  we  have  seen,  the  prisoner  may 
bo  retaken,  if  the  escape  have  not  been 
voluntary  ; and  that  he  may  be  retaken 
by  the  plaintilf  when  the  escape  has 
taken  place  without  his  fault,  whether 
the  defendant  be  confined  in  execution 
or  not,  and  that  the  sheriff  may  retake 
the  prisoner,  who  has  been  liberated  by 
him,  when  he  was  not  confined  on  final 
process. 

12.  — Escapes  in  criminal  cases  take 
place  when  a person  lawfully  in  prison, 
charged  with  a crime  or  under  sen- 
tence, regains  his  liberty  unlawfully. 
The  prisoner  being  to  blame  for  not 
submitting  to  the  law,  and  in  effecting 
his  escape,  may  be  retaken,  whether 
the  escape  was  voluntary  or  not.  And 
lie  may  be  indicted,  fined  and  imprison- 
ed for  so  escaping.  See  Prison. 

13.  — Escape  on  mesne  process  is 
where  the  prisoner  is  not  confined  on 
final  process,  but  on  some  other  pro- 
cess issued  in  the  course  of  the  pro- 
ceedings, and  unlawfully  obtains  his 
liberty,  such  escape  does  not  make  the 
officer  liable,  provided  that  on  the  return 
day  of  the  writ,  the  prisoner  is  forth- 
coming. 

1 4.  — Escape  on  final  process  is  when 
the  prisoner  obtains  his  liberty  unlaw- 
fully while  lawfully  confined,  and  under 
an  execution  or  other  final  decree. 
The  officer  is  then,  in  general,  liable  lo 
the  plaintiff  for  the  amount  of  the  debt. 

Escape  warrant.  A warrant  is- 
sued in  England  against  a person  who 
being  charged  in  custody  in  the  king’s 
bench  or  Fleet  prison,  in  execution,  or 
mesne  process,  escapes  and  goes  at 
large.  Jacob’s  L.  D.  h.  t. 

ESCHEAT,  title  to  lands.  Accord  - 


ing  to  the  English  law,  escheat  denotes 
an  obstruction  of  the  course  of  descent, 
and  a consequent  determination  of  the 
tenure,  by  some  unforeseen  contin- 
gency ; in  which  case  the  land  naturally 
results  hack,  by  a kind  of  reversion,  to 
the  original  grantor,  or  lord  of  the  fee. 
2 Bl.  Com.  244. 

2.  — All  escheats,  under  the  English 
law,  are  declared  to  he  strictly  feudal, 
and  to  import  the  extinction  of  tenure. 
Wright  on  Ten.  115  to  117  ; 1 Wins. 
Bl.  R.  123. 

3.  — But  as  the  feudal  tenures  do  not 
exist  in  this  country,  there  arc  no  pri- 
vate persons  who  succeed  to  the  inherit- 
ance by  escheat.  The  state  steps  in,  in 
the  place  of  the  feudal  lord,  by  virtue 
of  its  sovereignty,  as  the  original  and 
ultimate  proprietor  of  all  the  lauds  within 
its  jurisdiction.  4 Kent,  Com.  420.  Jt 
seems  to  he  the  universal  rule  of  civiliz- 
ed society,  that  when  the  deceased 
owner  has  left  no  heirs  it  should  vest 
in  the  public,  and  be  at  the  disposal  of 
the  government.  Code,  10,  10,  1 ; 
Domat,  Droit  Pub.  liv.  1,  t.  (>,  s.  3,  n. 
1.  Vide  10  Vin.  Ah.  139;  1 Bro. 
Civ.  Law,  250;  1 Swift’s  Dig.  156; 
2 Tuck.  Blacks.  244,  245,  n. ; 5 Binn. 
R.  375;  3 Dane’s  Ah.  140,  sect.  24. 

ESC1IEATOR.  The  name  of  an 
officer  whose  duties  are  generally  to 
ascertain  what  escheats  have  taken 
place,  and  to  prosecute  the  claim  of  the 
commonwealth  for  the  purpose  of  re- 
covering the  escheated  property.  Vide 
10  Vin.  Ab.  158. 

ESCROW,  conveyancings  contracts , 
is  a conditional  delivery  of  a deed  to  a 
stranger,  and  not  to  the  grantee  him- 
self, until  certain  conditions  shall  be 
performed,  and  then  it  is  to  he  deliver- 
ed to  the  grantee.  Until  the  condition 
be  performed  and  the  deed  delivered 
over,  the  estate  docs  not  pass,  hut  re- 
mains in  the  grantor.  2 Johns.  R. 
248;  Perk.  137,  138. 

2. — Generally,  an  escrow  takes  eflect 
from  the  second  delivery,  and  is  to  he 
considered  as  the  deed  of  the  party 
from  that  time;  hut  this  general  rule 
does  not  apply  when  justice  requires  a 
resort  to  fiction.  The  relation  hack  to 
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the  first  delivery*  so  ns  to  give  the  deed 
effect  from  that  time,  is  allowed  in 
cases  of  necessity,  to  avoid  injury  to 
the  operation  of  the  deed,  from  events 
happening  between  the  first  and  second 
delivery.  For  example,  when  a feme 
sole  makes  a deed  and  delivers  it  ns  an 
escrow,  and  then  marries  before  the 
second  delivery,  the  relation  back  to 
the  time  when  she  was  sole,  is  necessa- 
ry to  render  the  deed  valid.  Vide  2 
Bl.  Com.  307 ; 4 Kent,  Com.  446>; 
Cruise,  Dig.  t.  32,  c.  2,  s.  87  to  91  ; 
Com.  Dig.  Fait,  (A3);  13  Vin.  Ah. 
29;  5 Mass.  R.  GO;  2 Hoot,  R.  81  ; 5 
Conn.  R.  113;  1 Conn.  R.  375;  G 
Paige’s  R.  314  ; 2 Mass.  R.  452  ; 10 
Wend.  R.  310;  4 (Ireenl.  R.  20;  2 
N.  II.  Rep.  71  ; 2 Watts,  R.  359;  13 
John.  R.  285  ; 4 Day’s  R.  6G  ; 9 Mass. 
R.  310;  1 John.  Cas.  81 ; 6 Wend.  R. 
GGG  ; 2 Wash.  R.  58 ; 8 Mass.  R. 
238  ; 4 Watts,  R.  180. 

ESC  l!  A (IE,  old  Eng . law.  Service 
of  the  shield.  Tenants  who  hold  their 
land  by  escuagc,  hold  by  knight’s  ser- 
vice. 1 Tho.  Co.  Litt.  272  ; Littl.  s. 
95, 80  b. 

ESNECY.  Eldership.  In  the  Eng- 
lish law,  this  word  signifies  the  right 
which  the  eldest  coparcener  of  lands 
has  to  choose  one  of  the  parts  of  the 
estate  afier  it  has  been  divided. 

ESPLEES,  arc  the  products  which 
the  land  or  ground  yields,  as  the  hay 
of  the  meadows,  the  herbage  of  the 
pasture,  corn  or  other  produce  of  the 
arable,  rents  and  services.  Tcrmes  dc 
la  Ley  ; Dnnc's  Ab.  Index,  h.  t. 

ESPOUSALS,  contracts,  a mutual 
promise  Ik; tween  a man  and  a woman 
to  marry  each  other,  at  sonic  other 
time:  it  differs  from  a marriage,  be- 
cause then  the  contract  is  completed. 
Wood’s  Inst.  57  : vide  Dig.  23,  1,1; 
Code,  5,  1,4;  Novel.  115,  c.  3,  s.  1 1 ; 
Ayliffc’s  Parerg.  245 ; Aso  & Man. 
Inst.  B.  1,  t.  0,  c.  1,  § 1. 

ESQUIRE,  a title  applied  by  cour- 
tesy to  officers  of  almost  every  descrip- 
tion, to  members  of  the  bar,  and  others. 
No  one  is  entitled  to  it  by  law,  and, 
therefore,  it  confers  no  distinction  in  law. 

2. — In  England  it  is  a title  next 


above  that  of  a gentleman,  and  below  a 
knight.  Camden  reckons  up  four 
kinds  of  esquires,  particularly  regard- 
ed by  the  heralds : 1 , The  eldest  sons 
of  knights  and  their  eldest  sons,  in 
perpetual  succession ; 2,  The  eldest 
sons  of  the  younger  sons  of  peers,  and 
their  eldest  sons  in  like  perpetual  suc- 
cession ; 3,  Esquires  created  by  the 
king’s  letters- patent,  or  other  investi- 
ture, and  their  eldest  sons  ; 4.  Esquires 
by  virtue  of  their  office,  as  justices  of 
the  pence,  and  others  who  Iniar  any  of- 
fice of  trust  under  the  crown. 

ESSOIN,  practice,  is  an  excuse 
which  a party  bound  to  be  in  court  on 
a particular  day,  offers  Ibr  not  being 
there.  I Sell.  Pr.  4 ; Lee’s  Diet.  h.  t. 

2. — Essoin-day  is  the  day  on  which 
the  writ  is  returnable.  It  is  considered 
for  many  purposes  ns  the  first  day  of 
the  term.  1 1’.  R.  183.  See  2 T.  R. 
10  n.  ; 4 Moore’s  R.  425.  Vide 
Exoine. 

ESTABLISH.  This  word  occurs 
frequently  in  the  Constitution  of  the 
United  States,  and  it  is  there  used  in 
diflcrent  meanings.  1.  To  settle  firm- 
ly, to  fix  unalterably ; as,  to  establish 
justice,  which  is  the  avowed  object  of 
the  Constitution.  2.  To  make  or  form  ; 
as,  to  establish  an  uniform  rule  of  na- 
turalization, and  uniform  laws  on  tho 
subject  of  bankruptcies,  w hich  evident- 
ly does  not  mean  that  these  laws  shall 
be  unalterably  established  as  justice. 
3.  To  found,  to  create,  to  regulate  ; as, 
Congress  shall  have  power  to  establish 
post  roads  and  post  offices.  4.  To 
found,  recognize,  confirm  or  admit ; as, 
Congress  shall  make  no  law  respect- 
ing an  establishment  of  religion.  5. 
To  create,  to  ratify,  or  confirm;  as, 
we,  the  people,  &c.,  do  ordain  and  es- 
tablish this  constitution.  1 Story, 
Const.  § 454. 

ESTATE.  This  word  has  several 
meanings:  1,  in  its  most  extensive 
sense,  it  is  applied  to  signify  every 
thing  of  which  riches  or  fortune  may 
consist,  and  includes  personal  and  real 
property  ; hence  we  say  personal  es- 
tate, real  estate.  8 Ves.  504.  2.  In 

its  more  limited  sense,  the  word  estate 
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is  applied  to  lands.  It  is  so  applied  in 
two  senses.  The  first  describes  or 
points  out  the  land  itself,  without  ascer- 
taining the  extent  or  nature  of  the  in- 
terest therein  ; as,  “ my  estate  at  A.” 
The  second,  which  is  the  proper  and 
technical  meaning  of  estate,  is  the  de- 
gree, quantity,  nature  and  extent  of  in- 
terest which  one  has  in  real  property ; 
ns,  an  estate  in  fee,  whether  the 
same  Is;  n fee-simple  or  Ice-tail ; or  an 
estate  for  life:  or  for  years,  &c. 

2.  — In  Latin,  it  is  called  status,  be- 
cause it  signifies  the  condition  or  cir- 
cumstances in  which  the  owner  stands 
with  regard  to  his  property. 

3.  — Estates  in  land  may  be  consi- 
dered in  a Ibur-fold  view — with  regard 
1,  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement ; 2,  to 
the  time  during  which  that  quantity  of 
interest  is  to  be  enjoyed  ; 3,  to  the 
number  and  connexion  of  the  tenants  ; 
4,  to  what  conditions  may  be  annexed 
to  the  estate. 

4.  — I.  The  quantity  of  interest 
which  the  tenant  has  in  his  tenement  is 
measured  by  its  duration  and  extent. 
An  estate,  considered  in  this,  point  of 
view,  is  said  to  he  an  estate  of  freehold, 
and  an  estate  less  than  freehold. 

5.  — ^ 1.  Freehold  estates  are  of  in- 
heritance and  not  of  inheritance.  An 
estate  in  fee  (q.  v.)  which  is  the  estate 
most  common  in  this  country,  is  a free- 
hold estate  of  inheritance.  Estates  of 
freehold  not  of  inheritance  arc  the  fol- 
lowing : 

G. — 1st.  Estates  for  Life.  An  es- 
tate for  life  is  a freehold  interest  in 
lands,  the  duration  of  which  is  confined 
to  the  life  or  lives  of  some  particular 
person  or  persons,  or  to  the  hapjiening 
or  not  happening  of  some  uncertain 
event. 

7.  — Estates  for  life  are  divided  into 
conventional  or  legal  estates.  The  first 
created  by  the  act  of  the  parties,  and 
the  second  by  operation  of  law. 

8.  — 1.  Life  estates  may  be  created 
by  express  words,  as,  if  A conveys 
land  to  B,  for  the  term  of  his  natural 
life ; or  they  may  arise  by  construc- 
tion of  law,  as,  if  A.  conveys  land  to 


B,  without  sjKxnfying  the  term  or  du- 
ration, and  without  words  of  limitation. 
In  the  last  case,  B cannot  have  an  es- 
tate in  fee,  according  to  the  English 
law,  and  according  to  the  law  of  those 
parts  of  the  United  Suites  which  have 
adopted  and  not  altered  the  common 
law  in  this  particular,  but  he  will  Uike 
the  lurgest  estate  which  can  possibly 
arise  from  the  grant,  and  that  is  an 
estate  for  life.  Co.  Lilt.  42,  a.  The 
! life  estate  may  be  cither  for  u man’s 
own  life,  or  for  the  life  of  another  per- 
son, and  in  this  last  case  it  is  termed 
an  (‘state  pur  autre  vie.  There  are 
somes  estates  for  life,  which  may  de- 
[»end  upon  future  contingencies,  before 
the  deaths  of  the  persons  to  whom  they 
are  granted;  for  example,  an  estate 
! given  to  a woman  dum  solo  fear  it,  or 
J durante  vvluitate,  or  to  a man  and  wo- 
man during  coverture,  or  ns  long  as 
| the  gruntee  shall  dwell  in  a particular 
house,  is  determinable  upon  the  hap- 
1 jiening  of  the  event.  In  the  same  umn- 
! ner,  a house  usually  worth  one  hun- 
| dred  dollars  a year,  may  be  granted 
to  a person  till  he  shall  have  received 
j one  thousand  dollars,  this  will  bo  an 
estate  for  life,  for  ns  tin;  profits  arc  un- 
certain, and  may  rise  or  fall,  no  pre- 
! rise  time  can  be  fixed  for  the  deter- 
mination of  the  estate.  On  the  con- 
trary, where  the  time  is  fixed,  although 
it  may  extend  far  beyond  any  life,  as  a 
term  for  five  hundred  years,  this  docs 
not  create  a life  estate. 

9. — 2.  The  estates  for  life  created 
by  operation  of  law,  arc,  1st.  Estates 
tail  after  possibility  of  issue  extinct; 
2d.  Estate  by  the  curtesy  ; 3d.  Dower; 
4th  Jointure.  Vide  Cruise,  Dig.  tit. 
3 ; 4 Kent,  Com.  23 ; 1 Brown’s  Civ. 
Law,  1 91  ; 2 Bl.  Com.  103.  The  es- 
tate for  life  is  somewhat  similar  to  the 
usufruct  ^q.  v.)  of  the  civil  law. 

19. — The  incidents  to  an  estate  for 
life  are  principally  the  following: — 1. 
Every  tenant  for  ii(c,  unless  restrained 
by  covenant  or  agreement,  may  of 
common  right  take  u|»on  the  land  de- 
mised to  him  reasonable  estovers  or 
botes.  Co.  Litt.  41. 

11— 2.  The  tenant  for  life,  or  his 
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representatives,  shall  not  be  prejudiced 
by  any  sudden  determination  of  his 
estate,  because  such  determination  is 
contingent  or  uncertain.  Co.  Lift.  55. 

12.  — 3.  Under  tenants  or  lessees  of 
an  estate  for  life,  have  the  same,  and 
even  greater  indulgences  than  the  les- 
sors, the  original  tenants  for  lifc ; first, 
the  same;  for  the  law  of  estovers  and 
emblements  with  regard  to  his  under- 
tenants ; secondly,  the  greater ; for 
when  the  tenant  for  life  shall  not  have 
the  emblements,  because  the  estate  de- 
termines by  his  own  act,  the  exception 
shall  not  reach  his  lessee,  who  is  a 
third  person.  1 Roll.  Ab.  727  ; 2 BI. 
Com.  122. 

13.  — 2d.  Estates  by  the  curtesy.  An 
estate  by  the  curtesy  is  an  estate  for 
life,  created  by  act  of  law,  which  is 
defined  as  follows.  When  a man  mar- 
ries a woman,  seised  at  any  time  dur- 
ing the  coverture  of  the  estate  of  in- 
heritance, in  severalty,  in  coparcenary, 
or  in  common,  and  has  issue  by  her 
born  alive,  and  which  might  by  possi- 
bility inherit  the  same  estate  as  heir  to  | 
the  wife,  and  the  wife  dies  in  the  life-  ( 
time  of  the  husband,  he  holds  the  lands  i 
during  his  life  by  the  curtesy  of  Eng- 
land, and  it  is  immaterial  whether  the 
issue  be  living  at  the  time  of  the  seisin, 
or  at  the  death  of  the  wife,  or  whether 
it  was  born  before  or  after  the  seisin. 
Litt.  s.  35 ; Co.  Litt.  29,  b ; 8 Co.  34. 

14.  — There  are  four  requisites  indis- 
pensably necessary  to  the  existence  of 
this  estate:  1,  marriage;  2,  seisin  of 
the  wife,  which  must  have  been  seisin 
in  deed,  and  not  merely  seisin  in  law ; 
it  seems,  however,  that  the  rigid  rules 
of  the  common  law,  have  been  relaxed, 
in  this  respect,  as  to  what  is  some- 
times called  waste  or  wild  lands;  1 
Pet.  505 ; 3,  issue  ; 4,  death  of  the 
wife. 

15.  — 1.  The  marriage  must  be  a 
lawful  marriage ; for  a void  marriage 
does  not  entitle  the  husband  to  the  cur- 
tesy ; as  if  a married  man  were  to  mar- 
ry a second  wife,  the  first  being  alive, 
he  would  not  lie  entitled  to  the  curtesy 
in  such  second  wife’s  estate.  But  if 
the  marriage  had  been  merely  voida- 
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ble,  he  would  be  entitled,  because  no 
marriage,  merely  voidable,  can  be  an- 
nulled after  the  death  of  the  parties. 
Cruise,  Dig.  tit.  5,  c.  1,  s.  (i. 

10. — 2.  The  seisin  of  the  wife  must, 
according  to  the  English  law,  be  a 
seisin  in  deed;  but  this  strict  rule  has 
been  somewhat  qualified  by  circum- 
c urns  lances  in  this  country.  Where 
the  wife  is  owner  of  wild  uncultivated 
land,  not  held  adversely,  she  is  con- 
sidered as  seised  in  fact,  and  the  hus- 
band is  entitled  to  his  curtesy.  8 John. 
262;  8 Crunch,  219;  1 Pet.  503;  1 
Munf.  162;  1 Stew.  590.  When  the 
wife’s  estate  is  in  reversion  or  remain- 
der, the  husband  is  not,  in  general, 
entitled  to  the  curtesy,  unless  the  par- 
ticular estate  is  ended  during  coverture. 
Perk.  s.  457,  464  ; Co.  Litt.  20,  a ; 3 
Dev.  R.  270;  1 Sunni.  203;  but  see 
3 Atk.  109  ; 7 Vincr,  Ab.  149,  pi.  11. 
The  wife’s  seisin  must  have  been  such 
as  to  enable  her  to  inherit.  5 Cowcn, 
74. 

17.  — 3.  The  issue  of  the  marriage, 
to  entitle  the  husband  to  the  curtesy, 
must  possess  the  following  qualifica- 
tions: 1,  be  born  alive;  2,  in  the  life- 
time of  the  mother ; 3,  be  capable  of 
inheriting  the  estate. 

18.  — 1st.  The  issue  must  be  born 
alive.  As  to  what  will  be  considered 
life,  see,  Birth  ; Death ; Life. 

19.  — 2nd.  The  issue  must  be  born 
in  the  life  time  of  the  mother ; and  if 
the  child  be  born  after  the  death  of  the 
mother,  by  the  performance  of  the 
Caesarian  operation,  the  husband  will 
not  be  entitled  to  the  curtesy,  as  thero 
was  no  issue  born  at  the  instant  of  the 
wife’s  death,  the  estate  vests  immedi- 
ately on  the  wife’s  death  to  the  child, 
in  venire  sc  mere,  and  the  estate  being 
once  vested,  it  cannot  be  taken  from 
him.  Co.  Litt.  29,  b ; 8 Co.  Rep.  35, 
a.  It  is  immaterial  whether  the  issue 
be  born  before  or  after  the  seisin  of  the 
wife.  8 Co.  Rep.  35,  b. 

20.  — 3rd.  The  issue  must  be  capa- 
ble of  inheriting  the  estate;  when,  for 
example,  lands  are  given  to  a woman 
and  the  heirs  male  of  her  body,  and 
she  has  a daughter,  this  issue  will  not 
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onnblc  her  husband  to  take  liis  cur- 
tesy. Co.  Lilt.  29,  a. 

21.  — 4th.  ,The  death  of  the  wife  is 
requisite  to  make  the  estate  by  the  cur- 
tesy complete. 

22.  — This  estate  is  generally  preva-  | 
lent  in  the  United  States;  in  some  of 
them  it  has  received  a modification.  In  i 
Vermont,  the  title  by  curtesy  has  been 
laid  under  the  equitable  restriction  of 
existing  only  in  the  event  that  the  chil-  | 
dren  of  the  wife  entitled  to  inherit,  died  i 
within  age  and  without  children.  In 
South  Carolina,  tenancy  by  the  cur- 
tesy, co  nomine , lias  ceased  by  the 
provisions  of  an  act  passed  in  1791, 
relative  to  the  distribution  of  intestates* 
estates,  which  gives  to  the  husband 
surviving  his  wife,  the  same  share  of 
her  real  estate,  ns  she  would  have 
taken  out  of  his,  if  left  a widow,  and 
that  is  one  moiety,  or  one-third  of  it  in 
fee,  according  to  circumstances.  In 
Georgia,  tenancy  by  the  curtesy  does 
not  exist,  because,  since  1785,  all  mar- 
riages vest  the  real,  equally  with  the 
personal  estate,  in  tlte  husband.  4 
Kent,  Com.  29.  In  Louisiana,  where 
the  common  law  1ms  not  been  adopted 
in  this  rcsjjcct,  this  estate  is  unknown. 

23.  — This  estate  is  not  peculiar  to 
the  English  law,  ns  Littleton  errone- 
ously supposes ; Litt.  s.  35 ; for  it  is 
to  be  found,  with  some  modifications, 
in  the  ancient  laws  of  Scotland,  Ire- 
land, Normandy  and  Germany.  In 
France  there  were  .several  customs, 
which  gave  a somewhat  similar  estate 
to  the  surviving  husband,  out  of  the 
wife’s  inheritances.  Merlin,  Report, 
mots  Linotte,  ct  Quarto  de  Conjoint 
pnuvre. 

24.  — 3d.  Estate  in  tloiccr , is  the 
right  of  a woman  in  a third  part  of  all 
the  lands  and  tenements,  in  fee  simple, 
fee  tail,  general,  or  ns  heir  in  special 
tail,  of  which  her  deceased  husband 
was  seised,  either  in  deed  or  in  law,  ut 
any  time  during  the  coverture,  and  of 
which  any  issue  she  might  have  had, 
might  by  possibility  have  been  heir. 
Litt.  § 30. 

25.  — To  create  a title  to  the  dower, 
three  things  are  indispensably  requi- 


site, 1.  Marriage.  This  must  be  n 
marriage  not  absolutely  void,  and  ex- 
isting at  the  death  of  the  husband ; a 
I dc  facto , whose  marriage  is  voidable 
by  decree,  as  well  ns  a wife  dejure , is 
entitled  to  it;  and  the  wife  shall  be 
endowed,  though  the  marriage  be 
within  the  age  of  consent,  and  the  bus- 
band  dies  within  that  age.  Co.  Litt. 
33,  a ; 7 Co.  42  ; Doct.  & Stud.  22  ; 
Cruise,  Dig.  t.  0,  c.  2,  s.  2,  et  scq. 

26.  — 2.  Seisin.  The  husband  must 
have  been  seised,  some  time  during  the 
coverture  of  the  estate  of  which  the 
wife  isdowable.  Co.  Litt.  31,  a.  An 
actual  seisin  is  not  indis|>ciisablc,  a 
seisin  in  law  is  sufficient.  As  to  the 
effect  of  a transitory  seisin,  sec  4 Kent, 
Com.  38;  2 RJ.  Coin.  132;  Co.  Litt. 
31,  a. 

27.  — 3.  Death  of  the  husband.  This 
must  be  a natural  death  ; though  there 
arc  authorities  which  declare  that  a 
civil  death  shall  have  the  same  effect. 


Dower;  Com.  Dig.  Dower;  lb.  App. 
tit.  Dower;  1 Supp.  to  Yes.  Jr.  173, 
189;  2 lb.  49;  l Vcrn.  R.  by  Raith- 
by,  218,  n.  358,  n; ; 1 Salk.  R.  291  ; 2 
Ves.  jr.  572;  5 Ves.  130;  Arch.  Civ. 
PI.  469;  2 Sell.  Pr.  200;  4 Kent, 
Com.  35 ; Amer.  Dig.  h.  t. ; Pothier, 
Traite  du  Douaire ; 1 Swift’s  Dig.  85 ; 
Perk.  300,  ct  seq. 

2 8.  — 4th.  Estate  tail  after  jyossibUily 
of  issue  extinct.  By  this  awkward,  but 
perhaps  necessary  paraphrasis,  justifi- 
ed by  Sir  William  Blackstonc,  2 Cora. 
124,  is  meant  the  estate  which  is  thus 
described  by  Littleton,  § 32  : “ when 
tenements  arc  given  to  a man  and  his 
wife  in  special  tail,  if  one  of  them  die 
without  issue,  the  survivor  is  tenant  in 
tail  after  possibility  of  issue  extinct.” 

29.  — This  estate,  though,  strictly 
speaking,  not  more  than  an  estate  for 
life,  partakes  in  some  circumstances 
of  the  nature  of  an  estate  tail.  For  a 
tenant  in  tail  after  possibility  of  issue 
extinct,  has  eight  qualities  or  privileges 
in  common  with  a tenant  in  tail.  °l. 
He  is  dispunishable  for  waste ; 2,  he  is 

I not  compellable  to  attorn  ; 3,  he  shall 
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not  have  aid  of  the  person  in  reversion  ; 
4,  upon  his  alienation  no  writ  of  entry 
in  cofisimiti  casts  lies ; 5,  after  his 
death,  no  writ  of  intrusion  lies ; G,  lie 
may  join  the  misc  in  a writ  of  right  in 
a special  manner ; 7,  in  a pnocipe 
brought  by  him  he  shall  not  name 
himself  tenant  for  life  ; 8,  in  a pnocipe 
brought  against  him,  he  shall  not  be 
named  barely  tenant  for  life. 

30.  — There  aro  however  four  quali- 
ties annexed  to  this  estate,  which 
prove  it  to  be  in  fact  only  an  estate 
for  life.  1.  If  this  tenant  makes  a 
feoffment  in  fee  it  is  a forfeiture  ; 2,  if 
an  estate  tail  or  in  fee  descends  upon 
him,  the  estate  tail  after  possibility  of 
issue  extinct  is  merged  ; 3,  if  he  is  im- 
pleaded, and  makes  default,  the  person 
in  reversion  shall  be  received,  as  upon 
delimit  of  any  other  tenant  for  lite ; 4,  an 
exchange  between  this  tenant,  and  a bare 
tenant  for  life,  is  good ; for,  with  re- 
spect to  duration  their  estates  arc  equal. 
Cruise,  Dig.  tit.  4 ; Tho.  Co.  Litt.  II. 
2,  c.  17  ; Co.  Litt.  28,  a. 

31.  — Nothing  but  absolute  impossi- 
bility of  having  issue  can  give  rise  to  | 
this  estate.  Thus,  if  a person  gives  . 
lands  to  a man  and  his  wife,  and  to 
the  heirs  of  their  two  bodies,  and  they 
live  to  a hundred  years,  without  having 
issue,  yet  they  arc  tenants  in  tail ; for 
the  law  sees  no  impossibility  of  their 
having  issue,  until  the  death  of  one  of 
them.  Co.  Litt.  28,  a.  See  Tenant 
in  tail  after  possibility  of  issue  extinct. 

32.  — § 2.  An  estate  less  than  free- 
hold is  an  estate  which  is  not  in  fee 
nor  tor  life ; for  although  a man  has  a 
lease  for  a thousand  years  which  is 

-'much  longer  than  any  life,  yet  it  is  not 
a freehold  but  a mere  estate  for  years. 
Estates  less  than  freehold  arc  estates 
for  years,  estates  at  will,  and  estates  at 
suffrance. 

33.  — 1.  An  estate  for  years,  is  one 
which  is  created  by  a lease  for  years, 
which  is  a contract  for  the  possession 
and  profits  of  land  for  a determinate 
period,  with  the  recompense  of  rent ; 
and  it  is  deemed  an  estate  for  years, 
though  the  number  of  years  should 
exceed  the  ordinary  limits  of  human 


i life : and  it  is  deemed  an  estate  for 
| years  though  it  be  limited  to  less  than 
a single  year. 

34.  — An  estate  for  life  is  higher  than 
an  estate  for  years,  though  the  latter 
should  be  for  a thousand  years.  Co. 
Litt.  4G,  a;  2 Kent,  Com.  278;  1 
Brown’s  Civ.  Law,  101  ; 4 Kent,  Com. 
85  ; Cruise’s  Dig.  tit.  8 ; 4 Rawlc’s  R. 
120;  8 Serg.  & Rawlc,  459;  13  lb. 
GO ; 10  Vin.  Ab.  295,  318  to  325. 

35.  — 3.  An  estate  at  will , is  that 
which  a man  has  in  consequence  of  a 
lease  of  land  made  to  him  to  hold  at 
the  will  of  the  lessor.  Co.  Litt.  sec. 
08. 

36.  — Estates  at  will  have  become 
almost  extinguished  under  the  opera- 
tion of  judicial  decisions.  Where  no 
certain  term  is  agreed  on,  they  are 
now  construed  to  he  tenancies  from 
year  to  year,  and  each  party  is  bound 
to  give  reasonable  notice  of  an  inten- 
tion to  terminate  the  estate.  When 
the  tenant  holds  over  by  consent  given, 
either  expressly  or  by  implication, 
after  the  determination  of  a lease  for 
years,  it  is  held  evidence  of  a new 
contract,  without  any  definite  period, 
and  is  construed  to  be  a tenancy  from 
year  to  year.  4 Kent,  Com.  210; 
Cruise,  Dig.  tit.  9,  c.  1. 

37.  — 3.  An  estate  at  suffrance.  It 
is  the  right  of  a tenant  who  comes  into 
possession  of  land  by  lawful  title,  but 
holds  over  by  wrong  after  tho  determi- 
nation of  his  interest.  Co.  Litt.  57,  b. 
lie  has  a bare  naked  possession,  but 
no  estute  which  he  can  transfer  or 
transmit,  or  which  is  capable  of  en- 
largement by  release,  for  he  stands  in 
no  privity  to  his  landlord. 

38.  — There  is  a material  distinction 
between  the  cases  of  a j>erson  coming 
to  an  estate  by  act  of  the  party,  and 
afterwards  holding  over,  and  by  act 
of  the  law  and  then  holding  over.  In 
the  first  ease  he  is  regarded  as  a tenant 
at  suffrance  ; and  in  the  other,  ns  an 
intruder,  abator  and  trespasser.  Co. 
Litt.  57,  b;  2 Inst.  134  ; Cruise,  Dig. 
t.  !>,  <*.  2 ; 4 Kent,  Com.  115  ; 13 
Serg.  & Rawle,  GO  ; 8 Serg.  <.V  Rawle, 
459  ; 4 Rawle,  459  ; 4 Rawlc’s  R.  126. 
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39.  — II.  As  to  the  time  of  their  en- 
joyment, estates  are  considered  either 
in  possession,  (q.  v.)  or  expectancy  ; 
(q.  v.)  the  latter  arc  either  remainders, 
(q.  v.)  which  are  created  by  the  act  of 
the  parties,  and  these  arc  vested  or 
contingent ; or  reversions,  (q.  v.)  crea- 
ted by  net  of  law. 

40.  — III.  An  estate  may  be  holdcn 
in  a variety  of  ways,  the  most  common 
of  which  are,  1,  in  severalty;  2,  in 
joint  tenancy ; 3,  in  common  ; 4,  in  co- 
parcenary. These  will  be  separately 
considered. 

41.  — 1.  An  estate  in  severalty , is 
where  only  one  tenant  holds  the  estate 
in  his  own  right,  without  any  other 
person  being  joined  or  connected  with 
him,  in  point  of  interest,  during  the 
continuance  of  his  estate. 

42.  — 2.  An  estate  in  joint-tenancy , 
is  where  the  lands  or  tenements  are 
granted  to  two  or  more  persons,  to 
hold  in  lee  simple,  lee  tail,  for  life,  for 
years,  or  at  will.  2 Bl.  Com.  179. 

43.  — The  creation  of  the  estate 
depends  upon  the  expression  in  the 
deed  or  devise,  by  which  the  tenants 
hold,  for  it  must  be  created  by  the  j 
acts  of  the  parties,  and  does  not  result 
from  the  operation  of  law.  Thus  an  i 
estate  given  to  a number  of  persons,  j 
without  any  restriction  or  explanation, 
will  be  construed  a joint-tenancy ; for 
every  part  of  the  grant  can  take  effect 
only,  by  considering  the  estate  equal 
in  all,  and  the  union  of  their  names 
gives  them  a name  in  every  respect. 

44.  — The  properties  of  this  estate 
arise  from  its  unities;  these  arc,  1. 
Unity  of  title ; the  estate  must  have 
been  created  and  derived  from  one  and  ! 
the  same  conveyance.  2.  There  must 
be  a unity  of  time ; the  estate  must  be 
created  and  vested  at  the  same  period. 
3.  There  must  be  a unity  of  interest, 
the  estate  must  be  for  the  same  dura- 
tion and  for  the  same  quantity  of  inter- 
est. 4.  There  must  be  a unity  of 
possession  ; all  the  tenants  must  pos- 
sess and  enjoy  at  the  same  time,  for 
each  must  have  an  entire  possession  of 
every  parcel,  as  of  the  whole.  One 
has  not  possession  of  one-half,  and 


another  of  the  other  half,  but  each  has 
an  undivided  moiety  of  the  whole,  and 
not  the  whole  of  an  undivided  moiety. 

45. — The  distinguishing  incident  of 
this  estate,  is  the  right  of  survivor- 
ship, or  jus  accrcsccndi  ; at  common 
law,  the  entire  tenancy  or  estate,  upon 
the  death  of  any  of  the  joint-tenants, 
went  to  the  survivors,  and  so  on  to 
the  last  survivor,  w ho  took  an  estate 
of  inheritance.  The  right  of  survivor- 
ship, except  perhaps  in  estates  held  in 
trust,  is  abolished  in  Pennsylvania, 
New  York,  Virginia,  Kentucky,  Indi- 
ana, Missouri,  Tennessee,  North  and 
South  Carolina,  Georgia,  and  Alabama. 
Griffith’s  Register,  h.  t.  In  Connecti- 
cut it  never  was  recognised.  1 Root, 
Rep.  48  ; 1 Swift’s  Digest,  102.  Joint 
tenancy  may  be  destroyed  by  destroy- 
ing any  of  its  constituent  unities  except 
that  of  time.  4 Kent,  Com.  259.  Vide 
Cruise,  Dig.  tit.  18;  1 Swift’s  Dig. 
102;  14  Vin.  Ab.  470;  Bac.  Ab. 
Joint  tenants,  &c. ; 3 Saund.  319,  n.  4 ; 

1 Vcrn.  353;  Com.  Dig.  Estates  by 
Grant,  K 1;  4 Kent,  Com.  353;  2 
Bl.  Com.  181  ; 1 Litt.  sec.  304;  2 
VVoodd.  Lcct.  127  ; 2 Preston  on  Abet. 
07  ; 5 Binn.  Rep.  1 8.  Joint-tenant ; 
Survivor. 

40. — 3.  An  estate  in  common , is 
one  which  is  held  by  tw-o  or  more 
persons  by  unity  of  possession. 

47.  — They  may  acquire  their  estate 
by  purchase  and  hold  by  several  and 
distinct  titles,  or  by  title  derived  at  the 
same  time,  by  the  same  deed  or  will ; 
or  by  descent.  In  this  respect  tin: 
American  law  differs  from  the  English 
common  law'. 

48.  — This  tenancy,  according  to 
the  common  law,  is  created  by  deed  or 
will,  or  by  change  of  title  from  joint- 
tenancy  or  coparcenary,  or  it  arises, 
in  many  cases,  by  construction  of  law. 
Litt.  sec.  292,  294,  298,  302  ; 2 Bl. 
Com.  192  ; 2 Prest.  on  Abstr.  75. 

49.  — In  this  country  it  may  be 
created  by  descent,  as  well  as  by  deed 
or  will.  4 Kent,  Com.  3G3.  ’ Vide 
Cruise,  Dig.  tit.  20  ; Com.  Dig.  Estates 
by  Grant,  K 8. 

50.  — Estates  in  common  can  be  dis- 
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solved  in  two  ways  only;  first,  by 
uniting  all  the  titles  and  interests  in 
one  tenant ; secondly,  by  making  par- 
tition. In  the  first  ease  the  tenant  will 
be  one  in  severalty  of  the  whole ; in 
the  latter  each  will  hold  his  share  in 
severalty. 

51.  — 4.  An  estate  in  coparcenary , 
is  an  estate  of  lands  of  inheritance 
which  descend  from  the  ancestor  to 
two  or  more  persons  who  arc  called 
coparceners  or  parceners. 

52.  — This  is  usually  applied,  in 
England,  to  eases  where  lands  descend 
to  females,  when  there  are  no  male 
heirs. 

53.  — As  in  the  several  states, 
estates  generally  descend  to  all  the 
children  equally,  there  is  no  substantial 
difference  between  coparceners  and 
tenants  in  common.  The  title  inherit- 
ed by  more  persons  than  one,  is,  in 
some  of  the  states,  expressly  declared 
to  lie  a tenancy  in  common,  ns  in  New 
York  and  New  Jersey,  and  where  it  is 
not  so  declared  the  effect  is  the  same  ; 
the  technical  distinction  between  co- 
parcenary and  estates  in  common  may 
be  considered  as  essentially  extinguish- 
ed in  the  United  State’s.  4 Kent,  Com. 
363.  Vide  Estates. 

54.  — IV.  An  estate  upon  condition 
is  one  which  has  a qualification  annex- 
ed to  it  by  which  it  may,  upon  the 
happening  of  a particular  event,  be 
created,  or  enlarged,  or  destroyed. 
Conditions  may  be  annexed  to  estates 
in  fee,  for  life,  or  for  years.  These 
estates  are  divided  into  estates  upon 
condition  express,  or  in  deed;  and 
upon  conditions  implied,  or  in  law. 

55.  — Estates  upon  express  conditions 
arc  particularly  mentioned  in  the  con- 
tract between  the  parties.  Litt.  s. 
225  ; 4 Kent,  Com.  117  ; Cruise,  Dig. 
tit.  13. 

56.  — Estates  upon  condition  in  law 
are  such  as  have  a condition  impliedly 
annexed  to  them,  without  any  condition 
being  specified  in  the  deed  or  will. 
Litt.  s.  378,  380;  Co.  Litt.  215,  b; 
233,  b ; 234,  b. 

57.  — Considered  as  to  the  title  which 
may  be  had  in  them,  estates  are  legal 


and  equitable.  1.  A legal  estate  is 
one,  the  right  to  which  can  be  enforced 
iu  a court  of  law.  2.  An  equitable, 
is  a right  or  interest  in  land,  which 
not  having  the  properties  of  a legal 
estate,  but  being  merely  a right  of 
which  courts  of  equity  will  take  notice, 
require  the  aid  of  such  a court  to  make 
it  available. 

ESTER  EN  JUC.EMENT,  — 
French  law.  Stare  in  judicio.  It 
is  to  appear  before  a tribunal  either  ns 
plaintiff  or  defendant. 

ESTOPPEL,  in  pleafling.  An  es- 
toppel is  a preclusion,  in  law,  which 
prevents  a man  from  alleging  or  deny- 
ing a fact,  in  conseqence  of  his  own 
previous  act,  allegation  or  denial  of  a 
contrary  tenor.  Steph.  PI.  239;  Lord  *}  ir 
Coke  says,  “ an  estoppel  is,  when  a 
man  is  concluded  by  his  own  act  or 
acceptance,  to  say  the  truth.”  Co. 

Litt.  352,  a.  And  Blackstonc  defines 
“an  estoppel  to  be  a special  plea  in 
bar,  whicii  happens  where  a man  has 
done  some  act,  or  executed  some  deed, 
which  estops  or  precludes  him  from 
averring  any  thing  to  the  contrary.  3 
Com.  308. 

2.  — An  estoppel  mny  arise  either 
from  matter  of  record  ; from  the  deed 
of  the  party  ; or  from  matter  in  pays , 
that  is,  matter  o ['fact. 

3.  — Thus,  any  confession  or  admis- 
sion made  in  pleading,  in  a court  of 
record,  whether  it  be  express,  or  im- 
plied from  pleading  over  without  a 
traverse,  will  forever  preclude  the  par- 
ty from  afierwards  contesting  the  same 
fact,  in  any  subsequent  suit  with  his 
adversary.  Com.  l)ig.  Estoppel,  A 1. 

This  is  an  estoppel  by  matter  of  re- 
cord. 

4.  — As  an  instance  of  an  estoppel 
by  deed,  mny  be  mentioned  the  case  of 
a bond  reciting  a certain  fact.  The 
party  executing  that  bond,  will  be  pre- 
cluded from  afterwards  denying  in  any 
action  brought  upon  that  instrument, 
the  fact  so  recited.  5 Barn.  & Aid. 

682. 

5.  — An  example  of  an  estoppel  by 
matter  in  pays  occurs  when  one  man 
has  accepted  rent  of  another.  lie  will 
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be  estopped  from  afterwards  denying,  in 
any  action  with  that  person,  that  he 
was,  at  the  time  of  such  acceptance, 
his  tenant.  Com.  Dig.  Estoppel,  A 3 ; 
Co.  Lilt.  352,  a. 

0. — This  doctrine  of  law  gives  rise 
to  a kind  of  pleading  that  is  neither  by 
w4y  of  traverse,  nor  confession  and 
avoidance : viz.  a pleading,  that,  waiv- 
ing any  question  of  fact,  relics  merely 
on  the  estoppel,  and,  after  stating  the 
previous  act,  allegation,  or  denial,  of 
the  opposite  party,  prays  judgment,  if 
ho  shall  be  received  or  admitted  to 
aver  to  what  he  before  did  or  said. 
This  pleading  is  called  a pleading  by 
wav  of  estoppel.  Stcph.  240. 

7. — Every  estoppel  ought  to  be  reci- 
procal, that  is,  to  bind  both  parties: 
and  this  is  the  reason  that  regularly  a 
stranger  shall  neither  take  advantage 
or  be  bound  by  an  estoppel.  Coin. 
Dig.  Estoppel,  C;  3 Johns.  Cas.  101 ; 

2 Johns.  R.  382;  8 W.  & S.  135;  2 
Murph.  07  ; 4 Monr.  370.  Privies  in 
blood,  privies  in  estate,  and  privies  in 
law,  are  bound  by,  and  may  take  ad- 
vantage of  estoppels.  Co.  Litt.  352  ; 

2 Serg.  & Rawle,  508  ; 5 Day,  R. 
88. 

See  the  following  cases  relating  to  1 
estoppels  by — 

Matter  of  record;  4 Mass.  R.  625; 
10  Mass.  R.  155;  Munf.  R.  466;  3 
East,  R.  354 ; 2 Barn.  & Aid.  362, 
971;  17  Mass.  R.  365;  Gilm.R.235; 

5 Esp.  R.  58  ; 1 Show.  47 ; 3 East, 
R. 340. 

Matter  of  writing:  12  Johns.  R. 
357;  5 Mass.  R.  395;  lb.  286;  6 
Mass.  R.  421  ; 3 John.  Cas.  174;  5 
John.  R.  489 ; 2 Gaines’s  R.  320 ; 3 
Johns.  R.  331  ; 14  Johns.  R.  193;  lb. 
224  ; 17  Johns.  R.  161 ; Willcs,  R.  9, 
25;  6 Binn.  R.  59;  1 Call,  R.  429; 

6 Munf.  R.  120;  1 Esp.  R.  89;  lb. 
159;  lb.  217  ; 1 Mass.  R.  219. 

Mutter  in  pays:  4 Mass.  R.  181  ; lb. 
273;  15  Mass.  R.  18;  2 Bl.  R.  1259; 

1 T.  R.  760,  n. ; 3 T.  R.  14 ; 6 T.  R. 
62;  4 Munf.  124;  6 Esp.  R.  20;  2 
Yes.  236 ; 2 Camp.  R.  344 ; 1 Stark. 
R.  192. 

And  see,  in  general,  10  Yin.  Abr. 


420,  tit.  Estoppel ; Bac.  Abr.  Pleas,  I 
1 1 ; Com.  Dig.  Estoppel ; lb.  Pleader, 
S5;  Arch.  Civ.  PI.  218;  Dock  PI. 
255  ; Stark.  Ev.  pt.  2,  p.  206,  302 ; 
pt.  4,  p.  30;  2 Smith’s  Lead.  Cas. 
417 — 400.  Vide  Term. 

ESTOVERS,  estates,  is  the  right  of 
taking  necessary  wood  for  the  use  or 
furniture  of  a house  or  farm,  from  off 
another's  estate.  The  word  bote  is 
used  synonymously  with  the  word 
stovers.  2 Bl.  Com.  35 ; Dane’s  Ah. 
Index,  h.  t. ; Wood!*.  L.  & T.  232  ; 
10  Wend.  639. 

ESTRAYS,  arc  cattle  whose  owner 
is  unknown. 

2. — In  the  United  States  generally  it 
is  presumed  by  local  regulations,  they 
are  subject  to  being  sold  for  the  benefit 
of  the  poor,  or  some  other  public  use, 
of  the  place  where  found,  after  certain 
formalities  of  advertising,  &c.,  have 
been  performed. 

ESTREAT.  This  term  is  used  to 
signify  a true  copy  or  note  of  some 
original  writing  or  record,  and  specially 
of  tines  and  amercements  imposed  by 
a court,  and  extracted  from  the  record, 
and  certified  to  a proper  officer  or  offi- 
cers authorised  and  required  to  collect 
them.  Vide  F.  N.  B.  57,  76. 

ESTREPE.  This  word  is  derived 
from  the  French,  eslrapicr,  to  cripple. 
It  signifies  an  injury  to  lands,  to  the 
damage  of  another,  as  a reversioner. 
This  is  prevented  by  a writ  of  estrepc- 
ment. 

ESTREPEMENT.  The  name  of  a 
writ  which  lay  at  common  law  to  pre- 
vent a party  in  possession  from  com- 
mitting waste  on  an  estate,  the  title  to 
which  is  disputed,  after  judgment  ob- 
tained in  any  real  action,  and  before 
possession  was  delivered  by  the  sheriff*. 

2. — But  as  waste  might  be  committed 
in  some  cases,  pending  the  suit,  the 
statute  of  Gloucester  gave  another  writ 
of  estrepement  pendente  placito,  com- 
manding the  sheriff  firmly  to  inhibit 
the  tenant  “ ne  faciat  vastum  vel  stre- 
pementum  pendente  placito  dicto  indis- 
cusso.”  By  virtue  of  either  of  these 
writs,  the  sheriff  may  resist  those  who 
commit  waste  or  offer  to  do  so ; and  lie 
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may  use  sufficient  force  for  the  purpose. 

3 III.  Com.  225,  22G. 

3. — In  Pennsylvania,  by  legislative 
enactment,  the  remedy  by  estrepement 
is  extended  for  the  benefit  of  any  owner 
of  lunds  leased  lor  years  or  at  will,  at 
any  time  during  the  continuance  or 
after  the  expiration  of  such  demise, 
and  due  notice  given  to  the  tenant  to 
leave  the  same,  agreeably  to  law',  or 
for  any  purchaser  at  sheriff  or  coro- 
ner’s sale  of  lands,  &c.,  after  he  has 
been  declared  the  highest  bidder  by  | 
the  sheilf  or  coroner;  or  for  any  mort- 
gagee or  judgment  creditor,  after  the 
lands  bound  by  such  judgment  or 
mortgage,  shall  have  been  condemned  | 
by  inquisition,  or  which  may  b<*  subject 
to  Iks  sold  by  a writ  of  venditioni  ex- 
ponas or  levari  facias.  Vide  10  Vin. 
Ah.  497  : Woodf.  Landl.  & Ten.  447  ; 
Archb.  Civ.  PI.  17 ; 7 Coin.  Dig. 
659. 

ET  C/ETERA,  a Latin  phrase 
which  has  been  adopted  in  English ; it 
signifies,  ami  the  like , and  so  of  the 
rest;  it  is  commonly  abbreviated, 
fc. 

2.  — Formerly  the  pleader  was  re- 
quired to  be  very  particular  in  making 
his  defence,  (q.  v.)  By  making  full 
defence,  ho  impliedly  admitted  the  ju- 
risdiction of  the  court,  and  the  compe- 
tency of  the  plaintiff  to  sue ; and  half 
defence  was  used  when  the  defendant 
intended  to  plead  to  the  jurisdiction,  or 
disability.  To  prevent  the  inconveni- 
ences which  might  arise  by  pleading 
full  or  half  defence,  it  became  the 
practice  to  plead  in  the  following  form: 
“ And  the  said  C D,  by  E F,  his 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  <Sc c.,  and  says,” 
which  was  either  full  or  half  defence. 
2 Saund.  209,  c. ; Steph.  PI.  432 ; 2 
Chit  PI.  455. 

3.  — In  practice,  the  < J-c.  is  used  to 
supply  the  place  of  words  which  have 
been  omitted.  In  taking  recognizance, 
for  example,  it  is  usual  to  make  an 
entry  on  the  docket  of  the  clerk  of  the 
court  as  follows : A B,  tent,  < jrc.,  in  the 
Bum  of  81000,  to  answer,  tj  c.  0 S.  & 
II.  427. 


EUNOMY.  Equal  laws,  and  u well 
adjusted  constitution  of  government. 

EUNOCII,  is  a male  whose  organs 
of  generation  have  been  so  fir  removed 
or  disorganized,  that  he  is  rendered  in- 
capable of  reproducing  his  spocies. 
Domat,  Lois  Civ.  liv.  prel.  tit.  2,  s.  1, 
n.  10. 

EVASION,  a subtle  device  to  set 
aside  the  truth,  or  escapo  the  punish- 
ment of  the  law  ; as  if  a man  should 
tempt  another  to  strike  him  first,  in 
order  that  he  might  have  an  opportu- 
nity of  returning  the  blow'  with  impu- 
nity. He  is  nevertheless  punishable 
because  he  becomes  himself  the  agres- 
sor  in  such  a case.  Hawk.  I*.  C.  c. 
31,  § 24,  25  ; Bac.  Ah.  Fraud,  A. 

EV ICTION,  is  the  loss  or  deprivation 
which  the  possessor  of  a thing  sutlers, 
either  in  whole  or  in  part,  of  his  right 
of  property  in  such  a thing,  in  conse- 
quence of  the  right  of  a third  |>ersoii 
established  before  a competent  tribu- 
nal. 

2. — The  eviction  may  be  total  or 
partial.  It  is  total  when  the  possessor 
is  wholly  deprived  of  his  rights  in  the 
whole  thing ; partial,  when  he  is  de- 
prived of  only  a portion  of  the  thing, 
as,  if  he  had  fifty  acres  of  land,  and  a 
third  person  recovers  by  a better  title 
twenty-live ; or,  of  some  right  in  re- 
lation to  the  tiling;  as  if  a stranger 
should  claim  and  establish  a right  to 
some  easement  over  the  same.  When 
the  grantee  suflers  a total  eviction,  and 
he  has  a covenant  of  seisin,  he  re- 
covers from  the  seller,  the  considera- 
tion money,  with  interest  and  costs,  and 
no  more.  The  grantor  has  no  concern 
with  the  future  rise  or  fall  of  the  pro- 
perty, nor  with  the  improvements  made 
by  the  purchaser.  This  seems  to  be 
the  general  rule  in  the  United  States. 

3 Caines,  R.  Ill  ; 4 John.  R.  1 ; 13 
Johns.  R.  50  ; 4 Dali.  It.  441 ; Cooke’s 
Tenn.  R.  117 ; 1 Harr.  & Munf.  202; 
5 Munf.  It.  415;  4 Halst.  R.  139;  2 
Bibb,  R.  272.  In  Massachusetts,  the 
measure  of  damages  on  a covenant  of 
warranty,  is  the  value  of  the  land  at 
the  time  of  eviction.  3 Mass.  It.  523; 

4 Mass.  It.  108.  See  as  to  other 
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states,  1 Bay,  U.  19,  265;  3 Dos. 
Eq.  R.  245;  2 Const.  R.  584;  2 
McCord’s  R.  413;  3 Call’s  R.  320. 

3. — When  the  eviction  is  only  par- 
tial, the  damages  to  be  recovered 
under  the  covenant  of  seisin,  are  a 
rateable  part  of  the  original  price,  and 
they  are  to  bear  the  same  ratio  to  the 
whole  consideration,  that  the  value  of 
land  to  which  the  title  has  failed,  bears 
to  the  value  of  the  whole  tract.  The 
contract  is  not  rescinded,  so  as  to  en- 
title the  vender  to  the  whole  considera- 
tion money,  but  only  to  the  amount  of 
the  relative  value  of  the  part  lost.  5 
Johns.  R.  49;  12  Johns.  R.  126;  Civ. 
Code  of  Lo.  2190;  4 Kent’s  Com. 
462.  Vide  6 Bac.  Ab.  44;  1 Saund. 
R.  204;  note  2,  and  322  a,  note  2. 

EVIDENCE,  is  that  which  demon- 
strates, makes  clear,  or  ascertains  the 
truth  of  the  very  fact  or  point  in  issue  ; 
3 Bl.  Com.  367 ; or  it  is  whatever  is 
exhibited  to  a court  or  jury,  whether  it 
be  by  matter  of  record,  or  writing,  or 
by  the  testimony  of  witnesses,  in  order 
to  enable  them  to  pronounce  with  cer- 
tainty, concerning  the  truth  of  any 
matter  in  dispute ; Bac.  Ab.  Evidence, 
inpr.;  or  it  is  that  which  is  legally 
submitted  to  a jury,  to  enable  them  to 
decide  upon  the  questions  in  dispute  or 
issue,  as  pointed  out  by  the  pleadings 
and  distinguished  from  all  comment  or 
argument.  1 Stark.  Ev.  8. 

2.  — Evidence  may  be  considered 
with  reference  to,  1 , the  nature  of  the 
evidence ; 2,  the  dyed  of  the  evidence; 

3,  the  instruments  of  evidence;  and, 

4,  the  effect  of  evidence. 

3.  — § 1.  As  to  its  nature , evidence 
may  be  considered  with  reference  to  its 
being,  1 , primary  evidence ; 2,  secon- 
dary evidence;  3,  positive;  4,  pre- 
sumptive ; 5,  hearsay ; and,  6,  admis- 
sions. 

4.  — 1 . Primary  evidence . The  law 
generally  requires  that  the  best  evi- 
dence the  case  admits  of  should  be 
given  ; B.  N.  P.  293;  1 Stark.  Ev. 
102,  390 ; for  example,  when  a written 
contract  has  been  entered  into,  and  the 
object  is  to  prove  what  it  was,  it  is  re- 
quisite to  produce  the  original  writing 


if  it  is  to  be  attained,  and  in  that  case 
no  copy  or  other  inferior  evidence  will 
be  received. 

5. — To  this  general  rule  there  are 
several  exceptions.  1.  As  it  refers  to 
the  quality  rather  than  to  the  quantity 
of  evidence,  it  is  evident,  that  the 
fullest  proof  that  every  case  admits  of, 
is  not  requisite ; if,  therefore,  there  are 
several  eye-witnesses  to  a fact,  it  may 
be  sufficiently  proved  by  one  only. — 2. 
It  is  not  always  requisite,  when  the 
matter  to  be  proved  has  been  reduced 
to  writing,  that  the  writing  should  be 
produced ; ns  if  the  narrative  of  a fact 
to  be  proved  has  been  committed  to 
writing,  it  may  yet  be  proved  by  parol 
evidence.  A receipt  lor  the  payment 
of  money,  for  example,  will  not  ex- 
clude parol  evidence  of  payment.  4 
Esp.  R.  213 ; and  see  7 B.  & C.  611 ; 

S.  C.  14  E.  C.  L.  R.  J01 ; 1 Campb. 
R.  439;  3 B.  & A.  506 ; 5 E.  C.  L. 
377. 

0. — 2.  Secondary  evidence , is  that 
species  of  proof  which  is  admissible  on 
the  loss  of  primary  evidence,  and 
which  becomes  by  that  event,  the  best 
evidence. 

7. — It  is  a rule  that  the  best  evi- 
dence, or  that  proof  which  most  cer- 
tainly exhibits  the  true  state  of  facts  to 
which  it  relates,  shall  be  required,  and 
the  law  rejects  secondary  or  inferior 
evidence,  when  it  is  attempted  to  be 
substituted  for  evidence  of  a higher  or 
superior  nature.  This  is  a rule  of  po- 
licy,  grounded  upon  a reasonable  sus- 
picion, that  the  substitution  of  inferior 
for  better  evidence  arises  from  sinister 
motives ; and  an  apprehension  that  the 
best  evidence,  if  produced,  would  alter 
the  case  to  the  prejudice  of  the  party. 
X his  rule  relates  not  to  the  measure 
and  quantity  of  evidence,  but  to  its 
quality  when  compared  with  some 
other  evidence  of  superior  degree.  It 
is  not  necessary,  in  point  of  law,  to 
give  the  fullest  proof  that  every  case 
may  admit  of.  If,  for  example,  there 
be  several  eye-witnesses  to  a fact  it 
may  be  proved  by  the  testimony  of  one 
only. 

8 — When  primary  evidence  cannot 
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be  had,  then  secondary  evidence  will 
be  admitted,  because  then  it  is  the  best. 
But  before  such  evidence  can  be  al- 
lowed, it  must  be  clearly  made  to  ap- 
pear that  the  superior  evidence  is  not 
to  be  had.  The  person  who  possesses 
it  must  be  applied  to,  whether  he  Ikj  a 
stranger  or  the  opposite  party  ; in  the 
case  of  a stranger,  a subpuma  and  at- 
tachment, when  proper,  must  bo  taken 
out  and  served,  and,  in  the  case  of  a 
party,  notice  to  produce  such  primary 
evidence  must  be  proved  before  the  se- 
condary evidence  will  bo  admitted.  7 
Scrg.  & Rawle,  1 IG  ; G Binn.  228  ; 4 
Binn.  U.  295,  note;  G Binn.  U.  478; 
7 East,  R.  GG ; 8 East,  R.  278;  3 B. 
& A.  290 ; S.  C.  5 E.  C.  L.  R.  291. 

9.  — After  proof  of  the  due  execution 
of  the  original,  the  contents  should  be 
proved  by  a counterpart,  if  there  be 
one,  for  this  is  the  next  best  evidence ; 
and  it  seems  that  no  evidence  of  a mere 
copy  is  admissible  until  proof  has  been 
given  that  the  counterpart  cannot  l>c 
produced.  G T.  R.  23G.  If  there  be 
no  counterpart  a copy  inav  be  proved 
in  evidence  by  any  witness  who  knows 
that  it  is  a copy,  from  having  compar- 
ed it  with  the  original.  Bull.  N.  I*. 
254 ; 1 Kcb.  117  ; 0 Binn.  R.  234  ; 2 
Taunt.  R.  52  ; 1 Cainpb.  R.  4G9  ; 8 
Mass.  R.  273.  If  there  be  no  copy, 
the  party  may  produce  an  abstract,  or 
even  give  parol  evidence  of  the  contents 
of  u deed.  10  Mod.  8 ; 6 T.  R.  556. 

10.  — But  it  has  been  decided  that 
there  are  no  degrees  in  secondary  evi- 
dence ; and  when  a party  has  laid  the 
foundation  for  such  evidence,  ho  may 
prove  the  contents  of  a deed  by  parol, 
though  it  appear  that  an  attested  copy  is 
in  existence.  6 C.  & P.  206  ; 8 lb.  389. 

11.  — 3.  Positive  evidence  is  that 
which,  if  believed,  establishes  the  truth 
of  n fact  in  issue,  and  does  not  arise 
from  any  presumption.  Evidence  is 
direct  and  positive,  when  the  very  facts 
in  dispute  are  communicated  by  those 
who  have  the  actual  knowledge  of  them 
by  means  of  their  senses.  1 Phil.  Ev. 
1 16  ; l Stark.  19.  In  one  sense  there 
is  but  little  direct  or  positive  proof,  or 
such  proof  as  is  acquired  by  means  of 
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one’s  own  sense,  all  other  evidence  is 
presumptive,  hut,  in  common  accepta- 
tion, direct  and  positive  evidence  is  that 
which  is  communicated  by  one  who  has 
actual  knowledge  of  the  fact. 

12.  — 1.  Presumptive  evidence  is  that 
which  is  not  direct,  hut  where,  on  the 
coutrary,  a fact  which  is  not  positively 
known,  is  presumed  or  inferred  from 
one  or  more  other  facts  or  circumstan- 
ces which  arc  known.  Vide  article 
PrcsumjUion , and  Rose.  Civ.  Ev.  13; 
1 Stark.  Ev.  18. 

13.  — 5.  Hearsay , is  the  evidence  of 
those  who  relate,  not  what  they  know 
themselves,  but  what  they  have  heard 
from  others. 

14.  — Such  mere  recitals  or  asser- 
tions cannot  lie  received  in  evidence, 
for  many  reasons,  hut  principally  for 
the  following : first,  that  the  parly  mak- 
ing such  declarations  is  not  on  oath ; 
and,  secondly,  because  the  party 
against  whom  it  operates,  has  no  op- 
portunity of  cross-examination.  1 
Phil.  Ev.  185.  See  for  other  reasons, 
1 Stark.  Ev.  4,  pt.  p.  44.  The  gene- 
ral rule  excluding  hearsay  evidence 
does  not  apply  to  those  declarations  to 
which  the  party  is  privy,  or  to  admis- 
sions which  he  himself  has  made.  Sec 
Admissions. 

15.  — Many  facts,  from  their  very 
nature,  either  absolutely,  or  usually 
exclude  direct  evidence  to  prove  them, 
being  sucli  as  are  either  necessarily  or 
usually,  imperceptible  by  the  senses, 
and  therefore  incapable  of  the  ordinary 
means  of  proof.  These  are  questions 
of  pedigree  or  relationship,  character, 
prescription,  custom,  boundary,  and 
the  like ; as  also  questions  which  de- 
pend upon  the  exercise  of  particular 
skill  and  judgment.  Such  facts,  some 
from  their  nature,  and  others  from  their 
antiquity,  do  not  admit  of  the  ordinary 
and  direct  means  of  proof  by  living 
witnesses;  and,  consequently,  resort 
must  be  had  to  the  best  means  of  proof 
which  the  nature  of  the  cases  allbrd. 
See  Boundary  ; Custom  ; Opinion ; 
Perligrce  ; Prescription. 

10. — 6.  Admissions,  are  the  declar- 
ations, which  a party  by  himself,  or 
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those  who  act  under  his  authority, 
make  of  the  existence  of  certain  facts. 
Vide  Admissions. 

17. — § 2.  The  object  of  evidence  is 
next  to  be  considered.  It  is  to  ascer- 
tain the  truth  between  the  parties.  It 
has  been  discovered  by  experience  that 
this  is  done  most  certainly  by  the 
adoption  of  the  following  rules,  which 
are  now  binding  as  law:  1.  The  evi- 
dence must  be  confined  to  the  point  in 
issue ; 2.  The  substance  of  the  issue 
must  be  proved,  but  only  the  substance 
is  required  to  be  proved ; 3.  The  af- 
firmative of  the  issue  must  be  proved. 

18 — 1.  It  is  a general  rule,  both  in 
civil  and  criminal  cases,  that  the  evi- 
dence shall  be  confined  to  the  point  in  | 
issue.  Justice  and  convenience  re- 
quire the  observance  of  this  rule,  par- 
ticularly in  criminal  cases,  for  when  a 
prisoner  is  charged  with  an  offence,  it 
is  of  the  utmost  importance  to  him  that 
the  facts  laid  before  the  jury  should 
consist  exclusively  of  the  transaction, 
w hich  forms  the  subject  of  the  indict-  ' 
ment,  and,  which  alone,  he  has  come 
prepared  to  answer.  2 Iluss.  on  Cr. 
694  ; 1 Phil.  Ev.  100. 

19.  — To  this  general  rule  there  are 
several  exceptions,  and  a variety  of  i 
cases  which  do  not  fall  within  the  rule.  I 
1.  In  general,  evidence  of  collateral 
facts  is  not  admissible ; but  when  such 
a fact  is  material  to  the  issue  joined  be- 
tw'een  the  parties,  it  may  be  given  in 
evidence,  as,  for  example,  in  order  to 
prove  that  the  acceptor  of  a bill  knew 
the  payee  to  be  a fictitious  person  ; or 
that  the  drawer  had  general  authority 
from  him  to  fill  up  bills  with  the  name 
of  a fictitious  payee,  evidence  mav  be 
given  to  show  that  he  lmd  accepted  ! 
similar  bills  before  they  could  from  their 
date,  have  arrived  from  the  place  of  I 
date.  2 II.  Bl.  288. 

20.  — 2.  Although  when  special  da-  ; 
mage  sustained  by  the  plaintiff  is  not  I 
stated  in  the  declaration,  it  is  not  one  I 
of  the  points  in  issue,  and  evidence  of 
it  cannot  be  received ; yet  a damage  I 
w hich  is  the  necessary  result  of  the  de-  I 
fendant’s  breach  of  contract,  may  be  [ 
proved,  notwithstanding  it  is  not  in 


the  declaration.  11  Price’s  Reports, 
19. 

21.  — 3.  In  general,  evidence  of  the 
character  of  either  party  to  a suit  is  in- 
admissible, yet  in  some  cases  such  evi- 
dence may  be  given.  Vide  article 
Ctuiracter. 

22.  — 4.  When  evidence  incidentally 
applies  to  another  person  or  thing  not 
included  in  the  transaction  in  question, 
and  w ith  regard  to  whom  or  to  which 
it  is  inadmissible ; yet  if  it  bear  upon 
the  point  in  issue,  it  will  be  received. 
8 Bingh.  Rep.  376  ; S.  C.  21  Eng.  C. 
L.  R.  325;  and  see  1 Phil.  Ev.  158; 
2 East,  P.  C.  1035  ; 2 Leach,  9*5  ; S. 
C.  1 New  Rep.  92 ; Russ.  & Ry.  C. 
C.  376  ; 2 Yeates,  114 ; 9 Conn.  Rep. 
47. 

23.  — 5.  The  acts  of  others,  ns  in  the 
case  of  conspirators,  may  l>e  given  in 
evidence  against  the  prisoner,  when 
referable  to  the  issue ; but  confessions 
made  by  one  of  several  conspirators 
after  the  offence  has  been  completed, 
and  wfhcn  the  conspirators  no  longer 
act  in  concert,  cannot  be  received. 
Vide  article  Confession , and  10  Pick. 
497;  2 Pet.  Rep.  364;  2 Brec.  R. 
269  ; 3 Serg.  & Rawle,  9 ; 1 Rawle, 
362,  458  ; 2 Ixigh’s  R.  715  ; 2 Day’s 
Cas.  205 ; 3 Serg.  & Raw  le,  220  ; 3 
Pick.  33 ; 4 Cranch,  75 ; 2 II.  & A. 
573,4;  S.  C.  5 E.  C.  L.  R.  381. 

24.  — 6.  In  criminal  cases  when  the 

offence  is  a cumulative  one,  consisting 
itself  in  the  commission  of  a number  of 
acts,  evidence  of  those  acts  is  not  only 
admissible,  but  essential  to  support  the 
charge.  On  an  indictment  against  a 
defendant  for  a conspiracy,  to  cause 
himself  to  be  believed  a man  of  large 
property,  for  the  purpose  of  defrauding 
tradesmen  ; after  proof  of  a represent- 
ation to  one  tradesman,  evidence  may 
therefore  be  given  of  a representation 
to  another  tradesman  at  a different 
time.  1 Cnmpb.  Rep.  399  ; 2 Day’s 
Las.  205;  1 John.  R.  1)9  ; 4 Rogers’s 
Rec.  143;  2 Johns.  Cas.  193.  ° 

25.  — 7.  To  prove  the  guilty  know'- 
lcdge  of  a prisoner,  with  regard  to  the 
transaction  in  question,  evidence  of 
other  offences  of  the  same  kind,  com- 


EVT 


EVI 


531 


mittcd  by  tho  prisoner,  though  not 
charged  in  the  indictment,  is  admissi- 
ble against  him.  As  in  the  case  where 
a prisoner  had  passed  a counterfeit  dol- 
lar, evidence  that  ho  had  other  coun- 
terfeit dollars  in  his  possession  is  evi- 
dence to  prove  the  guilty  knowledge. 
2 Const.  R.  758;  lb.  776;  1 Dailey, 
R.  300;  2 Leigh’s  R.  745;  1 Wheel- 
er’s Cr.  Cus.  415;  3 Rogers’s  Rec. 
148;  Russ.  & Ry.  132;  1 Campb. 
Rep.  324;  5 Randolph’s  R.  701. 

26.  — 2.  The  substance  of  the  issue 
joined  between  the  parties  must  lx; 
proved.  1 Phil.  Ev.  190.  Under  this 
rule  will  be  considered  the  quantity  of 
evidence  required  to  support  particular 
averments  in  the  declaration  or  indict- 
ment. 

27.  — And,  firsts  of  civil  cases.  1. 

It  is  a fatal  variance  in  a contract,  if  it 
appear  that  a party  who  ought  to  have 
been  joined  ns  plaintiff  has  been  omit- 
ted. 1 Saund.  291  h.  (n.)  ; 2 T.  R. 
282  ; but  it  is  no  variance  to  omit  a 
person  who  might  have  been  joined  as 
defendant,  because  the  non-joinder 
ought  to  have  been  pleaded  in  abate- 
ment. 1 Saund.  291  d,  (n.)  2.  The 

consideration  of  the  contract  must  be 
proved  ; but  it  is  not  necessary  for  the 
plaintiff  to  set  out  in  his  declaration,  or 
prove  on  the  trial,  the  several  parts  of 
a contract  consisting  of  distinct  and 
collateral  provisions ; it  is  sufficient  to 
state  so  much  of  the  contract  as  con- 
tains the  entire  consideration  of  the 
act,  and  the  entire  act  to  be  done  in 
virtue  of  such  consideration,  including 
the  time,  manner,  and  other  circum- 
stances of  its  performance.  6 East, 
R.  568  ; 4 B.  & A.  387  ; 6 E.  C.  L. 
R.  455. 

28.  — Sccoiutty , In  criminal  cases,  it 
may  be  laid  down,  1.  That  it  is,  in 
general,  sufficient  to  prove  what  con- 
stitutes an  offence.  It  is  enough  to 
prove  so  much  of  the  indictment  as 
shows  that  tho  defendant  has  commit- 
ted a substantive  crime  therein  speci- 
fied. 2 Campb.  R.  585 ; 1 Harr.  & 
John.  427.  If  a man  be  indicted  for 
robbery,  he  may  be  found  guilty  of 
larceny,  and  not  guilty  of  the  robbery. 


2 1 lale,  P.  C.  302.  The  offence  of 
which  the  party  is  convicted  must, 
however,  be  of  the  same  class  with 
that  of  which  he  is  charged.  1 Leach, 
14  ; 2 Stra.l  133. 

29.  — 2.  When  the  intent  of  the  pri- 
soner furnishes  one  of  the  ingredients 
in  the  offence,  and  several  intents  are 
laid  in  the  indictment,  each  of  which, 
together  with  tho  act  done,  constitutes 
an  oflcnee,  it  is  sufficient  to  prove  one 
intent  only.  3 .Stark.  R.  35 ; 14  E. 
C.  L.  R.  154,  163. 

30.  — 3.  When  a person  or  thing, 
necessary  to  lx;  mentioned  in  an  in- 
dictment, is  described  with  circum- 
stances of  greater  particularity  than  is 
requisite,  yet  those;  circumstances  must 
be  proved.  3 Rogers’s  Rec.  77 ; 3 
Day's  Cas.  283.  ror  example,  if  a 
party  be  charged  with  stealing  a Mack 
horse,  the  evidence  must  correspond 
with  the  averment,  although  it  was  un- 
necessary to  make  it.  Roscoc’s  Cr. 
Ev.  77 ; 4 Ohio,  350. 

31.  — 4.  The  name  of  the  prosecu- 
tor, or  party  injured,  must  l>e  proved 
as  laid,  ami  the  rule  is  the  same  with 
reference  to  the  name  of  a third  person 
introduced  into  the  indictment,  as  de- 
scriptive of  some  person  or  thing. 

32.  — 3.  The  affirmative  of  the  issue 
must  be  proved.  Tho  general  rule 
with  regard  to  the  onus  of  proving  the 
issue,  requires  that  tho  party  who  as- 
serts the  affirmative  should  prove  it. 
But  this  rule  ceases  to  operate  the  mo- 
ment the  presumption  of  law'  is  thrown 
in  the  other  scale.  When  the  issue  is 
on  the  legitimacy  of  a child,  therefore, 
it  is  incumbent  on  the  party  asserting 
the  illegitimacy  to  prove  if.  2 Selw. 
N.  P.  709.  Vide  Onus  Prdban/li ; 
Presumption  ; 2 Gall.  R.  485 ; and  1 
McCord,  573. 

33.  — § 3.  The  consideration  of  the 
instruments  of  evidence  will  be  the 
subject  of  this  head.  These  consist 
of  records,  private  writings,  or  wit- 
nesses. 

34.  — 1.  Records  arc  to  be  proved 
by  an  exemplification,  duly  authentica- 
ted, vide  Authentication,  in  all  cases 
where  the  issue  is  nul  lid  record . In 
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other  eases,  an  examined  copy,  duly 
proved,  will,  in  general,  be  evidence. 
Foreign  laws  as  proved  in  the  mode 
pointed  out  under  the  urticle  Foreign 
laics. 

35. — 2.  Private  writings  are  proved 
by  producing  the  attesting  witness,  or 
in  ease  of  his  death,  absence,  or  other 
legal  inability  to  testify,  as  if,  after  at- 
testing tlie  pnjK'r,  ho  becomes  infa- 
mous, his  hand-writing  may  be  proved. 
When  there  is  no  witness  to  the  instru- 
ment, it  may  be  proved  by  the  evidence 
of  the  hand-writing  of  the  party,  by  a 
person  who  has  seen  him  write,  or  in  a 
course  of  correspondence  lias  become 
acquainted  with  his  hand.  See  Com- 
parison of  hand-w riling,  and  5 Binn. 
R.  349;  10  Serg.  & Rawlc,  110;  11 
Scrg.  & Rawlc,  333;  3 W.  C.  C.  R. 
31  ; 11  Serg.  Ac  Rawlc,  317  ; 6 Serg. 
Ac  Rawlc,  12,  312;  1 Rawle,  R.  223  ; 
3 Rawlc,  R.  312;  1 Ashm.  R.  8;  3 
Penn.  R.  136. 

30. — Books  of  original  entry,  when 
duly  proved,  arc  prinui  facie  evidence 
of  goods  sold  and  delivered,  and  of 
work  and  labour  done.  Vide  Origi- 
nal entry. 

37. — 3.  Proof  by  witnesses.  The 
testimony  of  witnesses  is  called  parol 
evidence,  or  that  which  is  given  viva 
vocc,  is  contradistinguished  to  that 
which  is  written  or  documentary.  It 
is  a general  rule,  that  oral  evidence 
shall  in  no  case  be  received  as  equiva- 
lent to,  or  ns  a substitute  for,  a written 
instrument,  where  the  latter  is  required 
by  law ; or  to  give  cftect  to  a written 
instrument  which  is  detective  in  any 
particular  which  by  law  is  essential  to 
its  validity  ; or  to  contradict,  alter  or 
vary  a written  instrument,  either  ap- 
pointed by  law,  or  by  the  contract  of 
the  parties,  to  be  the  appropriate  and 
authentic  memorial  of  the  particular 
facts  it  recites ; for  by  doing  so,  oral 
testimony  would  l>e  admitted  in  usurpa- 
tion of  a species  of  evidence  decidedly 
superior  in  degree.  1 Serg.  Ac  Rawle, 
464  ; lb.  27  ; Addis.  R.  361  .;  2 Dali. 
172;  1 Ycatcs,  140;  1 Binn.  616;  3 
Marsh.  (Ken.)  R.  333;  4 Bibb,  R. 
473;  1 Bibb,  R.  271;  11  Mass.  R. 


30;  13  Mass.  R.  443;  3 Conn.  9;  20 
Johns.  49;  12  Johns.  R.77  ; 3 Camp. 
57;  1 Esp.  C.  53;  1 M.  At  S.  21; 
Bunh.  175. 

38.  — But  parol  evidence  is  admissi- 
ble to  defeat  a written  instrument,  on 
the  ground  of  fraud,  mistake,  Ate.,  or 
to  apply  it  to  its  proper  subject-matter ; 
or,  in  some  instances,  as  ancillary  to 
such  application,  to  explain  the  mean- 
ing of  doubtful  terms,  or  to  rebut  pre- 
sumptions arising  extrinsically.  In 
these  cases,  the  parol  evidence  does 
not  usurp  the  place,  or  arrogate  the 
authority  of,  written  evidence,  but 
either  shows  that  the  instrument  ought 
not  to  lie  allowed  to  operate  at  all,  or 
is  essential  in  order  to  give  to  the  in- 
strument its  legal  cftect.  1 Murph.  R. 
426  ; 4 Dcsaus.  R.  211  ; 1 Desaus.  R. 
3 15  : 1 Bay,  R.  2 17  ; 1 Bibb,  R.  271; 
1 1 Mass.  R.  30 ; sec  1 Pet.  C.  C.  R. 
85;  1 Binn.  R.  610;  3 Binn.  R.  587; 
3 Serg.  Ac  Rawle,  340 ; Poth.  Obi.  Pt. 
4,c.  2. 

39.  — § 4.  The  effect  of  evidence. 
Under  this  head  will  be  considered, 
1st,  the  cftect  of  judgments  rendered 
in  the  United  States,  and  of  records 
lawfully  made  in  this  country ; and, 
2dly,  the  cftect  of  foreign  judgments 
and  laws. 

40.  — 1.  As  a general  rule,  a judg- 
ment rendered  by  a court  of  competent 
jurisdiction,  directly  upon  the  point  in 
issue,  is  a bar  between  the  same  par- 
ties. 1 Phil.  Ev.  242 ; and  privies  in 
blood,  as  an  heir,  3 Mod.  141,  or  pri- 
vies in  estate,  1 Ld.  Raym.  730,  B.  N. 
P.  232,  stand  in  the  same  situation  as 
those  they  represent ; the  verdict  and 
judgment  may  be  used  for  or  against 
them,  and  is  conclusive.  Vide  Res 
Judicata. 

41.  — The  constitution  of  the  United 
States,  art.  4,  s.  1,  declares,  that 
“ Full  faith  and  credit  shall  lx?  given, 
in  each  state,  to  the  public  acts,  re- 
cords, and  judicial  proceedings  of 
every  other  state.  And  Congress  may, 
by  general  laws,  prescribe  the  manner 
in  which  such  acts,  records,  and  pro- 
ceedings, shall  be  proved,  and  the  cftect 
thereof.”  Vide  article  Authentication, 
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and  7 Crunch,  431 ; 3 Wheat.  R.  234; 
10  Wheat.  R.  409;  17  Maas.  R.  540; 

9 Crunch,  192;  2 Yeates,  532;  7 
Crunch,  408 ; 3 Bibb’s  R.  309 ; 5 
Day’s  R.  503 ; 2 Marsh.  (Kty.)  K. 
293. 

42. — 2.  As  to  the  e fleet  of  foreign 
laws,  see  article  Foreign  Laws.  For 
the  force  and  effect  of  foreign  judg- 
ments, see  article  Foreign  Judg- 
ments. 

Vide,  generally,  the  Treatises  on 
evidence  of  Gilbert,  Phillips,  Starkie, 
Roscoe,  Swift,  Bentham,  Macnally, 
and  Peake ; the  various  Digests,  h.  t. 

Evidence,  conclusive,  is  that 
which,  while  uncontradictcd,  satisfies 
the  judge  and  jury ; it  is  also  that 
which  cannot  be  contradicted. 

2. — The  record  of  a court  of  com- 
mon law  jurisdiction  is  conclusive  ns 
to  the  facts  therein  stated.  2 Wash. 
04;  2 II.  & M.  55;  0 Conn.  508. 
Rut  the  judgment  and  record  of  a prize- 
court  is  not  conclusive  evidence  in  the 
State  courts,  unless  it  had  jurisdiction 
of  the  subject-matter ; and  whether  it 
had  or  not,  the  State  courts  may  de- 
cide. 1 Conn.  429.  See  ns  to  the 
conclusivcness  of  the  judgments  of 
foreign  courts  of  admiralty,  4 Cranch, 
421,  434;  3 Cranch,  458;  Gilmer, 

10  : Const.  R.  381  ; 1 N.  & M.  537. 

Evidence  extrinsic.  External 

evidence,  or  that  which  is  not  contain- 
ed in  the  body  of  an  agreement,  con- 
tract, and  the  like. 

2. — It  is  a general  rule  that  extrin- 
sic evidence  cannot  be  admitted  to 
contradict,  explain,  vary  or  change  the 
terms  of  a contract  or  of  a will,  except 
in  a latent  ambiguity,  or  rebut  a re- 
sulting trust.  14  John.  1 ; 1 Day,  R. 
8;  0 Conn.  270. 

EVOCATION,  French  law , is  the 
act  by  which  a judge  is  deprived  of 
cognizance  of  a suit  over  which  he  had 
jurisdiction,  for  the  purpose  of  con- 
ferring on  other  judges  the  power  of 
deciding  it.  This  is  done  with  us  by 
writ  of  certiorari. 

EWAGE.  A toll  paid  for  water 
passage.  Cowell.  The  same  as  aqua- 
gium,  (q.  v.) 


I EX  CONTRACTU.  This  term  is 
applied  to  such  things  ns  arise  upon  a 
| contract ; as  an  action  which  arises 
: cx  contractu.  Vide  Action. 

EX  DELICTO,  which  arises  in  con- 
sequence of  a crime,  misdemeanor, 

| fault  or  tort ; actions  arising  ex  delicto , 
are  case,  replevin,  trespass,  trover.  Sec 
Action . 

EX  EQUO  ET  BONO.  In  equity 
and  good  conscience.  A man  is  liound 
to  pay  money  which  cx  cquo  ct  Ixmo 
he  holds  for  the  use  of  another. 

EX  MERO  MOTU,  from  mere  mo- 
tion of  a party’s  own  free  will.  To  pre- 
vent injustice,  the  courts  will,  ex  mcro 
motu , make  rules  and  orders  which 
the  parties  would  not  strictly  be  enti- 
tled to  ask  for. 

EX  OFFICIO.  By  virtue  of  his  office. 

2. — Many  powers  are  granted  and 
exercised  by  public  officers  which  arc 
not  expressly  delegated.  A judge,  for 
example,  may,  cx  officio,  be  a con- 
servator of  the  peace,  and  a justice  of 
the  pence. 

EX  PARTE,  of  the  one  part.  Many 
things  may  be  done  ex  parte , when  the 
opposite  party  has  had  notice  ; an  affi- 
davit, or  deposition  is  said  to  be  taken 
ex  parte  w hen  only  one  of  the  parties 
attends  to  taking  the  same. 

EX  POST  1' ACT O,  contracts,  crim. 
law.  This  is  a technical  expression 
which  signifies,  that  something  has  been 
done  after  another  thing,  in  relation  to 
the  latter. 

2.  — An  estate  granted  may  be  made 
good  or  avoided  by  matter  cx  post 
facto,  when  an  election  is  given  to  the 
party  to  accept  or  not  to  accept.  1 
Co.  140. 

3.  — The  constitution  of  the  United 
States,  art.  1,  see.  10,  forbids  the 
states  to  pass  any  ex  post  facto  law  ; 
which  has  been  defined  to  be  one  which 
renders  the  act  punishable  in  a manner 
in  w'hich  it  was  not  punishable  when  it 
was  committed.  6 Cranch,  138.  This 
definition  extends  to  laws  passed  after 
the  act,  and  affecting  a person  by  way 
of  punishment  of  that  act,  either  in  his 
person  or  estate.  3 Dali.  386 ; 1 
Black!’.  Ind.  R.  193 ; 2 Pet  U.  S.  Rep. 
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413;  1 Kent,  Com.  408;  Dane’s  Ab. 
Index,  h.  t. 

4. — This  prohibition  in  the  consti- 
tution against  passing  ex  post  facto 
laws,  applies  exclusively  to  criminal 
or  penal  cases,  and  not  to  civil  eases. 
Serg.  Const.  Law,  358.  Vide  2 Pick. 
R.  172  ; 11  I’ick.  R.  28;  2 Root,  U. 
350;  5 Monr.  133;  0 Mass.  11.  303; 
3 N.  1 1.  Rep.  475  ; 7 John.  U.  488  ; 0 
Itinn.  R.  271  ; 1 J.  J.  Marsh.  083;  2 
Pet.  R.  081 ; and  the  article  Retros- 
pective. 

EX  VI  TERMINI.  By  force  of  the 
term  ; ns  a bond  ex  vi  termini  im[>orts 
a sealed  instrument. 

EXACTION,  torts,  a wilful  wrong 
done  by  an  officer,  or  by  one  who,  un- 
der colour  of  his  office,  takes  more  fee 
or  pay  for  his  services  than  what  the 
law  allows.  Between  extortion  and 
exaction  there  is  this  difference ; that 
in  the  former  cast;  the  officer  extorts 
more  than  his  due,  when  something  is 
due  to  him;  in  the  latter  he  exacts 
what  is  not  his  due,  when  there  is 
nothing  due  to  hint.  Co.  Lilt.  308. 

EXAMINATION,  practice,  is  the 
interrogation  of  a witnoss,  in  order  to 
ascertain  his  knowledge  as  to  the  facts 
in  dispute  between  parties.  When  the 
examination  is  made  by  the  party  who 
called  the  witness,  it  is  called  an  ex- 
amination  in  chief  When  it  is  made 
by  the  other  party,  it  is  known  by  the 
name  of  cross-examination,  (q.  v.) 

3. — The  examination  is  to  be  made 
in  open  court,  when  practicable,  but 
when  on  account  of  age,  sickness  or 
other  cause  the  witness  cannot  be  so 
examined,  then  it  may  be  made  before 
authorized  commissioners.  In  the  ex- 
amination in  chief  the  counsel  cannot 
ask  leading  questions,  except  in  par- 
ticular cases.  Vide  Cross  Examina- 
tion ; Eeading  Question, 

3. — The  laws  of  the  several  states 
require  the  private  examination  of  a 
feme  covert  before  a competent  officer 
in  order  to  pass  her  title  to  her  own 
real  estate  or  the  interest  she  has  in 
that  of  her  husband : as  to  the  mode 
in  which  this  is  to  be  done,  see  Ac- 
knowledgment, See  also  3 Call,  R. 


894;  5 Mason’s  R.  50;  1 Hill,  R. 
110;  4 Leigh,  R.  408;  2 Gill  & 
John.  1 ; 3 Rand.  R.  488  ; 1 Monr.  R. 
40  ; 3 Monr.  R.  307 ; 1 Edw.  R.  572  ; 

3 Yerg.  II.  548;  1 Yerg.  R.  413;  3 
J.  .1.  Marsh.  R.  241  ; 2 A.  K.  Marsh. 

R.  07  ; 6 Wend.  R.  0 ; 1 Dali.  11,17; 

3 Ycntcs,  R.  471  ; 8 S.  & R.  200 ; 4 

S.  & R.  273. 

EXAMINERS,  practice,  nrc  persons 
appointed  to  question  students  of  law, 
in  order  to  ascertain  their  qualifications 
before  they  are  admitted  to  practice. 
Officers  in  the  courts  of  chancery 
whose  duty  it  is  to  examine  witnesses, 
nrc  also  called  examiners.  Com.  Dig. 
Chancery,  P.  1.  For  rules  as  to  the 
mode  of  taking  examinations,  see  Grcsl. 
Eq.  Ev.  pi.  1 , c.  3,  s.  2. 

EXAMPLE.  An  example  is  a case 
put  to  illustrate  a principle.  Examples 
illustrate  but  do  not  restrain  or  change 
the  laws;  iUustrunt  non  restringunt 
legem,  Co.  Lilt.  24  n. 

KXCAMRIATOR,  the  name  of  an 
exchange  of  lands ; a broker.  This 
term  is  now  obsolete. 

EXCEFX'IO  REI  JUDICATA,  civil 
law.  The  name  of  a plea  by  which 
the  defendant  alleges  that  the  matter  in 
dispute  between  the  parties,  has  been 
before  adjudged.  Sco  Res  jurlicata. 

EXCEPTION,  Eng.  Eq.  Practice. 
Re-interrogation,  2 Benth.  Ev.  208,  n. 

Exception,  legislation,  construction. 
Exceptions  are  rules  or  laws  which 
hound  the  extent  of  others ; they  limit 
the  extent  of  the  rule  to  which  they 
apply,  and  render  that  just  and  proper, 
which  would  be,  on  account  of  its 
\ generality,  unjust  and  improper;  for 
example,  it  is  a general  rule  that  par- 
ties competent  may  make  contracts, 
the  rule  that  they  shall  not  make  any 
contrary  to  equity,  or  contra  bonos 
mores,  is  the  exception. 

Exception,  in  contracts.  An  ex- 
ception is  a clause  in  a deed,  by  which 
the  lessor  excepts  something,  out  of  that 
which  he  granted  before  by  the  deed. 

2. — To  make  a valid  exception, 
these  things  must  concur ; 1 , the  ex- 
ception must  be  by  apt  words,  ns,  sav- 
ing and  excepting,  &c. ; 2,  it  must  be 
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of  part  of  the  thing  demised,  and  not  of 
some  other  thing ; 3,  it  must  l>e  part  of 
the  thing  only,  and  not  of  all,  the 
greater  part,  or  the  effect  of  the  thing 
granted ; an  exception,  therefore,  in  a 
lease,  which  extends  to  the  whole  thing 
demised,  is  void  ; 4,  it  must  be  of  such 
thing  as  is  severable  from  the  demis- 
ed premises,  and  not  of  an  insepa- 
rable incident ; 5,  it  must  be  of  such 
a thing  as  he  that  accepts  may  have, 
and  which  properly  belongs  to  him ; 0, 
it  must  be  of  a particular  thing  out  of  a 
general,  and  not  of  a particular  thing 
out  of  a particular  thing  ; 7,  it  must  be 
particularly  described  and  set  forth  ; a 
lease  of  a tract  of  land,  except  one 
acre,  would  be  void,  because  that  acre 
was  not  particularly  described.  Woodf. 
Landl.  and  Ten.  it);  Co.  Litt.  47  a; 
Touchs.  77  ; 1 Bhepl.  R.  337  ; Wright’s 
K.  711 ; 3 John.  R.  375  ; 8 Conn.  R. 
3G9 ; G Pick.  R.  499;  G N.  II.  Rep. 
431. 

3. — An  exception  diflers  from  a 
reservation  ; the  former  is  always  part 
of  the  thing  granted  ; the  latter  is  of  a 
thing  not  in  esse  but  newly  created  or 
reserved.  An  exception  diflers  also 
from  an  explanation,  which  by  the  use 
of  a t ridelicit,  proviso , &c.,  is  allowed 
only  to  explain  doubtful  clauses  prece- 
dent, or  to  separate  and  distribute 
generals,  into  particulars.  3 Pick.  II. 
<i73. 

Exc ept ion,  pracl ice , pleading.  This 
term  is  used  in  the  civil,  nearly  in  the 
same  sense  that  the  word  plea  hns  in 
the  common  luw.  Merl.  Rupert,  h. 
t. ; Ayl.  Parerg.  251. 

2.  — In  chancery  practice,  it  is  the 
allegation  of  a party  in  writing,  that 
some  pleading  or  proceeding  in  a cause 
is  insufficient.  1 Harr.  Ch.  Pr.  228. 

3.  — Exceptions  art;  dilatory  or  per- 
emptory. llract.  lib.  5,  tr.  5 ; Britton, 
cap.  9i,  92;  1 Lilly’s  Ab.  559.  Di- 
latory exceptions  are  such  as  do  not 
tend  to  defeat  the  action,  but  only 
to  retard  its  progress.  Poth.  Proc. 
civ.  partie,  1,  c.  2,  s.  2,  art.  1 ; Code 
of  Pract.  of  Lo.  art.  332.  Declinatory 
exceptions  have  this  effect,  as  well  as 
the  exception  of  discussion  opposed  by 


a third  possessor,  or  by  a surety  in  an 
hypothecary  action,  or  the  exception 
taken  in  order  call  in  the  warrantor. 
Id. ; 7 N.  S.  282 ; 1 L.  R.  38,  420. 
These  exceptions  must  in  general  be 
pleaded  a limine  litis  before  issue 
joined.  Civ.  Code  of  Lo.  22G0  ; 1 N. 
S.  703  ; 2 N.  S.  389;  4 L.  R.  101  ; 
10  L.  R.  540.  A declinatory  exception 
is  a species  of  dilatory  exception ; 
which  merely  declines  the  jurisdiction 
of  the  judge  before  whom  the  action  is 
brought.  Code  of  Pr.  of  L.  334. 

4. — Peremptory  exceptions  arc  those 
which  tend  to  the  dismissal  of  the  ac- 
tion. Some  relate  to  forms,  others 
arise  from  the  law.  Those  which  re- 
late to  forms  tend  to  have  the  cause 
dismissed,  owing  to  some  nullities  in 
the  proceedings.  These  must  l>c  plead- 
ed in  limine  litis.  Peremptory  excep- 
tions founded  on  law,  are  those  which 
without  going  into  the  merits  of  the 
cause,  show  that  the  plaintiff  cannot 
maintain  his  action,  either  because  it  is 
prescribed,  or  because  the  cause  of  ac- 
tion has  been  destroyed  or  extinguish- 
ed. These  may  be  pleaded  at  any  time 
previous  to  definitive  judgment.  Id.  art. 
343,346;  Poth.  Proc.  Civ.  partie,  1,  c. 
2,  s.  1,  2, 3.  These  in  the  French  law, 
are  called  Fins  de  non  rccevoir , (q.  v.) 

EXCHANGE,  comm.  law.  This 
word  has  several  significations. 

2.  — 1.  Exchunge  is  a negociation 
by  which  one  person  transfers  to  ano- 
ther, funds  which  he  has  in  a certain 
place,  either  at  a price  agreed  upon,  or 
which  is  fixed  by  commercial  usage. 
This  transfer  is  made  by  means  of  on 
instrument  which  represents  such  funds, 
and  is  well  known  by  the  name  of  a 
bill  of  exchange. 

3.  — 2.  The  price  which  is  paid  in 
order  to  obtain  such  transfer,  is  also 
known  among  merchants  by  the  name 
of  exchange ; as,  exchange  on  England 
is  five  per  cent.  Sec  4 Wash.  C.  C. 
R.  307.  Exchange  on  foreign  money 
is  to  be  calculated  according  to  the 
usual  rate  at  the  time  of  trial.  5 S.  & 
R.  48. 

4.  — 3.  Barter,  (q.  v.)or  the  transfer 
of  goods  and  chattels  for  other  goods 
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and  chattels,  is  also  known  by  the  ' 
name  of  exchange,  though  the  term 
barter  is  more  commonly  used. 

5.  — 4.  The  French  writers  on  com- 
mercial law,  denominate  the  profit 
which  arises  from  a maritime  loan,  ex- 
change, when  such  profit  is  a per  cent- 
age  on  the  money  lent,  considering  it 
in  the  light  of  money  lent  in  one  place 
to  be  returned  in  another,  with  a differ- 
ence in  amount  in  the  sum  borrowed 
and  that  paid,  arising  from  the  differ- 
ence of  lime  and  place.  Mall  on  Mar. 
Loans,  no,  n. ; and  the  articles  Inte- 
rest ; Maritime;  Premium. 

6.  — 5.  By  exchange  is  also  meant, 
the  place  where  merchants,  captains  of 
vessels,  exchange  agents  and  brokers, 
assemble  to  transact  their  business. 
Code  de  Comm.  art.  71. 

7.  — 0.  According  to  the  civil  code 
of  Louisiana,  nrt.  1758,  exchange  im- 
ports a reciprocal  contract,  by  which 
the  parties  enter  into  mutual  agree- 
ment. 14  Pet.  133. 

Vide  the  articles  Bills  of  Exchange ; 
Damages  on  Hills  of  Exchange,  and 
Re-exchange.  Also  Civ.  Code  of  Lo. 
nrt.  2030. 

Exchange,  conveyancing.  An  ex- 
change is  a mutual  grant  of  equal  in-  j 
terests  in  land,  the  one  in  consideration 
of  the  other.  2 Bl.  Com.  323;  Litt.  s. 
02  ; Touclis.  289. 

2. — There  arc  five  circumstances  ne- 
cessary to  an  exchange;  1.  That  the 
estates  given  be  equal.  2.  That  the 
word  escatnbium  or  exchange  be  used, 
which  cannot  be  supplied  by  any  other  , 
word,  or  described  by  circumlocution. 
3.  That  there  lie  an  execution  by  entry 
or  claim  in  the  life  of  the  parties.  4. 
That  if  it  lie  of  things  which  lie  in 
grant,  it  be  by  deed.  5.  That  if  the  • 
lands  lie  in  several  counties,  it  be  by 
deed  indented ; or  if  the  thing  lie  in 
grant,  though  they  be  in  one  county. 
In  practice  this  mode  of  conveyancing 
is  obsolete.  Vide  Cruise,  Dig.  tit.  32  ; 
Perk.  ch.  4;  10  Vin.  Ab.  125;  Com. 
Dig  b.  t. ; Ncls.  Ab.  h.  t. ; Co.  Litt. 
5l";  Hardin’s  R.  598;  1 N.  11.  Kcp. 
65 ; 3 liar.  & John.  361 ; 1 Rollc’s 


Ab.  813;  3 Wils.  R.  489.  Vide  Hors- 
man,  302  ; 3 Wood,  243,  for  forms. 

EXCHEQUER,  Eng.  law,  is  an 
ancient  court  of  record  set  up  by  Wi|. 
liam  the  conqueror.  It  is  called  exche- 
quer  from  the  chequered  cloth,  resem- 
bling a chessboard,  which  covers  the 
table  there;  3 Bl.  Com.  45 ; it  consists 
of  two  divisions;  the  receipt  of  the 
exchequer,  which  manages  the  royal 
revenue;  and  the  court,  or  judicial  part 
of  it,  which  is  again  divided  into  a 
court  of  equity,  and  a court  of  com- 
mon law.  Ib.  44. 

2. — In  this  court  all  personal  ac- 
tions may  be  brought,  and  suits  in 
equity  commenced,  the  plaintiff  in  both 
(fictitiously  for  the  most  part,)  alleging 
himself  to  be  the  king’s  debtor,  in  order 
to  give  the  court  jurisdiction  of  the 
cause.  Wooddes.  Lect,  69.  But  by 
stat.  2 Will.  4,  c.  39,  s.  1,  n change 
has  been  made  in  this  respect. 

ExCIIKQI  Kit  CHAMBER. Eng.  lllW, 

is  a court  erected  by  statute  31  Ed.  3, 
c.  12,  to  determine  causes  upon  writs 
of  error  from  the  common  law  side  of 
the  court  of  exchequer.  3 Bl.  Com. 
55.  Another  court  of  exchequer  cham- 
ber was  created  by  the  stat.  27  LI.  c. 
8,  consisting  of  the  justices  of  the  com- 
mon bench,  and  the  barons  of  the  ex- 
chequer. It  has  authority  to  examine 
by  writ  of  error  the  proceedings  of  tho 
king’s  bench,  not  so  generally  ns  that 
erected  by  the  statute  of  Edw.  3,  but 
in  certain  enumerated  actions. 

EXCISES.  This  word  is  used  to 
signify  an  inland  im|>osition,  paid  some- 
times upon  the  consumption  of  tho 
commodity,  or  frequently  upon  the 
retail  sale.  1 Bl.  Com.  318;  1 Tuck. 
Bl.  Corn.  Appx.  341  ; Story,  Const.  § 
950. 

EXCLUSIVE,  rights.  The  act  of 
preventing  one  from  participating  in  a 
thing.  An  exclusive  right  or  privilege, 
is  one  granted  to  a person  to  do  a thing, 
and  forbidding  all  others  to  do  the 
same.  A patent-right  or  copy-right, 
are  of  this  kind. 

Exclusive  construction,  when  an 
act  is  to  be  done  within  a certain  time, 
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as  ten  days  from  a particular  time,  one 
day  is  to  bo  included  and  the  other  ex- 
cluded. Vide  Hob.  139;  Cowp.  714; 
Lolll,  276;  Dough  463  ; 2 Mod.  280; 
Sav.  124  ; 3 Penna.  Rep.  200  ; 1 Serg. 
& Uuwlc,  43;  3 B.  & A.  581  ; Com. 
Dig.  Temps,  A ; 3 East,  407 ; Com. 
Dig.  Estutes,  G 8 ; 2 Chit.  Pr.  69, 
147. 

EXCOMMUNICATION,  ccclcs . Uiw. 
Is  an  ecclesiastical  censure  or  sentence 
pronounced  by  a spiritual  judge  against 
a Christian,  by  which  he  is  excluded 
from  the  body  of  the  church,  and  disa- 
bled to  bring  any  action,  or  sue  any 
person  in  the  common  law  courts.  Bac. 
Ab.  h.  t. ; Co.  Litt.  133. 

KXCOMM  UN  ICATIO  CAPI ENDO, 
WRIT  Ob',  l£ng.  ccd.  law , is  a writ 
issuing  out  of  chancery,  founded  on  a 
bishop's  certificate  that  the  defendant 
had  been  excommunicated,  which  writ 
is  returnable  in  the  king's  bench.  Bac. 
Ab.  Excommunication,  E. 
EXCUSABLE  HOMICIDE,  trim. 

law , is  the  killing  of  a human  being, 
w’hcn  the  party  killing  is  not  altogether 
free  from  blame,  but  the  necessity 
which  renders  it  excusable,  may  be 
said  to  be  partly  induced  by  his  own 
act.  1 East,  P.  C.  220. 

EXCUSE.  A reason  alleged  for  the 
doing  or  not  doing  a thing. 

2. — 'Phis  word  presents  two  ideas 
differing  essentially  from  each  other. 
In  one  case  an  excuse  may  be  made 
in  order  to  show  that  the  party  accused 
is  not  guilty ; in  another,  by  showing 
that  though  guilty,  he  is  less  so,  than 
he  appears  to  be.  Take,  for  example 
the  case  of  a sheriff  who  has  an  execu- 
tion against  an  individual,  and  who  in 
performance  of  his  duty,  arrests  him ; 
in  an  action  by  the  defendant  against 
the  sherilf,  the  latter  may  prove  the 
facts  and  this  shall  be  a sullicient  excuse 
for  him  : this  is  an  excuse  of  the  first 
kind,  or  a complete  justification;  the 
sheriff  was  guilty  of  no  offence.  But, 
suppose,  secondly,  that  the  sheriff  has 
an  execution  against  Paul,  and  by  mis- 
take, and  without  any  malicious  design, 
he  arrests  Peter  instead  of  Paul,  the 
fact  of  his  having  the  execution  against 
Vol.  i. — 68 


Paul  and  the  mistake  being  made,  will 
not  justify  the  sheriff,  but  it  will  ex- 
tenuate and  excuse  his  conduct,  and 
this  will  bo  un  excuse  of  the  second 
kind. 

3. — Many  persons  arc  excused  in 
the  commission  of  acts,  which  but  for 
the  valid  und  lawful  excuse  would  bo 
crimes.  These  persons  are  generally 
excused  because  they  had  no  intention 
of  doing  wrong,  or  so  the  law  presumes, 
because  they  had  no  power  of  judging, 
and  therefore  had  no  criminal  will,  (q. 
v.);  or  having  power  of  judging  they 
had  no  choice,  and  were  compelled  by 
necessity.  Among  the  first  class  may 
be  placed  infants,  under  the  age  of  dis- 
cretion, lunatics,  and  murried  women, 
while  acting  in  the  presence  of  their  hus- 
bands, when  committing  an  offence,  not 
malum  in  sc,  as  treason  or  murder.  1 
Hale’s  P.  C.  44,  45 ; or  in  offences  re- 
lating to  the  domestic  concern  or 
management  of  the  house,  as  the  keep- 
ing of  a bawdy  house,  Hawk.  b.  1 , c.  1 , s. 
12.  Among  acts  of  the  second  kind 
may  lie  classed,  the  beating  or  killing 
another  in  solf-defenoo ; the  destruction 
of  property  in  order  to  prevent  a moro 
serious  calamity,  as  the  tearing  down 
of  a house  on  fire,  to  prevent  its  spread- 
ing to  the  neighbouring  property,  and 
the  like.  See  Dalloz,  Diet.  h.  t. 

EXEAT,  cccl,  law . This  is  a Latin 
term  which  is  used  to  express  the  writ- 
ten permission  which  a bishop  gives  to 
an  ecclesiastic,  his  diocesan,  to  allow 
him  to  exercise  the  functions  of  his 
ministry  in  another  diocese. 

TO  EXECUTE,  is  to  inako,  recog- 
nize or  acknowledge : this  term  is  fre- 
quently used  in  the  law ; as,  to  execute 
a deed  is  to  make  a deed. 

2.  — It  also  signifies  to  perform,  as 
to  execute  a contract ; hence  some  con- 
tracts arc  called  executed  contracts, 
and  others  arc  called  executory  con- 
tracts. 

3.  — To  execute  also  means  to  put  to 
death  by  virtue  of  a lawful  sentence ; 
as,  the  sheriff  executed  the  convict. 

EXECUTED.  Something  done ; 
something  completed.  This  word  is 
frequently  used  in  connexion  with 
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others  to  designate  a quality  of  such 
other  words  ; as  an  executed  contract ; 
an  executed  estate;  on  executed  trust, 
&c.  It  is  opposed  to  executory. 

2.  — An  executed  contract  is  one 
which  has  been  fulfdled ; as,  where 
the  buyer  has  paid  the  price  of  the  thing 
purchased  by  him.  See  Agreement. 

3.  — An  executed  estate  is  when 
there  is  vested  in  the  grantee  a present 
and  immediate  right  of  present  or 
future  enjoyment ; and,  in  another 
sense  the  term  applies  to  the  time  of 
enjoyment;  and  in  that  sense,  an 
estate  is  said  to  be  executed,  when  it 
confers  a present  right  of  present  en- 
joyment. When  the  right  of  enjoy- 
ment in  possession  is  to  arise  at  a 
future  period,  only  the  estate  is  execu- 
ted ; that  is,  it  is  merely  vested  in 
point  of  interest : when  the  right  of  im- 
mediate enjoyment  is  annexed  to  the 
estate,  then  only  is  the  estate  vested  in 
possession.  1 Frost,  on  Est.  62. 

4.  — Trusts  executed  are,  when  by 
deed  or  will  lands  are  conveyed,  or 
devised,  in  terms  or  in  elfect,  to  and 
to  the  use  of  one  person  or  several 
persons,  in  trust  for  others,  without  any 
direction  that  the  trustees  shall  make 
any  further  conveyance ; so  that  it 
docs  not  appear  that  the  author  of  the* 
trusts  had  a view  to  a future  instru- 
ment for  accomplishing  his  intention. 
Prest.  on  Est.  168. 

EXECUTIO  NON.  To  a plea  in 
bar,  to  a scire  facias , the  defendant 
should  conclude  that  the  plaintilf  ought 
not  to  have  or  maintain  his  aforesaid 
execution  thereof  against  him,  which 
js  called  the  excculio  nan,  as  in  other 
cases  by  actio  non , (q.  v.)  10  Mod. 
112  ; Yelv.  218. 

EXECUTION,  contracts,  signifies  ! 
the  accomplishment  of  a thing;  as,  the 
execution  of  a bond  and  warrant  of  | 
attorney,  which  is  the  signing,  scaling,  j 
and  delivery  of  the  same. 

Execution,  crim.  lent}.  The  putting 
a convict  to  death,  agreeably  to  law, 
in  pursuance  of  his  sentence. 

Execution,  practice.  The  act  of  , 
carrying  into  elfect  the  final  judgment  , 
of  a court,  or  other  jurisdiction.  The 


writ  which  authorises  the  officer  so  to 
carry  into  effect  such  judgment  is  also 
called  an  execution. 

2.  — A distinction  has  been  made 
between  an  execution  which  is  used  to 
make  the  money  due  on  a judgment 
out  of  the  property  of  the  defendant, 
and  which  is  called  a final  execution  ; 
and  one  which  tends  to  an  end  but  is 
not  absolutely  final,  as  a capais  ad 
satisfaciendum , by  virtue  of  which  the 
body  of  the  defendant  is  taken,  to  the 
intent  that  the  plaintiff  shall  be  satis- 
fied his  debt,  &c.,  the  imprisonment 
not  being  absolute,  but  until  be  shall 
satisfy  the  same ; this  is  called  an 
execution  quvusque.  6 Co.  87. 

3.  — Executions  ore  either  to  recover 

specific  things,  or  money.  1 . Of  the 
first  class  arc  the  w rits  of  hal/ere  fa- 
cias seisin  am,  (q.  v.)  habere  facias  pos- 
sessionem, (q.  v.)  rctorvo  habentlo,  (q. 
v.)  distringas , (q.  v.)  2.  Executions 

for  the  recovery  of  money  arc  those 
which  issue  against  the  body  of  the 
defendant,  as  the  capias  a/l  satisfacien- 
dum, (q.  v.) ; an  attachment  (q.  v.) ; 
those  which  issue  against  his  goods 
and  chattels ; namely,  the  fieri  facias , 
(q.  v.) ; the  venditioni  cxjxmas  (q.  v.) ; 
those  which  issue  against  his  lands,  the 
levari  facias,  (q.  v.)  the  liberari  facias, 
the  digit , (q.  v.)  Vide  10  Yin.  Ab. 
541 ; 1 Vos.  jr.  430 ; 1 Sell.  Pr.  512; 
Bac.  Ab.  h.  t.;  Com.  Dig.  h.  t. ; the 
various  Digests,  h.  t. ; Tidd’s  Pr.  In- 
dex, h.  t.  Writ  of  Execution. 

Exe  cution  pare  e.  By  the  term 
execution  parte,  which  is  used  in  Loui- 
siana, is  a right  founded  on  an  authen- 
tic act ; that  is,  an  act  passed  before  a 
notary,  by  w hich  the  creditor  may  im- 
mediately, w ithout  citation  or  summons, 
seize,  and  cause  to  he  sold,  the  pro- 
perty of  his  debtor,  out  of  the  proceeds 
of  which  to  receive  his  payment.  It 
imports  a confession  of  judgment,  and 
is  not  unlike  a warrant  of  attorney. 
Code  of  Pr.  of  Lo.  art.  732  ; 6 Toull. 
n.  208 ; 7 Toull.  09. 

EX ECUTION E R . The  name  given 
to  him  who  puts  criminals  to  death, 
according  to  their  sentence;  a hang- 
man. 
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2. — In  the  United  States,  executions 
are  so  rare  that  there  arc  no  execution- 
ers hv  profession.  It  is  the  duty  of  the 
sheriff  or  marshal  to  perform  this  of- 
fice, or  to  procure  a deputy  to  do  it  for 
him. 

EXECUTIVE,,  government,  is  that 
power  in  the  government  which  causes 
the  laws  to  be  executed  and  obeyed : it 
is  usually  confided  in  the  hands  of  the 
chief  magistrate ; the  President  of  the 
United  States  is  invested  with  this  au- 
thority under  the  national  government ; 
and  the  governor  of  each  state  has  the 
executive  power  in  his  hands. 

2.  — The  officer  in  whom  is  vested 
the  executive  power  is  also  called  the 
executive. 

3.  — The  constitution  of  the  United 
States  directs  that  “ the  executive 
power  shall  be  vested  in  a President  of 
the  United  States  of  America.”  Art. 
2,  s.  1.  Vide  Story,  Const.  B.  3,  c.  30. 

EXECUTOR,  (rusts.  The  word 
executor,  taken  in  its  largest  sense,  has 
several  acceptations.  1.  Executor  da- 
tivus,  who  is  one  called  an  administra- 
tor to  an  intestate ; 2.  Executor  testn- 
mentarius,  or  one  appointed  to  the  of- 
fice by  the  last  will  of  a testator,  and 
this  is  what  is  usually  meant  by  the 
term. 

2.  — In  the  civil  law,  the  person  who 
is  appointed  to  perform  the  duties  of  an 
executor  as  to  goods,  is  called  h ceres 
testamentarius ; the  term  executor,  it 
is  said,  is  a barbarism  unknown  to  that 
law.  3 Atk.  304. 

3.  — An  executor,  ns  the  term  is  at 
present  accepted,  is  the  person  to 
whom  the  execution  of  a last  will  and 
testament  of  personal  estate  is,  by  the 
testator’s  appointment,  confided.  2 
Bl.  Com.  503  ; 2 P.  Wins.  548 ; Tol- 
ler, 30;  1 Will,  on  Ex.  112;  Swinb. 
pt.  4,  s.  2,  pi.  2. 

4.  — Generally  speaking,  all  persons 
who  are  capable  of  making  wills  may 
be  executors,  and  some  others  beside, 
ns  infants  and  married  women.  2 Bl. 
Com.  503. 

5.  — An  executor  is  absolute  or 
qualified ; his  appointment  is  absolute 
when  he  is  constituted  certainly,  imme- 


diately, and  without  restriction  in  re* 
gard  to  the  testator’s  effects,  or  limita* 
tion  in  point  of  time.  It  may  be  quali- 
fied by  limitation  ns  to  the  time  or 
place  wherein,  or  the  subject-matters 
whereon,  the  office  is  to  lie  exercised ; 
or  the  creation  of  the  office  may  be 
conditional.  It  may  lie  qualified,  1st, 
by  limitations  in  point  of  time,  for  the 
time  may  be  limited  when  the  person 
appointed  shall  begin,  or  when  he  shall 
cease  to  be  executor;  as,  if  a man  be 
appointed  executor  upon  the  marriage 
of  testator’s  daughter.  Swinb.  p.  4,  s. 
17,  pi.  4.  2.  The  appointment  may 

lie  limited  in  point  of  place ; as,  if  one 
lie  npjM)inted  executor  of  all  the  testa- 
tor’s goods  in  the  state  of  Pennsylva- 
nia. 3.  The  power  of  the  executor 
may  be  limited  as  to  the  subject-matter 
upon  which  it  is  to  l>e  exercised ; as, 
when  a testator  appoints  A the  execu- 
tor of  his  goods  and  chattels  in  posses- 
sion, B,  of  his  choscs  in  action.  One 
may  lie  appointed  executor  of  one 
thing,  only,  as  of  a particular  claim  or 
debt  due  by  bond,  and  the  like.  Off. 
Ex.  29 ; 3 Phillim.  424.  But  although 
a testator  may  thus  appoint  separate 
executors  of  distinct  parts  of  his  pro- 
perty, and  may  divide  their  authority, 
yet  quoa/l  creditors  of  the  testator 
they  are  all  executors,  and  as  one  ex- 
ecutor, and  may  be  sued  as  one  execu- 
tor. Cro.  Car.  293.  4.  The  appoint- 

ment may  be  conditional,  and  the  con- 
dition may  be  either  precedent  or  sub- 
sequent. (iodolp.  Orph.  Leg.  pt.  2,  c. 
2,  s.  1 ; Off.  Ex.  23. 

0. — An  executor  derives  his  interest 
in  the  estate  of  the  deceased  entirely 
from  the  will,  and  it  vests  in  him  from 
the  moment  of  the  testator’s  death.  1 
Will.  Ex.  159;  Com.  Dig.  Administra- 
tion, B 10;  5 B.  & A.  745;  2 W.  Bl. 
Hop.  G92.  His  interest  in  the  goods 
of  the  deceased  is  not  that  absolute, 
proper  and  ordinary  interest,  which 
every  one  has  in  his  own  proper  goods. 
He  is  a mere  trustee  to  apply  the  goods 
for  such  purjjoses  as  are  sanctioned  by 
law.  4 T.  R.  045;  9 Co.  88;  2 Inst. 
236;  Off  Ex.  192.  lie  represents  the 
testator,  and  therefore  may  sue  and  re- 
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cover  all  ihc  claims  he  had  at  the  time 
of  his  death ; and  may  be  sued  for  all 
debts  due  by  him.  1 Will.  Ex.508etseq. 

7.  — The  following  are  the  principal 

duties  of  an  executor:  1.  Within  a 

convenient  time  after  the  testator’s 
death,  to  collect  the  goods  of  the  de- 
ceased, provided  he  can  do  so  pcacea- 
abl  v ; when  he  is  resisted,  he  must  ap- 
ply to  the  law  for  redress. 

8.  — 2.  To  bury  the  deceased  inn  man- 
ner suitable  to  the  estate  he  leaves  be- 
hind him ; and  when  there  is  just  rea- 
son to  believe  he  died  insolvent,  he  is 
not  warranted  in  expending  more  in 
funeral  expenses  (q.  v.)  than  is  abso- 
lutely necessary.  2 Will.  Ex.  630  ; 1 
Salk.  296 ; 1 1 Scrg.  & Rawlc,  204 ; 
14  Serg.  & Rawlc,  64. 

9.  — 3.  The  executor  should  prove 
the  will  in  the  projicr  office. 

10.  — 4.  He  should  make  an  inven- 
tory (q.  v.)  of  the  goods  of  the  intes- 
tate, which  should  Ik:  filed  in  the  office. 

11.  — 5.  He  should  ascertain  the 
state  of  the  debts  and  credits  of  the 
estate,  and  endeavour  to  collect  all 
such  claims  with  as  little  delay  ns  pos- 
sible, consistently  with  the  interest  oi 
the  estate. 

12.  — G.  He  should  advertise  for 
debts  and  credits ; sec  forms  of  arlver- 
Uscments,  1 Chit.  Pr.  521. 

13.  — 7.  He  should  reduce  the  whole 
of  the  goods,  not  specifically  be- 
queathed, into  money,  with  all  due  ex- 
pedition. 

14.  — 8.  Keep  the  money  of  the  es- 
tate in  bank,  but  not  mixed  with  his 
own  account,  or  lie  may  be  charged 
interest  on  it. 

15.  — 9.  Be  at  all  times  ready  to  ac- 
count, and  actually  file  an  account 
within  a year. 

16.  — 10.  Pay  the  debts  and  legacies 
in  the  order  required  by  law. 

17.  — Co-executors,  however  numer- 
ous, are  considered,  in  law,  as  an  indi- 
vidual person,  and,  consequently,  the 
acts  of  any  one  of  them,  in  respect  of 
the  administration  of  the  assets,  are 
deemed,  generally,  the  acts  of  all. 
Bac.  Ab.  Executor,  D ; Touch.  484 ; 
for  they  have  all  a joint  and  entire  au- 


thority over  the  whole  property.  Off. 
Ex.  213;  1 Rollc’s  Ab.  924;  Com. 
Dig.  Ailministration,  B 12.  On  the 
death  of  one  of  several  joint  executors, 
the  rights  and  power  which  he  possessed 
survive  to  those  who  are  still  living. 

18.  — When  there  arc  several  execu- 
tors and  all  die,  the  power  is  in  com- 
mon transferred  to  the  executor  of  the 
executor,  so  that  he  is  executor  of  the 
first  testator ; and  the  law  is  the  same 
when  a sole  executor  dies  leaving  an 
executor,  the  rights  are  vested  in  the 
latter.  This  rule  has  been  changed, 
in  Pennsylvania,  and,  perhaps,  some 
other  states,  by  legislative  provision; 
there,  in  such  case,  administration  cum 
testa mento  annexo  must  l>c  obtained, 
the  right  docs  not  survive  to  the  execu- 
tor of  the  executor.  Act  of  Pennsyl- 
vania, of  15th  March,  1882,  s.  19.  In 
general,  executors  arc  not  responsible 
lor  each  other,  and  they  have  a right 
to  settle  separate  accounts.  See  Joint 
Krecutors. 

19.  — Executors  may  be  classed  into 
general  and  special ; instituted  and 
substituted;  rightful  and  executor  dc 
son  tort ; and  executor  to  the  tenor. 

20.  — A general  executor  is  one  who 
is  appointed  to  administer  the  whole 
estate,  without  any  limit  of  time  or 
place,  or  of  the  subject-matter. 

21.  — A special  executor  is  one  who 
is  appointed  or  constituted  to  administer 
either  only  a part  of  the  estate,  or  for 
a limited  time,  or  only  in  a particular 
place. 

22.  — An  instituted  executor  is  one 
who  is  ap|K)inted  by  the  testator  with- 
out any  condition,  and  who  has  the 
first  right  of  acting  when  there  are 
substituted  executors.  An  example 
will  show  the  difference  between  an  in- 
stituted and  substituted  executor : sup- 
pose a man  makes  his  son  his  executor, 
but  if  he  will  not  act,  he  appoints  his 
brother,  and  if  neither  will  act,  his 
cousin ; here  the  son  is  the  instituted 
executor,  in  the  first  degree,  the  brother 
is  said  to  be  substituted  in  the  second 
degree,  and  the  cousin  in  the  third  de- 
gree,  and  so  on.  Sec  Heir , instituted, 
and  Swinb.  pt.  4,  s.  19,  pi.  1. 
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23.  — A substituted  executor  is  a 
person  appointed  executor,  if  another 
person  who  has  been  appointed  refuses 
to  net. 

24.  — A rightful  executor  is  one  law- 
fully appointed  by  the  testator,  in  his 
will.  Deriving  his  authority  from  the 
will,  he  may  do  most  acts,  before  he 
obtains  letters  testamentary,  but  he 
must  l>o  possessed  of  them  before  he 
can  declare  in  action  brought  by  him, 
ns  such.  1 1*.  Wins.  708;  Will,  on 
Ex.  173. 

25.  — An  executor  de  son  tort,  or  in 
his  own  wrong,  is  one,  who  without 
lawful  authority,  undertakes  to  net  as 
executor  of  a person  deceased.  He  is 
in  general  held  responsible  for  all  his 
acts,  when  he  does  any  thing  which 
might  prejudice  the  estate,  and  receives 
no  advantage  whatever  in  consequence 
of  his  assuming  the  office.  Mo  cannot 
sue  a debtor  of  the  estate,  but  may  be 
sued  generally  as  executor.  Vide  Off. 
Ex.  181  ; Bac.  Ab.  Executor,  &c.,  B 
3;  11  Vin.  Ab.  215;  1 Dane’s  Ab. 
501  ; Bull.  N.  P.  49 ; Com.  Dig.  Ad- 
ministration, C 3;  Ham.  on  Part.  140 
to  156;  8 John.  R.  426;  7 John.  R.  1G1 ; 
3 Penna.  R.  129 ; 15  Serg.  & Rawle,39. 

26.  — An  executor  to  the  tenor . This 
phrase  is  used  in  the  ecclesiastical  law, 
to  denote  a person  who  is  not  directly 
appointed  by  the  will  an  executor,  but 
who  is  charged  with  the  duties  which 
appertain  to  one  ; as,  “ I appoint  A B 
to  discharge  all  lawful  demands  against 
my  will.”  3 Phill.  116;  1 Eccl.  Rep. 
374  ; Swinb.  247  ; Wentw.  Ex.  part  4, 

s.  4,  p.  230. 

Vide,  generally,  11  Vin.  Ab.  h.  t. ; 
Bac.  Ab.  h.  t. ; Rolle,  Ab.  h.  t. ; Nel- 
son’s Ab.  h.  t. ; Dane’s  Ab.  Index,  h. 

t.  ; Com.  Dig.  Administration  ; 1 Supp. 
to  Vcs.  jr.  8,  90,  356,  438  ; 2 lb.  69 ; 
1 Vern.  302,  3;  Yelv.  94  a;  1 Salk. 
319;  18  Engl.  C.  L.  Rep.  185;  10 
East,  295 ; 2 Phil.  Ev.  299 ; 1 Rop. 
Leg.  114;  American  Digests,  h.  t. ; 
Swinburne,  Williams,  Lovelass,  and 
Roberts’s  several  treatises  on  the  law' 
of  Executors ; Off.  Ex.  per  totum ; 
Chit.  Pr.  Index,  h.  t.  For  the  origin 
and  progress  of  the  law  in  relation  to 


executors,  the  reader  is  referred  to  5 
Toull.  n.  570,  note ; Glossairc  du  Droit 
Franca  is,  par  Dclaulierc,  verl>o  Exe- 
cuteurs  testamentaires,  and  the  same 
author  on  art.  297,  of  the  Custom  of 
Paris ; Poth.  Des  Donations  Testamen- 


taires. 

EXECUTORY.  Whatever  may  l>c 
executed ; as  an  executory  sentence  or 
judgment,  an  executory  contract. 

Executory  devise,  estates.  An  ex- 
ecutory devise  is  a limitation  by  will 
of  ftiturc  contingent  interest  in  lands, 
contrary  to  the  rules  of  limitation  of 
contingent  estates  in  conveyances  at 
law.  When  the  limitation  by  will 
does  not  depart  from  those  rules  pre- 
scribed for  the  government  of  contin- 
gent remainders,  it  is,  in  that  case,  a 
contingent  remainder,  and  not  an  exe- 
cutory devise.  4 Kent,  Com.  257  ; 1 
Eden’s  II.  27  ; 3 T.  R.  763. 

2.  — An  executory  devise  differs  from 
a contingent  remainder  in  three  matc- 

: rial  points;  1.  It  needs  no  particular 
estate  to  precede  and  support  it ; for 
I example,  a devise  to  A B,  upon  his 
1 marriage.  2.  A fee  may  be  limited 
after  a fee,  as  in  the  case  of  a devise  of 
land  to  C D in  fee,  anti  if  he  dies  with- 
out issue,  or  before  the  age  of  twenty- 
one,  then  to  E F in  fee.  3.  A term 
for  years  may  be  limited  over  after  a 
i life  estate  created  in  the  same.  2 Bl. 
Com.  172,  173. 

3.  — To  prevent  perpetuities  a rule 
1 has  been  adopted  that  the  contingency 

must  happen  during  the  time  of  a life 
in  being  and  twenty-one  years,  and  the 
months  allowed  for  gestation  in  order 
to  reach  beyond  the  minority  of  a 
jicrson  not  in  esse  at  the  time  of  mak- 
ing the  executory  devise.  3 P.  Wins. 
258;  7 T.  R.  100;  2 Bl.  Com.  174; 
7 Cranch,  456  ; 1 Gilm.  194  ; 2 Iluyw. 


375. 


4.  — There  are  several  kinds  of  ex- 
ecutory devises ; two  relative  to  real 
estate,  and  one  in  relation  to  personal 
estate. 

5.  — 1.  When  the  devisor  parts  with 
his  whole  estate,  but  upon  some  con- 
tingency, qualifies  the  disposition  of  it, 
and  limits  an  estate  on  that  contingency. 
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For  example*,  when  the  testator  clevises  | 
to  Peter  for  life,  remainder  to  Paul,  in  i 
fee,  provided  that  if  James  should  , 
within  three  months  after  the  death  of 
Peter  pay  one  hundred  dollars  to  Paul, 
then  to  James  in  fee;  this  is  an  executory 
devise  to  James,  and  if  he  dies  during 
the  life  of  Peter,  his  heir  may  perform 
the  condition.  10  Mod.  419;  Prec.  in 
Ch.  480;  2 IJinn.  522;  5 Binn.  252;  7 
Crunch,  456;  0 Munf.  187  ; 1 Desaus. 
137,  183;  4 lb.  340,  450;  5 Day,  517. 

0. — 2.  W hen  the  testator  gives  a future 
interest  to  arise  upon  a contingency, 
but  docs  not  part  with  the  fee  in  the 
mean  time ; as  in  the  case  of  devise  of 
the  estate  to  the  heirs  of  John  after  the 
death  of  John  ; or  a devise  to  John  in 
fee,  to  take  effect  six  months  after  the 
testator’s  death ; or  a devise  to  the 
daughter  of  John,  who  shall  marry 
Robert  within  fifteen  years.  T.  llaym. 
82 ; 1 Salk.  226  ; 1 Lutw.  708. 

7. — 3.  The  executory  bequest  of  a 
chattel  interest  is  good,  even  though 
the  ulterior  devisee  be  not  at  tho  time 
in  cssc-y  and  chattels  so  limited  are  pro- 
tected from  the  demands  of  creditors 
beyond  the  life  of  the  first  taker,  who 
cannot  pledge  them,  nor  dispose  of 
them  beyond  his  own  life  interest  in 
them.  2 Kent,  Com.  285 ; 2 Serg.  & 
Rawlc,  59;  1 Desaus.  271;  4 Desaus. 
310 ; 1 Bay,  78. 

Vide,  Com.  Dig.  Estates  by  Devise, 
N 10  ; Fearnc  on  Rem.  381 ; Cruise’s 
Dig.  Index,  h.  t. ; 4 Kent,  Com.  357 
to  381  ; 1 Hill.  Ab.  c.  43,  p.  533. 

Executory  process,  via  execu- 
tor ia.  In  Louisiana,  this  is  a pro- 

cess which  can  be  resorted  to  only  in 
two  cases,  namely:  1.  When  the  cre- 
ditor’s right  arises  from  an  act  import- 
ing a confession  of  judgment,  and 
which  contains  a privilege  or  mortgage 
in  his  favour ; 2.  When  the  creditor 
demands  the  execution  of  a judgment 
which  has  been  rendered  by  a tribunal 
different  from  that  within  whose  juris- 
diction the  execution  is  sought.  Code 
of  Practice,  art.  732. 

EXECUTRIX.  A woman  who  has 
been  appointed  by  will  to  execute  such 
will  or  testament.  Sec  Executor . 


EXEMPLIFICATION,  in  ccvlenec , 

is  a perfect  copy  of  a record,  or  office- 
book  lawfully  kept,  so  far  as  relates  to 
the  matter  in  question.  Vide,  generally, 
l Stark.  Ev.  151 ; l Phil.  Ev.  307 ; 7 
Crunch,  481;  3 Wheat.  234;  10 
Wheat.  469 ; 9 Crunch,  122;  2 Ycatcs, 
532  ; 1 I lay  w.  359  ; 1 John.  Cas.  238. 
As  to  the  mode  of  authenticating  re- 
cords of  other  states,  see  articles  Au» 
thenticalion , and  Evidence. 

EXEMPTION,  is  a privilege  which 
dispenses  with  the  generul  rule:  for 
example,  in  Pennsylvania,  and  perhaps 
in  all  tho  other  states,  clergymen  are 
exempt  from  serving  on  juries.  Ex- 
emptions arc  generally  allowed,  not  for 
the  benefit  of  the  individual,  but  for 
some  public  advantage. 

EXEMPTS,  are  persons  who  are 
not  bound  by  law,  but  excused  from 
the  performance  of  duties  imposed  uj>on 
others. 

2. — By  the  act  of  Congress  of  May 
8, 1792,  1 Story,  L.  U.  S.  252,  it  is  pro- 
vided. ^ 2.  That  the  vice  president  of  the 
United  States  ; the  officers,  judicial  and 
executive,  of  the  government  of  the 
United  States ; the  members  of  both 
houses  of  Congress,  and  their  respective 
officers ; all  custom-house  officers,  with 
their  clerks ; all  post  officers,  and  stage 
drivers,  who  are  employed  in  the  care 
and  conveyance  of  the  mail  of  the 
post  office  of  the  United  States : all 
ferrymen  employed  at  any  ferry  on 
the  post  road  ; all  insj)ectors  of  exports  ; 
all  pilots;  all  mariners,  actually  employ- 
ed in  the  sea  service  of  any  citizen  or 
merchant  within  the  United  States  ; and 
all  persons  who  now  arc,  or  may  here- 
after be,  exempted  by  the  laws  of  the 
respective  states,  shall  be,  and  are 
hereby,  exempted  from  militia  duty, 
notwithstanding  their  being  above  the 
age  of  eighteen,  and  under  the  age  of 
forty-five  years. 

EXE  It  Cl  TOR,  a term  is  the  civil 
Uiu'y  to  denote  the  person  who  fits  out 
and  equips  a vessel,  whether  lie  be  the 
absolute  or  qualified  owner,  or  even  a 
mere  agent.  Emer.  on  Mar.  Loans,  c 
l,s.  1. 

2. — In  English  we  generally  use 
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the  word  “ ship’s  husband,”  hut  it  is 
generally  to  designate  and  distinguish 
from  among  several  part  owners  of  a 
ship,  the  one  who  has  the  immediate 
care  and  management  of  her.  Mall 
on  Mar.  Loans,  142,  n.  Sec  Dig.  11), 
2.  19,  7 ; Id.  14,  1,1,15;  Ship's  hits - 
bam/. 

EXEQUATUR,  French  fow.  This 

Latin  word  was,  in  the  ancient  practice, 
placed  at  the  bottom  of  a judgment 
emanating  from  another  tribunal,  and 
was  a permission  und  authority  to  the 
olheer  to  execute  it  within  the  jurisdic- 
tion of  the  judge  who  put  it  below  the 
judgment. 

2. — We  have  some  thing  of  the  same 
kind  in  our  practice.  When  a warrant 
for  the  arrest  of  a criminal  is  issued  by 
a justice  of  the  peace  of  one  county, 
and  he  flies  into  nnother,  a justice  of 
the  latter  county  may  endorse  the 
warrant  and  then  the  ministerial  officer 
may  execute  it  in  such  county.  This 
is  called  backing  a warrant. 

Exkuuatub,  internal,  laic , is  a 
declaration  made  by  the  executive  of  a 
government  near  to  which  a consul 
has  ht*cn  nominated  and  appointed, 
alter  such  nomination  and  appointment 
has  been  notified,  addressed  to  the 
people,  in  which  is  recited  the  appoint- 
ment of  the  foreign  state,  and  that  the 
executive  having  approved  of  the 
consul  as  such,  commands  all  the 
citizens  to  receive,  countenance,  and, 
as  there  may  be  occasion,  favourably 
assist  the  consul  in  the  exercise  of  his 
place,  giving  and  allowing  him  all  the 
privileges,  immunities,  and  advantages, 
thereto  belonging.  3 Chit.  Com.  Law. 
5G  ; 3 Maulc  & Selw.  290  ; 5 Pardcs. 
n.  1445. 

EXHEREDATION,  civil  law , is  the 
act  by  which  a forced  heir  is  deprived 
of  his  legitimate  or  legal  portion  which 
the  law  gives  him ; disinherison,  (q. 
v-) 

EXHIBIT,  in  practice;  where  a 
paper  or  other  writing  is  on  motion, 
or  on  other  occasion,  proved  ; or  if  an 
affidavit  to  which  the  paper-writing  is 
annexed,  refer  to  it,  it  is  usual  to  nmrk 
the  same  with  a capital  letter,  and  to 


add,  “ This  paper  writing,  marked 
w ith  the  letter  v\,  was  shown  to  the 
deponent  at  the  time  of  his  being  sworn 
by  me,  and  is  the  same  by  him  referr- 
ed to  by  tlie  affidavit  annexed  thereto.” 
Such  paper  or  other  writing,  with  this 
attestation,  signed  by  the  judge  or 
other  person  before  whom  the  affidavit 
shall  have  been  sworn,  is  called  ail 
exhibit.  Vide  Stra.  074;  2 P.  Wins. 
410;  Grcsl.  Eq.  Ev.  93. 

TO  EXHIBIT,  is  to  produce  a thing 
publicly,  so  that  it  may  lie  taken  pos- 
session of,  or  seized.  Dig.  10,  4,  2. 
To  exhibit  means  also  to  file  of  record ; 
ns,  it  is  the  practice  in  England  in 
personal  actions,  when  an  officer  or 
prisoner  of  the  king’s  bench  is  defen- 
dant, to  proceed  against  such  defendant 
in  the  court  in  which  he  is  an  officer, 
by  cxhibithig , that  is,  Jiling  a bill 
against  him.  Steph.  PI.  52,  n.  (/) ; 2 
Sell.  Pr.  74.  In  medical  language,  to 
exhibit  signifies  to  administer,  to  cause 
a thing  to  be  taken  by  a patient.  Chit. 
Med.  Jur.  9. 

EXMIBITANT,  one  who  exhibits 
any  thing ; one  who  is  complainant  in 
articles  of  the  peace.  12  Adol.  & 
Ellis,  599;  40  E.  C.  L.  R.  124. 

EXHIBITION,  Scotch  law , is  an 
action  for  compelling  the  production 
of  writings;  in  Pennsylvania  a party 
possessing  writings  is  compelled  to  pro- 
duce them  on  proj>er  notice  being  given, 
in  default  of  which  judgment  is  render- 
ed against  him. 

EXIGENT,  or  EXIGI  FACIAS,  in 
practice , is  a writ  issued  in  the  course 
of  proceedings  to  outlawry,  deriving  its 
name  and  application  from  the  manda- 
tory words  found  therein,  signifying, 
“ that  you  cause  to  be  exacted  or  re- 
quired ; and  it  is  that  proceeding  in  an 
outlawry  which,  with  the  writ  of  procla- 
mation, issued  at  the  same  time,  im- 
mediately precedes  the  writ  of  capias 
uUugatum  ; 2 Virg.  Cas.  244. 

EXILE,  civil  hue,  is  the  interdiction 
of  all  places  except  one  in  which  the 
party  is  forced  to  make  his  residence. 

2. — This  punishment  did  not  deprive 
the  sufferer  of  his  right  of  citizenship, 
or  of  his  property,  unless  the  exile 
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should  have  been  perpetual,  in  which 
case  confiscation  might  have  been 
part  of  the  sentence.  Exile  was  tempo- 
rary or  perpetual.  Dig.  48,  22,  4 ; 
Code,  10,  59,  2.  Exile  differs  from 
deportation,  (q.  v.)  and  relegation,  (q.  I 
v.)  Vide  2 Lev.  191 ; Co.  Litt.  133, 
a. 

EXILIUM.  By  this  term  is  under- 
stood that  kind  of  waste  which  either 
drove  away  the  inhabitants  into  a 
species  of  exile,  or  had  a tendency  to 
do  so ; as  the  prostrating  or  extirpa- 
ting of  trees  in  an  orchard  or  avenue, 
or  about  any  house.  Bac.  Ab.  Waste, 
A ; Bract,  lib.  4,c.  18,  s.  13 ; 1 Reeves’s 
Hist.  Law,  380. 

EXITUS.  Issue,  child,  or  offspring ; 
rents  or  profits  of  land.  Cowell,  h.  v. 

EXOINE,  French  law , is  an  act  or 
instrument  in  writing,  which  contains 
the  reasons  why  a party  in  a civil  suit, 
or  a person  accused,  who  has  been 
summoned,  agreeably  to  the  requisi- 
tions of  a decree,  does  not  appear. 
Poth.  Proced.  Crim.  s.  3,  art.  3.  Vide 
Essoin. 

EXONERATION,  is  the  taking  off 
a burden  or  duty. 

2.  — It  is  a rule  in  the  distribution  of 
on  intestate’s  estate  that  the  debts 
which  he  himself  contracted,  and  for 
which  lie  mortgaged  his  land  as  securi- 
ty, shall  be  paid  out  of  the  personal 
estate  in  exoneration  of  the  real. 

3.  — But  when  the  real  estate  is 
charged  with  the  payment  of  a mort- 
gage at  the  time  the  intestate  buys  it, 
and  the  purchase  is  made  subject  to  it, 
the  personal  is  not  in  that  case  to  be 
applied  in  exoneration  of  the  real 
estate.  2 Pow.  Mortg.  780;  5 Hayw. 
57 ; 3 Johns.  Ch.  R.  229. 

4.  — But  the  rule  for  exonerating  the 
real  estate  out  of  the  personal,  does 
not  apply  to  the  disappointment  or 
specific  or  pecuniary  legatees,  nor  the 
widow’s  right  to  paraphernalia,  and  with 
greater  reason  not  with  the  interest  of 
creditors.  2 Ves.  jr.  04;  1 P.  Wms. 
693  ; lb.  729  ; 2 lb.  120,  335  ; 3 lb. 
367.  Vide  Pow.  Mortg.  Index,  h.  t. 

EXON ERATUR,j?/Y/c/icc,  is  a short 
note  entered  on  a bail  piece  that  the 


bail  is  exonerated  or  discharged  in 
consequence  of  having  fulfilled  the 
condition  of  his  obligation,  made  by 
order  of  the  court  or  of  a judge  upon 
a proper  cause  being  shown. 

2. — A surrender  is  the  most  usual 
cause ; but  an  exoneratur  may  be 
entered  in  other  cases,  as  in  case  of 
death  of  the  defendant,  or  his  bank- 
ruptcy. 1 Arch.  Pr.  280,  281,  282  ; 
Tidd’s  Pr.  240. 

EXPATRIATION,  the  voluntary 
act  of  abandoning  one’s  country  and 
becoming  the  citizen  or  subject  of 
another. 

2.  — Citizens  of  the  United  States 
have  the  right  to  expatriate  themselves 
until  restrained  by  Congress;  but  it 
seems  that  a citizen  cannot  renounce 
his  allegiance  to  the  United  States 
without  the  permission  of  government, 
to  be  declared  by  law.  To  be  legal, 
the  expatriation  must  be  for  a purpose 
which  is  not  unlawful,  nor  a fraud  of 
the  duties  at  home  of  the  emigrant. 

3.  — A citizen  may  acquire  in  a 
foreign  country  the  commercial  privi- 
leges attached  to  his  domicil,  and  be 
exempted  from  the  operation  of  com- 
mercial acts  embracing  only  persons 
resident  in  the  United  States  or  under 
its  protection.  2 Crunch,  120.  Vide 
Serg.  Const.  Law,  318,  2d  ed  ; 2 Kent, 
Com.  36 ; Grotius,  B.  2,  c.  5,  s.  24 ; 
Puffcnd.  B.  8,  c.  11,  s.  2,  3;  Vattel, 
B.  1,  c.  19,  s.  218,  223,224,  225; 
Wyckf.  tom.  i.  117, 119  ; 3 Dali.  133  ; 
7 Wheat.  342;  1 Pet.  C.  C.  R.  161  ; 
4 Hall’s  Law  Journ.  461 ; Bracken. 
Law  Misc.  409  ; 9 Mass.  R.  461. 

EXPECTANCY,  estates,  signifies 
having  a relation  or  dependence  upon 
something  future. 

2. — Estates  are  of  two  sorts,  either 
in  possession , sometimes  called  estates 
executed  ; or  in  expectancy , which  are 
executory.  Expectancies  are,  first, 
created  by  the  parties,  called  a remain- 
der ; or  by  act  of  law,  called  a rever- 
sion. 

2. — A bargain  in  relation  to  an  ex- 
pectancy is,  in  general,  considered 
fraudulent.  2 Ves.  157;  Sel.  Cas.  in  Ch. 
8 ; 1 Bro.  C.  C.  10  ; Jer.  Eq.  Jur.  397. 
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EXPECTANT,  having  relation  to, 
or  depending  upon  something;  this 
word  is  commonly  used  with  fee,  as  fee 
expectant. 

EXPECTATION.  That  which 
may  be  expected  ; that  which  is  contin- 
gent. In  the  doctrine  of  life  annuities, 
that  share  or  number  of  the  years  of 
human  life  which  a person  of  a given 
ago  mav  expect  to  live,  upon  an  equal- 
ity of  chances. 

2. — In  general,  the  heir  apparent 
will  bo  relieved  from  a contract  made 
in  relation  to  his  expectation.  Sec 
iW  Obit. 

EXPENSE  LITIS,  expenses  of  the 
suit,  the  costs  which  are  generally  al- 
lowed to  the  successful  pnrty. 

EXPERTS,  from  the  Latin  cxjfcri- 
ens,  which  signifies  instructed  by  expe- 
rience, arc  |>ersons  who  are  selected  by 
the  courts  or  the  parties  in  a cause  on 
account  of  their  knowledge  or  skill  to 
examine,  estimate  and  ascertain  things, 
and  make  a report  of  their  opinions. 
Merl.  Rupert,  mot  Expert ; 2 Lois  dcs 
Batimens,  253 ; 2 N.  S.  1 ; 5 N.  S. 
557;  5 L.  R.  350;  11  L.  R.  314  ; 11 
S.  & R.  336 ; Ray,  Med.  Jur.*  Prel. 
Views,  § 29. 

EXPILATION,  civil  law.  The 
crime  of  abstracting  the  goods  of  a suc- 
cession. 

2. — This  is  said  not  to  be  a theft, 
because  the  property  no  longer  belongs 
to  the  deceased,  nor  to  the  heir  before 
he  has  taken  possession.  In  the  com- 
mon law,  the  grant  of  letters  testamen- 
tary or  letters  of  administration  relate 
back  to  the  time  of  the  death  of  the 
testator  or  intestate,  so  that  the  proper- 
ty of  the  estate  is  vested  in  the  execu- 
tor or  administrator  from  that  period. 

EXPIRATION.  Cessation,  end ; 
as,  the  expiration  of  a least*,  of  a con- 
tract or  statute. 

2. — In  general,  the  expiration  of  a 
contract  puts  an  end  to  all  the  engagn- 
ments  of  the  parties,  except  to  those 
which  arise  from  the  non-fulfilment  of 
obligations  created  during  its  existence; 
for  example,  the  expiration  of  a part- 
nership, so  dissolves  it,  that  the  parties 
cannot  in  general  create  any  new  lia- 
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bility,  but  it  still  subsists  to  enable  the 
parties  to  fulfil  engagements  in  which 
the  partners  have  engaged,  or  to  com- 
pel others  to  perform  their  obligations 
towards  them.  Sec  Dissolution  ; Con - 
tracts. 

3. — When  a statute  is  limited  ns  to 
time,  it  expires  hv  mere  lapse  of  time, 
and  then  it  has  no  force  whatever ; 
and,  if  such  a statute  repculod  or  sup- 
plied a former  statute,  the  first  statute 
is  ipso  facto  revived  by  the  expiration 
of  the  repealing  statute.  6 Whart. 
294  ; 1 Bland,  R.  664 ; unless  it  np- 
pear  that  such  was  not  the  intention  of 
the  legislature.  3 East,  212;  Bac. 
Ab.  Statute,  1). 

EXPORTATION,  commercial  law. 
The  act  of  sending  goods  and  mer- 
chandise from  one  country  to  another. 
2 Mann.  & Gran.  155 ; 3 Mann.  & 
Grnn.  959. 

2. — In  order  to  preservo  equality 
among  the  states,  in  their  commercial 
relations,  the  constitution  provides  that 
“ no  tax  or  duty  shall  be  laid  on  arti- 
cles exported  from  any  state,”  art.  1,  s. 
9.  And  to  prevent  a pernicious  inter- 
ference with  the  commerce  of  the  na- 
tion, the  10th  section  of  the  1st  article 
of  the  constitution  contains  tho  follow- 
ing prohibition  : “ No  state  shall,  with- 
out the  consent  of  Congress*  lay  any 
imposts  or  duties  on  imports  or  exports, 
except  what  may  lie  absolutely  neces- 
sary for  executing  its  inspection  laws  ; 
and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  state  on  imports  or 
exports,  shall  lie  for  the  use  of  the  trea- 
sury of  the  United  States  ; and  all  such 
laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress.”  Vide 
12  Wheat.  419;  and  the  article  I?n - 
por lotion. 

EXPOSITION  DE  PART,  French 
laWy  the  abandonment  of  a child,  una- 
ble to  take  care  of  itself,  either  in  a 
public  or  private  place. 

2. — If  the  child  thus  exposed  should 
be  killed  in  consequence  of  such  expo- 
sure, as,  if  it  should  be  devoured  by 
animals,  the  person  thu9  exposing  it 
would  be  guilty  of  murder.  Rose.  Cr. 
Ev.  591. 
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EXPRESS,  that  which  is  made 
known  and  not  left  to  implication. 
The  opposite  of  implied.  It  is  a rule 
that  when  a matter  or  thing  is  express- 
ed, it  censes  to  be  implied  by  law  ; ex- 
pression facit  cessare  taciturn.  Co. 
Litt.  183.* 

EXPRESSION.  The  term  or  use 
of  language  employed  to  explain  a 
thing. 

2. — It  is  a general  rule,  that  expres- 
sions shall  be  construed,  when  they 
arc  capable  of  several  significations,  so 
as  to  give  operation  to  the  agreement, 
act  or  will,  if  it  can  be  done,  and  an 
expression  is  always  to  lx?  understood 
in  the  sense  most  agreeable  to  the  na- 
ture of  the  contract.  Vide  Clause; 
Construction  ; Equivocal;  Interpreta- 
tion.; Words. 

EXPROMISSION,  civil  law,  is  the 
act  by  which  a creditor  accepts  a new 
debtor,  who  becomes  bound  instead  of 
the  old,  the  latter  being  released.  It  is 
a species  of  novation,  (q.  v.)  Vide 
Delegation. 

EXPROMISSOR,  civ.  law.  By  this 
term  is  understood  the  person  who 
alone  becomes  bound  for  the  debt  of 
another,  whether  the  latter  were  obli- 
gated or  not.  lie  differs  from  a sure- 
ty, who  is  IhjuihI  together  with  his 
principal.  Dig.  12,  4,  4 ; Dig.  16,  1, 
13;  Id.  24,  3,  64,  4 ; Id.  38,  1,  37,8. 

EXPU LSION  of  a member  of  a body 
politic,  corporate,  or  of  a society,  is  the 
act  of  depriving  such  member  of  his 
right  of  membership  therein,  by  the 
vote  of  such  body  or  society,  for  some 
violation  of  his  duties  ns  such,  or  lor 
some  offence  which  renders  him  un- 
worthy of  longer  remaining  a member 
of  the  same. 

2. — By  the  Constitution  of  the  Unit- 
ed States,  article  1,  s.  5,  § 2,  each 
house  may  determine  the  rules  of  its 
proceedings,  punish  its  members  for 
disorderly  behaviour,  and,  with  the 
concurrence  of  two-thirds,  expel  a mem- 
ber. In  the  case  of  John  Smith,  a 
senator  from  Ohio,  w ho  was  expelled 
from  the  senate  in  1807,  the  committee 
made  a report  which  embraces  the  fol- 
lowing points  : 


3.  — 1.  That  the  senate  may  expel  a 
member  for  a high  misdemeanor,  such 
as  a conspiracy  to  commit  treason.  Its 
authority  is  not  confined  to  an  act  done 
in  its  presence. 

4.  — 2.  That  a previous  conviction  is 
not  requisite,  in  order  to  authorise  the 
senate  to  exjK-1  a member  from  their 
Inxly,  for  u high  offence  against  the 
United  States. 

5.  — 3.  That  although  a bill  of  in- 
dictment against  a party  for  treason 
and  misdemeanor  has  been  abandoned, 
because  a previous  indictment  ugainst 
the  principal  party  had  terminated  in 
an  acquittal,  owing  to  the  inadmissibil- 
ity of  the  evidence  upon  that  indictment, 
yet  the  senate  may  examine  the  evi- 
dence for  themselves,  and  if  it  be  suffi- 
cient to  satisfy  their  minds  that  the 
party  is  guilty  of  a high  misdemean- 
or, it  is  a sufficient  ground  of  expul- 
sion. 

6.  — 4.  That  the  5th  and  6th  articles 
of  the  amendments  of  the  constitution 
of  the  United  States,  containing  the  ge- 
neral rights  and  privileges  of  the  citizen 
as  to  criminal  prosecutions,  refer  only 
to  prosecutions  at  law,  and  do  not  af- 
fect the  jurisdiction  of  the  senate  ns  to 
expulsion. 

7.  — 5.  That  before  a committee  of 
the  senate  appointed  to  report  an  opi- 
nion relative  to  the  honour  and  privi- 
leges of  the  senate,  and  the  facts  re- 
specting the  conduct  of  the  member  im- 
plicated, such  member  is  not  entitled  to 
lx;  heard  in  his  defence  by  counsel,  to 
have  compulsory  process  for  witnesses, 
and  to  be  confronted  with  his  accusers. 
It  is  before  the  senate  that  the  member 
charged  is  entitled  to  be  heard. 

8.  — 6.  In  determining  on  expulsion, 
the  senate  is  not  bound  by  the  forms  of 
judicial  proceedings,  or  the  rules  of 
judicial  evidence ; nor,  it  seems,  is  the 
same  degree  of  proof  essential  which 
is  required  to  convict  of  a crime.  The 
power  of  expulsion  must,  in  its  nature, 
be  discretionary,  and  its  exercise  of  a 
more  summary  character.  1 Hull’s 
Law  Journ.  459,  465. 

9. — Corporations  have  the  right  of 
expulsion  in  certain  cases,  as”  such 
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power  is  necessary  to  tho  good  order 
and  government  of  corporate  bodies  ; 
and  the  cases  in  which  tho  inherent 
power  may  In?  exorcised  are  of  three 
kinds  : 1.  When  an  offence  is  commit- 
ted which  has  no  immediate  relation  to 
a member’s  corporate  duty,  but  is  of  so 
infamous  a nature,  as  renders  him  un- 
fit for  the  society  of  honest  men  ; such 
are  the  offences  of  perjury,  forgery  and 
the  like.  But  bclore  an  expulsion  is 
made  lor  a cause  of  this  kind,  it  is  ne- 
cessary that  there  should  be  a previous 
conviction  by  a jury,  according  to  the 
law  of  the  land.  2.  When  tho  offence 
is  against  his  duty  as  a corporator,  in 
which  case  he  may  lie  expelled  on  trial 
and  conviction  before  the  corporation. 
3.  The  third  is  of  a mixed  nature, 
against  the  member’s  duty  as  a corpo- 
rator, and  also  indictable  by  the  law  of 
the  land.  2 Binn.  443.  Sec  also  2 
Burr.  530. 

10. — Members  of  what  arc  called 
joint  stock  incorporated  companies,  or 
indeed  members  of  any  corporation 
owning  property,  cannot,  without  ex- 
press authority  in  the  charter,  be  ex- 
pelled, and  thus  deprived  of  their  inte- 
rest in  the  general  fund.  Aug.  & 
Ames  on  Corp.  233. 

See,  generally,  Ang.  & Ames  on 
Corp.  eh.  11  ; Willcock  on  Mun.  Corp. 
270  ; 1 1 Co.  99  ; 2 Bing.  293  ; 5 Day, 
329;  Sty.  478;  0 Conn.  It.  532  ; 'o 
Serg.  & ltawlc,  409 ; 5 Binn.  480. 

EXTENSION,  comm.  law.  This 
tenn  is  applied  among  merchants  to 
signify  an  agreement  made  between  a 
debtor  and  his  creditors,  by  which  the 
latter,  in  order  to  enable  the  former, 
who  is  somewhat  embarrassed  in  his 
circumstances,  to  retrieve  his  former 
standing,  agree  to  wait  for  a definite 
length  of  time  after  their  several  claims 
should  !>ccomc  due  and  payable,  before 
they  will  demand  payment;  as  John 
Smith  & Co.  have  received  an  extension. 

2. — Among  the  French,  a similar 
agreement  is  known  by  the  name  of 
atermoieinent.  Merl.  Hep.  mot.  Atcr- 
moiement. 

EXTENT  IN  CHIEF,  in  English 
practice , is  an  execution  issuing  out  of 


the?  exchequer  at  the  suit  of  the  crown. 
It  is  a mere  fiscal  writ.  See  West  on 
Extents;  2 Tidd,  Index. 

EXTENT  IN  AID,  in  English 
practice  is  an  exchequer  process,  for- 
merly much  used,  and  now  liable  to 
lie  abused ; it  is  regulated  by  57  Geo. 
3,  c.  117. 

EXTENUATION,  is  that  which 
renders  a crime  or  tort  less  heinous 
than  it  would  be  without  it;  opposed 
to  aggravation,  (q.  v.) 

2. — In  general  extenuating  circum- 
stances go  in  mitigation  of  punishment 
in  criminal  cases,  or  of  damages  in 
those  of  a civil  nature.  See  Aggrava- 
tion; Mitigation. 

EXTERRITORIALITY.  This  term 
is  used  by  French  jurists  to  signify  the 
immunity  of  certain  persons,  who,  al- 
though in  the  state,  are  not  amenable 
to  its  laws  ; foreign  sovereigns,  ambas- 
sadors, ministers  plenipotentiary,  and 
ministers  from  a lorcign  jiower,  are  of 
this  class.  Fcelix,  Droit  Intern.  Privd, 
liv.  2,  tit.  2,  c.  2,  s.  4.  See  Ambas- 
sador ; Conflict  of  Laws  ; Minister. 

EXTINCTION  OF  A THING. 

When  a thing  which  is  the  subject  of 
a contract  has  been  destroyed,  the  con- 
tract is  of  course  rescinded;  as,  for 
example,  if  Paul  sell  his  horse  Napo- 
leon to  Peter,  and  promises  to  deliver 
him  to  the  buyer  in  ten  days,  and  in 
the  mean  time  the  horse  dies,  the  con- 
tract is  rescinded,  as  it  is  impossible  to 
deliver  a thing  which  is  not  in  esse; 
but,  if  Paul  engage  to  deliver  a horse 
to  Peter  in  ten  days,  and,  lbr  the  pur- 
pose of  fulfilling  bis  contract,  he  buys 
a horse,  and  it  dies,  this  is  no  cause 
for  rescinding  the  contract,  because  he 
can  buy  another  and  complete  it  after- 
wards ; when  the  subject  of  the  con- 
tract is  an  individual,  and  not  general- 
ly one  of  a species,  the  contract  may 
be  rescinded ; when  it  is  one  of  a se- 
cies which  has  been  destroyed,  then  it 
may  still  be  completed,  and  it  will  be 
enforced.  Lee.  El.  Dr.  Rom.  \ 1009. 

EXTINGUISHMENT,  in  contracts, 
the  destruction  of  a right  or  contract, 
the  act  by  which  a contract  is  made 
void. 
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2.  — An  extinguishment  may  be  by 
matter  of  fact  and  by  matter  of  law.  1 . 
It  is  by  matter  of  fact  either  express, 
ns  when  one  receives  satisfaction  and 
full  payment  of  a debt,  and  the  credi- 
tor releases  the  debtor,  11  John.  513; 
or  implied,  as  when  a person  becomes 
owner,  either  by  descent  or  purchase,  I 
of  an  estate  subject  to  the  payment  of  a ! 
rent,  the  latter  is  extinguished,  3 Stew.  1 
GO.  Sec  Merger. 

3.  — There  are  numerous  cases  where 
the  claim  is  extinguished  by  operation 
of  law ; for  example,  where  two  per- 
sons are  jointly,  but  not  severally  lia- 
ble, for  a sin?  ’dc  contract  debt,  a judg- 
ment obtaineo  against  one  is  at  common 
law  an  extinguishment  of  the  claim  on 
the  other  debtor.  Pet.  C.  C.  301  ; see 
2 John.  213.  Vide,  generally,  2 
Root,  492  ; 3 Conn.  02  ; 1 Hamm. 
167;  11  John.  513;  4 Conn.  428; 

G Conn.  373;  1 Ilalst.  190;  4 N.  II. 
Rep.  251;  Co.  Litt.  147  b;  1 Roll. 
Ab.  933 ; 7 Yin.  Ab.  367  ; 11  Vin.  Ab. 
4G1 ; 18  Vin.  Ab.  493  to  515  ; 3 Nets. 
Ab.  818;  14  Scrg.  & Rawle,  209; 
Bac.  Ab.  h.  t. ; 5 Whart.  R.  541.  Vide 
Discharge  of  a DeU. 

EXTORSI  VELY.  A technical  word 
used  in  indictments  for  extortion.  In 
North  Carolina,  it  seems,  the  crime  of 
extortion  may  be  charged  without 
using  this  word.  1 Havw.  R.  400. 

EXTORTION,  crimes,  in  a large 
sense  signifies  any  oppression,  under 
colour  of  right : but  in  a more  strict 
sense  it  means  the  unlawful  taking  by 
any  officer,  by  colour  of  his  office,  of 
any  money  or  thing  of  value  that  is  not 
due  to  him,  or  more  than  is  due,  or  be- 
fore it  is  due.  4 111.  Com.  141  ; 1 
Hawk.  P.  C.  c.  68,  s.  1 ; 1 Russ.  Cr. 
*144.  To  constitute  extortion,  there 
must  be  the  receipt  of  money  or  some- 
thing of  value ; the  taking  a promis- 
sory note,  which  is  void,  is  not  suffi- 
cient to  make  an  extortion.  2 Mass. 
R.  523  ; sec  Bac.  Ab.  h.  t. ; Co.  Litt. 
169.  It  differs  from  exaction,  (q.  v.) 
Sec  G Cowcn,  R.  661  ; 1 Caines,  R. 
130  ; 13  S.  & R.  426;  1 Yeates,  71  ; 

1 South.  324;  3 Pcnna.  R.  183;  7 
Pick.  279;  1 Pick.  171. 


EXTRA-DOTAL  PROPERTY.  In 
Louisiana  this  term  is  used  to  desig- 
nate that  property  which  forms  no  part 
of  the  dowry  of  a woman,  and  which  is 
also  called  parnpherna!  property.  Civ. 
Co.  Lo.  art.  2315.  Vide  2 Jofal  Pro- 
perty. 

EXTRACT  is  a part  of  a writing. 
In  general  this  is  not  evidence,  because 
the  whole  of  the  writing  may  explain 
the  part  extracted,  so  as  to  give  it  a 
different  sense  ; but  sometimes  extracts 
from  public  books  are  evidence,  as  the 
extracts  from  the  registers  of  births, 
marriages  and  burials,  kept  according 
to  law,  when  the  whole  of  the  matter 
has  been  extracted  which  relates  to  the 
cause  or  matter  in  issue. 

EXTRADITION,  cii'il  law , is  the 
act  of  sending  by  authority  of  law,  a 
person  accused  of  a crime  to  a foreign 
jurisdiction  where  it  was  committed,  in 
order  that  he  may  be  tried  there.  Merl. 
Rep.  h.  t. 

2. — By  the  constitution  and  laws  of 
the  United  States  fugitives  from  jus- 
tice, (q.  v.)  may  be  demanded  by  the 
executive  of  the  one  state  where  the 
crime  has  been  committed  from  that  of 
another  where  the  accused  is.  Const. 
United  States,  art.  4,  s.  2,  2 ; 3 Story, 
Com.  Const.  U.  S.  § 1801  et  seq. 

0. — The  government  of  the  United 
States  is  bound  by  some  treaty  stipu- 
lations to  surrender  criminals  who  take 
refuge  within  the  country,  but  inde- 
pendently of  such  conventions,  it  is 
questionable  whether  criminals  can  be 
surrendered.  1 Kent,  Com.  36;  4 
John.  C.  R.  106  ; 1 Amcr.  Jurist,  297  ; 
10  Scrg.  & Rawle,  125;  22  Amer. 
Jur.  330;  Story’s  Confl.  of  Laws,  p. 
520;  Wheat.  Intern.  Law,  111. 


y — a me  cxiraoition  or 
delivery  of  the  supposed  criminal  is 
complete  is  not  very  certain.  A case 
occurred  in  France  of  a Mr.  Cassado, 
a Spaniard,  who  had  taken  refuge  in 
Bayonne.  Upon  an  application  made 
to  the  French  government,  he  was  de- 
livered to  the  Spanish  consul  who  had 
amhomyto  take  1, in,  Spain,  nn(, 
while  It,  the  act  of  removing  him  with 
the  assistance  of  French  officers,  a 
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creditor  obtained  an  execution  against 
his  person,  and  made  an  attempt 
to  execute  it  and  retain  Cassado  in 
France,  but  the  council  of  state  (con- 
scil  d’etat)  on  appeal  decided  that  the 
courts  could  not  interfere,  and  directed 
Cassado  to  bo  delivered  to  the  Spanish 
authorities.  Morrin,  Diet,  du  Dr.  Crim. 
h.  v. 

EXTRAJUDICIAL,  that  which  docs 
not  belong  to  the  judge  or  his  jurisdic- 
tion, notwithstanding  which  he  takes 
cognizance  of  it.  Extrajudicial  judg- 
ments and  acts  arc  absolutely  void. 
Vide  Coram  non  judice>  and  Mcrl. 
Report,  mots  Execs  de  I’ouvoir. 

EXTRAVAGANTLY,  canon  lau\ 
This  is  the  name  given  to  the  consti- 
tutions of  the  popes  posterior  to  the 
Clementines ; they  arc  thus  called 
quasi  vagantes  extra  corjjus  juris , to 
express  that  they  were  out  of  the  ca- 
nonical law,  which  at  first  contained 
only  the  decrees  of  Gratian ; aller- 
wards  the  decretals  of  Gregory  IX., 
the  sexte  of  Boniface  VIII.,  the  Cle- 
mentines, and  at  last  the  extra vagantes 
were  added  to  it.  There  are  the  cx- 
travagantes  of  John  XXII.,  and  the 
common  extravagantes.  The  first  con- 
tain twenty  epistles,  decretals  or  con- 
stitutions of  that  pope,  divided  under 
fifteen  titles,  without  any  subdivision 
into  books.  The  others  are  epistles, 
decretals  or  constitutions  of  the  popes 
who  occupied  the  holy  sec  cither  before 


or  after  John  XXII. ; they  arc  divided 
into  books  like  the  decretals. 

EXTREMIS.  When  a person  is  sick 
heyond  the  hope  of  recovery,  and  he  af- 
terwardsdics,  he  is  said  to  bcin  extremis. 

2.  — A will  made  in  this  state  is  lia- 
ble to  be  impeached;  hut  if  made  with- 
out undue  influence  by  a ]>erson  of 
sound  mind,  it  is  valid. 

3.  — The  declarations  of  persons  in 
extremis,  when  made  with  a full  con- 
sciousness of  approaching  death,  arc 
admissible  in  evidence  when  the  death 
of  the  person  making  them  is  the  sub- 
ject of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  such 
declarations.  2 B.  & C.  (505  ; S.  C. 
9 Engl.  C.  L.  Rep-  190;  and  see  15 
John.  280;  1 John.  Rep.  151);  2 John. 
R.  31 ; 7 John.  95 ; 2 Car.  Law* 
Repos.  102 ; 5 Wharf.  R.  390,  7. 

EY.  A watery  place ; water.  Co. 
Lilt.  0* 

EYE-WITNESS.  One  who  has 
seen  with  his  own  eyes  what  he  testi- 
fies. When  an  eye-witness  testifies, 
and  is  a man  of  intelligence  and  integ- 
rity, much  reliance  must  be  placed  on 
his  testimony,  for  ho  has  the  means  of 
making  known  the  truth. 

EYOTT,  a small  island  arising  in  a 
river.  Flcta,  lib.  3,  c.  2,  s.  b;  Bract, 
lib.  2,  c.  2.  See  Island. 

EYRE.  Vide  Eire  Justiciarii 
Itcner  antes. 


F. 


F,  punishment,  in  the  English  law. 
formerly  felons  were  branded  and 
marked  with  a hot  iron,  with  this  let- 
ter, on  being  admitted  to  the  benefit  of 
clergy. 

FACT,  is  an  action  ; a thing  done. 
It  is  either  simple  or  compound. 

2. — A fact  is  simple  when  it  expres- 
ses a purely  material  act  unconnected 
with  any  moral  qualification ; for  ex- 
ample, to  say  Peter  went  in  his  house, 
kissed  his  children,  took  a book,  and 
went  out,  is  to  express  four  simple 
facts.  A compound  fact  contains  the 


materiality  of  the  act,  and  the  qualifi- 
cation which  that  act  lias  in  its  connex- 
ion with  morals  and  the  law.  To  say, 
then,  that  Peter  has  stolen  a horse,  is  to 
express  a compound  fact ; for  the  fact 
of  stealing,  expresses  at  the  same  time, 
the  material  fact  of  taking  the  horse, 
and  of  taking  him  with  the  guilty  in- 
tention of  depriving  the  owner  of  his 
property  and  appropriating  it  to  his 
own  use;  which  is  a violation  of  the 
law  of  property. 

3. — Fact  is  also  put  in  opposition  to 
law;  in  every  case  which  has  to  bo 
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creditor  obtained  an  execution  against 
his  person,  and  made  an  attempt 
to  execute  it  and  retain  Cassado  in 
France,  but  the  council  of  state  (con- 
scil  d’etat)  on  appeal  decided  that  the 
courts  could  not  interfere,  and  directed 
Cassado  to  bo  delivered  to  the  Spanish 
authorities.  Morrin,  Diet,  du  Dr.  Crim. 
h.  v. 

EXTRAJUDICIAL,  that  which  docs 
not  belong  to  the  judge  or  his  jurisdic- 
tion, notwithstanding  which  he  takes 
cognizance  of  it.  Extrajudicial  judg- 
ments and  acts  arc  absolutely  void. 
Vide  Coram  non  judice>  and  Mcrl. 
Report,  mots  Execs  de  I’ouvoir. 

EXTRAVAGANTLY,  canon  lau\ 
This  is  the  name  given  to  the  consti- 
tutions of  the  popes  posterior  to  the 
Clementines ; they  arc  thus  called 
quasi  vagantes  extra  corjjus  juris , to 
express  that  they  were  out  of  the  ca- 
nonical law,  which  at  first  contained 
only  the  decrees  of  Gratian ; aller- 
wards  the  decretals  of  Gregory  IX., 
the  sexte  of  Boniface  VIII.,  the  Cle- 
mentines, and  at  last  the  extra vagantes 
were  added  to  it.  There  are  the  cx- 
travagantes  of  John  XXII.,  and  the 
common  extravagantes.  The  first  con- 
tain twenty  epistles,  decretals  or  con- 
stitutions of  that  pope,  divided  under 
fifteen  titles,  without  any  subdivision 
into  books.  The  others  are  epistles, 
decretals  or  constitutions  of  the  popes 
who  occupied  the  holy  sec  cither  before 


or  after  John  XXII. ; they  arc  divided 
into  books  like  the  decretals. 

EXTREMIS.  When  a person  is  sick 
heyond  the  hope  of  recovery,  and  he  af- 
terwardsdics,  he  is  said  to  bcin  extremis. 

2.  — A will  made  in  this  state  is  lia- 
ble to  be  impeached;  hut  if  made  with- 
out undue  influence  by  a ]>erson  of 
sound  mind,  it  is  valid. 

3.  — The  declarations  of  persons  in 
extremis,  when  made  with  a full  con- 
sciousness of  approaching  death,  arc 
admissible  in  evidence  when  the  death 
of  the  person  making  them  is  the  sub- 
ject of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  such 
declarations.  2 B.  & C.  (505  ; S.  C. 
9 Engl.  C.  L.  Rep-  190;  and  see  15 
John.  280;  1 John.  Rep.  151);  2 John. 
R.  31 ; 7 John.  95 ; 2 Car.  Law* 
Repos.  102 ; 5 Wharf.  R.  390,  7. 

EY.  A watery  place ; water.  Co. 
Lilt.  0* 

EYE-WITNESS.  One  who  has 
seen  with  his  own  eyes  what  he  testi- 
fies. When  an  eye-witness  testifies, 
and  is  a man  of  intelligence  and  integ- 
rity, much  reliance  must  be  placed  on 
his  testimony,  for  ho  has  the  means  of 
making  known  the  truth. 

EYOTT,  a small  island  arising  in  a 
river.  Flcta,  lib.  3,  c.  2,  s.  b;  Bract, 
lib.  2,  c.  2.  See  Island. 

EYRE.  Vide  Eire  Justiciarii 
Itcner  antes. 


F. 


F,  punishment,  in  the  English  law. 
formerly  felons  were  branded  and 
marked  with  a hot  iron,  with  this  let- 
ter, on  being  admitted  to  the  benefit  of 
clergy. 

FACT,  is  an  action  ; a thing  done. 
It  is  either  simple  or  compound. 

2. — A fact  is  simple  when  it  expres- 
ses a purely  material  act  unconnected 
with  any  moral  qualification ; for  ex- 
ample, to  say  Peter  went  in  his  house, 
kissed  his  children,  took  a book,  and 
went  out,  is  to  express  four  simple 
facts.  A compound  fact  contains  the 


materiality  of  the  act,  and  the  qualifi- 
cation which  that  act  lias  in  its  connex- 
ion with  morals  and  the  law.  To  say, 
then,  that  Peter  has  stolen  a horse,  is  to 
express  a compound  fact ; for  the  fact 
of  stealing,  expresses  at  the  same  time, 
the  material  fact  of  taking  the  horse, 
and  of  taking  him  with  the  guilty  in- 
tention of  depriving  the  owner  of  his 
property  and  appropriating  it  to  his 
own  use;  which  is  a violation  of  the 
law  of  property. 

3. — Fact  is  also  put  in  opposition  to 
law;  in  every  case  which  has  to  bo 
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tried  there  arc  facts  to  be  established, 
and  the  law  which  bears  on  those 
facts. 

4.  — Facts  arc  also  to  lie  considered 
as  material  or  immaterial.  Material 
facts  are  those  which  are  essential  to 
the  right  of  action  or  defence,  and 
therefore  of  the  substance  of  the  one 
or  the  other — these  must  always  lx; 
proved;  or  immaterial,  which  an;  those 
not  essential  to  the  cause  of  action — 
these  need  not  bo  proved. 

5.  — Facts  are  generally  determined 
by  a jury ; but  there  arc  many  facts, 
which  not  being  the  principal  matters 
in  issue,  may  lie  decided  by  the  court ; 
such,  for  example,  whether  a subpoena 
has  or  has  not  been  served ; whether  a 
party  has  or  has  not  been  summoned, 
&c.  As  to  pleading  material  facts,  see 
Gould,  Pl.c.  3,  s.  28.  Vide  Eng.  Ecc. 
U.  401,  2,  and  the  article  Circum- 
stances. 

FACTO,  in  fact,  in  contradistinction 
to  the  thing  being  in  law : it  is  applied 
to  any  thing  actually  done.  Vide  22 r 
jjosl  facto. 

FACTOR,  contracts,  is  an  agent 
employed  to  sell  goods  or  merchandise 
consigned  or  delivered  to  him,  by,  or 
for  his  principal,  for  a compensation, 
commonly  called  factorage  or  com- 
mission. Paley  on  Ag.  13;  1 Li  verm, 
on  Ag.  08  ; Story  on  Ag.  § 83 ; Com. 
Dig.  Merchant,  B;  Mai,  Lex  Merc.  81 ; 
Be  awes,  Lex  Merc.  44  ; 3 Chit.  Com. 
Law,  193 ; 2 Kent,  Com.  022,  note 
(d),  3d  ed.;  1 Bell's  Com.  385,  § 408, 
409;  2 B.  & Aid.  143.  He  is  also 
called  a commission  merchant,  or  con- 
signee. 

2.  — When  ho  resides  in  the  same 
state  or  country  with  his  principal,  he 
is  called  a home  factor  ; and  a foreign 
factor  when  he  resides  in  a different 
state  or  country,  3 Chit.  Com.  Law, 
193;  1 T.  R.  112;  4M.&S.57G;  1 
Bell’s  Corn.  289,  § 313. 

3.  — When  the  agent  accompanies 
the  ship  taking  a cargo  aboard,  and  it 
is  consigned  to  him  for  sale,  and  he  is 
to  purchase  a return  cargo  out  of  the 
proceeds,  such  agent  is  properly  called 
a factor;  lie  is,  however,  usually 


known  by  the  name  of  a supercargo. 
Beawes,  Lex  Merc.  44,  47  ; Li  verm, 
on  Ag.  09,  70  ; 1 Domat,  b.  1,  t.  10,  § 
3,  art.  2. 

4.  — A factor  differs  from  a broker, 
in  some  important  particulars,  namely; 
lie  may  buy  and  sell  for  his  principal 
in  his  own  name,  as  well  as  in  the 
name  of  his  principal ; on  the  contrary, 
a broker  must  always  buy  and  sell  in 
the  name  of  his  principal.  3 Chit. 
Com.  Law,  193,  210,  641;  2 B.  & 
Aid.  143,  148;  3 Kent,  Com.  022,  note 
(d),  3d  ed.  Again  a factor  is  entrusted 
with  the  possession,  management,  dis- 
posal, and  control  of  the  goods  to  lie 
bought  and  sold,  and  has  a special 
property  and  a lien  on  them ; the 
broker,  on  the  contrary,  has  usually  no 
such  possession,  management,  control, 
or  disposal  of  the  goods,  nor  any  such 
special  property  nor  lien.  Paley  on 
Ag.  13,  (Loyd’s  ed.) ; 1 Bell’s  Com. 
385. 

5.  — Before  proceeding  further,  it 
will  lie  proper  to  consider  the  difference 
which  exists  in  the  liability  of  a home 
or  domestic  factor  and  a foreign 
factor. 

6.  — By  the  usages  of  trade,  or  in- 
tendment of  law,  when  domestic  factors 
are  employed  in  the  ordinary  business 
of  buying  and  selling  goods,  it  is  pre- 
sumed that  a reciprocal  credit  between 
the  principal  and  the  agent  and  third 
persons  has  been  given.  When  a pur- 
chase lias  been  made  by  such  a factor, 
lie,  as  well  ns  his  principal,  is  deemed 
liable  for  the  debt ; and  in  case  of  a 
sale,  the  buyer  is  responsible  both  to 
the  factor  and  principal  for  the  pur- 
chase money ; but  this  presumption 
may  be  rebutted  by  proof  of  exclusive 
credit.  Story,  Ag.  §§  267,  291,  293; 
Paley,  Ag.  243,  371 ; 9 B.  & C.  78 ; 
15  East,  R.  02. 

7.  — Foreign  factors,  or  those  acting 
for  principals  residing  in  a foreign 
country,  are  held  personally  liable  up- 
on all  contracts  made  by  them  for 
their  employers,  whether  they  describe 
themselves  in  the  contract  as  agents  or 
not.  In  such  cases  the  presumption  is, 

I tlmt  the  credit  is  given  exclusively  to 
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the  factor.  But  this  presumption  may 
bo  rebutted  by  proof  of  a contrary 
agreement.  Story,  Ag.  § 268 ; Palcy, 
Ag.  248,  373;  Bull.  N.  P.  130  ; Smith, 
Mere.  Law,  GO;  2 Li  verm.  Ag.  219; 
1 B.  & P.  398  ; 15  Last,  R.  02  j 9 B. 
& C.  78. 

8.  — A factor  is  liable  to  duties,  which 
will  be  first  considered ; and,  after- 
wards a statement  of  his  rights  will  be 
made. 

9.  — 1.  Ills  duties . He  is  desired  to 
use  a reasonable  exercise  of  skill  and 
ordinary  diligence  in  his  vocation ; in 
general,  he  has  a right  to  sell  the 
goixls,  but  he  cannot  pawn  them.  He 
is  bound  to  obey  his  instructions,  but 
when  he  has  none  he  may  and  ought 
to  act  according  to  the  general  usages 
of  trade;  sell  for  cash,  when  that  is 
usual,  or  give  credit  on  sales,  when 
that  is  customary.  He  is  bound  to 
render  a just  account  to  his  principal, 
and  to  pay  him  the  moneys  he  may  re- 
ceive for  him. 

10.  — 2.  Ills  rights.  He  has  the 
right  to  sell  the  goods  in  his  own  name, 
and  when  untrammelled  by  instructions, 
lie  may  sell  them  at  such  times  anil 
for  such  prices,  as,  in  the  exercise  of  a 
just  discretion,  he  may  think  best  for 
his  employer.  3 Man.  Gran.  & Scott, 
380.  He  is,  for  many,  if  not  for  all 
purjioses,  between  himself  and  third 
|>ersons,  to  be  considered  as  the  owner 
of  the  goods.  He  rnay,  therefore,  re- 
cover the  price  of  goods  sold  by  him, 
in  his  own  name,  and  consequently  he 
may  receive  payment  and  give  receipts, 
and  discharge  the  debtor,  unless,  in- 
deed, notice  has  been  given  by  the 
principal  to  the  debtor  not  to  pay.  He 
has  a lien  on  the  goods  for  advances 
made  by  him  and  for  his  commissions. 

11.  — Mr.  Bell,  in  his  Commentaries, 
vol.  1 , page  205,  (5th  ed.)  lays  down 
the  following  rules  with  regard  to  the 
rights  of  the  principal,  in  those  cases 
in  which  the  goods  in  the  factor’s 
hands  have  been  changed  in  the  course 
of  his  transactions. 

12.  — 1.  When  the  factor  has  sold 
the  goods  of  his  principal,  and  failed 
before  the  price  of  the  goods  has  been 


paid,  the  principal  is  the  creditor,  and 
preferable  to  the  creditors  of  the  factor. 
Cook’s  B.  L.  4th  ed.  p.  400. 

13.  — 2.  When  bills  have  l>ocn  taken 
for  the  price,  and  arc  still  in  the 
factor’s  hands,  undiscounted  at  his 
failure;  or  where  goods  have  I icon 
taken  in  return  for  those  sold;  the 
principal  is  entitled  to  them,  ns  forming 
no  part  of  the  divisible  fund.  Willcs, 
R.  400. 

14.  — 3.  When  the  price  has  been 
in  money,  coin,  bank-notes,  &c.,  it 
remains  the  property  of  the  principal, 
if  kept  distinct  as  his.  5 T.  R.  277  ; 
2 Burr.  1369 ; 5 Vcs.  jr.  169  ; 2 Mont. 
B.  L.  233,  notes. 

15.  — 4.  When  a bill  received  for 
goods,  or  placed  with  the  factor,  has 
been  discounted,  or  when  money  com- 
ing into  his  hands  has  been  paid  away, 
the  endorsee  of  the  bill,  or  the  person 
receiving  the  money,  will  Ik*  free  from 
all  claim  at  the  instance  of  the  princi- 
pal. Vide  1 B.  & P.  539,  648. 

10. — 5.  When  the  factor  sinks  the 
name  of  the  principal  entirely ; as 
where  he  is  employed  to  sell  goods,  and 
receives  a del  credere  commission,  for 
which  he  engages  to  guaranty  the  pay- 
ment to  the  principal,  it  is  not  the 
practice  to  communicate  the  names  of 
the  purchasers  to  the  principal,  except 
where  the  factor  fails.  Under  these 
circumstances,  the  following  points 
have  been  settled.  1.  When  the  factor 
fails,  the  principal  is  the  creditor  of  the 
buyer,  and  has  a direct  action  against 
him  for  the  price.  Cook’s  B.  L.  400; 
and  vide  Bull.  N.  P.  42  ; 2 Stra.  1182. 
But  persons  contracting  with  the  fac- 
tor in  his  own  name,  and  bona  tide, 
are  entitled  to  set  oil*  the  factor’s  debt 
to  them.  7 T.  R.  360. — 2.  Where 
the  factor  is  entrusted  with  the  money 
or  proj>erty  of  his  principal  to  buy 
stock,  bills,  and  the  like,  and  misap- 
plies it,  the  produce  will  be  the  princi- 
pal’s, if  clearly  distinguishable.  3 M. 
& S.  562. 

17. — 6.  When  the  factor  purchases 
goods  for  behoof  of  his  principal,  but 
on  his  own  general  current  account, 
without  mention  of  the  principal,  the 
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goods  vest  in  the  factor,  and  the  prin- 
cipal has  only  an  obligation  against  the 
factor’s  estate.  But  when  the  factor, 
alter  purchasing  the  goods,  writes  to 
his  principal  that  he  has  bought  such  a 
quantity  of  goods  in  consequence  of 
his  order,  and  that  they  are  lying  in 
his  warehouse,  or  elsewhere,  the  pro- 
perty would  seem  to  be  vested  in  the 
principal. 

18.  — It  may,  therefore,  be  laid  down 
ns  n general  rule,  that  when  the  pro- 
perty remitted  by  the  principal,  or  ac- 
quired for  him  by  his  order,  is  found 
distinguishable  in  the  hands  of  the  fac- 
tor, capable  of  being  traced  by  a clear 
and  connected  chain  of  identity,  in  no  ' 
one  link  of  it  degenerating  from  a six4-  1 
cilic  trust  into  a general  debt,  the  cre- 
ditors of  the  factor,  who  1ms  become 
bankrupt,  have  no  right  to  the  specific 
property.  Much  discrimination  is  re- 
quisite in  the  application  of  this  doc- 
trine, as  may  be  seen  by  the  ease  of 
Ex  parte  Sayers,  5 Ves.  jr.  1G9. 

19.  — A factor  has  no  right  to  barter 
the  goods  of  his  principal,  nor  to 
pledge  them  for  the  purpose  of  raising 
money  for  himself,  or  to  secure  a debt 
lie  may  owe.  Bui  he  may  pledge  them 
for  advances  made  to  his  principal,  or 
for  the  purpose  of  raising  money  for 
him,  or  in  order  to  reimburse  himself 
to  the  amount  of  his  own  lien.  2 
Kent,  Com.  (3d  cd.)  625  to  628 ; 4 
John.  R.  103 ; Story  on  Bailm.  § 325, 
326,  327.  Another  exception  to  the 
general  rule  that  a factor  cannot  pledge 
the  goods  of  his  principal,  is,  that  he 
may  raise  money  by  pledging  the 
goods,  for  the  payment  of  duties,  or 
any  other  charge  or  purpose  allowed 
or  justified  by  the  usages  of  trade.  2 
Gall.  13;  6 Scrg.  & Kawlc,  386;  Pa- 
on  Ag.  217  ; 3 Esp.  R.  182. 

20.  — The  legislature  of  Pennsylva- 
nia, by  an  act  entitled  “ An  act  for  the 
amendment  of  the  law  relating  to  fac- 
tors,” passed  April  14,  1834,  have 
made  the  following  provisions.  This 
act  is  here  inserted,  with  a belief  that 
it  will  be  found  useful  to  the  commer- 
cial lawyer  of  the  other  states. 

21. — -§  1.  Whenever  any  person 


ntrusted  with  merchandise,  and  having 
authority  to  sell  or  consign  the  same, 
shall  ship  or  otherwise  transmit  the 
same  to  any  other  person,  such  other 
l>crson  shall  have  a lien  thereon  — 

22.  — 1.  For  any  money  advanced, 
or  negotiable  security  given  by  him  on 
the  faith  of  such  consignment,  to  or 
for  the  use  of  the  person  in  whose 
name  such  merchandise  was  shipped 
or  transmitted. 

23.  — II.  For  any  money,  or  nego- 
tiable security,  received  for  the  use  of 
such  consignee,  by  the  |>erson  in  whose 

j name  such  merchandise  was  shipped 

i or  transmitted. 

24.  — § 2.  But  such  lien  shall  not 
exist  for  any  of  the  purposes  aforesaid, 
if  such  consignee  shall  have  notice  by 
the  hill  of  lading  or  otherwise,  before 
the  time  of  such  advance  or  receipt, 
that  the  jierson  in  whose  name  such 
merchandise  was  shipped  or  transmit- 
ted, is  not  the  actual  owner  thereof. 

25.  — § 3.  Whenever  any  consignee 
or  factor,  having  possession  of  mer- 
chandise, with  authority  to  sell  the 
same,  or  having  possession  of  any  bill 
of  lading,  permit,  certificate,  receipt  or 
order,  for  the  delivery  of  merchandise, 
with  the  like  authority,  shall  deposit  or 
pledge  such  merchandise,  or  any  part 
thereof,  with  any  other  person,  as  a 
security  for  any  money  advanced,  or 
negotiable  instrument  given  by  him  on 
the  faith  thereof;  such  other  person 
shall  acquire,  by  virtue  of  such  con- 
tract, the  same  interest  in,  and  authori- 
ty over,  the  said  merchandise,  as  he 
would  have  acquired  thereby  if  such 
consignee  or  factor  had  been  the  actual 
owner  thereof;  Provided  y That  such 
person  shall  not  huve  notice  by  such 
document  or  otherwise,  before  the  timo 
of  such  advance  or  receipt,  that  the 
holder  of  such  merchandise  or  docu- 
ment is  not  the  actual  owner  of  such 
merchandise. 

26.  — ^ 4.  If  any  person  shall  ac- 
cept or  take  such  merchandise  or  docu- 
ment from  any  sucli  consignee  or  fac- 
tor, in  deposit  or  pledge  for  any  debt 
or  demand  previously  due  by,  or  exist- 
ing against,  such  consignee  or  factor 
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and  without  notice  as  aforesaid,  and  if 
any  person  shall  accept  or  take  such 
merchandise  or  document  from  any 
such  consignee  or  factor  in  deposit  or 
pledge,  without  notice  or  knowledge 
that  the  person  making  such  deposit  or 
pledge,  is  a consignee  or  factor  only, 
in  every  such  case  the  jierson  accent- 
ing or  taking  such  merchandise  or  do- 
cument in  deposit  or  pledge,  shall  ac- 
quire the  same  right  and  interest  in 
such  merchandise  as  was  possessed,  or 
could  have  been  enforced,  by  such 
consignee  or  factor  against  his  princi- 
pal at  the  time  of  making  such  deposit 
or  on  pledge,  and  further  or  other  right 
or  interest. 

27.  — § 5.  Nothing  in  this  act  con- 
tained shall  be  const  rued  or  taken  — 

I.  To  affect  any  lien  which  a con- 
signee or  factor  may  possess  at  law, 
for  the  expenses  and  charges  attending 
the  shipment,  or  transmission  and  care 
of  merchandise  consigned,  or  other- 
wise intrusted  to  him. 

28.  — II.  Nor  to  prevent  the  nctual 
owner  of  merchandise  from  recovering 
the  same  from  such  consignee  or  fac- 
tor, before  the  same  shall  have  been 
deposited  or  pledged  as  aforesaid,  or 
from  the  assignees  or  trustees  of  such 
consignee  or  factor,  in  the  event  of  his 
insolvency. 

29.  — III.  Nor  to  prevent  such  owner 
from  recovering  any  merchandise,  so 
as  aforesaid  deposited  or  pledged,  upon 
tender  of  the  money,  or  of  restoration 
of  any  negotiable  instrument  so  ad- 
vanced, or  given  to  such  consignee  or 
factor,  and  upon  tender  of  such  further 
sum  of  money,  or  of  restoration  of 
such  other  negotiable  instrument,  if 
any,  as  may  have  been  advanced  or 
given  by  such  consignee  or  factor  to 
such  owner,  or  on  tender  of  a sum  of 
money  equal  to  the  amount  of  such 
instrument. 

30.  — IV.  Nor  to  prevent  such  owner 
from  recovering,  from  the  person  ac- 
cepting or  taking  such  merchandise  in 
deposit  or  pledge,  any  balance  or  sum 
of  money  remaining  in  his  hands  as 
the  produce  of  the  sale  of  such  mer- 
chandise, after  deducting  the  amount 

Vol.  x. — 70 


of  money  or  the  negotiable  instrument 
so  advanced  or  given  upon  the  security 
thereof  as  aforesaid. 

31 . — § 6.  If  any  consignee  or  factor 
shall  depositc  or  pledge  any  merchan- 
dise or  document  as  aforesaid,  con- 
signed or  intrusted  to  him  as  a security 
for  any  money  borrowed,  or  negotiable 
instrument  received  by  such  consignee 
or  factor,  and  shall  apply  and  dispose 
of  the  same  to  his  own  use,  in  violation 
of  good  faith,  and  with  intent  to  de- 
fraud the  owner  of  such  merchandise, 
and  if  any  consignee  or  factor  shall, 
with  the  like  fraudulent  intent,  apply 
or  dispose  of  to  his  own  use  any  mo- 
ney or  negotiable  instrument,  raised  or 
acquired  by  the  sale  or  other  disposi- 
tion of  such  merchandise,  such  con- 
signee or  factor  shall,  in  every  such 
case,  be  deemed  guilty  of  a misde- 
meanor, and  shall  be  punished  by  a 
fine,  not  exceeding  two  thousand  dol- 
lars, and  by  imprisonment,  for  a term 
not  exceeding  five  years. 

FACTORAGE,  the  wages  or  allow- 
ances paid  to  a factor  for  his  services ; 
it  is  more  usual  to  call  this  commis- 
sions. 

FACTORY,  Scotch  law , is  a con- 
tract which  partakes  of  a mandate  and 
locatio  operandum,  and  which  is  in  the 
English  and  American  law-books  dis- 
cussed under  the  title  of  Principal  and 
Agent.  1 Bell’s  Com.  259. 

FACTUM,  a deed ; a man's  own  act 
and  deed. 

2. — When  a man  denies  by  his  plea 
that  he  made  a deed  on  which  lie  is 
sued,  ho  pleads  turn  est  factum,  (q.  v.) 
Vide  Deal;  Fait. 

Factum,  French  law , is  a memoir 
which  contains  summarily  the  fact  on 
which  a contest  has  happened,  the 
means  on  which  a party  lounds  his 
pretensions,  with  the  refutation  of  the 
means  of  the  adverse  party.  Vide 
Brief. 

FACULTY,  canon  law.  A licenso ; 
an  authority.  For  example,  the  ordi- 
nary having  the  disposal  of  all  seats  in 
the  nave  of  a church,  may  grant  this 
power,  which,  when  it  is  delegated,  is 
called  a faculty,  to  another. 
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2. — Faculties  arc  of  two  kinds;  first, 
when  tlic  grant  is  to  a man  and  his 
heirs  in  gross;  secondly,  when  it  is  to 
a person  and  his  heirs,  as  appurtenant 
to  a house  which  he  holds  in  the  pa- 
rish. 1 T.  It.  429,  432;  12  Co.  It. 
106. 

FACULTY,  Scotch  law,  is  equiva- 
lent to  ability  or  power.  The  term 
faculty  is  mure  properly  applied  to  n 
power  founded  on  the  consent  of  the 
party  from  whom  it  springs,  and  not 
founded  on  property.  Karnes  on  Eq. 
501. 

FAILURE.  A suspension  of  pay- 
ment ; a neglect  to  fulfil  commercial 
pecuniary  engagements. 

2. — According  to  the  French  code 
of  commerce,  art.  437,  every  mer- 
chant or  trader  who  suspends  payment 
is  in  a state  ol  failure.  Vide  Lank- 
ruptcij ; Insolvency. 

Faii.ikk  of  itKcoan,  pleat/ing, 
practice.  When  a record  is  pleaded, 
and  the  plaintiff  replies  nul  ticl  record, 
upon  which  the  defendant  has  a day 
assigned  to  produce  it,  if  lie  foil  to  do 
it,  then  he  is  said  to  fail  of  record,  And 
the  plaintiff  shall  have  judgment  to  re- 
cover. T.  de  la  Ley. 

FATNT  PLEADER,  a false,  fraudu- 
lent, or  collusory  manner  of  pleading 
to  the  deception  of  a third  person.  3 
E.  1,  e.  19. 

FAIR.  A privileged  market. 

2.  — 111  England,  lairs  are  granted 
by  the  king’s  patent. 

3.  — In  the  United  States,  fairs  are 
almost  unknown.  '1  hey  are  recognised 
in  Alabama.  Aik.  Dig.  -199,  note; 
and  in  North  Carolina,  where  they  are 
regelated  by  statute.  1 N.  C.  Rev. 
St.  2d2.  See  Domat,  Dr.  Public,  liv. 
1,  t.  7,  s.  3,  n.  1. 

Faih-flay  Jtr.x.  About  the  year 
1769,  there  was  a tract  of  country  in 
Pennsylvania,  situate  between  Lycom- 
ing creek  and  Pine  creek,  in  which  the 
proprietaries  prohibited  the  making  of 
surveys,  as  it  was  doubtful  whether  it 
had  or  not  been  ceded  by  the  Indians; 
although  settlements  there  were  forbid- 
den, yet  adventurers  settled  themselves 
there ; being  without  the  pale  of  ordi- 


nary authorities,  the  inhabitants  annu- 
ally elected  a tribunal,  in  rotation,  of 
three  of  their  number,  whom  they  de- 
nominated fair-play  mm,  who  had  au- 
thority to  decide  all  disputes  as  to 
boundaries.  Their  decisions  were 
final,  and  enforced  by  the  whole  com- 
munity on  masse.  Their  decisions  are 
said  to  have  been  just  and  equitable.  2 
Smith’s  Laws  of  Penn.  195;  Serg. 
Land  Laws,  77. 

Fair  pleader.  This  is  the  name 
of  a writ  given  by  the  statute  of  Marie- 
bridge,  52  11.  3',  c.  11.  Vide  JJcau 
Jit  iv  ter. 

FAIT,  conveyancing,  a deed  law. 
fully  executed.  Com.  Dig.  h.  t. ; Cunn. 
Diet.  h.  t. 

FAITH.  Probity  ; good  faith  is  the 
very  soul  of  contracts.  Faith  also 
signifies  confidence,  belief;  ns,  full 
faith  and  credit  ought  to  lie  given  to 
the  acts  of  a magistrate  w hile  acting 
within  his  jurisdiction.  Vide  Uona 
title. 

FAI.CIDIAN  LAW,  civil  law,  is  a 
plebccist,  made  during  the  reign  of  Au- 
gustus,  on  the  proposition  of  Falcidius, 
who  was  a tribune  in  the  year  of 
Rome,  714. 

2.  — Its  principal  provision  gave 
power  to  fathers  of  families  to  be- 
queath three-lourths  of  their  property, 
but  deprived  them  of  the  power  to  give 
away  the  other  fourth,  which  was  to 
descend  to  the  heir. 

3.  — The  same  rule,  somewhat  modi- 
fied, has  been  adopted  in  Louisiana; 
“donations  inter  vivos  or  mortis  cau- 
sa,” says  the  Civil  Code,  art.  1460, 
“cannot  exceed  two-thirds  of  the  pro- 
pertv  of  the  disposer,  if  he  leaves  at 
his  decease  a legitimate  child ; one-half, 
if  he  leaves  two  children ; and  one- 
third  if  he  leaves  three,  or  a greater 
number.” 

4.  — By  the  common  law,  the  power 
of  the  father  to  give  his  prope  rty  is 
unlimited.  He  may  bequeath  it  to  his 
children  equally,  to  one  in  preference 
to  another,  or  to  a stranger,  in  exclu- 
sion of  the  whole  of  them.  Over  his 
real  estate,  his  wife  has  a right  of 

1 dower,  or  a similar  right  given  to  her 
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by  act  of  assembly,  in,  perhaps,  all 
the  states. 

FALSE.  Not  true;  as,  false  pre- 
tences; unjust,  unlawful,  as,  fulso  im- 
prisonment. This  word  is  frequently 
used  in  composition. 

False  im  tkisonmkxt,  torts.  Any 
intentional  detention  of  the  person  of 
another,  not  authorised  by  law,  is  false 
imprisonment.  1 Bald.  571 ; U N.  II. 
Hep.  491  ; 2 Brev.  K.  157.  It  is  any 
illegal  imprisonment,  without  any  pro- 
cess whatever,  or  under  colour  of  pro- 
cess wholly  illegal,  without  regard  to 
any  question  whether  any  crime  has 
been  committed,  or  a debt  due.  1 
Chit.  Pr.  48 ; 5 Verm.  588  ; 5 Black  f. 
40 ; 3 Wend.  350 ; 5 Wend.  298 ; 9 
John.  117  ; 1 A.  K.  Marsh.  345;  Kir- 
by, 05 ; Hardin,  249. 

2. — Tho  remedy  is,  in  order  to  be 
restored  to  liberty,  by  writ  of  Jm/jcos 
corpus;  and  to  recover  damages  for 
the  injury,  by  action  of  trespass  vi  et 
urmis.  To  punish  tho  wrong  done  to 
the  public,  by  tho  false  imprisonment 
of  an  individual,  the  offender  may  be 
indicted.  4 Bl.  Com.  218,  219;  2 
Burr.  993.  Vido  Bac.  Ab.  Trespass, 
D 3;  Dane’s  Ab.  Index,  h.  t.  Vide 
O N.  II.  Rep.  491  ; 2 Brev.  R.  157  ; 
Mnlu: ions  Prosecution  ; Regular  awl 
Irregular  Process. 

False  judgment,  Eng.  law.  Tho 
name  of  a writ  which  lies  when  a false 
judgment  has  been  given  in  tho  county 
court,  court  baron,  or  other  courts  not 
of  record.  F.  N.  B.  17,  18. 

False  pretences,  criminal  law, 
false  representations  and  statements, 
made  with  a fraudulent  design,  to  ob- 
tain “ money,  goods,  wares  and  mer- 
chandise,” with  intent  to  cheat. 

2.  — This  subject  may  be  considered 

under  the  following  heads:  1,  The 

nature  of  the  false  pretence ; 2,  what 
must  be  obtained  ; 3,  the  intent. 

3.  — 1.  When  the  false  pretence  is 
such  as  to  impose  upon  a person  of  or- 
dinary caution,  it  will  doubtless  be  suf- 
ficient. 11  Wend.  R.  557;  but  al- 
though it  may  be  difficult  to  restrain 
false  pretences  to  such  as  an  ordinarily 
prudent  man  may  avoid,  yet  it  is  not 


every  absurd  or  irrational  pretence 
which  will  be  sufficient.  2 East,  I*.  C. 
828.  it  is  not  necessary  that  all  the 
pretences  should  lx?  false,  if  one  of 
them,  per  sc,  is  sufficient  to  constitute 
the  otlence.  14  Wend.  517.  And 
although  other  circumstances  may 
have  induced  tho  credit,  or  the  delivery 
of  the  property,  yet  it  will  be  sufficient 
if  the  false  pretences  had  such  an  in- 
fluence that,  without  them,  the  credit 
would  not  have  boon  given,  or  the  pro- 
perty delivered.  11  Wend.  R.  557; 
14  Wend.  R.  517  ; 13  Wend.  Rep.  87. 
The  false  pretences  must  have  l>oen 
used  before  the  contract  was  completed. 
14  Wend.  Rep.  540;  13  Wend.  Rep. 
311.  In  North  Carolina,  tho  cheat 
must  be  effected  by  means  of  some 
token  or  (also  contrivance  adapted  to 
impose  on  an  ordinary  mind.  3 1 lawks, 
R.  620;  4 Pick.  R.  178. 

4.  — 2.  The  wording  of  the  statutes 
of  the  several  states  on  this  subject  is 
not  the  same,  ns  to  the  acts  which  are 
indictable.  In  Massachusetts,  the  in- 
tent must  l»e  to  obtain  “ money,  goods, 
wares,  merchandise,  or  other  things.” 
Stat.  of  1815,  c.  136.  In  New  York, 
the  words  are  “ money,  goods,  or  chat- 
tels, or  other  ettects.”  Under  this  sta- 
tute it  has  been  holden  that  obtaining  a 
signature  to  a note,  13  Wend.  R.  87, 
or  an  indorsement  on  a promissory 
note,  9 Wend.  Rep.  190,  fell  within  the 
spirit  of  the  statute ; and  that  where 
credit  was  obtained  by  false  pretence, 
it  was  also  within  the  statute.  12 
John.  R.  292. 

5.  — 3.  There  must  lie  an  intent  to 
cheat  or  defraud  some  person.  Russ. 
& Ry.  317  ; 1 Stark.  Rep,  396.  This 
may  be  inferred  from  a false  represent- 
ation. 13  Wend.  R.  87.  The  intent 
is  all  that  is  requisite ; it  is  not  neces- 
sary that  the  party  defrauded  should 
sustain  an v loss.  11  Wend.  R.  18  ; 

1 Carr.  & Marsh.  516,  537. 

False  return.  A return  made  by 
the  sheriff,  or  other  ministerial  officer, 
to  a writ,  in  which  is  stated  a fact  con- 
trary to  the  truth,  and  injurious  to  ono 
of  the  parties  or  some  one  having  an 
interest  in  it. 
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2. — In  this  case  the  officer  is  liable 
for  damages  to  the  party  injured.  2 
Esp.  Cas.  475.  See  Falso  relurno  bre- 
vium. 

False  token,  is  a false  document  or 
sign  of  the  existence  of  a fact,  in  gene- 
ral used  for  the  purpose  of  fraud. 
Vide  Token,  and  2 Stark.  Ev.  563. 

FALSEHOOD  is  a wilful  actor  de- 
claration contrary  to  truth.  It  U com- 
mitted either  by  the  wilful  act  of  the 
party,  or  by  dissimulation,  or  by  words. 
It  is  wilful  when  the  owner  of  a thing 
sella  it  twice,  by  different  contracts  to 
different  individuals,  unknown  to  them  ; 
for  in  this  the  seller  must  wilfully  de- 
clare the  thing  is  his  own,  when  he 
knows  that  it  is  not  so.  It  is  commit- 
ted by  dissimulation  when  a creditor 
has  an  understanding  with  his  former 
debtor,  sells  the  lana  of  the  latter,  al- 
though he  has  been  paid  the  debt  which 
was  due  to  him. 

2.  — Falsehood  by  word  is  commit- 
ted when  a witness  swears  to  what  he 
knows  not  to  be  true.  Falsehood  is 
usually  attendant  on  crime.  Roscoc, 
Cr.  Ev.  362. 

3.  — A slander  must  be  false  to  enti- 
tle the  plaintiff  to  recover  damages. 
But  whether  a libel  be  true  or  false  the 
writer  or  publisher  may  be  indicted  for 
it.  Bui.  N.  P.  9;  Selw.  N.  P.  1047, 
note  6 ; 5 Co.  125;  Hawk.  B.  1,  c. 
73,  s.  6.  Vide  Dig.  48,  10,  31  ; lb. 
22,  6,  2 ; Code,  9,  22,  20. 

4.  — It  is  a general  rule  that  if  a 
witness  testifies  falsely  as  to  any  one 
material  fact,  the  whole  of  his  testimo- 
ny must  l)e  rejected  ; but  still  the  jury 
may  consider  whether  the  wrong  state- 
ment be  of  such  character,  as  to  entitle 
the  witness  to  be  believed  in  other  re- 
spects. 5 Shepl.  U.  267. 

TO  FALSIFY,  crim.  law , is  to 
prove  a thing  to  lx?  false  ; ns,  “ to  fals- 
ify a record,”  Tech.  Diet. ; Co.  Litt. 
104  b.  To  alter  or  make  false  a re- 
cord. This  is  punishable  at  common 
law.  Vide  Forgery. 

2. — By  the  act  of  Congress  of  April 
30, 1790,  s.  15,  1 Story’s  L.  U.  S.86, 
it  is  enacted,  that  if  any  person  shall 
feloniously  steal,  take  away,  alter,  fals- 


ify, or  otherwise  avoid,  any  record, 
writ,  process,  or  other  proceedings  in 
any  of  the  courts  of  the  United  States, 
by  means  whereof  any  judgment  shall 
be  reversed,  made  void,  or  not  take  ef- 
fect, or  if  any  |>crson  shall  acknow- 
I ledge,  or  procure  to  be  acknowledged, 
in  any  of  the  courts  aforesaid,  any  re- 
cognizance, bail,  or  judgment,  in  the 
name  or  names  of  any  other  |>erson  or 
! persons  not  privy  or  consenting  to  the 
same,  every  such  person,  or  persons, 
on  conviction  thereof,  shall  be  fined 
not  exceeding  five  thousand  dollars,  or 
1x5  imprisoned  not  exceeding  seven 
years,  and  Ik;  whipped  not  exceeding 
thirty-nine  stripes.  Provided  neverthe- 
less, that  this  act  shall  not  extend  to  the 
acknowledgment  of  any  judgment  or 
judgments  by  any  attorney  or  attor- 
neys, duly  admitted,  for  any  person  or 
persons  against  whom  any  such  judg- 
ment or  judgments  shall  be  had  or 
given. 

To  falsify,  chancery  practice. 
When  a bill  to  open  an  account  has 
( been  filed,  the  plaintiff'  is  sometimes 
allowed  to  surcharge  and  falsify  such 
account ; and  if  any  thing  has  l>cen  in- 
serted that  is  a wrong  charge,  he  is  at 
liberty  to  show  it,  and  that  is  a falsifi- 
cation. 2 Vcs.  565  ; 11  Wheat.  237. 

I Sec  Account  stater/ ; Surcharge. 

FALSO  RETORNO  BREVIUM, 
old  English  law.  The  name  of  a writ 
which  might  have  been  sued  out  against 
a sheriff',  for  falsely  returning  writs. 

| Cunn.  Diet. 

FAMILY,  domestic  relations , in  a 
limited  sense  signifies  the  father,  mo- 
ther, and  children.  In  a more  exten- 
sive sense  it  comprehends  all  the  indi- 
viduals who  live  under  the  authority  of 
another,  and  includes  the  servants  of 
the  family.  It  is  also  employed  to  sig- 
nify all  the  relations  who  descend  from 
a common  ancestor,  or  who  spring 
from  a common  root.  Louis.  Code, 
art.  3522,  No.  16  ; 9 Ves.  323. 

2. — In  the  construction  of  wills,  tho 
word  family,  when  applied  to  personal 
property  is  synonymous  with  kindred , 
or  relations.  It  may,  nevertheless,  be 
| confined  to  particular  relations  by  the 
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context  of  the  will,  or  may  be  cnlnrgcd 
by  it,  so  that  the  expression  may  in 
some  cases  mean  children,  or  next  of 
kin,  and  in  others  may  even  include  I 
relations  by  marriage.  1 Rop.  on 
Log.  115;  1 Hov.  Supp.  305,  notes  6 
and  7,  to  Drown  v.  Higgs,  4 Ves.  708  ; 

2 Ves.  jr.  110;  3 East,  Rep.  172;  5 
Ves.  156;  17  Ves.  255;  5 M.  & S. 
126.  Vide  article  Legatee.  See  Dig. 
lib.  50,  t.  10,  1.  195,  s.  2. 

Family  arrangements.  This 
term  has  been  used  to  signify  an  agree- 
ment made  between  a lather  and  his 
son,  or  between  brothers,  to  dispose  of 
property  in  a difierent  manner  to  that 
which  would  otherwise  take  place. 

2. — In  these  cases  frequently  the 
mere  relation  of  the  parties  will  give  I 
effect  to  bargains  otherwise  without  ad- 
equate consideration.  1 Chit.  Pr.  67  ; 

1 Turn.  & Russ.  13. 

Family  hihle,  is  a Bible  containing 
an  account  of  the  births,  marriages, 
and  deaths  of  the  members  of  a family. 

2. — An  entry  by  a father  made  in  a 
Bible  stating  that  Peter  his  eldest  son 
was  born  in  lawful  wedlock  of  Maria 
his  wife,  at  a time  specified,  is  evidence 
to  prove  the  legitimacy  of  Peter.  4 
Carnpb.  401.  But  the  entry,  in  order 
to  tie  evidence,  must  be  an  original  en- 
try, and,  when  it  is  not  so,  the  lass  of 
the  original  must  be  proved  before  the 
copy  can  be  received.  0 Scrg.  & 
Rawlc,  135.  Sec  10  Watts,  R.  82. 

Family  expenses.  The  sum  which 
it  costs  a man  to  maintain  a family. 

2. — Merchants  and  traders  who  de- 
sire to  exhibit  the  true  state  of  their 
affairs  in  their  books,  keep  an  exact 
account  of  family  expenses,  which  in 
case  of  failure  is  very  important,  and 
at  all  times  proper. 

Family  meetings,  or  family  coun- 
cil, in  Louisiana,  arc  meetings  of  at 
least  five  relations,  or  in  default  of  re- 
lations of  minors  or  other  persons  on 
whose  interest  they  are  called  upon  to 
deliberate,  then  of  the  friends  of  such 
minors  or  other  persons. 

2. — The  appointment  of  the  mem- 
bers of  the  fumily  meeting  is  made  by 
the  judge.  The  relations  or  friends  | 


must  be  selected  from  among  those  do- 
miciliated in  the  parish  in  which  the 
meeting  is  held ; the  relations  are  se- 
lected according  to  their  proximity,  lie- 
ginning  with  the  nearest.  The  rela- 
tion is  preferred  to  the  connection  in 
the  same  degree,  nnd  among  relations 
of  the  same  degree,  the  eldest  is  pre- 
ferred. The  under-tutor  must  also  bo 
present.  0 N.  S.  455. 

3.  — The  family  meeting  is  held  be- 
fore a justice  of  the  peace  or  notary 
public,  appointed  by  the  judge  for  the 
purpose.  It  is  called  for  n fixed  day 
and  hour,  by  citations  delivered  at  least 
three  days  before  the  day  appointed  for 
the  purpose. 

4.  — The  members  of  the  family  meet- 
ing, before  commencing  their  delibe- 
rations, take  an  oath  before  the  officer 
before  whom  the  meeting  is  held,  to 
give  their  advice  according  to  the  liest 
of  their  knowledge,  touching  the  inte- 
rests of  the  jierson  on  whom  they  are 
called  upon  to  deliberate.  The  officer 
before  whom  the  family  meeting  is  held, 
must  make  a particular  proet'ss-verbal 
of  the  deliberations,  cause  the  mem- 
bers of  the  family  meeting  to  sign  it, 
if  they  know  how  to  sign,  sign  it  him- 
self, and  deliver  a copy  to  the  parties 
that  they  may  have  it  homologated. 
Civil  Code  of  Louis.  B.  1,  tit.  8,  c.  1, 
s.  0,  art.  305  to  311;  Code  Civ.  B. 
1,  tit.  10,  c.  2,  s.  4. 

FAMOSLJS  IJBELLUS.  Among 
the  civilians  these  words  signified  that 
species  of  injurice  which  corresponds 
nearly  to  libel  or  slander. 

FARE,  signifies  a voyage  or  pas- 
sage; in  its  modem  application,  it  is 
the  money  pnid  for  a passage. 

FARM,  estates , an  indefinite  quan- 
tity of  land,  some  of  which  is  culti- 
vated. 2 Binn.  238. 

2. — By  the  conveyance  of  a farm, 
will  pass  a messuage,  arable  land, 
meadow,  pasture,  wood,  &c.,  belong- 
ing to  or  used  with  it.  1 Inst.  5,  a ; 
Touch.  93;  4 Cruise,  321 ; Bro.  Grunts, 
155;  Plowd.  167. 

To  farm  let.  These  words  in  a lcaso 
have  the  effect  of  creating  a lease  for 
years.  Co.  Litt.  45  b ; 2 Mod.  250. 
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FARMER.  One  who  is  lessee  of  a 
farm,  ll  is  said  that  every  lessee  for 
life  or  years,  although  it  ho  hut  of  a 
small  house  and  land,  is  cal  led  Junn<  r. 
This  word  implies  no  mystery  except 
it  he  that  of  husliandman.  Gunn.  Diet, 
h.  t.  In  common  parlance,  a farmer 
is  one  who  cultivates  a farm,  whether 
he  lie  the  owner  of  it  or  not. 

FARO,  crim.  law.  There  is  a 
species  of  game  called  Ihro-tabic,  or 
faro-bank,  which  is  forbidden  by  law 
in  many  states ; and  the  persons  who 
keep  it  for  tire  purpose  of  playing  for 
money  or  other  vuluublc  thing,  may 
generally  lie  indicted  at  common  law 
for  a nuisance.  1 Rogers’s  Rec.  00. 

It  is  played  with  curds  in  this  manner : 
a pack  of  cards  is  displayed  on  the 
table  so  that  the.  face  of  each  card  may 
be  seen  by  the  spectators.  The  man 
who  keeps  the  bank,  as  it  is  termed, 
and  who  is  called  the  banker,  sits  by 
the  table  with  another  pack  of  cards, 
and  a hag  containing  money,  some  of 
which  is  displayed,  or  sometimes  in- 
stead of  money,  chips  or  small  pieces 
of  ivory  or  other  substance  is  used. 
The  parties  who  play  with  the  banker, 
are  called  punters  or  pointours.  Sup- 
pose the  banker  and  A,  a punter,  wish 
to  play  for  five  dollars,  the  banker 
shuffles  the  pack  which  lie  holds  in  his 
hand,  while  A lays  his  money  intended  1 
to  bo  bet,  say  five  dollars,  on  any  card 
he  may  choose  as  aforesaid.  The 
banker  then  runs  the  cards  alternately 
in  two  piles,  one  on  the  right  the  other 
on  the  loll,  until  ho  reaches,  in  the 
pack,  the  card  corresponding  to  that 
on  which  A has  laid  his  money.  If, 
in  this  alternative,  the  card  chosen 
comes  on  the  right  hand,  the  banker 
takes  up  the  money  ; if  on  the  other,  A 
is  entitled  to  five  dollars  from  the 
banker.  Several  persons  are  usually 
engaged  at  the  same  table  with  the 
banker.  1 Rog.  Rec.  66,  note ; Encycl. 
Amcr.  It.  t. 

FARRIER.  One  who  takes  upon 
himself  the  public  employment  of  shoe- 
ing horses. 

2. — Like  an  inn-keeper,  a common 
carrier,  and  other  persons  who  assume 


a public  employment,  a farrier  is  bound 
to  servo  the  public  os  far  ns  his  em- 
ployment goes,  and  an  action  lies 
against  him  for  refusing,  when  a horse 
is  brought  to  him  at  a reasonable  time 
for  such  purpose,  if  he  refuse.  Oliph. 
on  Horses,  131 J and  he  is  liable  for 
the  unskilfulness  of  himself  or  servant 
in  performing  such  work,  l 131.  Com. 
431,  but  not  for  the  malicious  act  of 
the  servant  in  purposely  driving  a nail 
in  the  foot  of  the  horse,  with  an  in- 
tention of  laming  him.  2 Salk.  440. 

FATHER,  domestic  relations.  A 
man  who  has  a child. 

2.  — A father  is  the  natural  guardian 
of  his  children,  and  his  duty  by  the 
natural  law  consists  in  maintaining 
them  and  educating  them  during  their 
infancy,  and  making  a necessary  pro- 
vision lor  their  happiness  in  life;  those 
Intler,  however,  are  imperfect  duties 
which  the  law  does  not  enforce. 

3.  — By  law,  the  father  is  hound  to 
support  his  children  il  of  sufficient 
ability,  even  though  they  have  pro|>crty 
of  their  own.  1 Bro.  C.  C.  387 ; 4 
Mass.  R.  97  j 2 Mass.  II.  415 ; 5 
Rawle,  323.  But  lie  is  not  bound, 
without  some  agreement,  to  pay  another 
for  maintaining  them,  9 C.  & I’.  497 ; 
nor  is  he  bound  to  pay  their  debts,  un- 
less he  has  authorized  them  to  be  con- 
tracted. 38  E.  C.  L.  R.  195,  n.  Sec 
8 Watts,  R.  366 ; 1 Craig.  & Phil. 
317  j Bind;  Mother;  Parent;  but 
this  obligation  ceases  as  soon  as  the 
child  becomes  of  age,  unless  he  be- 
comes chargeable  to  the  public.  1 Ld. 
Ray.  690. 

4.  — The  rights  of  the  father  are  to 
have  authority  over  his  children,  to 
enforce  all  his  lawful  commands,  and 
to  correct  with  moderation  his  disobe- 
dient children.  A father  may  delegate 
his  power  over  the  person  of  his  child 
to  a tutor  or  instructor,  the  better  to 
accomplish  tho  purposes  of  his  educa- 
tion. This  power  ceases  on  the  arrival 
of  the  child  at  the  age  of  twenty-one 
years.  Generally,  the  father  is  entitled 
to  the  services  of  his  children  during 
their  minority.  4 S.  & R.  207. 

Father-in-law.  In  Latin,  socer, 
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is  the  father  of  one’s  wife,  or  of  one’s 
husband. 

Fatiikr  putativk,  reputed  father. 
Vide  Putative  father. 

FATHOM,  a measure  of  length, 
equal  to  six  feet.  Vide  Measure. 

FATUOUS  PERSON.  One  entirely 
destitute  of  reason ; is  f/ui  omnino  de- 
sip it.  Hrsk.  Inst.  B.  1,  tit.  7,  s.  48. 

FAUBOURG.  A district  or  part 
of  a town  adjoining  the  principal  city ; 
ns,  a liiulimirg  of  Now  Orleans.  18 
Lo.  R.  286. 

FAULT,  in  contracts , is  an  impro- 
per act  or  omission,  which  arises  from 
ignorance,  carelessness,  or  negligence. 
The  act  or  omission  must  not  have 
been  meditated,  and  must  have  caused 
some  injury  to  another.  Lee.  Elem.  § 
783.  See  Dolus. 

2. — I . Faults  or  negligence  arc  usu- 
ally divided  into,  gross,  ordinary,  and 
slight:  1.  Gross  fault  or  neglect,  con- 
sists in  not  observing  that  care  towards 
others,  which  a man  the  least  attentive, 
usually  takes  of  his  own  affairs.  Such 
fault  may,  in  some  cases,  afford  a pre- 
sumption of  fraud,  and  in  very  gross 
cases  it  approaches  so  near,  as  to  bo 
almost  undistinguishable  from  it,  espe- 
cially when  the  facts  seem  hardly  con- 
sistent with  an  honest  intention.  But 
there  may  be  a gross  fault  without 
fraud.  2 Str.  1099;  Story,  Bailm.  § 
18-22;  Toullier,  1.  3,  t.  3,  § 231. — 2. 
Ordinary  faults  consist  in  the  omis- 
sion of  that  care  which  mankind  gene- 
rally pay  to  their  own  concerns ; that 
is  the  want  of  ordinary  diligence. — 3. 
A slight  fault  consists  in  the  want  of 
that  care  which  very  attentive  persons 
take  of  their  own  affairs.  This  fault 
assimilates  itself,  and,  in  some  cases, 
is  scarcely  distinguishable,  from  mere 
accident,  or  want  of  foresight.  This 
division  has  been  adopted  by  common 
lawyers  from  the  civil  law.  Although 
the  civilians  generally  agree  in  this  di- 
vision, yet  they  arc  not  without  a dif- 
ference of  opinion.  See  Pothier,  Ob- 
servation gcncrale,  sur  Ic  precedent 
Trait c,  ct  sur  les  suivants ; printed  at 
the  end  of  his  Traite  des  Obligations, 
where  he  cites  Accurse,  Alciat,  Cujas, 
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Duaren,  D’Avcznn,  Vinnius,  and  Hoi- 
neccius,  in  support  of  this  division.  On 
the  other  side  the  reader  is  referred  to 
Thomasius,  tom.  2,  Disscrtationcm, 
page  1006;  Le  Brun,  cited  by  Jones, 
Bailm.  27;  and  Toullier,  Droit  Civil 
Francois,  liv.  3,  tit.  3,  ^ 231. 

3.  — 2.  These  principles  established, 
different  rules  have  been  made  as  to 
the  responsibilities  of  parties  lor  their 
faults  in  relation  to  their  contracts. 
They  arc  reduced  by  Pothier  to  three. 

4.  — 1.  In  those  contracts  where  the 
party  derives  no  benefit  from  his  un- 
dertaking, ho  is  answerable  only  for 
his  gross  faults. 

5.  — 2.  In  those  contracts  where  the 
parties  have  a reciprocal  interest,  as 
in  the  contract  of  sale,  they  are  re- 
sponsible for  ordinary  neglect. 

6.  — 3.  In  those  contracts  where  the 
party  receives  the  only  advantage,  as 
in  the  case  of  loan  for  use,  he  is  an- 
swerable for  his  slight  fault.  Poth. 
Obscrv.  Gcncrale;  Traite  dcs  Oblig.  § 
142;  Jones,  Bailm.  119;  Story,  Bailm. 
12.  See  also  Ayliffe,  Pand.  1U8;  Civ. 
U.  Lou.  3622;  1 Com.  Dig.  413;  6 
lb.  184  ; Wesk.  on  Ins.  370. 

FAVOUR.  Bias;  partiality;  leni- 
ty ; prejudice. 

2. — The  grand  jury  arc  sworn  to 
inquire  into  all  offences  which  have 
been  committed  and  of  all  violations 
of  law,  without  fear,  favour , or  affec- 
tion. Vide  (J ratal  Jury.  When  a 
juror  is  influenced  by  bias  or  prejudice, 
so  that  there  is  not  sufficient  ground  for 
a principal  challenge,  he  may  never- 
theless be  challenged  for  favour.  Vide 
Challenge , and  Bac.  Ab.  Juries,  (E); 
Dig.  50,  17,  156,  4 ; 7 Pet.  R.  160. 

FEAL.  Faithful.  This  word  is 
not  used. 

FEALTY,  fidelity,  allegiance. 

2. — Under  the  feudal  system,  every 
owner  of  lands  held  them  of  some 
superior  lord,  from  whom  or  from 
whose  ancestors,  the  tenant  had  re- 
ceived them.  By  this  connexion  the 
lord  became  bound  to  protect  the 
tenant  in  the  enjoyment  of  the  land 
granted  to  him ; and,  on  the  other 
hand,  the  tenant  was  bound  to  be 
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faithful  to  his  lord,  and  defend  him 
aguinst  all  his  enemies.  This  obliga- 
tion was  called  JidclUas>  or  fealty.  1 
Bl.  Com.  000 ; 2 Bl.  Com.  80  ; Co. 
Lilt.  07,  b. 

FEAR,  trim,  late , dread, conscious- 
ness of  approaching  danger. 

2. — Fear  in  the  person  robbed  is  one 
of  the  ingredients  required  to  constitute 
a robbery  from  the  person,  and  with- 
out this  the  felonious  taking  of  the  pro- 
perty is  a larceny.  It  is  not  necessary 
that  the  owner  of  the  property  should 
be  in  fear  for  his  own  person,  but  fear 
of  violence  to  the  person  of  his  child,  2 
East,  P.  C.  718  ; or  of  his  property, 
lb.  731  ; 2 Russ.  72,  2,  is  sufficient ; 2 
Russ.  7 1 to  90.  Vide  Pulling  in  J'car , 
and  Ayl.  I’and.  tit.  12,  p.  100;  Dig. 
4,  2,  3 & 0. 

FEASTS, certain  established  periods 
in  the  Christian  church.  Formerly 
the  days  of  the  feasts  of  saints  were 
used  to  indicate  the  dates  of  instru- 
ments,and  memorable  events.  8Toull.  n. 
81.  These  are  yet  used  in  England,  there 
they  have  Easter  term,  1 lilury  term,  &c. 

FEDERAL,  government.  This 
term  is  commonly  used  to  express  a 
league  or  compact  between  two  or 
more  states. 

2. — In  the  United  States  the  central 
government  of  the  Union  is  federal. 
The  constitution  was  adopted  u to  form 
a more  perfect  union”  among  the 
states,  for  the  purpose  of  self-protec- 
tion and  for  tho  promotion  of  their 
mutual  happiness. 

FEE,  FEODUM  or  FEUDUM,  from 
the  French,  fief;  in  estates.  A fee  is 
an  estate  which  may  continue  forever. 
The  word  Ice  is  explained  to  signify 
that  the  land,  or  other  subject  of  pro- 
perty, belongs  to  its  owner,  and  is 
transmissible,  in  ease  of  an  individual, 
to  those  whom  the  law  appoints  to 
succeed  him,  under  the  appellation  of 
heirs  ; and  in  case  of  corporate  bodies, 
to  those  who  arc  to  take  on  themselves 
the  corporate  function;  and  from  the 
manner  in  which  the  body  is  to  bo 
continued,  arc  denominated  successors. 
1 Co.  Litt.  1,  271,  b;  Wright’s  Ten. 
147,  150;  2 131.  Com.  104.  106. 


2.  — Estates  in  fe*c  arc  of  several 
sorts,  and  have  dilferent  denominations, 
.according  to  their  several  nuturcs  and 
respective  qualities.  They  may  with 
propriety  be  divided  into,  1,  fees 
simple;  2,  fees  determinable;  3,  fees 
qualified  ; 4,  fees  conditional ; and  0, 
fees  tail. 

3.  — 1.  A fee  simple  is  an  interest 
which,  in  rclercncc  to  the  ownership 
of  individuals,  is  not  restrained  to 
any  heirs  in  particular,  nor  subject  to 
any  condition  or  collateral  determina- 
tion, except  the  laws  of  escheat  and 
the  canons  of  descent,  by  which  it  may 
be  qualili<Hl,  abridged  or  defeated.  1 
Co.  Litt.  1,  b;  Plowd.  557;  2 131. 
Com.  104,  106;  Hale’s  Analysis,  74. 
The  word  fte-simjde  is  sometimes 
used  by  the  best  writers  on  the  law,  as 
contrasted  with  cstutes  tail.  1 Co. 
Litt.  19.  In  this  sense,  the  term  com- 
prehends all  other  fees  as  well  us  the 
estate,  properly,  and  in  strict  propriety 
of  technical  language,  is  peculiarly 
distinguished  by  this  appellation. 

4.  — 2.  A determinable  fee  is  an  in- 
terest which  may  continue  forever. 
Plowd.  557  ; Shep.  Touch.  97.  It  is 
a quality  of  this  estate  while  it  fulls 
under  this  denomination,  that  it  is 
liable  to  be  determined  by  some  act 
or  event,  expressed  on  its  limitation,  to 
circumscribe  its  continuance,  or  in- 
ferred by  the  law'  as  bounding  its 
extent ; 2 Bl.  Com.  109  ; limitations  to 
a man  and  his  heirs,  till  the  marriage 
of  such  a person  shall  take  place,  Cro. 
Jac.  593;  10  Vin.  Abr.  133;  till  debts 
shall  be  paid;  Fearne,  187;  until  a 
minor  shall  attaiu  the  age  of  twenty- 
one  years  ; 3 Atk.  74  ; Ambler,  204  ; 9 
Mod.  28;  10  Vin.  Abr.  203;  Fearne,  342; 
arc  instances  of  such  a determinable  fee. 

5.  — 3.  QruUiJicd  fee , is  an  interest 
given  on  its  first  limitation,  to  a man 
and  to  certain  of  his  heirs,  and  not  to 
extend  to  all  of  them  generally,  nor 
confined  to  the  issue  of  his  body.  A 
limitation  to  a man  and  his  heirs  on 
the  part  of  his  father , affords  an 
example  of  this  species  of  estate.  Litt. 
§ 254  ; 1 Inst.  27,  a 220;  1 Prest,  on 
Estates,  449. 
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6.  — 4.  A conditional  fee , in  the 
more  general  acceptation  of  the  term,  is 
when,  to  the  limitation  of  an  estate,  a 
condition  is  annexed  which  renders 
the  estate  liable  to  be  defeated.  10 
Rep.  95,  b.  In  this  application  of  the 
term,  either  a determinable  or  qualified 
fee  may  at  the  same  time  be  a con- 
ditional lee.  An  estate  limited  to  a 
man  and  his  heirs,  to  commence  on 
the  performance  of  a condition,  is  also 
frequently  described  by  this  appella- 
tion. Prest.  on  Est.  476  ; Fcarne,  9. 

7.  — 5.  As  to  fee-tail \ see  Tail. 

Fee  farm,  Eng.  law.  Is  a perpetu- 
al farm  or  rent.  1 Tho.  Co.  Litt. 
446,  n.  5. 

Fee  farm  rent,  contracts , Eng- 
law.  When  the  lord  upon  the  crea- 
tion of  a tenancy  reserves  to  himself 
and  his  heirs,  either  the  rent  for  which 
it  was  before  let  to  farm,  or  at  least 
one-fourth  part  of  that  farm  rent,  it 
is  called  a fee  farm  rent,  because  a 
farm  rent  is  reserved  upon  a grant  in 
in  fix*.  2 Inst.  44. 

FEES,  compensation , are  certain 
perquisites  allowed  by  law  to  officers 
concerned  in  the  administration  of 
justice,  or  in  the  performance  of  duties 
required  by  law,  as  a recompense  for 
their  labour  and  trouble.  Bac.  Ab. 
h.  t. 

2. — The  term  fbes  differs  from 
costs  in  this,  that  the  former  are,  as 
above  mentioned,  a recompense  to  the 
officer  for  his  services,  and  the  latter, 
an  indemnification  to  the  party  for 
money  laid  out  and  expended  in  his 
suit.  11  S.  & R.  248;  9 Wheat. 
262;  See  4 Binn.  267.  Vide  Costs; 
Colour  of  office  ; Exaction  ; Extortion. 

FEIGNED  ACTION,  practice , is 
an  action  brought  on  a pretended 
right,  when  the  plaintiff  has  no  true 
cause  of  action,  for  some  illegal  pur- 
pose. In  a feigned  action  the  words 
of  the  writ  are  true ; it  differs  from 
false  action , in  which  case  the  words 
of  the  writ  are  false.  Co.  Litt.  361, 
sect.  689.  Vide  Fictitious  action. 

Feigned  issue,  practice,  is  an  issue 
brought  by  consent  of  the  parties,  or 
the  direction  of  a court  of  equity,  or 
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such  courts  ns  possess  equitable  powers, 
to  determine  before  a jury  some  dis- 
puted right,  which  the  court  had  not 
the  power  to  try.  3 Bl.  Com.  452. 

FELO  DE  SE,  criminal  law, u.  felon, 
of  himself ; a self-murderer. 

2. — To  be  guilty  of  this  offence  tho 
deceased  must  have  had  the  will  and 
intention  of  committing  it,  else  he  com- 
mitted no  crime.  As  no  is  beyond  the 
reach  of  human  laws,  he  cannot  bo 
punished ; the  English  law,  indeed, 
attempts  to  inflict  a punishment  by  a 
barbarous  burial  of  his  body,  and  by 
forfeiting  to  the  king  the  property 
which  he  owned,  and  which  would 
belong  to  his  relations.  Hawk.  P.  C. 
c.  9 ; 4 Bl.  Com.  189. 

FELON,  crimes , one  convicted  and 
sentenced  for  a felony. 

2. — A felon  is  infamous  and  cannot 
fill  any  office  or  become  a witness  in 
any  case,  unless  pardoned,  except  in 
cases  of  absolute  necessity  for  his  own 
preservation  and  defence,  as,  for  exam- 
ple, an  affidavit  in  relation  to  the  ir- 
regularity of  a judgment  in  a cause  in 
which  he  is  a party.  2 Salk.  R.  461 ; 
2 Str.  1148;  Martin’s  R.  25;  Stark. 
Ev.  part  2,  tit.  Infamy.  As  to  tho 
effect  of  a conviction  in  one  state,  where 
the  witness  is  offered  in  another,  sec 
17  Mass.  R.  515  ; 2 Harr.  & M‘Hen. 
R.  120,  378;  1 Harr.  & Johns.  R. 
572. 

FELONIOUSLY,  plea/lings  ; — this 
is  a technical  word  which  must  be  in- 
troduced into  every  indictment  for  a 
felony,  charging  the  offence  to  have 
been  committed  feloniously,  no  other 
word,  nor  any  circumlocution  will  sup- 
ply its  place.  Com.  Dig.  Indictment, 
G.  6 ; Bac.  Ab.  Indictment,  G 1 ; 2 
Hale,  172,  184  ; Hawk.  B.  2,  c.  25,  s, 
55 ; Cro.  C.  C.  37 ; Burn’s  Just.  In- 
dict. ix. ; Williams's  Just.  Indict,  iv. ; 
Cro.  Eliz.  193;  5 Co.  121;  1 Chit. 
Cr.  Law,  242. 

FELONY,  crimes , is  an  offence 
which  occasions  a total  forfeiture  of 
either  lands  or  goods  or  both  at  com- 
mon law ; and  to  which  capital  or 
other  punishment  may  be  superadded 
according  to  the  degree  of  guilt.  4 Bl. 
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Com.  94,  5 ; 1 Russ.  Cr.  *42  ; 1 Chit. 
Pract.  14;  Co.  Litt.  391  ; 1 Hawk.  P. 
C.  ch,  37  ; 5 Wheat.  R.  153,  159. 

FEMALE.  An  animal  of  the  sex 
which  hears  young. 

2. — It  is  n general  rule,  that  the 
young  of  female  animals  which  belong 
to  us,  are  ours,  nam  feet  us  ventrem  sc- 
quitur.  Inst.  2,  1,  19;  Dig.  6,  1,  5. 
2.  The  rule  is,  in  ge  neral,  the  same 
with  regard  to  slaves,  but  when  a lc- 
male  slave  comes  into  a free  state,  even 
without  the  consent  of  her  master,  and 
is  delivered  of  a child,  the  latter  is  free. 
Vide  Feminine  ; Gender  ; Masculine. 

FEME,  or  more  properly,  FEMME. 
Woman. 

2. #— This  word  is  frequently  used  in 
law.  Baron  and  feme , husband  and 
wife ; feme  covert , a married  woman ; 
feme  sole,  a single  woman. 

3.  — A feme  covert , is  a married  wo- 
man. A feme  covert  may  sue  and  l»e 
sued  at  law,  and  will  be  treated  as  a 
feme  sole,  when  the  husband  is  civ  Hi - 
ter  mortuus,  Bac.  Ab.  Baron  and  Fe- 
me, M ; sec  article,  Far  tics  to  Actions, 
part  1,  section  1,  § 7,  n.  3;  or  where, 
ns  it  has  been  decided  in  England,  he 
is  an  alien  and  has  left  the  country,  or 
has  never  been  in  it.  2 Esp.  R.  554  ; 
1 B.  & P.  357.  And  courts  of  equity 
will  treat  a married  woman  as  a feme 
sole,  so  as  to  enable  her  to  sue  or  be 
surd  whenever  her  husband  has  ab- 
jured the  realm,  been  trnns|>orted  for 
felony,  or  is  civilly  dead.  And  when 
she  has  a separate  property  she  may 
sue  her  husband,  in  res|>ect  of  such 
property,  with  the  assistance  of  a next 
friend  of  her  own  selection.  Storv, 
Eq.  PI.  § 61  ; Story,  Eq.  Jur.  § 1368, 
and  sec  article  Parties  to  a suit  in 
equity , § 1,  n.  2. 

4.  — Coverture  subjects  a feme  covert 
to  some  duties  and  disabilities,  and 
gives  her  some  rights  and  immunities 
to  which  she  would  not  be  entitled  as 
a feme  sole.  These  have  been  con- 
sidered under  the  articles,  Marriage , 
(q.  v.)  and  Wife,  (q.  v.) 

5.  — A feme  sole  trader  isa  married 
woman  who  trades  and  deals  on  her 
own  account,  independently  of  her  hus- 


band. By  the  custom  of  London  a 
feme  covert  being  a sole  trader , may 
sue  and  be  sued  in  the  city  courts,  as  a 
feme  sole,  with  reference  to  her  tran- 
sactions in  London.  Bac.  Ab.  Baron 
and  Feme,  M. 

6. — In  Pennsylvania,  where  nny 
mariners  or  others  go  abroad  leav- 
ing their  wives  at  shop-keeping,  or 
to  work  for  their  livelihood  at  any 
other  trade,  all  such  wives  arc  declared 
to  be  feme  sole  traders,  with  ability  to 
sue  and  be  sued,  without  naming  the 
husbands.  Act  of  February  22,  1718. 
Sec  Poth.  Dc  la  puissance  du  mari,  n. 
20. 

FEMININE.  What  belongs  to  the 
female  sox. 

2. — When  the  feminine  is  used,  it  is 
generally  confined  to  females;  as,  if  a 
man  bequeathed  all  bis  mares  to  his 
son,  his  horses  would  not  pass.  Vide 
3 Brev.  R.  9.  Gender;  Man  ; Mas- 
culine. 

FENCE,  is  a building  or  erection 
between  two  contiguous  estates,  so  as 
to  divide  them,  or  on  the  same  estate, 
so  as  to  divide  one  part  from  another. 

2. — Fences  arc  regulated  by  the 
local  laws.  In  general  fences  on  boun- 
daries arc  to  be  built  on  the  line,  and 
the  expense,  when  made  no  more  ex- 
pensively than  is  required  by  the  law, 
is  borne  equally  between  the  parties. 
Se<;  the  following  cases  on  the  subject. 
2 Miles,  337,  395 ; 2 Grcenl.  72;  11 
Mass.  294;  3 Wend.  142;  2 Mete. 
180;  15  Conn.  526;  2 Miles,  447. 

FEOD.  The  same  as  fief.  Vide 
Fief  or  Feud. 

FEOFFMENT,  conveyancing , is  a 
gift  of  any  corporeal  hereditaments  to 


mont  is  conveyed. 

2. — This  instrument  was  used  as 
one  of  the  earliest  modes  of  convey- 
ance of  the  common  law.  It  signified, 
originally,  the  grant  of  a feud  or  fee; 
but  it  became,  in  time,  to  signify  the 
grant  of  a free  inheritance  in  fee,  re- 
spect being  had  to  the  perpetuity  of  the 
estate  granted,  rather  than  to  the  feu- 
dal tenure.  The  feoffment  was  like- 
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wise  accompanied  by  livery  of  seisin. 
■The*  conveyance  bv  feoffment,  with 
liv  cry  of  seisin,  has  long  since  become 
obsolete  in  England,  and  in  this  coun- 
try it  has  not  been  used  in  practice. 
Cruise,  Dig.  t.  33,  c.  4,  s.  3 ; Touchs. 
eh.  9 ; 2 HI.  Com.  20  ; Co.  Litt.  9 ; 
4 Kent,  Com.  407  ; Perk.  eh.  3;  Com. 
Dig.  li.  t. ; 12  Vin.  Ab.  107  ; Bac,  Ab. 
h.  t.  in  pr.  ; Doct.  Plac.  271  ; Dune’s 
Ab.  c.  104,  n.  3,  s.  4.  He  who  gives 
or  enfeoffs  is  called  the  feoffor ; and 
the  person  enfeoffed  is  denominated  the 
feojjce.  2 HI.  Com.  20. 

FER.A2.  Wild,  savage,  not  tame. 

Fkr.e  bestj.e.  Wild  beasts.  See 
Animals;  Force  naturce. 

Verm  xatur.e.  Of  a wild  nature. 

2.  — This  term  is  used  to  designate 
animals  which  arc  not  usually  tamed. 
Such  animals  belong  to  the  person  who 
has  captured  them  only  while  they  are 
in  his  power;  for  if  they  regain  their 
liberty  his  property  in  them  instantly 
ceases,  unless  they  have  amtnum  rev - 
ertendi , which  is  to  be  known  only  by 
their  habit  of  returning.  2 Bl.  Coni. 
380;  3 Binn.  540;  Bro.  Ab.  Proper- 
tie,  37  ; Com.  Dig.  Biens,  F;  7 Co.  17, 
b;  1 Chit.  Pr.  87;  Inst.  2,  1,  15;  13 
Vin.  Ab.  207. 

3.  — Property  in  animals  feree  natures 
is  not  acquired  by  hunting  them  and 
pursuing  them  ; if,  therefore,  another 
person  kill  such  animal  in  the  sight  of 
the  pursuer,  he  has  a right  to  appro- 
priate it  to  his  own  use.  3 Caines, 
175;  but  if  the  pursuer  brings  the 
animal  within  his  own  control,  as  by 
entrapping  it,  or  wounding  it  mortally, 
so  as  to  render  escape  impossible,  it 
then  belongs  to  him.  Ib.  Though  if 
he  abandons  it,  another  person  may 
afterwards  acquire  property  in  the  ani- 
mal. 20  John.  75.  The  owner  of  land 
has  a qualified  property  in  animals 
ferae  naturae,  when  in  consequence  of 
their  inability  and  youth,  they  cannot 
go  away.  2 Bl.  Com.  394  ; Bac.  Ab. 
Game.  Vide  Whelp. 

FHRM  or  FEARM.  By  this  nneient 
word  is  meant  land,  fundus,  (q.  v.)  and, 
it  is  said,  houses  and  tenements  may 
pass  by  it.  Co.  Litt.  5 a. 


FERRY.  A place  where  persons  and 
things  arc  taken  across  a river  or  other 
stream  in  boats  or  other  vessels,  for 
hire.  4 N.  S.  420 ; S.  C.  3 Harr.  Lo. 
R.  341. 

2.  — In  England  a ferry  is  consider* 
ed  a franchise  which  cannot  l>c  set  up 
without  the  king’s  license.  In  mast, 
perhaps  all  the  United  Suites,  ferries 
arc  regulated  by  statute. 

3.  — The  termini  of  a ferry  are  at  the 
water’s  edge.  15  Pick.  R.  254  ; and 
sec  8 Greenl.  R.  307  ; 4 John.  Ch.  R. 
101  ; 2 Porter,  R.  290;  7 Pick.  R. 
448  ; 2 Car.  Law  Repos.  09  ; 2 Dev. 
R.  403;  1 Murph.  279;  1 llayw.  R. 
457;  Vin.  Ab.  h.  t. ; Com.  Dig.  Pis- 
cary B;  0 B.  & Cr.  703;  12  East,  R. 
333;  1 Bail.  R.  409;  3 Watts,  R. 
219  ; 1 Yeatcs,  R.  107  ; 9 S.  & R.  26. 

FERRYMAN.  One  employed  in 
taking  persons  across  a river  or  other 
stream,  in  boats  or  other  contrivances 
at  a ferry.  The  owner  of  a ferry  is 
not  considered  a ferryman,  when  it  is 
rented  and  in  the  possession  of  a ten- 
ant. Minor,  R.  300. 

2. — Ferrymen  arc  considered  ns 
common  carriers,  and  are  therefore  the 
legal  judges  to  decide  when  it  is  pro- 
per to  pass  over  or  not.  1 M‘Cord,  R. 
I l l ; Id.  157  ; 1 N.  & M.  19  ; 2 N. 
6c  M.  17.  They  are  to  regulate  how 
the  projierty  to  lie  taken  across  shall  be 
put  in  their  boats  or  Huts,  1 M‘Cord, 
157  ; and  ns  soon  ns  the  carriage  is 
fairly  on  the  drop  or  slip  of  a flat,  al- 
though driven  by  the  owner’s  servant, 
it  is  in  possession  of  the  ferryman,  and 
he  is  answerable.  1 M‘Ck)rd’s  R. 
439. 

FESTINUM  REMEDIUM.  A 
speedy  remedy. 

2. — 'Phis  is  said  of  those  cases  where 
the  remedy  for  the  redress  of  an  injury 
is  given  without  any  unnecessary  de- 
lay. Bac.  Ab.  Assise,  A. 

FETTERS,  a sort  of  iron  put  on 
the  legs  of  malefactors,  or  persons  ac- 
cused. 

2. — When  a prisoner  is  brought  into 
court  to  plead  he  shall  not  be  put  in 
fetters.  2 Inst.  315 ; 3 Inst.  34 ; 2 
Hale,  119  ; Hawk.  b.  2,  c.  28,  s.  1 ; 
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Kcl. ; 10;  1 Chitty’s  Cr.  Law,  417.  I 
An  officer  having  arrested  a defendant 
on  a civil  suit,  or  a person  accused  ol  a 
crime,  has  no  right  to  handcuff  him 
unless  it  is  necessary,  or  he  had  at- 
tempted to  make  his  escape.  4 B.  & 
C.  506  ; 10  Engl.  C.  L.  Rep.  412,  S.  C. 

FEUD.  This  word,  in  Scotland, 
signifies  a combination  of  kindred  to 
revenge  injuries  or  affronts  done  to  any 
of  their  blood.  Vide  Fir/. 

FEU  DA.  In  the  early  feudal  times 
grants  were  made,  in  the  first  place, 
only  during  the  pleasure  of  the  grantor, 
and  called  muncra , (q.  v.)  afterwards 
for  life,  culled  benrjicia , (q.  v.)  and, 
finally,  they  were  extended  to  the  vas- 
sal and  his  sons,  and  then  they  acquir- 
ed the  name  of  J'eiula.  Dalr.  Feud. 
Pr.  190. 

FEUDAL,  a term  applied  to  what- 
ever concerned  a feud  ; as  feudal  law  ; 
feudal  rights. 

Feudal  law.  By  this  phrase  is 
understood  a political  system  which 
placed  men  and  estates  under  hierar- 
chical and  multiplied  distinctions  of 
lords  and  vassals.  The  principal  fea- 
tures of  this  system  were  the  follow- 
ing. 

2.  — The  right  to  all  lands  was  vest- 
ed in  the  sovereign.  These  were  par- 
celled out  among  the  great  men  of  the 
nation  by  its  chief,  to  be  held  of  him, 
so  that  the  king  had  the  Dominion  di- 
rectum, and  the  grantee  or  vassal,  had 
what  >vas  called  Dominion  vtile.  It 
was  a maxim  nulle  terremns  seigneur. 
These  tenants  were  bound  to  perform 
services  to  the  king,  generally  of  a 
military  character.  These  great  lords 
again  granted  parts  of  the  lands  they 
thus  acquired,  to  other  inferior  vassals, 
who  held  under  them,  and  were  bound 
to  perform  services  to  the  lord. 

3.  — The  principles  of  the  feudal  law 

will  be  found  in  Littleton’s  Tenures; 
W right’s  Tenures ; 2 Blnckstone’s 

Com.  c.  5;  Dalrymple’s  History  of 
Feudal  Property;  Sullivan’s  Lectures ; 
Book  of  Fiefs;  Spellman,  Treatise  of 
Feuds  and  Tenures ; Le  Grand  Cou- 
tumier;  the  Salic  Laws;  The  Capitu- 
laries ; Lcs  Establissemcns  de  St. 


Louis ; Assi7.cs  de  Jerusalem  ; Poth. 
Dos  Fiefs  ; Mcrl.  Rep.Feodalite ; Dal- 
loz,  Diet.  Feodalite;  Guizot,  Essais 
sur  I’histoire  de  France,  Essai  5eme. 

4. — In  the  United  States  the  feudal 
law  never  was  in  its  full  vigour,  though 
some  of  its  principles  are  still  retained. 

41  Those  principles  are  so  interwoven 
with  every  part  of  our  jurisprudence,” 
says  Ch.  J.  Tilghman,  3 S.  & R.  447, 

44  that  to  attempt  to  eradicate  them 
would  be  to  destroy  the  whole.  They 
are  massy  stones  worked  into  the 
foundation  of  our  legal  edifice.  Most 
of  the  inconveniences  attending  them 
have  been  removed,  and  the  few  that 
remain  can  be  easily  removed,  by  acts 
of  the  legislature.”  Sec  3 Kent,  Com. 
509,  4th  cd. 

FIAR,  in  the  Scotch  law,  is  ho 
whose  property  is  burdened  with  a life- 
rent.  Ersk.  Pr.  of  L.  Scot.  B.  2,  t.  9, 
s.  23.  . 

FIAT,  in  ’practice , is  an  order  of  a 
judge,  or  of  an  officer,  whose  authori- 
ty, to  be  signified  by  his  signature,  is 
necessary  to  authenticate  the  particular 
acts. 

FICTION  OF  LAW,  is  the  assump- 
tion that  a certain  thing  is  true,  and 
which  gives  to  a person  or  thing,  a 
quality  which  is  not  natural  to  it,  and 
establishes,  consequently,  a certain  dis- 
position, which  without  the  fiction 
would  lie  repugnant  to  reason  and  to 
truth.  It  is  an  order  of  things  which 
does  not  exist,  but  which  the  law  pre- 
scribes or  authorises:  it  differs  from 
presumption,  liccnusc  it  establishes  as 
true,  something  which  is  false ; where- 
as presumption  supplies  the  proof  of 
something  true.  Dalloz,  Diet.  h.  t. 

2.  — The  law  never  feigns  what  is 
ini]K>ssiblc  ; fetum  est  id  quod  factum 
non  est  fieri  jwtuit.  Fiction  is  like 
art ; it  imitates  nature,  but  never  disfi- 
gures it ; it  aids  truth,  but  it  ought  never 
to  destroy  it.  It  may  well  suppose  that 
w hat  was  possible,  but  which  is  not, 
exists;  but  it  will  never  feign  that 
what  was  impossible,  actually  is.  D’- 
Aguesscau,  CEuvrcs,  tome  iv.  page  427, 
47 e Plaidoycr. 

3.  — Fictions  were  invented  by  the 
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Roman  p rotors,  who,  not  possessing 
the  power  to  abrogate  the  law,  were 
nevertheless  willing  to  derogate  from 
it,  under  the  pretence  of  doing  equity. 
Fiction  is  the  resource  of  weakness, 
which,  in  order  to  obtain  its  object,  as- 
8umes  as  a fact,  what  is  known  to  be 
contrary  to  truth  : when  the  legislator 
desires  to  accomplish  his  object,  he 
need  not  feign,  he  commands.  Fic- 
tions of  law  owe  their  origin  to  the 
legislative  usurpations  of  the  bench.  4 
Benth.  Ev.  300. 

4.  — It  is  said  that  every  fiction  must 
bo  framed  according  to  the  rules  of 
law,  and  that  every  legal  fiction  must 
have  equity  for  its  object.  10  Co.  42  ; 
10  Price’s  R.  154  ; Cowp.  177 ; and, 
to  prevent  their  evil  effects,  they  are  not 
allowed  to  be  carried  further  than  the 
reasons  which  introduced  them  neces- 
sarily require.  1 Lill.  Ab.  010 ; 2 
Hawk.  320;  Best  on  Pres.  § 20. 

5.  — The  law  abounds  in  fictions. 
That  an  estate  is  in  aiteyance  ; the  doc- 
trine of  remitter , by  which  a party  who 
has  been  disseised  of  his  freehold,  and 
afterwards  acquires  a defective  title,  is 
remitted  to  his  former  good  title  ; that 
one  thing  done  to-day,  is  considered  as 
done  at  a preceding  time  by  the  doc- 
trine of  relation;  that  because  one 
thing  is  proved,  another  shall  be  pre- 
sumed to  be  true,  which  is  the  case  in 
all  presumptions  ; that  the  heir,  exe- 
cutor and  administrator,  stand  by  re- 
presentation, in  the  place  of  the  deceas- 
ed ; are  all  fictions  of  law.  44  Our  va- 
rious introduction  of  John  Doc  and 
Richard  Roe,”  says  Mr.  Evans,  (Poth. 
on  Ob.  by  Evans,  vol.  ii.  p.  43,)  44  our 
solemn  process  upon  disseisin  by  Hugh 
Hunt ; our  casually  losing  and  finding 
a ship  (which  never  was  in  Europe,)  in 
the  parish  of  St.  Mary  Le  Bow,  in  the 
ward  of  Cheap;  our  trying  the  validity 
of  a will  by  an  imaginary  wager  of  five 
pounds  ; our  imagining  and  compass- 
ing the  king’s  death,  by  giving  inform- 
ation which  may  defeat  an  attack  upon 
an  enemy’s  settlement  in  the  antipodes  ; 
our  charge  of  picking  a pocket,  or 
forging  a bill  with  force  and  arms  : of 
neglecting  to  repair  a bridge,  against 


the  peace  of  our  lord  the  king,  his 
crown  and  dignity  ; arc  circumstances, 
which,  looked  at  by  themselves,  would 
convey  an  impression  of  no  very 
favourable  nature,  with  respect  to 
the  wisdom  of  our  jurisprudence.” 
Vide  13  Vin.  Ab.  209  ; Merl.  Rep.  h. 
t. ; Dane’s  Ab.  Index,  h.  t. ; and  Rcy, 
des  Inst,  dc  l’Angl.  tome  2,  p.  219, 
where  he  severely  censures  these  fic- 
tions ns  absurd  and  useless. 

FICTITIOUS.  Pretended;  suppos- 
ed ; ns,  fictitious  actions ; fictitious 
payee. 

Fictitious  actions,  practice , are 
suits  brought  on  pretended  rights. 

2.  — They  are  sometimes  brought, 
usually  on  a pretended  wager,  for  the 
purpose  of  obtaining  the  opinion  of  the 
court  on  a point  of  law.  Courts  of  jus- 
tice were  constituted  for  the  purpose  of 
deciding  really  existing  questions  of 
right  between  parties,  and  they  arc  not 
bound  to  answer  whatever  impertinent 
questions  persons  think  proper  to  ask 
them  in  the  form  of  an  action  on  a wa- 
ger. 12  East,  248.  Such  an  attempt 
has  been  held  to  be  a contempt  of 
court ; and  Lord  llardwickc  in  such  a 
case  committed  the  parties  and  their 
attorneys.  Rep.  temp.  Mardw.  237. 
See  also  Comb.  425  ; 1 Co.  83 ; 6 
C ranch,  147,  8.  Vide  Feigned  ac- 
tions. 

3.  — The  court  of  the  king’s  bench 
fined  an  attorney  forty  pounds  for  sta- 
ting a speciul  case  for  the  opinion  of 
the  court,  the  greater  part  of  which 
statement  wns  fictitious.  3 Barn.  & 
Cr.  597 ; S.  C.  10  E.  C.  L.  R.  193. 

Fictitious  payee,  contracts.  A 
supposed  person,  who  has  no  existence. 

2. — When  the  name  of  a fictitious 
payee  has  been  used,  in  making  a bill 
of  exchange,  and  it  has  been  indorsed 
in  such  name,  it  is  considered  as  hav- 
ing the  cflcct  of  a bill  payable  to 
bearer,  and  a bona  fide  holder,  ignorant 
of  that  fact,  may  recover  on  it,  against 
all  prior  parties  who  were  privy  to  the 
transaction.  2 H.  Bl.  178,  288 ; 3 
T.  R.  174,  182,  481  ; 3 Bro.  C.  C. 
238.  Vido  Bills  of  Exchange , § 1. 

FIDEI-COMMISSARY, 
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one  who  has  a beneficial  interest  in  an 
estate,  which,  for  a time,  is  committed 
to  the  faith  or  trust  of  another.  This 
term  has  nearly  the  same  meaning  us 
cestui  que  trust  has  in  our  law. 

FIDEI-COMMISSUM,  civil  laic , is 
a gift  which  a man  makes  to  another, 
through  the  agency  of  a third  person, 
who  is  requested  to  perform  the  desire 
of  the  giver.  For  example,  when  a 
testator  writes,  “ I institute  for  my 
heir,  Lucius  Titius,”  he  may  add,  “ I 
pray  my  heir,  Lucius  Titius,  to  deliver, 
us  soon  as  he  shall  be  able,  my  suc- 
cession to  Caius  Seius : cum  igilur  ali- 
quis  scrip  sc /it  Lucius  Titius  hcrcs  es- 
to ; potest  adjicerc,  Togo  tc  Luci  Tilt , 
ul  cum  poteris  hereditatem  mcam  ad  ire, 
cam  Caio  ISccio  r a bias,  rcslUuus. 
Inst.  2,  23,  2 ; vide  Code  6,  42. 

2.  — Fidei-commissa  were  abolished 
in  Louisiuna  by  the  code.  5 N.  S. 
302. 

3.  — The  uses  of  the  common  law,  it 

is  said,  were  borrowed  from  the  Homan 
fulci  commissum . 1 Cru.  Dig.  388 ; 

Boc.  Head.  10;  1 Madd.  Ch.  446,  7. 

FIDE  JUSSIO,  civil  law.  The  con- 
tract of  suretyship. 

FIDE-JUSSOR,  civil  law , is  one 
who  becomes  security  for  the  debt  of 
another,  promising  to  pay  it  in  case 
the  principal  does  not  do  so. 

2.  — He  dilfers  from  a co-obligor  in 
this,  that  the  latter  is  equally  bound 
to  a debtor  with  his  principal,  while  the 
former  is  not  liable  till  the  principal 
has  failed  to  fulfil  his  engagement. 
Dig.  12,  4,  4;  lb.  16,  1,  13;  lb.  24, 
3,  64;  lb.  38;  1,  37;  lb.  50,  17, 
110;  and  14,  6,  20;  Hall’s  Pr.  33; 
Dunl.  Ad.  Pr.  300 ; Gierke’s  Prax.  tit. 
03,  4,  5. 

3.  — The  obligation  of  the  fide-jussor 
was  an  accessory  contract,  for,  if  the 
principal  obligation  was  not  previously 
contracted,  his  engagement  then  took 
the  name  of  mandate.  Lee.  Elem.  § 
872;  Code  Nap.  2012. 

FIDUCIA,  civil  .law,  is  a contract 
by  which  we  sell  a thing  to  some  one, 
that  is,  transmit  to  him  the  property  of  , 
the  thing,  with  the  solemn  forms  of  ( 
emancipation,  on  condition  that  he  will 


sell  it  back  to  us.  This  species  of 
contract  took  place  in  the  emancipation 
of  children,  in  testaments,  and  in 
pledges.  Poth.  Pond.  h.  t. 

FIDUCIARY.  This  term  is  bor- 
rowed from  the  civil  law.  The  Homan 
laws  called  a fiduciary  heir,  the  person 
who  was  instituted  heir,  and  who  was 
charged  to  deliver  the  succession  to  a 
jMjrson  designated  by  the  testament. 
Mori.  Report,  h.  t.  But  Pothier,  1‘and. 
vol.  22,  h.  t.,  says  that  Juluciarius  he- 
ns properly  signifies  the  person  to 
whom  a testator  has  sold  his  inheri- 
tance, under  the  condition  that  he 
should  sell  it  to  another.  Fiduciary 
may  be  defined  to  be,  in  trust,  in  confi- 
dence. 

2. — A fiduciary  contract  is  defined 
to  be,  un  agreement  by  which  n person 
delivers  a tiling  to  another,  on  the  con- 
dition that  lie  will  restore  it  to  him. 

| The  following  formula  was  employed ; 
UL  inter  bonus  agcrc  opportet,  nc  prop- 
ter tc  fulcmquc  tuam  frauder . Cicer. 
de  Otfic.,  lib.  3,  cap.  13;  Lc$.  du  Dr. 
Civ.  Rom.  § 237,  238.  See  2 How, 
S.  C.  Hep.  202,  208;  0 Watts  & 
Serg.  18;  7 Watts,  415. 

FIEF  or  FEUD.  In  its  origin,  a 
fief  was  a district  of  country,  allotted 
to  one  of  the  chiefs  who  invaded  the 
Roman  empire,  ns  a stipend  or  reward; 
with  a condition  annexed  that  the  pos- 
sessor should  do  service  faithfully  both 
at  home  and  in  the  wars,  to  him  by 
whom  it  was  given.  2 HI.  Com.  45; 
Encyclopedic,  h.  t. ; Mori.  Hep.  h.  t. 

FIELD.  It  is  a part  of  a farm  se- 
parately enclosed ; a close.  1 Chit. 
Pr.  100.  The  Digest  defines  a field  to 
be  a piece  of  land  without  a house; 
nger  est  locus,  que  sine  villa  est.  Dig. 
50, 10,  27. 

FIERI  FACIAS,  practice , is  the 
name  of  a writ  of  execution.  It  is  so 
called  because,  when  writs  were  in  La- 
tin, the  words  directed  to  the  sheriff 
were,  quod  fieri  facias  de  bonis  ct  ca- 
tallisy  dec.,  that  you  cause  to  be  made 
of  the  goods  and  chattels,  &c.  Co. 
Litt.  290  b. 

2. — The  foundation  of  this  writ  is  a 
judgment  for  debt  or  damages,  and  the 
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party  who  has  recovered  such  n judg- 
ment is  generally  entitled  to  it,  unless 
he  is  delayed  by  the  stay  of  execution 
which  the  law  allows  in  certain  cases 
after  the  rendition  of  the  judgment,  or 
by  proceedings  in  error. 

3.  — This  subject  will  be  considered 
with  regard  to,  1 , the  form  of  the  writ ; 
2,  its  effects;  3,  the  manner  of  exe- 
cuting it. 

4.  — 1.  The  writ  is  issued  in  the 
name  of  the  government,  as  required 
by  the  constitution,  and  directed  to  the 
sheriff,  commanding  him  that  of  the 
goods  and  chattels  (and,  where  lands 
am  liable  for  the  payment  of  debts,  as 
in  Pennsylvania,  of  the  lands  and  ten- 
ements) of  the  defendant,  therein 
named,  in  his  bailiwick,  he  cause  to  be 

levied  as  well  a certain  debt  of 

dollars,  which  the  plaintiff,  (naming 

him,)  in  the  court  of (naming  it,) 

recovered  against  him,  os dollars, 

like  money  which  to  the  said  plaintiff 
were  adjudged  for  his  damages,  which 
he  had  by  the  detention  of  that  debt, 
and  that  he,  (the  sheriff,)  have  that 
money  l>efore  the  judges  of  the  said 
court,  on  a day  certain,  (Ixing  the  re- 
turn day  therein  mentioned,)  to  render 
to  the  said  plaintiff  his  debt  and  dama- 
ges aforesaid,  whereof  the  said  defend- 
ant is  convict.  It  must  be  tested  in 
the  name  of  the  officer,  ns  directed  by 
the  constitution  or  laws ; ns,  “ Witness 
the  honourable  John  B.  Gibson,  our 
chief  justice,  at  Philadelphia,  the  tenth 
day  of  October,  in  the  year  of  our 
Lord  ono  thousand  eight  hundred  and 
forty-eight.”  It  must  he  signed  by  the 
prothonotarv,  or  clerk  of  the  court, 
and  scaled  with  its  seal.  The  signa- 
ture of  the  prothonotary  it  has  been 
decided,  in  Pennsylvania,  is  not  indis- 
pensable. The  amount  of  the  debt, 
interest,  and  costs,  must  also  be  en- 
dorsed on  the  writ.  This  form  varies 
as  it  is  issued  on  a judgment  in  debt, 
and  one  obtained  for  damages  merely. 
The  execution  being  founded  on  the 
judgment,  must,  of  course,  follow,  and 
1x2  warranted  by  it.  2 Saund.  72  h, 
k;  Bing,  on  Ex.  ISO;  hence,  where 
there  is  more  than  one  plaintiff  or  de- 
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i fondant,  it  must  be  in  the  name  of  all 
the  plaintiffs,  against  nil  the  defendants. 

0 '1 . U.  525.  It  is  cither  for  the 
plaintiff  or  the  defendant.  When  it  is 
against  on  executor  or  administrator, 
for  a liability  of  the  testator  or  intes- 
tate, it  is  conformable  to  the  judgment, 
nnd  must  be  only  against  the  goods  of 
the  deceased,  unless  the  defendant  has 
made  himself  personally  liable  by  bis 
false  pleading,  in  which  case  the  judg- 
ment is  dc  bonis  testatoris  si , ct  si  non, 
de  bonis  propriis,  nnd  the  fieri  facias 
must  conform  to  it.  4 Serg.  & Rawle, 
364  ; 18  John.  502  ; 1 Scrg.  & Rawle, 
453;  1 JJall.  481  ; and  see  Tidd’s  Pr. 
033;  Com.  Dig.  Pleader,  2 I).  15;  1 
Mayw.  208;  2 Ilayw.  112. 

5. — 2.  At  common  law,  flic  writ 
hound  the  goods  of  the  defendant  or 
party  against  whom  it  was  issued,  from 
the  teste  day ; by  which  must  lx;  un- 
derstood flint  the  writ  bound  the  pro- 
perty against  the  party  himself,  and  nil 
claiming  by  assignment  from,  or  by 
representation  under  him ; 4 East,  R. 
538 ; so  that  a sale,  by  the  defendant, 
of  his  goods  to  a bona  fide  purchaser, 
did  not  protect  them  from  a fieri  facias 
tested  Ixjforc,  although  not  issued  or 
delivered  to  the  sheriff  till  after  the 
sale;  Cro.  Eli/..  174;  Cro.  Jac.  451; 

1 Sid.  271.  To  remedy  this  manifest 
injustice,  the  statute  of  frauds,  29  Car. 
II.,  c.  3,  s.  16,  was  passed.  The  prin- 
ciples of  this  statute  have  been  adopted 
in  most  of  the  states,  Griff.  Law  Reg. 
answers  to  No.  38,  under  No.  III. 
The  statute  enacts  “ that,  no  writ  of 
fieri  facias , or  other  writ  of  execution, 
shall  bind  the  property  of  the  goods  of 
the  party,  against  whom  such  writ  of 
execution  is  sued  forth,  but  from  the 
time  that  such  writ  shall  be  delivered 
to  the  sheriff,  under-sheriff,  or  coro- 
ners, to  lx*  executed  ; and  for  the  better 
manifestation  of  the  said  time,  the  she- 
riffs, &c.,  their  deputies,  or  agents, 
shall,  upon  the  receipt  of  any  such 
writ,  (without  fee  for  doing  the  same,) 
endorse,  upon  the  back  thereof,  the 
day  of  the  month  nnd  year  whereon 
he  or  they  received  the  same.”  Vide 

2 Binn.  R.  174;  2 Scrg.  & Rawle, 
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157  ; 2 Yeates,  177  ; 8 Johns.  R.  446 ; 
12  Johns.  H.  320 ; 1 Hopk.  R.  368  ; 3 
Pcnna.  R.  247 ; 3 Rawle,  401 ; 1 
Whari.  R.  377. 

6. — The  execution  of  the  writ  is 
made  by  levying  upon  the  goods  and 
chattels  of  the  defendant,  or  party 
against  whom  it  is  issued  ; and,  in  gen* 
eral,  seizing  n part  of  the  goods  in  the 
name  of  the  whole  on  the  premises,  is 
a good  seisurc  of  the  whole.  Ld. 
Rnym.  725;  2 Serg.  & Rawle,  142; 
4 Wash.  C.  C.  R.  20  ; but  see  1 Whart. 
Rep.  377.  The  sheriff*  cannot  break 
the  outer  door  of  a house  for  the  pur- 
jk>sc  of  executing  a fieri  facias,  5 Co. 
92 ; nor  can  n window  be  broken  for 
this  purpose,  W.  Jones,  429.  See  ar- 
ticles Door ; House.  lie  may,  how- 
ever, enter  the  house,  if  it  be  open,  and, 
being  once  lawfully  entered,  he  may 
break  open  an  inner  door  or  chest  to 
seize  the  goods  of  the  defendant,  even 
without  any  request  to  open  them.  4 
Taunt.  619;  3 B.  & P.  223;  Cowp. 
1.  Although  the  sheriff*  is  authorised 
to  enter  the  house  of  the  party  to  search 
for  goods,  he  cannot  enter  that  of  a 
stranger,  for  that  purpose,  without  be- 
ing guilty  of  a trespass,  unless  the  de- 
fendant’s goods  are  actually  in  the 
house.  Com.  Dig.  Execution,  C 5 ; 1 
Marsh.  R.  565.  The  sherilT  may  break 
the  outer  door  of  a barn ; 1 Sid.  186  ; 
S.  C.  1 Keb.  689 ; or  of  a store  discon- 
nected with  the  dwelling-house,  and 
forming  no  part  of  the  curtilage.  16 
Johns.  R.  287.  The  Ji.  fa.  may  be 
executed  at  any  time  before,  and  on 
the  return  day,  but  not  on  Sunday, 
where  it  is  forbidden  by  statute.  Wats, 
on  SherifTs,  173  ; 5 Co.  92  ; Com.  Dig. 
Execution,  c.  5. 

Vide  Wats,  on  Sher.  eh.  10 ; Bing. 
Ex.  c.  1,  s.  4;  Gilb.  on  Exec.  Index, 
h.  t.;  Grah.  Pr.  321 ; Troub.  & Hal. 
Pr.  Index,  h.  t. ; Com.  Dig.  Execution, 
C 4 ; Process,  F 5,  7 ; Caines’s  Pr.  In- 
dex, h.  t. ; Tidd’s  Pr.  Index,  h.  t. ; Sell. 
Pr.  Index,  h.  t. 

FIERI  FECI,  in  •practice , is  the 
return  which  the  sheriff*,  or  other  pro- 
per officer  makes  to  certain  writs,  sig- 
nifying,  “ I luive  caused  to  be  made.” 


2. — When  the  officer  has  made  this 
return,  a rule  may  be  obtained  upon 
him,  after  the  return  day,  to  pay  the 
money  into  court,  and  if  he  withholds 
payment,  an  action  of  debt  may  be 
had  on  the  return,  or  assumpsit  for 
money  had  and  received  may  be  sus- 
tained against  him.  3 Johns.  R.  183. 

FIFTEENTH,  Eng.  Unc.  The 
name  of  a temporary  tax  levied  by  au- 
thority of  parliament  for  the  use  of  the 
king,  which  consisted  of  one-tiffeenth 
part  of  the  goods  of  those  who  were 
subject  to  it.  T.  L. 

FIGURES,  arc  numerals.  They 
arc  either  Roman,  made  with  letters  of 
the  Alphabet,  for  example,  mdcclxxvj  ; 
or  they  are  Arabic,  ns  follows,  1776. 

2.  — Roman  figures  may  be  used  in 
contracts  and  law  proceedings,  and 
they  will  be  held  valid ; but  Arabic 
figures,  probably  owing  to  the  ease 
with  which  they  may  be  counterfeited, 
or  altered,  have  been  holden  not  to  be 
sufficient  to  express  the  sum  due  on  a 
contract;  but,  it  seems,  that  if  the 
amount  payable  and  due  on  a promis- 
sory note  be  expressed  in  figures  or 
ciphers,  it  will  be  valid.  Story  on 
Bills,  $ 42,  note ; Story,  Prom.  Notes, 
§ 21.  Indictments  have  been  set  aside 
because  the  day  or  year  was  expressed 
in  figures.  13  Vin.  Ab.  210;  1 Ch. 
Rep.  319;  S.  C.  18  Eng.  Com.  Law 
Rep.  95. 

3.  — Bills  of  exchange,  promissory 
notes,  checks  and  agreements  of  every 
description,  are  usually  dated  with 
Arabic  figures;  it  is,  however,  better 
to  date  deeds  and  other  formal  instru- 
ments, by  writing  the  words  at  length. 
Vide  1 Ch.  Cr.  L.  176 ; 1 Verm.  R. 
336  ; 5 Toull.  n.  336 ; 4 Yeates,  R. 
278  ; 2 John.  R.  233;  1 How.  Mis. 
256  ; 6 Black f.  533. 

FILACER,  FILAZIER,  or  FIL- 
ZER,  English  law.  An  officer  of  the 
! Court  of  Common  Pleas,  so  called  be- 
cause he  files  those  writs  on  w hich  he 
makes  out  process. 

FILE,  practice , thread,  a string,  or 
wire,  upon  which  writs  and  other  ex- 
hibits in  courts  and  offices  are  fas- 
tened or  filed,  for  the  more  safe  keep- 
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ing  and  ready  turning  to  the  same. 
The  papers  put  together  in  order,  in 
bundles  and  tied,  are  also  called  a file. 

2. — A paper  is  said  to  be  filed,  when 
it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file.  13 
Vin.  Ab.  211. 

FILIATION,  civil  laic,  is  the  de- 
scent of  son  or  daughter  with  regard  to 
his  or  her  father,  mother,  and  their  an- 
cestors. 

2.  — Nature  always  points  out  the 
mother  by  evident  signs,  and  whether 
mnrried  or  not,  she  is  always  certain  : 
mater  semper  certa  cut,  etiamsi  vulgo 
cone  (per  if.  There  is  not  the  same  cer- 
tainty with  regard  to  the  father,  and 
the  relation  may  not  know  or  feign 
ignorance  ns  to  the  paternity,  the  law 
has  therefore  established  a legal  pre- 
sumption to  serve  ns  a foundation  for 
paternity  and  filiation. 

3.  — When  the  mother  is  or  has  been 
married,  her  husband  is  presumed  to 
be  the  father  of  the  children  born  dur- 
ing the  coverture,  or  within  a compe- 
tent time  afterwards,  whether  they  were 
conceived  during  the  coverture  or  not : 
paler  is  cst  quem  nupticc  dcmonslrant , 

4.  — This  rule  is  founded  on  two  pre- 
sumptions ; one  on  the  cohabitation 
before  the  birth  of  the  child  ; and  the 
other  that  the  mother  has  faithfully 
observed  the  vow  she  made  to  her  hus- 
band. 

5.  — This  presumption  may  however 
be  rebutted  by  showing  cither  that 
there  has  been  no  cohabitation,  or  some  i 
physical  or  other  impossibility  that  the 
husband  could  be  the  father.  See  Ac. 
cess ; Bastard  ; Gestation  ; Natural 
chil/lren ; Paternity  ; Putative  father. 

FILIUS.  The  son,  the  immediate 
male  descendant.  This  term  is  used 
in  making  genealogical  tables. 

Filius  mulieratus.  The  eldest  le- 
gitimate son  of  parents,  who,  before 
their  marriage,  had  illegitimate  chil- 
dren. Vide  Mulicr. 

Filius  populi.  The  son  of  the  peo- 
ple ; a bastard. 

FILLEY.  A marc  not  more  than 
oneyoarold.  Russ.&Ry.416  ; lb.  491. 

F1LUM.  The  centre  or  middle,*  the 
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1 thread  of  any  thing;  as  filum  aqutc ; 
I filum  vue. 

Filum  aqu.e,  thread  or  middle  of  a 
water-course,  (q.  v.) 

2. — It  is  a general  rule  that  in  grants 
I of  lands  bounded  on  rivers  and  streams 
i above  tide  water,  unless  otherwise  ex- 
pressed, the  grant  extends  usque  filum 
uquu*,  and  that  not  only  the  banks,  but 
the  bed  of  the  river,  and  the  islands 
therein,  together  with  exclusive  right 
of  fishing,  pass  to  the  grantee.  5 
Wend.  423. 

Filum  vijb.  The  thread  or  centre 
of  the  road. 

2. — Where  a law  requires  travellers 
meeting  each  other  on  a road  to  drive 
their  carriages  to  the  right  of  the  cen- 
tre of  the  road,  the  parties  are  bound 
to  keep  on  their  side  of  the  centre  of 
the  worked  part  of  the  road,  although 
the  whole  of  the  smooth  or  most  tra- 
velled path  may  be  u|x>n  one  side  of 
that  centre.  7 Wend.  185;  5 Conn. 
305. 

FIN  DE  NON  RECEVOIR, 
French  law . It  is  an  exception  or 
plea  founded  on  law,  which  without 
entering  into  the  merits  of  the  action, 
shows  that  the  plaintiff  has  no  right 
to  bring  if,  either  l>ecnuse  the  time 
during  which  it  ought  to  have  been 
brought  has  elapsed,  which  is  called 
prescription , or  that  there  has  been  a 
compromise?,  accord  and  satisfaction, 
or  any  other  cause  which  has  destroy- 
ed the  right  of  action  which  once  sub- 
sisted. Poth.  Proc.  Civ.  partie  1,  c. 
2,  s.  2.  art.  2 ; Story,  Confi.  of  Laws, 
§ 580. 

FINAL,  that  which  puts  an  end  to 
any  thing. 

2. — It  is  used  in  opposition  to  inter- 
locutory; as,  a final  judgment,  is  a 
judgment  w hich  ends  the  controversy 
between  the  parties  litigant.  1 Wheat. 
355;  2 Pet.  449.  See  12  Wheat. 
135;  4 Dali.  22;  9 Pet.  1 ; 6 Wheat. 
448;  3 Crunch,  179;  0 Cranch,  51. 

FINANCIER,  a person  employed  in 
the  economical  management  and  ap- 
plication of  public  money  or  finances  ; 
one  w’ho  is  employed  in  the  manage- 
ment of  money. 
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FINANCES.  Dy  this  word  is  un- 
derstood the  revenue  of  the  state. 

FINDER,  is  one  who  lawfully  comes 
to  the  possession  of  another’s  personal 
property,  which  was  then  lost. 

2.  — The  finder  is  entitled  to  certain 
rights  and  liable  to  duties  which  he  is 
obliged  to  perform.  This  is  a species 
of  deposit,  which  as  it  does  not  arise 
ex  contractu,  may  be  called  a quasi 
deposit,  and  it  is  governed  by  the  same 

encral  rules  as  common  deposits, 
'he  finder  is  required  to  take  the  same 
reasonable  care  of  the  property  found, 
as  any  voluntary  dejiositary  ex  con- 
tractu. Doct.  & St.  Dial.  2,  c.  38 ; 2 
Bulst.  306,  312;  S.  C.  1 Rolle’s  R. 
125. 

3.  — The  finder  is  not  bound  to  take 
the  goods  he  finds ; yet,  when  he  does 
undertake  the  custody,  he  is  required 
to  exercise  reasonable  diligence  in  pre- 
serving the  property ; and  he  will  be 
responsible  for  gross  negligence.  Some 
of  the  old  authorities  laid  down  that 
“ if  a man  find  butter,  and  by  his  neg- 
ligent keeping  it  putrily  ; or  if  a man 
find  garments,  and  by  his  negligent 
keeping  they  be  moth  eaten,  no  action 
lies.”  So  it  is  if  a man  find  goods  and 
lose  them  again,  Bac.  Ab.  Bailment, 
D ; and  in  support  of  this  position, 
Leon.  123,  223;  Owen,  141;  and  2 
Bulstr.  21,  are  cited.  But  these  cases, 
if  carefully  examined,  will  not,  perhaps, 
be  found  to  decide  the  point  as  broadly 
as  it  is  stated  in  Bacon.  A finder 
would  doubtless  be  held  responsible  for 
gross  negligence. 

4.  — On  the  other  hand,  the  finder  of 
an  article  is  entitled  to  recover  all  ex- 
penses which  have  necessarily  occurred 
in  preserving  the  thing  found,  as  if  a 
man  were  to  find  an  animal,  lie  would 
be  entitled  to  be  reimbursed  for  his  i 
keeping,  for  advertising  in  a reasonable 
manner,  that  he  had  found  it,  and  to  I 
any  reward  which  may  have  been  of-  I 
fered  by  the  owner  for  the  recovery  of  1 
such  lost  thing.  Doniat,  I.  2,  t.  9,  s. 
2,  n.  2.  Vide  Story,  Bailm.  § 35. 

5.  — And  when  the  owner  does  not  | 
reclaim  the  goods  lost,  they  belong  to 
the  finder.  1 Black.  Com.  296 ; 2 , 


Kent’s  Com.  290.  How  far  the  finder 
is  responsible  criminally,  see  1 Hill, 
(N.  Y.)  Rep.  94  ; 2 Russ,  on  Cr.  102; 
Rose.  Cr.  Ev.  474.  See  Taking. 

FINDING,  practice . That  which 
has  been  ascertained,  as,  the  finding  of 
the  jury  is  conclusive  as  to  matters  of 
fact.  1 Day,  238;  2 Day,  12. 

FINE.  This  word  has  various  sig- 
nifications. It  is  employed,  1 , to  meau 
a sum  of  money,  which,  by  judgment 
of  a competent  jurisdiction,  is  required 
to  be  paid  for  the  punishment  of  an 
ofTence;  2,  to  designate  the  amount 
paid  bv  the  tenant,  on  his  entrance,  to 
the  lord ; 3,  to  signify  a special  kind 
of  conveyance. 

Fine,  in  conveyance , and  in  practice, 
is  an  amicable  composition  or  agree- 
ment of  a suit,  either  actual  or  fictitious, 
by  leave  of  the  court,  by  which  the 
lands  in  question  become,  or  are  ac- 
knowledged to  be,  the  right  of  one  of 
the  parties.  Co.  Litt.  120;  2 Bl.  Com. 
349;  Bac.  Abr.  Fines  and  Recoveries. 
A fine  is  so  called,  because  it  puts  an 
end,  not  only  to  the  suit  thus  com- 
menced, but  also  to  all  other  suits  and 
controversies  concerning  the  same 
matter. 

2. — The  stat.  18  E.  1,  called  modus 
levandi  fines , declares  and  regulates 
the  manner  in  which  they  should  be 
I levied  and  carried  on ; and  that  is  as 
follows : 1,  the  party  to  whom  the  land 
is  conveyed  or  assured,  commences  an 
action  at  law  against  the  other,  gene- 
rally an  action  of  covenant,  by  suing 
out  of  a w rit  of  prcccipc,  called  a writ 
of  covenant,  that  the  one  shall  convey 
the  lands  to  the  other,  on  the  breach  of 
which  agreement  the  action  is  brought. 
The  suit  being  thus  commenced  then 
follows,  2.  The  licentia  concordi , or 
leave  to  agree  to  the  suit,  3.  The  con- 
cord or  agreement  itself,  after  leave  ob- 
tained by  the  court ; this  is  usually  an 
acknow  ledgment  from  the  deforciants, 
that  the  lands  in  question  are  the  lands 
of  the  complainants;  4.  The  note  of 
the  fine,  which  is  only  an  abstract  of 
the  writ  of  covenant,  and  the  concord; 
naming  the  parties,  the  parcels  of  land 
and  the  agreement.  5.  The  foot  of 
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the  fine  or  the  conclusion  of  it,  which 
includes  the  whole  matter,  reciting  the 
parlies,  day,  year,  mid  place,  and 
before  whom  it  was  acknowledged  or 
levied. 

3. — Fines  thus  levied,  arc  of  four 
kinds,  1.  What  in  law  French  is  called 
a fine  sur  cognizance  de  droit , come 
cco  que  il  ad  de  son  done ; or  a fine 
upon  the  acknowledgment  of  the  right 
of  the  cognizce,  ns  that  which  he  has 
of  the  gift  of  the  cognizor.  This  fine 
is  called  a feoffment  of  record.  2.  A 
fine  sur  cognizance  de  droit  tantum , 
or  acknowledgment  of  the  right  merely. 
3.  A tine  sur  concessit , is  where  the 
cognizor  in  order  to  make  an  end  of 
disputes,  though  he  acknowledges  no 
precedent  right,  yet  grants  to  the  con- 
signee an  estate  dc  ?iovo,  usually  for 
life  or  years,  by  way  of  a supposed 
comjwsition.  4.  A fine  sur  done  grant 
cl  render , which  is  a double  fine,  com- 
prehending the  fine  sur  cognizance  dc 
droit  come  cco , &c.,  and  the  fine  sur 
concessit ; and  may  be  used  to  convey 
particular  limitations  of  estate,  and  to 
persons  who  are  strangers,  or  not 
named  in  the  writ  of  the  covenant, 
whereas  the  fine  sur  cognizance  dc 
droit  come  ccoy  &c.,  conveys  nothing 
but  an  absolute  estate,  either  of  inher- 
itance, or  at  least  of  freehold.  Salk. 
340.  In  this  last  species  of  fines,  the 
cognizce,  after  the  right  is  acknow- 
ledged to  be  in  him,  grants  back  again, 
or  renders  to  the  cognizor,  or  perhaps 
to  a stranger,  some  other  estate  in  the 
premises.  2 HI.  Com.  348  to  358. 
See  Cruise  on  Fines ; Vin.  Abr.  Fine ; 
Shoph.  Touch,  c.  2 ; Bac.  Ab.  Fines 
and  Recoveries  ; Com.  Dig.  Fine. 

Fine,  in  criminal  law , is  a pecu- 
niary punishment  imposed  by  a lawful 
tribunal,  upon  a person  convicted  of 
crime  or  misdemeanor.  See  Shop. 
Touchs.  2 ; Bac.  Abr.  Fines  and 
Amercements. 

2. — The  amount  of  the  fine  is  fre- 
quently left  to  the  discretion  of  the 
court,  who  ought  to  proportion  each 
fine  to  the  ofTence.  To  prevent  the 
abuse  of  excessive  fines  the  constitution 
of  the  United  States  directs  that  “ex- 


cessive bail  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted.” 
Amondm.  to  the  Constitution,  art.  8. 
See  JJivison  of  opinion. 

Fine  for  alienation.  During  the 
vigour  of  the  feudal  law,  a fine  for 
alienation  was  a suin  of  money  which 
a tenant  bv  knight’s  service  paid  to  his 
lord  for  the  permission  to  alienate  his 
right  in  the  estate  he  held  to  another, 
and  by  that  means  to  substitue  the  new 
tenant  for  himself.  2 HI.  Com.  71. 
But  when  the  tenant  held  land  of  the 
king  in  cajntc  by  socage  tenure,  ho 
was  bound  to  pay  such  a fine  ns  well 
as  in  the  case  of  knight-service.  2 
Bl.  Com.  89.  These  lines  arc  now 
abolished.  In  France,  a similar  de- 
mand from  the  tenant,  made  by  the 
lord  when  the  former  alienated  his 
estate  was  called  lads  ct  rente.  This 
imposition  was  abolished,  with  nearly 
every  feudal  right,  by  the  French  re- 
volution. 

FIRE,  ACCIDENTAL.  Is  is  an 
uncontrollable  fire  which  arises  in  con- 
sequence of  some  human  agency,  with- 
out any  intention,  or  which  happens 
by  some  natural  cause  without  human 
agency. 

2.  — Whether  a fire  arises  purely  by 
accident,  or  from  any  other  cause, 
when  it  becomes  uncontrollable  and 
dangerous  to  the  public,  a man  may, 
in  general,  justify  the  destruction  of  a 
house  on  fire  for  the  protection  of  the 
neighbourhood,  for  the  maxim  salus 
popidi  est  suprema  lex , applies  in  such 
case.  11  Co.  13;  Jac.  Inter.  122, 
max.  115.  Vide  Accident;  Act  of 
( Jod , and  3 Saund.  422  a,  note  2 ; 3 
Co.  Litt.  57  a,  n.  1 ; Mam.  N.  P.  171 ; 
1 Cruise’s  Dig.  151,  2;  1 Vin.  Ab. 
215  ; 1 Rolle’s  Ab.  1 ; Bac.  Ab.  Action 
on  the  case,  F ; 2 Lois  des  BA  tim. 
124;  Newl.  on  Contr.  323;  1 T.  R. 
310,  708;  Amb.  619;  6 T.  R.  489. 

3.  — When  real  estate  is  let,  and  the 
tenant  covenants  to  pay  the  rent  during 
the  term  (unless  there  arc  proper  ex- 

I ccptions  to  such  covenants),  and  the 

j premises  are  afterwards  destroyed  by 

I fire,  during  the  term,  the  rent  must  be 
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paid,  although  there  be  no  enjoyment, 
for  the  common  rule  prevails,  res  peril 
domino ; the  tenant,  by  the  accident, 
loses  his  term,  the  landlord,  the  resi- 
dence. Story,  Eq.  Jur.  § 102. 

FI  REBOTE,  fuel  for  necessary  use; 
a privilege  allowed  to  tenants  to  take 
necessary  wood  for  fuel. 

FIRKIN.  A measure  of  capacity, 
equal  to  nine  gallons.  The  word  firkin 
is  also  used  to  designate  n weight,  (used 
for  butter  and  cheese)  of  fifty-six 
pounds  avoirdupois. 

FIRM.  The  persons  composing  a 
partnership,  taken  collectively,  are 
allied  the  firm.  Sometimes  this  word 
is  used  synonymously  with  partner- 
ship. 

2.  — The  name  of  a firm  should  be 
distinct  from  the  names  of  all  other 
firms.  When  there  is  a confusion  in 
this  respect,  the  partners  composing 
one  firm  may,  in  some  cases,  be  made 
responsible  for  the  debts  of  another. 
For  example,  where  three  persons  car- 
ried on  a trade  under  the  firm  of  King 
and  Company,  and  two  of  those  per- 
sons with  another,  under  the  same  firm, 
oirried  on  another  partnership ; a hill 
under  the  firm,  and  which  was  drawn 
on  account  of  the  one  partnership, 
was  made  the  ground  of  an  action  of 
assumpsit  against  the  other.  Lord 
Kenyon  was  of  opinion  that  this  com- 
pany was  liable;  that  the  partner  not 
connected  with  the  company  that  drew 
the  bill,  having  traded  along  with  the 
other  partner  under  that  firm,  persons 
taking  bills  under  it,  though  without 
his  knowledge,  had  a right  to  look  to 
him  for  payment.  Peake’s  N.  P.  Cos. 
80;  and  see  7 East,  R.  210;  2 Bell’s 
Com.  670,  5th  cd. ; 3 Mart.  N.  S.  30. 
But  it  would  seem,  1st,  that  any  act 
distinctly  indicating  credit  to  be  given 
to  one  of  the  partnerships,  will  fix  the 
election  of  the  creditor  to  that  com- 
pany ; and,  2dly,  that  making  a claim 
on  either  of  the  firms,  or,  when  they 
are  insolvent,  on  either  of  the  estates, 
will  have  the  same  effect. 

3.  — When  the  style  of  the  firm  has 
been  agreed  upon,  for  example,  John  ' 
Doe  and  Company,  the  partners  who  | 


sign  the  name  of  the  firm  are  required 
to  use  such  name  in  the  style  adopted, 
and  a departure  from  it  may  have  the 
double  effect  of  rendering  the  individual 
partner  who  signs  it,  personally  liable 
not  only  to  third  persons,  but  to  his 
co-partners.  Story,  Partn.  § 102, 
202  ; and  it  will  be  a breach  of  the 
agreement,  if  the  partner  sign  his  own 
name,  and  add  “ for  himself  and  part- 
ners.” Colly,  l'artn.  B.  2,  c.  2,  § 2; 
2 Jac.  & Walk.  266. 

4.  — As  a general  rule  a firm  will  be 
bound  by  the  acts  of  one  of  the  part- 
ners in  the  course  of  their  trade  and 
business,  and  will  be  discharged  by 
transactions  with  a single  partner ; for 
example,  the  payment  or  satisfaction 
of  a debt  by  a partner,  is  a satisfaction 
and  payment  by  them  all,  and  a re- 
lease to  one  partner  is  a release  to 
them  all.  Co.  Litt.  232  n ; 6 T.  R. 
525.  Vide  Partner  ; Partnership. 

5.  — It  not  unfrequently  happens 
that  the  name  of  the  firm  is  the  name 
of  only  one  of  the  partners,  and  that 
such  partner  does  business  in  his  own 
name  on  his  private  or  separate  account. 
In  such  case  if  the  contract  be  entered 
into  for  the  firm,  and  there  is  express 
or  implied  proof  of  that  fact,  the  part- 
nership will  be  bound  by  it ; but  when 
there  is  no  such  proof,  the  presump- 
tion will  be  that  the  debt  was  contract- 
ed by  the  partner  on  his  own  separate 
account,  and  the  firm  will  not  be  re- 
sponsible. Story,  on  Partn.  § 139; 
Colly,  on  Partn.  Book  3,  c.  1,  § 2 ; 17 
Serg.  & Rawle,  165;  5 Mason,  176; 
5 Peters,  529  ; 9 Pick.  274. 

FIRMAN,  a passport  granted  by  the 
Great  Mogul  to  captains  of  foreign 
vessels  to  trade  within  the  territories 
over  which  he  has  jurisdiction;  a 
permit. 

FISC,  civil  law.  The  treasury  of 
a prince.  The  public  treasury.  Hence 
to  confiscate  a thing,  is  to  appropriate  it 
to  the  fisc. 

FISCAL,  what  belongs  to  the  fisc, 
or  public  treasury. 

FISH,  an  animal  which  inhabits  the 
water  exclusively. 

2.— Fishes  in  rivers  and  in  the  sea 
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arc  animals  fierce  natural , and  conse- 
quently no  one  has  any  property  in 
them  until  they  have  been  captured  ; 
and,  like  other  wild  animals,  if  having 
been  taken  they  cscojk*,  and  regain 
their  liberty,  the  captor  loses  his  pro- 
perty in  them.  Vide  Ferce  Nature. 
The  owner  of  a fishery  in  the  lower 
part  of  the  stream  cannot  construct 
any  contrivance  by  which  to  obstruct 
the  passage  of  fish  up  the  stream.  5 
Pick.  R.  199. 

FISHERY,  estates.  A place  where 
fish  may  lie  caught.  This  term  seems 
to  be  exclusively  applied  to  a place  of 
drawing  a seine,  or  net.  1 VVliart.  II. 
131,  2. 

2.  — The  right  of  fishery  is  to  lx? 
considered  as  to  tide  or  navigable 
waters,  and  to  rivers  not  navigable. 
A river  where  the  tide  ebbs  and  flows 
is  considered  an  arm  of  the  sea.  The 
people  have  a common  right  to  fish  in 
all  arms  of  the  sea,  creeks,  coves, 
and  navigable  rivers.  In  rivers  not 
navigable,  that  is  where  there  is  no 
flux  or  reflux  of  the  tide,  the  right  of 
fishing  is  incident  to  the  owner  of  the 
soil  over  which  the  water  passes,  and 
to  the  riparian  proprietors,  when  a 
stream  is  owned  by  two  or  more.  6 
Co  wen’s  R.  369;  5 Mason’s  R.  191; 
4 Pick.  R.  145;  5 Pick.  R.  199.  The 
rule,  that  the  right  of  fishery,  within 
his  territorial  limits,  belongs  exclusively 
to  the  riparian  owner,  extends  alike  to 
great  and  small  streams.  The  owners 
of  farms  adjoining  the  Connecticut 
river,  above  the  flowing  of  the  tide, 
have  the  exclusive  right  of  fishing 
opposite  their  farms,  to  the  middle  of 
the  river  ; although  the  public  have  an 
easement  in  the  river  as  a public  high- 
way, for  passing  and  repassing  with 
every  kind  of  water  crafl.  2 Conn. 
R.  481.  The  right  of  fishery  may 
exist,  not  only  in  the  owner  of  the 
soil  or  the  riparian  proprietor,  but  also 
in  another  who  has  acquired  it  by 
grant  or  otherwise.  Co.  Litt.  122  a, 
n.  7 ; Schul.  Aq.  R.  40,  41  ; Ang.  VV. 
C.  184  ; sed  vide  2 Salk.  637. 

3.  — Fisheries  have  been  divided 
into — 


1.  Several  fisheries.  A several 
fishery  is  one  to  which  the  party 
cluiming  it  has  the  right  of  fishing, 
indc|>cndcntly  of  all  others,  as  that  no 
person  can  have  a co-extcnsivc  right 
with  him  in  the  object  claimed,  but  a 
partial  and  indcjx'iidcnt  right  in  anoth- 
er, or  a limited  liberty,  docs  not  dero- 
gate from  the  right  of  the  owner.  5 
Burr.  2814.  A severul  fishery,  as  its 
name  imports,  is  an  exclusive  property ; 
this  however  is  not  to  be  understood 
as  depriving  the  territorial  owner  of 
his  right  to  a several  fishery,  when  ho 
grants  to  another  person  i>crmission  to 
fish ; for  ho  would  continue  to  be  the 
several  proprietor,  although  he  should 
suffer  a stranger  a co-extcnsive  right 
with  himself.  Woolr.  on  Wat.  96. 

4.  — 2.  Free  fisheries.  A free  fishery 
is  said  to  be  a franchise  in  the  hands 
of  a subject,  existing  by  grant  or  pre- 
scription, distinct  from  an  ownership 
in  the  soil.  It  is  an  exclusive  right 
and  applies  to  a public  navigable  river, 
without  any  right  in  the  soil.  3 Kent, 
Com.  329.  Mr.  Woolrych  says,  that 
sometimes  a free  fishery  is  confounded 
with  a several,  sometimes  it  is  said  to 
be  synonymous  with  common,  and 
again  treated  as  distinct  from  cither. 
Law  of  Waters,  &c.  97. 

5.  — 3.  Common  of  fishery.  A com- 
mon of  fishery  is  not  an  exclusive 
right,  but  one  enjoyed  in  common  w ith 
certain  other  persons.  3 Kent,  Com. 
329.  A distinction  lias  been  made 
between  a common  fishery,  (commune 
piscarium ,)  which  may  mean  for  all 
mankind,  as  in  the  sea,  and  a common 
of  fishery,  (communiam  piscarue ,) 
which  is  a right,  in  common  with 
certain  other  persons,  in  a particular 
stream.  8 Taunt.  R.  183.  Mr. 
Angell  seems  to  think  that  common 
oj  fishery  and  free  fishery , are  con- 
vertible terms.  Law  of  Water  Courses, 
c.  6,  s.  3,  4. 

6.  — These  distinctions  in  relation  to 
several,  free,  and  common  of  fishery, 
are  not  strongly  marked,  and  the 
lines  are  sometimes  scarcely  precepti- 
ble.  **  Instead  of  going  into  the  black 
letter  books,  to  learn  what  was  a fishery, 
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and  a free  fishery,  and  a several  fishery,” 
says  Iluston,  J.,  “ I am  disposed  to  re- 
gard our  own  acts,  even  though  differing 
from  old  feudal  times.”  1 Whart.  U. 
132.  See  14  Mass.  R.  489;  2 Bl. 
Com.  39,  40  ; 7 Pick.  U.  79.  Vide, 
generally,  Ang.  Wat.  Co.  Index,  h.  t ; 
Woolr.  on  Wat.  Index,  h.  t ; Schul. 
Aq.  R.  Index,  h.  t;  2 Hill.  Ah.  eh.  18, 
p.  103 ; Dane’s  Ab.  h.  t ; Bac.  Ab. 
Prerogative,  B 3;  12  John.  R.  425; 
14  John.  R.  255;  14  Wcud.  II.  42; 
10  Mass.  R.  212;  13  Mass.  R.  477; 
20  John.  R.  99  ; 2 John.  R.  170 ; 6 
Cowen,  R.  309;  1 Wend.  R.  237  ; 3 
Greenl.  R.  209;  3 N.  II.  Rep.  321  ; 
1 Pick.  R.  190  ; 2 Conn.  R.  491  ; 1 
Halst.  1 ; 5 Harr.  Johns.  195  ; 4 
Mass.  R.  527  ; and  the  articles  Arm 
of  the  sea  ; Creek  ; Navigable  River  ; 
Title. 

TO  FIX.  To  render  liable. 

2. — This  term  is  applied  to  the  con- 
dition of  special  bail ; when  the  plain- 
tiff has  issued  a ca.  sa.  which  has 
been  returned  by  the  sheriff,  non  cst, 
the  Iwil  are  said  to  be  fixed,  unless  the 
defendant  be  surrendered  within  the 
time  allowed  ex  gratia , by  the  practice 
of  the  court.  5 Binn.  R.  332  ; Coxe, 
R.  110  ; 12  Wheat.  R.  004  ; 4 John. 
R.  407  ; 1 Caines,  R.  588.  The  de- 
fendant’s death  after  the  return  is  no 
excuse  for  not  surrendering  him  during 
the  time  allowed  ex  gratia.  Sec  Act  of 
God ; Death.  In  New  Hampshire,  1 
N.  II.  Rep.  472,  and  Massachusetts,  2 
Mass.  R.  485,  the  bail  are  not  fixed 
until  judgment  against  them,  on  a 
scire  facias , or  unless  the  defendant 
die  after  the  return  of  non  cst  on  the 
execution  against  him.  In  North  Caro- 
lina, the  bail  are  not  fixed  till  judgment 
against  them.  3 Dev.  R.  155.  When 
the  bail  are  absolutely  fixed,  they  are 
responsible. 

FIXTURES,  properly,  are  personal 
chattels  annexed  to  land,  and  which 
may  be  afterwards  severed  and  re- 
moved by  the  party  who  has  annexed 
them,  or  his  personal  representative, 
against  the  will  of  the  owner  of  the 
freehold. 

2. — Questions  frequently  arise  as  to 


whether  fixtures  are  be  considered  real 
estate,  or  a part  of  the  freehold ; or 
whether  they  are  to  be  treated  as  per- 
sonal property.  To  decide  these,  it  is 
proper  to  consider  the  mode  of  annex- 
ation, the  object  and  customary  use  of 
the  thing,  and  the  character  of  the  con- 
tending parties. 

3.  — 1.  The  annexation  may  be  ac- 
tual or  constructive ; 1st,  By  actual 
connexation  or  annexation  is  under- 
stood every  mode  by  which  a chattel 
can  be  joined  or  united  to  the  freehold. 
The  article  must  not  however  be  laid 
upon  the  ground ; it  must  be  fastened, 
fixed  or  set  into  the  land,  or  some  such 
erection  as  is  unquestionably  a part  of 
the  realty.  Bull.  N.  P.  34 ; 3 East, 
R.  39  ; 9 East,  R.  215  ; 1 Taunt.  21 ; 
Pothier,  Traite  des  choses,  § 1.  Locks, 
iron  stoves  set  in  brick-work,  posts, 
and  window  blinds,  afford  examples  of 
actual  annexation.  Sec  5 Ilayw.  109  ; 
20  John.  29  ; 1 Harr.  & John.  289 ; 3 
M‘Cord,  553 ; 9 Conn.  63 ; 1 Miss. 
509,  620 ; 7 Mass.  432  ; 15  Mass. 
159;  3 Stew.  31 4.  2dly,  Some  things 
have  been  held  to  be  parcel  of  the  re- 
alty* which  are  not  in  a real  sense  an- 
nexed, fixed,  or  fastened  to  the  free- 
hold ; for  example,  deeds  or  chattels 
which  relate  to  the  title  of  the  inherit- 
ance, go  to  the  heir.  Shep.  Touch. 
469 ; but  loose  movable  machinery, 
not  attached  nor  affixed,  which  is  used 
in  prosecuting  any  business  to  which 
the  freehold  is  adapted,  is  not  consider- 
ed as  part  of  the  real  estate,  nor  as  an 
appurtenance  to  it.  12  New  H.  Rep. 
205.  See,  however,  2 Watts  & S.  1 1 6, 
390 ; it  is  also  laid  down  that  deer  in  a 
park,  fish  in  a ]x>nd,  and  doves  in  a 
dove-house,  go  to  the  heir  and  not  to  the 
executor,  being,  with  keys  and  heir- 
looms, constructively  annexed  to  the 
inheritance,  Sheph.  Touchs.  90 ; Po- 
thier, Traite  des  choses,  § 1. 

4.  — 2.  The  general  rule  is  that  fix- 
tures once  annexed  to  the  freehold,  be- 
come a part  of  the  realty.  But  to  this 
rule  there  are  exceptions.  These  arc 
1st,  where  there  is  a manifest  intention 
to  use  the  fixtures  in  some  employment 
distinct  from  that  of  the  occupier  of  the 
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real  estate ; 2dly,  where  it  lias  been 
annexed  for  the  purpose  of  carrying  on 
a trade,  3 East,  88 ; 4 Watts,  330  ; 
but  the  distinction  between  fixtures  for 
trade  and  those  for  agriculture  does 
not  in  the  United  States,  seem  to  have 
been  generally  admitted  to  prevail.  8 
Mass.  II.  411;  10  Mass.  R.  449;  4 
Pick.  R.  311  ; and  sec  2 Peters’s  Rep. 
137.  The  fact  that  it  was  put  up  for 
the  purposes  of  trade  indicates  an  in- 
tention thut  the  thing  should  not  be- 
come a part  of  the  freehold.  Sec  1 II. 
Bl.  200.  But  if  there  was  a clear  in- 
tention that  the  thing  should  be  annex- 
ed to  the  realty,  its  being  used  for  the 
purposes  of  trade  would  not  perhaps 
bring  the  case  within  one  of  the  excep- 
tions. 1 II.  Bl.  260. 

5.  — 3.  There  is  a difleronce  as  to 
what  fixtures  may  or  may  not  be  re- 
moved, as  the  parties  claiming  them 
stand  in  one  situation  or  another. 
These  classes  of  persons  will  be  sepa- 
rately considered. 

6.  — 1st.  When  the  question  as  to 
fixtures  arises  between  the  executor 
and  the  heir.  The  rule  as  between 
these  persons  has  retained  much  of  its 
original  strictness,  that  the  fixtures  be- 
long to  the  real  estate,  or  the  heir  ; but 
if  the  ancestor  manifested  an  intention, 
which  is  to  be  inferred  from  circum- 
stances, that  the  things  affixed  should 
be  considered  as  personalty,  they  must 
be  so  considered,  and  will  belong  to  the 
executor.  Sec  Bac.  Abr.  Executors 
and  Administrators;  2 Str.  1141;  1 
P.  Wms.  94 ; Bull.  N.  P.  34. 

7.  — 2dlv.  As  between  vendor  and 
vendee.  The  rule  is  as  strict  between 
these  persons  as  between  the  executor, 
and  the  heir ; nnd  fixtures  erected  by 
the  vendor  for  the  purpose  of  trade  and 
manufactures,  ns  pot-ash  kettles  for 
manufacturing  ashes,  pass  to  the  ven- 
dee of  the  land.  6 Cowcn,  R.  G63  ; 
20  Johns.  R.  29.  Between  mortgagor 
and  mortgagee,  the  rule  seems  to  be  the 
same  as  that  between  vendor  and  ven- 
dee. Amos  &.  F.  on  Fixt.  188;  15 
Mass.  R.  159  ; 1 Atk.  477  ; 16  Verm. 
124;  12  N.  II.  Rep.  205. 

8.  — 3dly,  Between  devisee  and  ex- 


ecutor. On  a devise  of  real  estate, 
things  permanently  annexed  to  the 
realty,  at  the  time  of  the  testator’s 
death,  will  pass  to  the  devisee.  His 
right  to  fixtures  will  be  similar  to  that 
of  the  vendee.  2 Barn.  <St  Crcsw.  80. 

9.  — 4thly,  Between  landlord  and  te- 
nant for  years.  The  ancient  rule  is 
relaxed,  and  the  right  of  removal  of 
fixtures  by  the  tenant  is  said  to  be  most 
extensive.  3 East,  38.  But  his  right 
of  removal  is  held  to  depend  rather 
upon  the  question  whether  the  estate 
will  l>e  left  in  the  same  condition  in 
which  lie  took  it.  4 Pick.  R.  311. 

10.  — fit  lily.  In  cases  between  ten- 
ants for  life  or  their  executors  und  the 
remainder-men  or  reversioners,  the 
right  to  sever  fixtures  seems  to  be  the 
same  ns  that  of  the  tenant  for  years. 
It  has  been  held  that  the  steam  engines 
erected  in  a colliery,  by  a tenant  for 
life,  should  l»elong  to  the  executor  and 
not  go  to  the  remainder-man.  3 Atk. 
R.  13. 

11.  — 6thly,  In  a case  bet  ween  the 
landlord  and  a tenant  at  will,  there 
seems  to  be  no  reason  why  the  same 
privilege  of  removing  fixtures  should 
not  be  allowed.  4 Pick.  R.  511  ; 5 
Pick.  R.  487. 

12.  — The  time  lor  exercising  the 
right  of  removal  of  fixtures  is  a ffiattcr 
of  importance  ; a tenant  for  years  may 
remove  them  at  any  time  before  he 
gives  up  the  possession  of  the  premises, 
although  it  should  be  aller  his  term  has 
expired,  and  he  is  holding  over.  1 
Barn.  & Cits.  79;  2 East,  88.  Ten- 
ants for  life  or  at  will,  having  uncer- 
tain interests  in  the  land,  may,  after 
the  determination  of  their  estates,  not 
occasioned  by  their  own  faults,  have  a 
reasonable  time  within  which  to  re- 
move their  fixtures.  Hence  their  right 
to  bring  an  action  for  them.  3 Atk. 

13.  In  case  of  their  death  the  right 
passes  to  their  representatives. 

See  generally,  Vin.  Abr.  Landlord 
nnd  Tenant,  A ; Bac.  Abr.  Executors, 
&c.  I I 3 ; Com.  Dig.  Biens,  B and  C ; 
2 Chitty’s  Blacks.  281,  n.  23  ; Pothicr, 
Traite  des  choses ; 4 Co.  63,  64  ; Co. 
Litt.  53,  a,  and  note  5,  by  Ilargr. ; 
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Moore,  177  ; Ilob.  234 ; 3 Salk.  368  ; 

1 P.  Wins.  94  ; 1 Atk.  553  ; 2 Vern. 
509;  3 Atk.  13;  1 II.  Bl.  269,  n; 
Ambl.  113;  2 Str.  1141  ; 3 lisp.  11  ; 

2 Hast,  88  ; 3 Bast,  38  ; 9 East,  215  ; 

3 Johns.  11.  408;  7 Muss.  432;  0 
Cowen,  005  ; 2 Kent,  Com.  280  ; Ham. 
Part.  182  ; Jurist,  No.  19,  p.  53  ; Arch. 
L.  vV  T.  359. 

FLAG  OF  THE  UNITED 
STATES.  By  the  net  entitled,  “ An 
net  to  establish  the  flag  of  the  United 
States,”  passed  April  4,  1818,  3 
Story’s  L.  U.  S.,  1007,  it  is  enacted — 

2.  — § 1.  That  from  nnd  after  the 
fourth  day  of  July  next,  the  flag  of  the 
United  States  be  thirteen  horizontal 
stripes,  alternate  red  and  white : that 
the  union  be  twenty  stars,  white  in  a 
blue  field. 

3.  — (j  2.  That,  on  the  admission  of 
every  new  state  into  the  Union,  one 
star  be  added  to  the  union  of  the  flag  ; 
nnd  that  such  addition  shall  take  effect 
on  the  fourth  day  of  July  then  next 
succeeding  such  admission. 

FLAGKANS  CRIMEN.  Among 
the  Romans  signified  that  a crime  was 
then  of  had  just  been  committed ; for 
example,  when  a crime  has  just  been 
committed  and  the  corpus  delictum  is 
publicly  exposed;  or  if  a mob  take 
place*;  or  if  a house  lie  feloniously 
burned,  these  arc  severally  flagrant 
crimen. 

2. — The  term  used  in  France  is  fa. 
grant  dUit.  The  code  of  criminal  in- 
struction gives  the  following  concise 
definition  of  it,  art.  41  : “ Lo  dclit  qui 
se  commct  actuellemcnt  ou  qui  vient  de 
se  commetrc,  cst  un  flagrant  dclit.” 

FLAGRANTE  DELICTO.  Is  the 
act  of  committing  a crime ; when  a 
person  is  arrested  flagrante  delicto,  the 
only  evidence  required  to  convict  him, 
is  to  prove  that  fact. 

FLEET,  punishment,  ling.  lair,  a 
place  of  running  water,  where  the  tide 
or  float  comes  up.  A prison  in  Lon- 
don, so  called  from  a river  or  ditch 
which  was  formerly  there,  on  the  side 
of  which  it  stood. 

FLETA.  The  title  of  an  ancient 
law-book,  supposed  to  have  been  writ- 


ten by  a judge  who  was  confined  in  the 
Fleet  prison.  It  is  written  in  Latin, 
nnd  is  divided  into  six  books. 

FLIGHT,  crirn.  law,  is  the  evading 
the  course  of  justice,  by  a man’s  vol- 
untarily withdrawing  himself.  4 Bl. 
Com.  387.  Vide  Fugitive  from  jus- 
tice. 

FLORIDA.  The  name  of  one  of 
the  new  states  of  the  United  States 
of  America.  It  was  admitted  into 
the  Union  by  virtue  of  the  act  of 
Congress  entitled  an  act  for  the  ad- 
mission of  the  states  of  Iowa  and 
Florida  into  the  Union,  approved  March 
3,  1485. 

2.  — The  constitution  was  adopted  on 
the  eleventh  day  of  January,  eighteen 
hundred  and  thirty-nine.  The  powers 
of  the  government  are  divided  into 
three  distinct  branches,  namely,^  the 
legislative,  the  executive,  and  the  judi- 
cial. 

3.  — § 1.  Of  the  legislative  power.  1. 
The  legislative  power  of  this  state  shall 
be  vested  in  two  distinct  branches,  the 
one  to  be  styled  the  senate,  the  other  tho 
house  of  representatives,  nnd  both  to- 
gether, “ The  General  Assembly  of 
the  State  of  Florida,”  and  the  style  of 
the  laws  shall  be,  “ Be  it  enacted  by 
the  Senate  and  House  of  Representa- 
tives of  the  State  of  Florida  in  General 
Assembly  convened.” 

4.  — 2.  A majority  of  each  house  shall 
constitute  a quorum  to  do  business,  but 
a smaller  number  may  adjourn  from 
day  to  day,  and  may  compel  the  at- 
tendance of  absent  members  in  such 
manner  and  under  such  penalties  as 
each  house  may  prescribe. 

5.  — 3.  Each  house  may  determine  tho 
rules  of  its  own  proceedings,  punish  its 
members  for  disorderly  behaviour, 
and,  with  the  consent  of  two-thirds, 
expel  a member;  but  not  a second 
time  for  the  same  cause. 

6.  — 4.  Each  house, during  the  session, 
may  punish,  by  imprisonment,  any 
person  not  a member,  for  disrespectful 
or  disorderly  behaviour  in  its  presence, 
or  for  obstructing  any  of  its  proceed- 
ings, provided  such  imprisonment  shall 
not  extend  beyond  the  end  of  the  session. 
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7 .  — 5.  Each  house  shall  keep  a journal 
of  its  proceedings,  and  cause  the  same 
to  be  published  immediately  after  its 
adjournment,  and  the  yeas  and  nays  of 
the  members  of  each  house  shall  be 
taken,  and  entered  upon  the  journals, 
upon  the  final  passage  of  every  bill, 
and  may,  by  any  two  members, 'lie  re- 
quired upon  uny  other  question,  and 
any  member  of  either  house  shall  have 
liberty  to  dissent  from,  or  protest 
against,  any  act  or  resolution  which 
he  may  think  injurious  to  the  public, 
or  an  individual,  and  have  the  reasons 
of  his  dissent  entered  on  the  journal. 

8.  — G.  Senators  and  representatives 
shall  in  all  coses,  except  treason,  felo- 
ny or  breach  of  the  peace,  be  privi- 
leged from  arrest  during  the  session  of 
the  general  assembly,  and  in  going  to, 
or  returning  from  the  same,  allowing 
one  day  for  every  twenty  miles  such 
member  may  reside  from  the  place,  at 
which  the  general  assembly  is  con- 
vened ; and  for  any  8|>ecch  or  debate, 
in  cither  house,  they  shall  not  be  ques- 
tioned in  any  other  place. 

9.  — 7.  The  general  assembly  shall 
make  provision,  by  law,  for  filling  va- 
cancies that  may  occur  in  either  house, 
by  the  death,  resignation,  (or  other- 
wise,) of  an  v of  its  members. 

10.  — 8.  The  doors  of  each  house  shall 
be  o|K.*n,  except  on  such  occasions  as, 
in  the  opinion  of  the  house,  the  public 
safety  may  imperiously  require  secrecy. 

11.  — 9.  Neither  house  shall,  without 
the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other 
place  than  that  in  which  they  may  be 
sitting. 

1 2.  — 10.  Bills  may  originate  in  cither 
house  of  the  general  assembly,  and  all 
bills  passed  by  one  house  may  be  dis- 
cussed, amended  or  rejected  by  the 
Other;  but  no  bill  shall  have  the  force 
of  law  until,  on  three  several  days,  it 
be  read  in  each  house,  and  free  discus- 
sion be  allowed  thereon,  unless  in  cases 
of  urgency,  four-fifths  of  the  house  in 
which  the  same  shall  be  depending, 
may  deem  it  expedient  to  dispense  with 
the  rule ; and  every  bill,  having  passed 
both  houses,  shall  be  signed  by  the  ' 
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speaker  and  president  of  their  respec- 
tive houses. 

1 3.  — 1 1 . Each  member  of  the  general 
assembly  shall  receive  from  the  public 
treasury  such  compensation  for  his 
services,  as  may  lx?  fixed  by  law,  but 
no  increase  of  compensation  shall  take 
effect  during  the  term  for  which  the 
representatives  were  elected  when  such 
law  passed. 

14.  — 12.  The  sessions  of  the  general 
assembly  shall  be  annual,  and  com- 
mence on  the  fourth  Monday  in  No- 
vember in  each  year,  or  at  such  other 
time  as  may  be  prescribed  by  law. 

13. — The  senators  will  be  consid- 
ered with  regard,  1,  to  the  qualifica- 
tion of  the  electors ; 2,  the  qualifica- 
tion of  the  members ; 3,  the  number 
of  members ; 4,  the  time  of  their  elec- 
tion ; 5,  the  length  of  service. 

10.  — 1st.  The  senators  shall  be 
elected  by  the  qualified  voters.  Const, 
art.  4,  s.  0. 

17. — 2d.  No  man  shall  be  a sena- 
tor unless  he  Ik;  a white  man,  a citizen 
of  the  United  States,  and  shall  have 
been  an  inhabitant  of  Florida  two 
years  next  preceding  his  election,  and 
the  last  year  thereof  a resident  of  the 
district  or  county  for  which  he  shall  be 
chosen,  and  shall  have  attained  the  age 
of  twenty-five  years.  Const,  art.  4, 
s.  5.  And  to  this  there  are  the  follow- 
ing  exceptions : 

All  banking  officers  of  any  bank  in 
the  state  are  ineligible  until  after  twelve 
months  after  they  shall  go  out  of  such 
office.  Art.  G,  3. 

All  persons  who  shall  fight,  or  send, 
or  accept  a duel,  the  probable  issue  of 
which  muy  be  death,  whether  commit- 
ted in  or  out  of  the  state.  Art.  G,  s.  5. 

All  collectors  or  holders  of  public 
money.  Art.  0,  s.  0. 

All  ministers  of  the  Gospel.  Art. 
0,  s.  10. 

All  persons  who  shall  have  procured 
their  elections  by  bribery. 

All  members  of  Congress,  or  per- 
sons holding  or  exercising  any  office  of 
profit  under  the  United  States,  or  under 
a foreign  power.  Art.  6,  s.  18. 

18. — 3d.  The  number  of  senators 
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may  be  varied  by  the  General  Assem- 
bly, but  it  shall  never  be  less  than 
one-fourth,  nor  more  than  one- half  of 
the  whole  number  of  the  house  of  re- 
presentative. Art.  0,  s.  2. 

19. — 4th.  The  time  ami  place  of 
their  election  is  the  same  as  those  for 
the  house  of  representatives.  Art.  4, 
s.  5. 

20.  — 5th.  They  arc  elected  for  the 
term  of  two  years.  Art.  4,  s.  5. 

21.  — The  house  of  representatives 
will  be  considered  in  the  same  way 
that  has  been  done  in  relation  to  the 
senate. 

22.  — 1 st.  Members  of  the  house  of 
representatives  shall  be  chosen  by  the 
qualified  voters. 

23.  — 2d.  No  person  shall  be  a re- 
presentative unless  he  be  a white  man, 
a citizen  of  the  United  States,  and  shall 
have  been  an  inhabitant  of  the  state 
two  years  next  preceding  his  election, 
and  the  last  year  thereof  a resident  of 
the  county  for  which  he  shall  be  cho- 
sen, and  have  attained  the  age  of 
twenty-one  years.  Art.  4,  s.  4.  And 
the  same  persons  are  disqualified,  who 
are  disqualified  as  senators. 

24.  — 3d.  The  number  of  members 
shall  never  exceed  sixty.  Art.  4,  s. 
18. 

25.  — 4th.  The  time  of  holding  the 
election  is  the  first  Monday  of  October 
annually. 

26.  — 5th.  Members  of  the  house  of 
representatives  are  elected  for  one  year 
from  the  day  of  the  commencement  of 
the  general  election,  and  no  longer. 
Art.  4,  s.  2. 

27.  — § 2.  Of  the  executive.  The 
supreme  executive  power  is  v«*sted  in  a 
chief  magistrate,  who  is  styled  the  go- 
vernor of  Florida.  Art.  3. 

28.  — No  person  shall  be  eligible  to 
the  ofiice  of  governor,  unless  he  shall 
have  attained  the  age  of  thirty  years, 
shall  have  been  a citizen  of  the  United 
States  ten  years,  or  an  inhabitant  of 
Florida  at  the  time  of  the  adoption  of 
the  constitution,  (being  a citizen  of  the 
United  States,)  and  shall  have  resided 
in  Florida  at  least  five  years  preceding 
the  day  of  election. 


29.  — The  governor  shall  be  elected 
for  four  years,  by  the  qualified  elec- 
tors, at  the  time  and  place  where  they 
shall  vote  for  representatives ; and 
shall  remain  in  office  until  a successor 
shall  be  chosen  and  qualified,  and  shall 
not  l)C  eligible  to  re-election  until  the 
expiration  of  four  years  thereafter. 

30.  — His  general  powers  are  as  fol- 
lows : 1,  He  is  commander-in-chief  of 

the  army,  navy,  and  militia  of  the 
state.  2,  1 Ie  shall  take  care  that  the 
laws  be  faithfully  executed.  3,  He 
may  require  information  from  the  offi- 
cers of  the  executive  dejmrtment.  4, 
He  may  convene  the  general  assembly 
by  proclamation  upon  particular  occa- 
sions. 5,  He  shall,  from  time  to  time, 
give  inlbrmation  to  the  general  assem- 
bly. 6,  He  may  grant  pardons,  after 
conviction,  in  all  cases  except  treason 
and  impeachment,  and  in  these  cases, 
with  the  consent  of  the  senate ; and  he 
may  respite  the  sentence  in  these  cases 
until  the  end  of  the  next  session  of  the 
senate.  7,  He  may  approve  or  veto 
bills. 

31.  — In  case  of  vacancy  in  the  office 
of  governor,  the  president  of  the  senate 
shall  act  in  his  place,  and  in  case  of 
his  default,  the  speaker  of  the  house  of 
representatives  shall  fill  the  office  of 
governor.  Art.  3,  s.  21. 

32.  — § 3.  Of  the  judicial  depart- 
ment. 1 . The  judicial  power  of  this 
state,  both  as  to  matters  of  law  and 
equity,  shall  be  vested  in  a supreme 
court,  courts  of  chancery,  circuit 
courts,  and  justices  of  the  peace : Pro- 
vided, the  general  assembly  may  also 
vest  such  criminal  jurisdiction  ns  may 
be  deemed  necessary  in  corj)oration 
courts;  but  such  jurisdiction  shall  not 
extend  to  capital  ofiences.  Art.  5.  s.  1. 

33.  — 2.  Justices  of  the  supreme 
court,  chancellors,  and  judges  of  the 
circuit  courts,  shall  be  elected  by  the 
concurrent  vote  of  a majority  of  both 
houses  of  the  general  assembly.  Art. 
5,  s.  11. 

34.  — 3.  The  judges  of  the  circuit 
courts  shall,  at  the  first  session  of  the 
general  assembly  to  be  holden  under 
the  constitution,  be  elected  for  the  term 
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of  five  years,  and  shall  hold  their  of- 
fice for  that  term,  unless  sooner  re- 
moved, under  the  provisions  in  the 
constitution ; and  at  the  expiration  of 
five  years,  the  justices  of  the  supreme 
courts,  and  the  judges  of  the  circuit 
courts,  shall  be  elected  for  the  term  of 
and  during  their  good  behaviour. 

35. — Of  the  supreme  court.  1. 
The  powers  of  the  supreme  court  arc 
vested  in,  and  its  duties  performed  by, 
the  judges  of  the  several  circuit  courts, 
and  they,  or  a majority  of  them,  shall 
hold  such  session  of  the  supreme  court, 
and  at  such  time  and  place  as  may  be 
directed  by  law.  Art.  5,  s.  3.  Hut 
no  justice  of  the  supreme  court  shall 
sit  as  judge,  or  take  any  part  in  the 
appellate  court,  on  the  trial  or  hearing 
of  any  case  which  shall  have  been  de- 
cided by  him  in  the  court  below.  Art. 
5,  s.  18. 

30. — 2.  The  supreme  court,  except 
in  cases  otherwise  directed  in  this  con- 
stitution, shall  have  appellate  jurisdic- 
tion only.  Provided,  that  the  said 
court  shall  always  have  power  to  issue 
writs  of  injunction,  mandamus,  quo 
warranto , habeas  corpus , and  such 
other  remedial  and  original  writs,  ns 
may  be  necessary  to  give  it  a general 
superintendence  and  control  of  all 
other  courts.  Art.  5,  s.  2. 

37.  — 3.  The  supreme  court  shall 
exercise  appellate  jurisdiction  in  all 
cases  brought  by  appeal  or  writ  of 
error  from  the  several  circuit  courts, 
when  the  matter  in  controversy  ex- 
ceeds in  amount  or  value  fifty  dollars. 

38.  — Of  the  circuit  courts.  1.  The 
state  is  to  be  divided  in  circuits,  and 
the  circuit  courts,  held  within  such  cir- 
cuits, shall  have  original  jurisdiction  in 
all  matters,  civil  and  criminal,  within 
the  state,  not  otherwise  excepted  in  this 
constitution.  Art.  5,  s.  0. 

FLORIN.  The  name  of  a foreign 
coin.  In  all  computations  of  customs, 
the  florin  of  the  southern  states  of 
Germany,  shall  be  estimated  at  forty 
cents ; tiio  florin  of  the  Austrian  em- 
pire, and  of  the  city  of  Augsburg,  at 
forty-eight  and  one-half  cents.  Act  of 
March  22,  1846.  The  florin  of  the 


United  Netherlands  is  computed  at  the 
rate  of  forty  cents.  Act  of  March  2, 
1799,  §61.  Vide  Foreign  Coins. 

FLOTSAM  or  FLQTSAN,  a name 
for  the  goods  which  float  upon  the  sea 
when  a ship  is  sunk,  in  distinction  from 
Jetsam , (q.  v.)  and  Lcgan,  (q.  v.) 
Bract,  lib.  2,  c.  5;  5 Co.  106;  Com. 
Dig.  Wreck  (A.);  Bac.  Ah.  Court  of 
Admiralty,  B. 

FLUMEN,  civ.  law.  The  name  of 
a servitude  which  consists  in  the  right 
of  turning  the  rain-water,  gathered  in 
a spout,  on  another’s  land.  Ersk.  Inst. 
B.  2,  t.  9,  n.  9.  See  StUIicidium. 

F(EDUS.  A league ; a compact. 

F(ENUS  NAUT1CUS.  The  name 
given  to  marine  interest,  (q.  v.) 

2. — The  amount  of  such  interest  is 
not  limited  by  law,  because  the  lender 
runs  the  risk  of  losing  his  principal. 
Ersk.  Inst.  B.  4,  t.  4,  n.  76.  See  Ma- 
rine Interest. 

FCETICIDE,  mcd.  jur.  Recently, 
this  term  has  been  applied  to  designate 
the  act  by  which  criminal  abortion  is 
produced.  1 Beck’s  Mcd.  Jur.  288; 
Guy,  Med.  Jur.  133.  Sec  Infanticide; 
Prolicide. 

FCETURA,  civil  law , is  the  produce 
of  animals,  and  the  fruit  of  other  pro- 
perty, which  are  acquired  to  the  owner 
of  such  animals  ami  property,  by  vir- 
tue of  his  right.  13owy.  Mod.  C.  L.  c. 
14,  p.  81. 

FCETUS,  med.  jur .,  is  the  unborn 
child.  The  name  of  embryo  is  some- 
times given  to  it ; but,  although  the 
terms  are  occasionally  used  indiscrimi- 
nately, the  latter  is  more  frequently 
employed  to  designate  the  state  of  an 
unborn  child  during  the  first  three 
months  after  conception,  and  by  some 
until  quickening.  ‘ A foetus  is  some- 
times described  by  the  homely  phrase 
of  infant  in  ventre  sa  mere. 

2. — It  is  sometimes  of  great  impor- 
tance, particularly  in  criminal  law,  to 
ascertain  the  age  of  the  foitus,  or  how 
far  it  has  progressed  towards  maturity. 
There  are  certain  signs  which  furnish 
evidence  on  this  subject,  the  .size  aud 
weight  and  the  formation  of  certain 
, parts,  as  the  cartilages,  the  bones,  &c., 
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are  the  principal.  These  are  not 
always  the  same,  much  of  course  must 
depend  upon  the  constitution  and  health 
of  the  mother,  and  other  circumstances 
which  have  an  influence  on  the  fcBtus. 
The  average  length  and  weight  of  the 
foetus  at  different  periods  of  gestation, 
ns  deduced  by  Doctor  Beck  from  vari- 
ous observers,  and  as  found  by  May- 
grier,  is  here  given. 
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3.  — The  discordance  apparent  be- 
tween them  proves  that  the  observations 
which  have  been  made,  arc  only  an 
approximation  to  truth. 

4.  — It  is  proper  to  remark  that  the 
Paris  pound  pawls  clc  marc , which  was 
the  weight  used  by  Maygrier,  differs 
from  avoirdupois  weight  used  by  Dr. 


j Beck.  The  pound  poids  tic  marc,  of 
sixteen  ounces,  contains  9210  Paris 
grains,  whilst  the  avoirdupois  contains 
only  8532.5  Paris  grains.  The  Paris 
inch  is  1.005977  English  inch. 

Vide,  generally,  1 Beck's  Med.  Jur. 
239;  2 Dunglison’s  Human  Physi- 
ology, 391;  Ryan's  Med,  Jur.  137  ; 1 
Chit.  Med.  Jur.  403 ; 1 Briand,  Med. 
Leg.  prem.  partio,  c.  4,  art.  2;  and 
the  articles  Birth;  Dead  Born;  l fe- 
ticide; In  venire  satnere;  Infanticide} 
Life;  and  Quick  with  child. 

FOLCMOTE.  The  name  of  a court 
among  the  Saxons.  It  was  literally 
an  assembly  of  the  people  or  inhabi- 
tants of  the  tithing  or  town  ; its  juris- 
diction extended  over  disputes  between 
neighbours,  as  to  matters  of  trespass 
in  meadows,  corn,  and  the  like. 

l'OLD-COURSE,  Eng.  law.  By 
this  phrase  is  understood  land  used  as 
a sheep-walk ; it  also  signifies  land  to 
which  the  sole  right  of  folding  the 
cattle  of  others  is  appurtenant ; some- 
times it  means  merely  such  right  of 
of  folding.  It  is  also  used  to  denote 
the  right  of  folding  on  another’s  land, 
which  is  called  common  foldagc.  Co. 
Litt.  6 a,  note  (1);  W.  Jo.  375;  Cro. 
Car.  432 ; 2 Vent.  139. 

FOLK-LAND,  Eng.  law,  was  land 
held  at  the  pleasure  of  the  lord,  and 
resumed  at  his  discretion.  It  was  held 
in  villenage.  2 Bl.  Com.  99. 

FOOT,  a measure  of  length,  con- 
taining one-third  of  a yard,  or  twelve 
inches.  Figuratively,  it  signifies  the 
conclusion,  the  end ; as,  the  foot  of 
the  fine,  the  foot  of  the  account. 

Foot  of  the  fine,  estates , convey- 
ancing, is  the  fifth  part  of  the  conclu- 
sion of  a fine.  It  includes  the  whole 
matter,  reciting  the  names  of  the  par- 
ties, day,  year,  and  place,  and  before 
whom  it  was  acknowledged  or  levied. 
2 Bl.  Com.  351. 

FOR  THAT,  plcatling.  It  is  a 
maxim  in  law,  regulating  alike  every 
I form  of  action,  that  the  plaintiff  shall 
state  his  complaint  in  positive  and 
direct  terms,  and  not  by  way  of  recital. 
“ For  that,”  is  a positive  allegation ; 

I “ For  that  whereas,”  in  Latin  “ quod 
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cum,”  (q.  v.)  is  a recital,  llumm.  N. 

P.  9: 

FORBEARANCE,  contracts , is  the 
act  by  which  a creditor  waits  for  the 
payment  of  the  debt  due  him  by  the 
debtor,  after  it  has  become  due. 

2.  — When  the  creditor  agrees  to  for- 
bear with  his  debtor,  this  is  a sufficient 
consideration  to  support  an  assumpsit 
made  by  the  debtor.  4 John.  R.  237  ; 
2 Nott  & McCord,  133;  2 Binn.  R. 
510;  Com.  Dig.  Action  upon  the  case 
upon  assumpsit,  B 1 ; Dane’s  Ab.  In- 
dex, h.  t. ; 1 Leigh’s  N.  P.  31;  1 
Penna.  R.  385 ; 4 Wash.  C.  C.  R. 
148;  5 Rawle’s  R.  60. 

3.  — The  forbearance  must  lie  of  some 
right  which  can  be  enforced  with  effect 
against  the  party  forborno;  if  it  cannot 
be  so  enforced  by  the  party  forbearing, 
he  has  sustained  no  detriment,  and  the 
party  forborno  has  derived  no  benefit. 
4 East,  455  ; 5 B.  & Aid.  123.  See 
1 B.  & A.  605;  Burge  on  Sur.  12, 
13.  Vide  Giving  time . 

FORCE,  is  a power  put  in  motion 
for  some  object.  It  is,  1,  actual;  or 
2,  implied. 

2.  — § 1.  If  a person  with  force 
break  a door  or  gate  for  an  illegal 
purpose,  it  is  lawful  to  oppose  force  to 
force ; and  if  one  enter  the  close  of 
another,  vi  el  armis,  he  may  be  ex- 
pelled immediately,  without  a previous 
request ; for  there  is  no  time  to  make 
a request.  2 Salk.  041 ; 6 T.  R.  78, 
357.  And  sec  tit.  Battery,  § 2.  When 
it  is  necessary  to  rely  upon  actual 
force  in  pleading,  as  in  the  case  of  a 
forcible  entry,  the  words  “ manu  forth ,” 
or  “ with  a strong  hand,”  should  lie 
adopted.  8 T.  R.  357,  356;  but  in 
other  cases,  the  words  “vi  ct  armis ,” 
or  “ with  force  and  arms,”  is  sufficient. 
Id. 

3.  — § 2.  The  entry  into  the  ground 
of  another,  without  his  consent,  is 
breaking  his  close,  for  force  is  implied 
in  every  trespass  quarc  clausum  fregit, 
1 Salk.  641  ; Co.  Litt.  257,  b.  161,  b. 
162,  a ; 1 Saund.  81, 140,  n.  4 ; 8 T. 
It.  78,  358;  Bac.  Abr.  Trespass;  this 
Diet.  tit.  Close.  In  the  case  of  false 
imprisonment,  force  is  implied,  1 N. 


It.  255;  and  the  same  rule  prevails 
where  a wife,  a daughter,  or  servant 
have  been  enticed  away  or  debauched, 
though  in  fact  they  consented,  the  law 
considering  them  incapable  of  consent- 
ing. See  3 Wils.  18;  Fitz.  N.  B.  89, 
O;  5 T.  R.  361  ; 6 East,  367  ; 2 N. 
It.  365.  454. 

4. — In  general,  a mere  nonfeasance 
cannot  be  considered  as  forcible  ; for 
where  there  has  been  no  act,  there 
cannot  be  force,  as  in  the  case  of  the 
mere  detention  of  goods  without  an  un- 
lawful taking.  2 Saund.  47,  k.  I.  In 
general,  by  force  is  understood  unlaw- 
ful violence.  Co.  Litt.  161,  b.  Vide 
Arms. 

FORCED  HEIRS,  in  Louisiana, 
are  those  persons  whom  the  testator  or 
donor,  cannot  deprive  of  the  portion  of 
his  estate  reserved  for  them  by  law 
except  in  cases  where  he  has  a just 
cause  to  disinherit  them.  Civ.  Code 
ofLo.  art.  1482;  as  to  the  portion  of 
the  estate  they  are  entitled  to,  sec  the 
article  Legitime.  As  to  the  causes  for 
which  forced  heirs  may  be  deprived  of 
this  right,  sec  Disinherison. 

FORCIBLE  ENTRY  OR  DE- 
TA1NER,  aim.  lair,  is  committed  by 
unlawfully  and  violently  taking  or 
keeping  possession  of  lands  and  tene- 
ments with  menaces,  force  and  arms, 
aud  without  the  authority  of  law.  Com. 
Dig.  h.  t. 

2.  — The  proceedings  in  case  of  for- 
cible entry  or  detainer,  are  regulated 
by  statute  in  the  several  states,  (q.  v.) 
The  offence  is  generally  punished  by 
indictment.  4 Bl.  Com.  148;  1 Russ, 
on  Cr.  283.  A forcible  entry  and  a 
forcible  detainer,  are  distinct  offences, 
1 Serg.  & Rawle,  124  ; 8 Cowen,  226. 

3.  — In  the  civil  and  French  law  a 
similar  remedy  is  given  for  this  offence. 
The  party  injured  lias  two  actions  a 
criminal  or  a civil.  The  action  is  called 
actio  inter  dictum  mule  vi.  In  French 
taction  rtintegrande.  Poth.  Proc. 
Civ.  Partie  2,  c.  3,  art.  3.  Vide  gene- 
rally, 3 Pick.  31  ; 3 Halst.  R.  48;  2 
Tyler’s  R.  64;  2 Root’s  R.  411;  lb. 
472;  4 Johns.  R.  150;  8 Johns.  R. 
44 ; 10  Johns.  R.  304  ; 1 Caines’s  R. 
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125;  2 Gaines’s  R.  98;  9 Johns.  R. 
147  ; 2 Johns.  Gas.  400  ; (5  Johns.  R. 
304 ; 2 Johns.  R.  27  ; 3 Gaines’s  R. 
104  ; 1 1 John.  R.  504  ; 12  John.  R. 
31  ; 13  Johns.  R.  158;  lb.  340;  10 
Johns.  R.  141  ; 8 Cowon,  220;  1 
Coxe’a  R.  258;  lb.  200;  1 South.  R. 
125;  1 i la  1st.  R.  396;  3 lb.  48;  4 
lb.  37  ; 0 lb.  84;  1 Yeotes,501  ; Ad- 
dis. R.  14,  17,  43,  310,  355;  3 Serg. 
& Rawlc,  418;  3 Y cates,  49;  4 Dali. 
212;  4 Yeates,  326;  3 Ihirr.  & Me- 
llon. 428;  2 Ray,  R.  355;  2 Nott  & 
McCord,  121 ; 1 Const.  R.  325;  Cam. 
&,  Norw.  337,  340  ; Com.  Dig.  h.  t. ; 
Vin.  Ab.  h.  t. ; Rac.  Ab.  h.  t. ; 2 Chit. 
Pr.  231  to  241. 

4. — The  civil  law'  punished  even  the 
owner  of  an  estate,  in  proportion  to  the 
violence  used,  when  he  forcibly  took 
possession  of  it,  a fortiori , a stranger. 
Domut,  Supp.  nu  Dr.  Pub.  1.  3,  t.  4, 
s.  3. 

FORECLOSURE,  practice,  is  a pro- 
ceeding in  chancery,  by  which  the 
mortgagor’s  right  of  redemption  of  the 
mortgaged  premises  is  barred  or  fore- 
closed forever. 

2.  — 'Phis  takes  place  when  the  mort- 
gagor has  forfeited  his  estate  by  non- 
payment of  the  money  due  on  the  mort- 
gage ut  the  time  appointed,  but  still 
returns  the  equity  of  redemption  ; in 
such  case  the  mortgagee  may  file  a 
bill  calling  on  the  mortgagor,  in  a court 
of  equity,  to  redeem  his  estate  pre- 
sently, or  in  default  thereof,  to  be  for- 
ever closed  or  barred  from  any  right 
of  redemption. 

3.  — In  some  eases,  however,  the 
mortgagee  obtains  a decree  for  a sale 
of  the  land,  under  the  direction  of  an 
officer  of  the  court,  in  which  case  the 
proceeds  are  applied  to  the  discharge 
of  encumbrances,  awarding  to  their 
privity.  This  practice  has  been  adopt- 
ed in  Indiana,  Kentucky,  Maryland, 
South  Carolina,  Tennessee  and  Vir- 
ginia. 4 Kent.  Com.  1180.  When  it 
is  the  practice  to  foreclose  without  a 
sale,  its  severity  is  mitigated  by  en- 
larging the  time  of  redemption  from  six 
mouths  to  six  months,  or  for  shorter 
periods,  according  to  the  equity  arising 


from  the  circumstances,  lb.  Vide  2 
John.  Ch.  R.  lot) ; 5 Pick.  R.  418 ; l 
Sumn.  R.  401  ; 7 Conn.  R.  152  ; 5 N. 
II.  Rep.  30;  1 Hayw.  R.  482;  5 Han. 
R.  554  ; 5 Yerg.  240 ; 2 Pick.  R.  540 ; 
4 Pick.  R.  0 ; 2 Gallis.  154;  9 Cow- 
cn’s  R.  340 ; 4 Green  I . R.  495. 

FOREHAND  RENT,  Eng.  law . 
A species  of  rent  which  is  a premium 
given  by  the  tenant  at  the  time  of  tak- 
ing the  lease,  as  on  the  renewal  of 
leases  by  ecclesiastical  corporations, 
which  is  considered  in  the  nature  of  an 
improved  rent.  1 T.  R.  480;  3 T. 
R.  401  ; 3 Atk.  473 ; Crabb  on  R.  P. 
§ 155. 

FOREIGN.  That  which  belongs  to 
another  country ; that  which  is  strange. 

2.  — Every  nation  is  foreign  to  all 
the  rest,  and  the  several  states  of  the 
American  union  are  foreign  to  each 
other,  w ith  respect  to  their  municipal 
laws.  2 Wash.  R.  282  ; 4 Conn.  517  ; 
(J  Conn.  480;  2 Wend.  411  ; 1 Dali. 
458,  403;  0 Binn.  321 ; 12  S.  & R. 
203;  2 Hill  R.  319;  1 D.  Chipm. 
303  ; 7 Monroe,  585  ; 5 Leigh,  47 1 ; 
3 Pick.  293. 

3.  — But  the  reciprocal  relations 
between  the  national  government  and 
the  several  states  composing  the  Uni- 
ted States  are  not  considered  ns  foreign, 
but  domestic.  9 Pet.  007  ; 5 Pet.  398 ; 
0 Pet.  317 ; 4 Crunch,  384  ; 4 Gill 
& John.  1,  03.  Vide  Attachment , for 
foreign  attachment ; Bill  of  exchange , 
for  foreign  bills  of  exchange  ; Foreign 
Coins  ; Foreign  Jwlgmcjit  ; Foreign 
Laws ; Foreigners. 

Fork  ion  attachment.  The  name 
of  a w rit.  By  virtue  of  a foreign  at- 
tachment, the  property  of  an  absent 
debtor  is  seised  for  the  purpose  of  com- 
pelling an  appearance,  and  in  default 
of  that,  to  pay  the  claim  of  the  plain- 
tiff. Vide  Attachment. 

Foreign  coins,  com.  law.  The 
money  of  foreign  nations. 

2.  — Congress  have,  from  time  to 
time,  regulated  the  rates  at  which  cer- 
tain foreign  coins  should  pass.  The 
acts  now  in  force  arc  the  following. 

3.  — The  act  of  June,  25,  1834,  4 
Sharsw.  cont.  of  Story’s  L.  U.  S.  2373, 
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enacts,  sect.  1.  That  from  and  after 
the  passage  of  this  act,  the  following 
silver  coins  shall  be  of  the  legal  value, 
and  shall  pass  current  as  money  with- 
in the  United  States,  by  tale,  for  the 
payment  of  nil  debts  and  demands,  at 
the  rate  of  one  hundred  cents  the  dol- 
lar, that  is  to  say,  the  dollars  of  Mexi- 
co, Peru,  Chili,  and  Central  America, 
of  not  less  weight  than  four  hundred 
and  fifteen  grains  each,  and  those 
re-stamped  in  Brazil  of  the  like  weight, 
of  not  less  fineness  than  ten  ounces, 
fifteen  pennyweights  of  pure  silver,  in 
the  troy  pound  of  twelve  ounces  of 
standard  silver ; and  five  franc  pieces 
of  France,  when  of  not  less  fineness 
than  ten  ounces  and  sixteen  penny- 
weights in  twelve  ounces  troy  weight 
of  standard  silver,  and  weighing  not 
less  than  three  hundred  and  eighty-four 
grains  each,  at  the  rate  of  ninety-three 
cents  each. 

4. — The  act  of  June  28,  1834,  4 
Sharsw.  Cont.  of  Story’s  L.  U.  S.  2377, 
enacts,  sect.  1.  That  from  and  after 
the  thirty-first  day  of  July  next,  the 
following  gold  coins  shall  pass  current 
as  money  within  the  United  States,  and 
bo  receivable  in  all  payments,  by 
weight,  for  the  payment  of  all  debts 
and  demands,  at  the  rates  following, 
that  is  to  say : the  gold  coins  of  Great 
Britain  and  Portugal  and  Brazil,  of  not 
less  than  twenty-two  carats  fine,  at  the 
rate  of  ninety-four  cents  and  eight- 
tenths  of  a cent  per  penny-weight ; the 
gold  coins  of  France  nine-tenths  fine, 
at  the  rate  of  ninety-three  cents  and 
one-tenth  of  a cent  per  penny-weight ; 
and  the  gold  coins  of  Spain,  Mexico, 
and  Colombia,  of  the  fineness  of  twenty 
carats  three  grains  and  seven-sixteenths 
of  a grato,  at  the  rates  of  eighty-nine 
cents  and  nine-tenths  of  a cent  per 
penny-weight. 

6. — By  the  act  of  March  3,  1823,  3 
Story’s  L.  U.  S.  1023,  it  is  enacted, 
sect.  1.  That  from  and  after  the  pas- 
sage of  this  act,  the  following  gold 
coins  shall  be  received  in  all  payments 
on  account  of  public  lands,  at  the  seve- 
ral and  respective  rates  following,  and 
not  otherwise,  viz. : the  gold  coins  of  j 


| Great  Britain  and  Portugal,  and  of 
their  present  standard,  at  the  rate  of 
one  hundred  cents  (or  every  twenty- 
seven  grains,  or  eighty-eight  cents  and 
eight-ninths  per  penny-weight ; the 
gold  coins  of  France  of  their  present 
standard,  at  the  rato  of  one  hundred 
cents  for  every  twenty-seven  and  a 
half  grains,  or  eighty-seven  and  a 
quarter  cents  per  penny-weight ; and 
the  gold  coins  of  Spain  of  their  present 
standard,  at  the  rate  of  one  hundred 
cents  for  every  tw  enty-eight  and  a half 
grains  or  eighty-four  cents  per  penny- 
weight. 

0. — The  act  of  March,  2,  1709,  1 
Story’s  L.  U.  S.  573,  to  regulate  the 
collection  of  duties  on  imports  and 
tonnage,  sect.  01,  (p.  026,)  enacts, 
That  the  ad  valorum  rates  of  duty 
upon  goods,  wares,  and  merchandise, 
at  the  place  of  importation,  shall  be 
estimated  by  adding  twenty  per  cent, 
to  the  actual  costs  thereof,  if  imported 
from  the  Cape  of  Good  lJoj>e,  or  from 
any  place  beyond  the  same;  and  ten 
per  cent,  on  the  actual  cost  thereof,  if 
imported  from  any  other  place  or 
country,  including  all  charges ; com- 
missions, outside  packages,  and  insur- 
ance, only  excepted.  That  all  foreign 
coins  and  currencies  shall  be  estimated 
at  the  following  rates ; cuch  pound 
sterling  of  Great  Britain,  at  four  dol- 
lars and  forty-four  cents  ; each  livre 
tournois  of  France,  at  eighteen  and  a 
half  cents;  each  florin,  or  guilder  of 
the  United  Netherlands,  at  forty  cents ; 
each  mark  banco  of  Hamburg,  at 
thirty-three  and  onc-t bird  cents ; each 
rix  dollar  of  Denmark,  at  one  hundred 
cents : each  rial  of  plate,  and  each 
rial  of  vcllon,  of  Spain,  the  former  at 
ten  cents,  the  latter  at  five  cents,  each  ; 
each  milrcc  of  Portugal,  at  one  dollar 
and  twenty-four  cents ; each  pound 
sterling  of  Ireland,  at  four  dollars  and 
ten  cents  ; each  tale  of  China,  at  one 
dollar  and  forty-eight  cents ; each 
pagoda  of  India,  at  one  dollar  and 
ninety-four  cents ; each  rupee  of 
Bengal,  at  fifty-five  cents  and  one 
half;  and  all  other  denominations  of 
i money,  in  value  as  nearly  as  may  be 
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to  the  said  rates,  or  the  intrinsic  value  ! 
thereof,  compared  with  money  of  the 
United  States  : Provided,  That  it  shall 
Ik;  lawful  for  the  president  of  the 
United  States  to  cause  to  be  established 
fit  and  proper  regulations  for  estima- 
ting the  duties  on  goods,  wares,  and 
merchandise,  imported  into  the  United 
States,  in  respect  to  which  the  original 
cost  shall  be  exhibited  in  a depreciated 
currency,  issued  and  circulated  under 
authority  of  any  foreign  government. 

7.  — By  the  act  of  July,  14,  1832,  s. 
10,  (4  Shars w.  Cont.  of  Story's  L.  U. 
S.  2320,)  the  law  is  changed  as  to  the 
value  of  the  pound  sterling,  in  calcula- 
ting the  rates  of  duties.  It  is  thereby 
enacted,  that  from  and  after  the  said 
third  day  of  March,  one  thousand  eight 
hundred  and  thirty-three,  in  calcula- 
ting the  rate  of  duties,  the  |>ound  ster- 
ling shall  lx?  considered  and  taken  as  of 
the  vulueof  four  dollars  and  eighty  cents. 

8.  — The  uct  of  March  3,  1843,  pro- 
vides, That  in  all  computations  of  the 
value  of  foreign  moneys  of  account  at 
the  custom  houses,  of  the  United  States, 
the  thaler  of  Prussia  shall  be  deemed 
and  taken  to  be  of  the  value  of  sixtv- 
eight  and  one-half  cents  ; the  mil-reis 
of  Portugal  shall  be  deemed  and  taken 
to  be  of  the  value  of  one  hundred  and 
twelve  cents  ; the  rix  dollar  of  Bremen 
shall  be  deemed  and  taken  to  be  of 
the  value  of  seventy-eight  and  three 
quarter  cents  ; the  thaler  of  Bremen, 
of  seventy-two  grotes,  shall  be  deemed 
and  taken  to  be  of  the  value  of  seventy- 
one  cents;  that  the  mil-reis  of  Madeira 
shall  be  deemed  and  taken  to  be  of  the 
value  of  one  hundred  cents ; the  mil- 
reis  of  the  Azores  shall  be  deemed 
and  taken  to  be  of  the  value  of  eighty- 
three  and  one  third  cents ; the  marc- 
banco  of  Hamburg  shall  be  deemed 
and  taken  to  be  of  the  value  of  thirty- 
five  cents  ; the  rouble  of  Russia  shall 
be  deemed  and  taken  to  be  of  the 
value  of  seventy-five  cents ; the  rupee 
of  British  India  shall  lx?  deemed  and 
taken  to  be  of  the  value  of  forty-four 
and  one  half  cents;  and  all  former 
laws  inconsistent  herewith  arc  hereby 
repealed. 


0. — And  the  act  of  May  22,  1846, 
further  directs,  That  in  all  computa- 
tions at  the  custom-house,  the  foreign 
coins  and  money  of  account  herein 
specified  shall  be  estimated  as  follows, 
to  wit : The  specie  dollur  of  Sweden  and 
Norway,  at  one  hundred  and  six  cents. 
The  specie  dollar  of  Denmark,  at  one 
hundred  and  five  cents.  The  thaler 
of  Prussia  and  of  the  Northern  States 
of  Germany,  at  sixty-nine  cents.  The 
florin  of  the  Southern  States  of  Germa- 
ny, at  forty  cents.  The  florin  of  the 
Austrian  Empire,  and  of  the  city  of 
Augsburg,  at  forty -eight  and  one  half 
cents.  The  lira  of  the  Lombardo- 
Venetian  Kingdom,  and  the  lira  of 
the  Tuscany,  at  sixteen  cents.  The 
franc  of  France,  and  of  Belgium,  and 
the  lira  of  Sardinia,  at  eighteen  cents 
six  mills.  The  ducat  of  Naples,  at 
eighteen  cents.  The  ounce  of  Sicily, 
at  two  dollars  and  forty  cents.  The 
pound  of  the  British  provinces  of  Nova 
Scotia,  New  Brunswick,  Newfound- 
land, and  Canada,  at  four  dollars. — 
And  all  laws  inconsistent  with  this  act 
arc  hereby  repealed. 

Fobeign  judgment,  evidence,  reme- 
dies. A judgment  rendered  in  a foreign 
state. 

2.  — In  Ixniisinna  it  has  been  decided 
that  a judgment  rendered  by  a Spanish 
tribunal,  under  the  former  government 
of  the  country,  is  not  a foreign  judg- 
ment. 4 M.  R.  301  ; Id.  310. 

3.  — The  subject  will  be  considered 
with  regard,  1st,  to  the  manner  of 
proving  such  judgment ; and,  2dly,  its 
efficacy. 

4.  — 1.  Foreign  judgments  arc  authc- 
ticatcd  in  various  ways;  1,  by  an 
exemplification,  certified  under  the 
great  seal  of  the  state  or  country  where 
it  was  rendered ; 2,  by  a copy  proved 
to  be  a true  copy ; 3,  by  the  certificate 
of  an  officer  authorised  by  law,  which 
certificate  must  itself,  be  properly 
authenticated.  2 Crunch,  238 ; 2 
Caincs’s  R..  155 ; 5 Crunch,  335;  7 
Johns.  R.  514;  8 Mass.  R.  273;  2 
Munf.  R.  43  ; 4 Camp.  R.  28  ; 2 Russ, 
on  Cr.  723.  There  is  a difference 
between  the  judgments  of  courts  of 
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common  law  jurisdiction  and  courts  of 
admiralty,  as  to  the  mode  of  proof  of 
judgments  rendered  by  them.  Courts 
of  admiralty  arc  under  the  law  of 
nations  ; certificates  of  such  judgments 
with  their  seals  affixed,  will  therefore 
be  admitted  in  evidence  without  further 
proof.  5 Crunch,  335 ; 3 Conn.  R.  171. 

— 2.  A judgment  rendered  in  a 
foreign  country  by  a court  fie  jure , or 
even  a court  dc  focto>  4 Binn.  371,  in 
a matter  within  its  jurisdiction,  when 
the  parties  litigant  had  been  notified 
and  had  had  un  opjiortunity  of  being 
heard,  either  establishing  a demand 
against  the  defendant  or  discharging 
him  from  it,  is  of  binding  force.  1 
Dali.  R.  191  ; 9 Serg.  & Rawle,  300; 
10  Serg.  & Rawle,  340 ; 1 Pet.  C.  C. 
R.  155;  1 Spears,  Eq.  Eq.  Cas.  339; 
7 Branch,  481.  As  to  the  pica  of. the 
act  of  limitation  to  a suit  on  a foreign 
judgment,  see  Bac.  Ab.  h.  t ; 2 Vern. 
540;  5 John.  R.  132;  13  Serg.  & 
Rawle,  395 ; 1 Speers,  Eq.  Cns.  21 9, 229. 

0. — For  the  manner  of  proving  a 
judgment  obtained  in  a sister  state;  J 
see  the  article  Authentication.  For  J 
the  French  law  in  relation  to  the  force 
of  foreign  judgments,  see  Dalloz,  Diet, 
mot  Etranger,  art.  0. 

Foreign  laws,  ev Hence , the  laws 
of  a foreign  country.  They  will  be 
considered  with  regard  to,  1,  the  man- 
ner in  which  they  are  to  be  proved  ; 2, 
their  efTect  when  proved. 

2. — 1.  The  courts  do  not  judicallv 
take  notice  of  foreign  laws,  and  they 
must  therefore  be  proved  as  facts. 
Cowp.  144  ; 3 Esp.  C.  1G3  : 3 Campb. 
R.  100  ; 2 Dow  & Clark’s  R.  171  ; 1 
Crunch,  38  ; 2 Crunch,  187,  230,  237  ; 

6 Crunch,  274;  2 Harr.  & John.  R. 
193;  3 Gill  & John.  R.  234 ; 4 Conn. 
R.  517;  4 Cowen,  R.  515,  510,  note; 
Pet.  C.  C.  R.  229 ; 8 Mass.  R.  99  ; 1 
Paige’s  R.  220;  10  Watts,  R.  159. 
The  manner  of  proof  varies  according 
to  circumstances  ; as  a general  rule 
the  best  testimony  or  proof  is  required, 
for  no  proof  will  be  received  which 
pre-supposes  better  testimony  attain- 
able by  the  party  who  offers  it.  When 
the  best  testimony  cannot  be  obtained, 
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| secondary  evidence  will  be  received. 
{ 2 Crunch,  237. 

3. — Authenticated  copies  of  written 
laws  and  other  public  documents  must 
be  produced  when  they  can  bo  pro- 
cured ; but  should  they  be  refused  by 
the  competent  authorities,  then  inferior 
proof  may  be  admissible,  lb. 

4.  — When  our  own  government  has 
promulgated  a foreign  law  or  ordinance 
of  a public  nature  as  authentic,  that  is 
held  sufficient  evidence  of  its  existence. 
1 Crunch,  38 ; 1 Dali.  402 ; 0 Binn. 
321  ; 12  Serg.  & Rawle,  203. 

5.  — When  foreign  laws  cannot  Impro- 
ved by  some  mode  which  the  law  respects 
as  being  of  equal  authority  to  an  oath, 
they  must  be  verified  by  the  sanction 
of  an  oath, 

0. — The  usual  modes  of  authenti- 
cating them  are  by  an  exemplification 
under  the  great  seal  of  a state  ; or  by 
a copy  proved  by  oath  to  be  a true 
copy ; or  by  a certificate  of  an  officer 
authorised  by  law,  which  must,  itself, 
be  duly  authenticated.  2 Crunch, 
238  ; 2 Wend.  411  ; 0 Wend.  475;  5 
Serg.  & Rawle,  523;  15  Serg.  & 
Rawle,  84  ; 2 Wash.  C.  C.  R.  175. 

7.  — Foreign  unwritten  laws,  customs 
and  usages,  may  be  proved,  and  are 
ordinarily  proved  by  parol  evidence; 
and  when  such  evidence  is  objected  to 
on  the  ground  thut  the  law  in  question 
is  a written  law,  the  party  objecting 
must  show  that  fact.  15  Serg.  & 
R.  87  ; 2 L.  R.  154.  Proof  of  such 
unwritten  law  is  usually  made  by  the 
testimony  of  witnesses  learned  in  the 
law,  and  competent  to  state  it  correctly 
under  oath.  2 Cranch,  237  ; 1 Pet.  C. 
C.  R.  225;  2 Wash.  C.  C.  R.  175; 
15  Serg.  & R.  84;  4 John.  Ch.  R. 
520;  Cowp.  174;  2 Hagg.  R.  App. 
15  to  144. 

8.  — In  England  certificates  of  per- 
sons in  high  authority  have  been 
allowed  as  evidence  in  such  cases.  3 
Hagg.  Eccl.  R.  707,709. 

9 — The  public  seal  of  a foreign 
sovereign  or  state  affixed  to  a writing 
purporting  to  be  a written  edict,  or 
law,  or  judgment,  is,  of  itself,  the 
highest  evidence,  and  no  further  proof 
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is  required  of  such  public  seal.  2 
Crunch,  268;  2 Conn.  R.  85;  1 Wash. 
C.  C.  R.  303;  4 Dull.  413,  41G;  0 
Wend.  475  ; 9 Mod.  06. 

10.  — But  tile  seal  of  a foreign  court 
is  not  in  general  evidence  without 
further  proof,  and  it  must  therefore  be 
established  by  comj>ctent  testimony.  3 
John.  R.  310  ; 2 Harr.  & John.  103; 

4 Cowcn,  526,  n. ; 3 Hast,  221. 

11.  — As  courts  of  admiralty  are 
courts  under  the  laws  of  nations,  their 
seals  will  1x5  admitted  as  evidence  with- 
out further  proofs.  5 Crunch,  335 ; 3 
Conn.  171.  This  is  an  exception  to 
the  general  rule. 

12.  — The  mode  of  authenticating 
the  laws  and  records  of  the  several 
states  of  the  American  union,  is  pe- 
culiar, and  will  be  found  under  the 
article  Authentication.  It  may  hereby 
be  observed  that  the  rules  prescribed 
by  acts  of  Congress  do  not  exclude 
every  othf-r  mode  of  authentication, 
and  that  the  courts  may  admit  proof  of 
the  acts  of  the  legislatures  of  the  seve- 
ral states,  although  not  authenticated 
under  the  acts  of  Congress.  Accord- 
ingly a printed  volume  purporting  on 
its  face  to  contain  the  laws  of  a sister 
state,  is  admissible,  as  primu  facie  evi- 
dence, to  prove  the  statute  law  of  that 
state.  4 Crunch,  384;  12  S.  & R. 
203;  6 Binn.  321  ; 5 Leigh,  671. 

13.  — 2.  The  effect  of  such  foreign 
laws,  when  proved,  is  properly  referrable 
to  the  court ; the  object  of  the  proof  of 
foreign  laws,  is  to  enable  the  court  to 
instruct  the  jury  what  is,  in  point  of 
law,  the  result  from  foreign  laws,  to  be 
applied  to  the  matters  in  controversy 
before  them.  The  colirt  are  therefore 
to  decide  what  is  the  proper  evidence  ; 
of  the  laws  of  a foreign  country  ; and  ■ 
when  evidence  is  given  of  those  laws,  ( 
the  court  are  to  judge  of  their  applica- 
bility to  the  matter  in  issue.  Story, 
Conti,  of  L.  § 638;  2 Ilarr.  A-  John. 
193.  219;  4 Conn.  R.  517;  3 Harr.& 
John.  234,  242;  Cowp.  174.  Vide 
Opinion. 

Foreign  nation  or  state.  Is  a 
nation  totally  independent  ol  the  United 
States  of  America. 


2. — The  constitution  authorises  Con- 
I gress  to  regulate  commerce  with  “ fo- 
reign nations.”  This  phrase  docs  not 
j include  an  Indian  tribe,  situated  within 
the  boundaries  of  a state,  and  exercis- 
ing the  powers  of  government  and  so- 
vereignty. 5 Pet.  R.  1.  Vide  Nation. 

Foreign  plea,  is  one  which,  if  true, 
carries  the  cause  out  of  court  where  it 
I is  brought,  by  showing  that  the  matter 
alleged  is  nut  within  its  jurisdiction.  2 
Lill.  Pr.  Reg.  374;  Carth.  402;  Lill. 
Ent.  475.  It  must  be  on  oath  and  be- 
fore imparlance.  Bac.  Ab.  Abatement, 
R. 

FOREIGN ERS.  Aliens;  persons 
Inirn  in  another  country  than  the 
United  States,  who  have  not  boon  na- 
turalized. 1 Pet.  R.  349.  Vide  8 
Com.  Dig.  615,  and  the  articles  Alien; 
Citizens. 

FOREJUDGED  THE  COURT.  An 
officer  of  the  court  who  is  expelled  the 
same,  is,  in  the  English  law,  said  to  be 
forejudged  the  court.  Cunn.  Diet, 
h.  t. 

FOREMAN.  The  title  of  the  pre- 
siding officer  of  a grand  jury. 

FOREST.  By  the  English  law,  a 
forest  is  a circuit  of  ground  properly 
under  the  king’s  protection,  for  the 
jieaceable  living  and  abiding  of  beasts 
of  venery  and  the  chase,  and  distin- 
guished not  only  by  having  bounds 
and  privileges,  but  also  by  having 
courts  and  offices.  12  Co.  22.  The 
signification  of  forest  in  the  United 
States  is  the  popular  one  of  an  exten- 
sive piece  of  woodland.  Vide  Purlieu. 

FORESTALLING,  crim.  law. — 
Every  practice  or  device,  by  act,  con- 
spiracy, words,  or  news,  to  enhance 
the  price  of  victuals  or  other  provi- 
sions. 3 Inst.  196;  Bac.  Ab.  h.  t.;  1 
Russ.  Cr.  169;  4 Bl.  Com.  158. 

2. — All  endeavours  whatever  to  en- 
hance the  common  price  of  any  mer- 
chandize, and  all  kinds  of  practices 
which  have  that  tendency,  whether  by 
spreading  false  rumours,  or  by  buying 
things  in  a market  before  the  accus- 
tomed hour,  are  offences  at  common 
| law,  and  come  under  the  notion  of  fore- 
stalling, which  includes  all  kind  of 
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offences  of  this  nature.  Hawk.  P.  C. 
b.  1,  c.  80,  s.  1 ; vide  13  Vin.  Ah. 
430  ; Dane’s  Ab,  Index,  h.  t. ; 4 Com. 
Dig.  391  ; 1 East,  Rep.  132. 

FORFEITURE,  punishments,  torts. 
Forfeiture  is  n punishment  annexed  by 
law  to  some  illegal  act,  or  negligence, 
in  the  owner  of  lands,  tenements,  or 
hereditaments;  whereby  he  loses  all 
his  interest  therein,  and  they  become 
vested  in  the  party  injured,  ns  n recom- 
pense for  the  wrong  which  he  alone, 
or  the  public  together  with  himself, 
hath  sustained.  2 Bl.  Com.  207. 

2.  — Lands,  tenements,  and  heredita- 
ments may  be  forfeited  by  various 
means  : 1.  By  the  commission  of  crimes 
and  misdemeanors ; 2.  By  alienation 
contrary  to  law ; 3.  By  the  non-per- 
formance of  conditions  ; 4.  By  waste. 

3.  — 1.  Forfeiture  for  crimes.  By 
the  constitution  of  tin.*  United  States, 
art.  3,  s.  3,  it  is  declared  that  no 
attainder  of  treason  shall  work  cor- 
ruption of  blood,  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 
And  by  the  act  of  April  30,  1790,  s. 
24,  1 Story’s  Laws  U.  S.  88,  it  is 
enacted,  that  no  conviction  or  judg- 
ment for  any  of  the  offences  aforesaid, 
shall  work  corruption  of  blood,  or  any 
forfeiture  of  estate.  As  the  otlences 
punished  by  this  act  arc  of  the  blackest 
dye,  including  cases  of  treason,  the 
punishment  of  forfeiture  may  Iki  con* 
sidered  ns  being  abolished.  The  for- 
feiture of  the  estate  for  crime  is  very 
much  reduced  in  practice  in  this  coun- 
try, and  when  it  occurs,  the  state  takes 
the  title  the  party  had,  and  no  more. 
4 Mason’s  R.  174;  Dal rvinplc  on  Feu- 
dal Property,  c.  4,  p.  145—154;  Fost. 
C.  L.  95. 

4.  — 2.  Forfeiture  bif  alienation.  By 
the  English  law,  estates  less  than  a fee 
may  be  forfeited  to  the  party  entitled 
to  the  residuary  interest  by  a breach  of 
duty  in  the  owner  of  the  particular 
estate.  When  a tenant  for  life  or 
years,  therefore,  by  feoffment,  fine,  or 
recovery,  conveys  a greater  estate  than 
he  is  by  law  entitled  to  do,  he  forfeits 
his  estate  to  the  person  next  entitled  in 
remainder  or  reversion.  2 Bl.  Com. 


274.  In  this  country,  such  forfeitures 
are  almost  unknown,  and  the  more 
just  principle  prevails,  that  the  convey- 
ance by  the  tenant  operates  only  on 
the  interest  which  lie  possessed,  and 
docs  not  affect  the  remainder-man  or 
reversioner.  4 Kent,  Com.  8J,  82, 
424;  1 Hill.  Ab.  c.  4,  s.  25  to  34  ; 3 
Dali.  Rep.  480  ; 5 Ohio,  R.  30. 

5.  — 3.  Forfeiture  by  non -perform- 
ance of  conditions*  An  estate  may  be 
forfeited  by  a breach  or  non-perform- 
ancc  of  a condition  annexed  to  tho 
estate,  either  expressed  in  the  deed  at  its 

| original  creation,  or  impliedly  by  law, 
from  a principle  of  natural  reason.  2 
Bl.  Com.  281;  and  see  Ad.  Eject.  140 
to  173.  Vide  article  lic-cntnj;  12 
Serg.  & Rawlc,  190. 

6.  — 4.  Forfeiture  by  waste.  Waste 
is  also  a cause  of  forfeiture.  2 Bl. 
Com.  283.  Vide  article  Waste. 

7.  — By  forfeiture  is  also  understood 

i the  neglect  of  an  obligor  to  fulfil  his 

obligation  in  proper  time ; as,  when 
one  has  entered  into  a bond  for  a penal 
sum,  upon  condition  to  pay  a smaller 
at  a particular  day,  and  he  fails  to  do 
it,  there  is  then  said  to  bo  a forfeiture. 
Again,  when  a party  becomes  bound 
in  a certain  sum  by  a recognizance  to 
pay  a certain  sum,  with  a condition 
that  he  will  appear  at  court  to  answer 
or  prosecute  a crime,  and  he  fails  to  do 
it,  there  is  a forfeiture  of  the  recogni- 
zance. Courts  of  cquity»  and  now 
courts  of  law,  will  relieve  from  tho 
forfeiture  of  a l»ond  ; and,  upon  a pro- 
per case  shown,  criminal  courts  will 
in  general  relieve  from  tho  forfeiture  of 
a recognizance  to  appear.  Sec  3 Yeates, 
93;  2 Wash.  C.  C.  442;  2 Blackf. 
104,  200;  Breeze,  257. 

Vide,  generally,  2 Bl.  Com.  ch.  18 ; 
2 Kent’s  Com.  318;  4 lb.  422;  10 
Vin.  Ah.  371,  394;  13  Vin.  Ab.  436; 
Bac.  Ab.  Forfeiture;  Com.  Dig.  h.  t. ; 
Dane’s  Ab.  h.  t. ; 1 Bro.  Civ.  L.  252 ; 
4 Bl.  Com.  3S2 ; and  Considerations 
on  the  law  of  forfeiture  for  High  Trea- 
son, London  ed.  1746. 

Forfeiture  of  marriage,  old  Eng. 
law.  The  name  of  a penalty  formerly 
incurred  by  a ward  in  chivalry,  when 
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he  or  she  married  contrary  to  the 
wishes  of  his  or  her  guardian  in  chi- 
valry. The  latter,  who  was  the  ward’s 
lord,  hud  an  interest  in  controlling  the 
marriage  of  his  female  wards,  and  he 
could  exact  a price  for  his  consent ; 
and,  at  length,  it  became  customary  to 
sell  the  marriage  of  wards  of  both 
sexes.  2 Bl.  Com.  70. 

2. — When  a male  ward  refused  an 
equal  match  provided  by  his  guardian, 
he  was  obliged,  on  coming  of  age  to 
pay  him  the  value  of  the  marriage; 
that  is,  ns  much  as  he  had  been  bona 
fide  offered  for  it ; or,  if  the  guardian 
chose,  as  much  as  a jury  would  assess, 
taking  into  consideration  nil  the  real 
and  personal  property  of  the  ward; 
and  the  guardian  could  claim  this 
value,  although  he  might  have  made  no 
tender  of  the  marriage.  Co.  Litt.  82 
a;  2 Inst.  92;  5 Co.  126  b;  0 Co. 
70  b. 

13. — When  a male  ward  between  his 
age  of  fourteen  and  twenty-one  years, 
refused  to  accept  an  offer  of  an  equal 
match,  and  during  that  period  formed 
an  alliance  elsewhere,  without  his 
permission,  he  incurred  forfeiture  of 
maniagCy  that  is,  he  became  liable  to 
pay  double  the  value  of  the  marriage. 
Co.  Litt.  78  b,  82  b. 

FORGERY,  crim.  law.  Forgery 
at  common  law  has  been  held  to  be 
“ the  fraudulent  making  and  alteration 
of  a writing  to  the  prejudice  of  another 
man’s  right.”  *1  131.  Com.  247.  I3y  a 
more  modern  w riter,  it  is  defined,  as 
“ a false  making  ; a making  malo  ani- 
mo,  of  any  w ritten  instrument,  for  the 
purpose  of  fraud  and  deceit.”  2 East, 
P.  C.  852. 

2.  — This  oftencc  at  common  law  is 
of  the  degree  of  a misdemeanor.  There 
are  many  kinds  of  forgery,  especially 
subjected  to  punishment  by  statutes 
enacted  by  the  national  and  state  legis- 
latures. 

3.  — The  subject  will  be  considered, 
with  reference,  1,  to  the  making  or 
alteration  requisite  to  constitute  forgery ; 
2,  the  written  instruments  in  respect  of 
which  forgery  may  be  committed ; 3, 
the  fraud  and  deceit  to  the  prejudice  of 


another  man’s  right;  4,  the  statutory 
provisions  under  the  laws  of  the 
United  {States,  on  the  subject  of  for- 
gery. 

4.  — 1.  The  making  of  a whole  writ- 
ten instrument  in  the  name  of  another 
with  a fraudulent  intent  is  undoubtedly 
a sufficient  making ; but  a fraudulent 
insertion,  alteration,  or  erasure,  even 
of  a letter,  in  any  material  part  of 
the  instrument,  whereby  a new  opera- 
tion is  given  to  it,  w ill  amount  to  u for- 
gery ; and  this,  although  it  tic  after- 
wards executed  by  n person  ignorant  of 
the  deceit.  2 East,  P.  C.  855. 

5.  — The  fraudulent  application  of  a 
true  signature  to  a false  instrument  for 
which  it  was  not  intended,  or  vice  ver- 
sa, will  also  be  a forgery.  For  exam- 
ple, it  is  forgery  in  an  individual  w ho 
is  requested  to  draw  a will  for  a sick 
person  in  a particular  way,  instead  of 
doing  so,  to  insert  legacies  of  his  own 
head,  and  then  procuring  the  signature 
of  such  sick  person  to  be  affixed  to  the 
paper  without  revealing  to  him  the  leg- 
acies thus  fraudulently  inserted.  Nov, 
101  ; Moor,  759,  700  ; 3 Inst.  170  ;1 
Hawk.  c.  70,  s.  2 ; 2 Russ,  on  Cr. 
318;  Bac.  Ab.  h.  t.  (A). 

6.  — It  has  even  been  intimated  by 
Lord  Ellenborough,  that  a party  who 
makes  a copy  of  a receipt,  and  adds  to 
such  copy  material  words  not  in  the 
original,  and  then  offers  it  in  evidence 
on  the  ground  that  the  original  has 
been  lost,  may  lie  prosecuted  for  for- 
gery. 5 Esp.  R.  100. 

7.  — It  is  a sufficient  making  where, 
in  the  writing,  the  party  assumes  the 
name  and  character  of  a person  in  ex- 
istence. 2 Russ.  327.  But  the  adop- 
tion of  a false  dcscrijjtion  and  addition , 
where  a false  name  is  not  assumed,  and 
there  is  no  person  answering  the  de- 
scription, is  not  a forgery.  Russ.  & 
Ry.  405. 

8.  — Making  an  instrument  in  a ficti- 
tious name,  or  the  name  of  a non-ex- 
isting person,  is  equally  a forgery,  as 
making  it  in  the  name  of  an  existing 
in  rsoii,  2 East,  P.  C.  957  ; 2 Russ,  on 
Cr.  328  ; and  although  a man  may 
make  the  instrument  in  liis  own  name, 
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if  ho  represent  it  ns  the  instrument  of  i 
another  of  the  same  name,  when  in  I 
fact  there  is  no  such  person,  it  will  be  ( 
a forgery  in  the  name  of  n non-exist- 
ing person,  2 Leach,  775 ; 2 East,  P. 
C.  968  : but  the  correctness  of  this  de- 
cision has  been  doubted.  Rose.  Cr. 
Ev.  384. 

9.  — Though  in  general  a party  can- 
not be  guilty  of  forgery  by  a mere 
non-feasance , yet  if  in  drawing  a will 
he  should  fraudulently  omit  a legacy, 
which  he  had  been  directed  to  insert, 
and  by  the  omission  of  such  bequest,  it 
would  cause  a material  alteration  in  the 
limitation  of  a bequest  to  another,  as 
where  the  omission  of  a devise  of  an 
estate  for  life  to  one,  causes  a devise  of 
the  same  lands  to  another  to  pass  a 
present  estate  which  would  otherwise 
have  passed  a remainder  only,  it  would  | 
be  a forgery.  Moor,  760;  Noy,  101  ; 

1 Hawk.  c.  70,  s.  0 ; 2 East,  P.  C. 
850  ; 2 Russ,  on  Cr.  320. 

10.  — It  may  be  observed  that  tho  of- 
fence of  forgery  may  be  complete  with-  j 
out  a publication  of  the  lorged  instru- 
ment. 2 East,  P.  C.  855  ; 3 Chit.  Cr. 
L.  1038. 

11.  — 2.  With  regard  to  the  thing 
forged,  it  may  be  ol«crvcd  thnt  it  has  ! 
been  hoiden  to  be  forgery  at  common 
law  fraudulently  to  falsify,  or  falsely 
make  records  and  other  matters  of  a 
public  nature,  1 Rollc’s  Ab.  65,  68  ; a 
parish  register,  1 Hawk.  c.  70 ; a let- 
ter in  the  name  of  a magistrate,  the 
governor  of  a gaol,  directing  the  dis- 
charge of  a prisoner,  6 Car.  & P.  129  ; 
S.  C.  25  Eng.  C.  L.  R.  315. 

12.  — Witli  regard  to  private  writ- 
ings, it  is  forgery  fraudulently  to  falsi- 
fy or  falsely  make  a deed  or  will,  1 
Hawk.  b.  1,  c.  70,  s.  10  ; or  any  pri- 
vate document,  whereby  another  per- 
son may  be  prejudiced.  2 Grecnl. 
Rep.  365  ; Addis.  R.  33  ; 2 Binn.  R. 
322 ; 2 Russ,  on  Cr.  b.  4,  c.  32,  s.  2 ; 

2 East,  P.  C.  861 ; 3 Chit.  Cr.  Law, 
1022  to  1038. 

13.  — 3.  The  intent  must  be  to  de- 
fraud another,  hut  it  is  not  requisite 
that  any  one  should  have  been  injured  ; > 
it  is  sulficient  that  the  instrument  forged  j 


might  have  proved  prejudicial.  3 Gill 
& John.  220  ; 4 W.  C.  C.  R.  726.  It 
has  been  hoiden  thnt  the  jury  ought  to 
infer  an  intent  to  defraud  tho  person 
who  would  have  to  pay  the  instrument, 
if  it  were  genuine,  although  from  the 
manner  of  executing  the  forgery,  or 
from  the  person’s  ordinary  caution,  it 
would  not  Ik;  likely  to  impose  upon 
him,  and  although  the  object  was  gene- 
ral to  defraud  whoever  might  take 
the  instrument,  and  the  intention  of  tho 
defrauding  in  particular,  tho  person 
who  would  have  to  pay  the  instrument, 
if  genuine,  did  not  enter  into  the  con- 
templation of  the  prisoner.  Russ.  & 
Ry.  291  ; vide  Russ,  on  Cr.  b.  4,  c. 
32,  s.  3 ; 2 East,  P.  C.  853  ; 1 Israeli, 
367  ; 2 Leach,  775 ; Rose.  Cr.  Ev. 
400. 

14. — 4.  Perhaps  each  of  the  stutes 
in  the  union  has  passed  laws  mnking 
certain  acts  to  be  forgery,  and  the  na- 
tional legislature  has  also  enacted  se- 
veral on  this  subject,  which  arc  here 
referred  to.  Act  of  March  2,  1803,  2 
Story’s  L.  U.  S.  888 ; Act  of  March 
3,  1813,  2 Story’s  L.  U.  S.  1304  ; Act 
of  March  1,  1823,  3 Story’s  L.  U.  S. 
1889;  Act  of  March  3,  1825,  3 Sto- 
ry’s L.  U.  S.  2003  ; Act  of  October 
12,  1837,  9 Laws  U.  S.  696. 

15.  — The  term  forgery,  is  also  ap- 
plied to  the  mnking  of  false  or  counter- 
feit coin.  2 Virg.  Cas.  356.  See  10 
Pet.  613;  4 Wash.  C.  C.  733.  For 
the  law  respecting  the  forgery  of  coin, 
see  article  Mona/.  And  for  the  act  of 
Congress  punishing  forgery  in  the  Dis- 
trict of  Columbia,  sec  4 Sharsw.  cont. 
of  Story’s  Laws  U.  S.  2234. 

Vide,  generally,  Hawk.  b.  1,  c.  51 
and  70;  3 Chit.  Cr.  Law,  1022  to 
1048;  4 Bl.  Com.  247  to  250;  2 
East,  P.  C.  840  to  1003  ; 2 Russ,  on 
Cr.  b.  4,  c.  32;  13  Vin.  Ab.  459; 
Com.  Dig.  h.  t. ; Dane’s  Ab.  h.  t. ; 
Williams’s  Just.  h.  t. ; Burn’s  Just.  h. 
t. ; Rose.  Cr.  Ev.  h.  t. ; Stark.  Ev.  h. 
t.  Vide  article  Frank. 

FOR  ISFA  M I LI  ATI  ON,  law  of 
Scotl.  By  this  is  understood  the  act 
by  which  a father  gives  to  a child  his 
share  of  his  legitime,  and  the  latter  re- 
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nouncos  nil  further  claim ; from  this 
time,  the  child  who  has  so  received  his 
share,  is  no  longer  accounted  a child 
in  the  division  of  the  estate.  Ersk. 
Inst.  655,  U.  23 ; Hurt.  Man.  I*.  R 
part  1 , c.  2,  s.  3,  page  35.  * 

FORM,  practice.,  is  the  model  of  an 
instrument  or  legal  proceeding,  con- 
taining the  substance  and  the  principal 
terms,  to  l>e  used  in  accordance  with 
the  laws  ; or,  it  is  the  act  of  pursuing, 
in  legal  proceedings,  and  in  the  con- 
struction of  legal  instruments,  the  order 
required  by  law.  Form  is  usually  put 
in  contradistinction  to  substance.  For 
example,  by  the  operation  of  the  statute 
of  27  Eliz.  c.  5,  s.  1,  all  merely  for- 
mal defects  in  pleading,  except  in  dila- 
tory picas,  arc  aided  on  general  de- 
murrer. 

2.  — The  difference  l>otwecn  matter 
of  form,  and  matter  of  substance,  in 
general,  under  this  statute,  as  laid 
down  by  Lord  Hobart,  is  that  “ that 
without  which  the  right  doth  sufficient- 
ly appear  to  the  court,  is  form;”  but 
that  any  defect,  “by  reason  whereof 
the  right  apjxars  not,”  is  a defect  in 
substance.  Hob.  233. 

3.  — A distinction  somewhat  more  de- 
finite, is,  that  if  the  matter  pleaded  bo 
in  itself  insufficient,  without  reference 
to  the  manner  of  pleading  it,  the  defect 
is  substantial ; but  that  if  the  fault  is 
in  the  manner  of  alleging  it,  the  defect 
is  formal.  Dough  683.  For  exam- 
ple, the  omission  of  a consideration  in  a 
declaration  in  assumpsit ; or  of  the  ]>er- 
forniancc  of  a condition  precedent, 
when  such  condition  exists  ; of  a con- 
version of  property  of  the  plaintiff,  in 
trover;  of  science  in  the  defendant,  in 
an  action  for  mischief  done  by  his  dog ; 
of  malice,  in  action  for  malicious  pro- 
secution, and  the  like,  arc  all  defects  in 
substance.  On  the  other  hand  duplici- 
ty ; a negative  pregnant ; argumenta- 
tive pleading  ; a special  plea,  amount- 
ing to  the  general  issue ; omission  of  a 
day,  when  time  is  immaterial ; of  a 
place,  in  transitory  actions,  and  the 
like,  are  only  faults  in  form.  Bac.  Ab. 
Picas,  &c.  N 5,  6 ; Com.  Dig.  Plead- 
er, Q 7;  10  Co.  95a;  2 Str.  694; 


Gould,  PI.  c.  9,  § 17,  18;  1 Bl.  Com. 
142. 

4. — At  the  same  time  that  fastidious 
objections  against  trifling  errors  of 
form,  arising  from  mere  clerical  mis- 
takes, are  not  encouraged  or  sanction- 
ed by  the  courts,  it  has  l>een  justly  ob- 
served, that  “ infinite  mischief  has  been 
produced  by  the  facility  of  the  courts 
in  overlooking  matters  of  form ; it  en- 
courages carelessness,  and  places  ig- 
norance too  much  upon  a footing  with 
knowledge  amongst  those  who  practice 
the  drawing  of  pleadings.”  1 B.  & P. 
59. 

FORMA  PAUPERIS,  English  law; 
when  a person  is  so  poor  that  he  can- 
not bear  the  charges  of  suing  at  law  or 
in  equity,  upon  making  oath  that  he  is 
not  worth  five  pounds,  and  bringing  a 
certificate  from  a counsellor  at  law, 
that  he  believes  him  to  have  a just 
cause,  he  is  permitted  to  sue  in  forma 
pauperis , in  the  manner  of  a pauper  ; 
that  is,  he  is  allowed  to  have  original 
writs  and  subprenns  gratis,  and  counsel 
assigned  him  without  fee.  3 Bl.  Com. 
400.  See  3 John.  Ch.  R.  65 ; 1 Paige, 
R.  588 ; 3 Paige,  R.  273 ; 5 Paige, 
R.  59;  2 Moll.  R.  475;  1 Beat.  R. 
54. 

FORMALITY.  The  conditions 
which  must  he  observed  in  making 
contracts,  and  the  words  which  the 
law  gives  to  l>c  used  in  order  to  render 
them  valid  ; it  also  signifies  the  condi- 
tions which  the  law  requires  to  make 
regular  proceedings. 

FORMEDON,  M Eng.  law.  The 
writ  of  formedon  is  nearly  obsolete,  it 
having  been  sujicrsedcd  by  the  writ  of 
ejectment.  Upon  an  alienation  of  the 
tenant  in  tail,  by  which  the  estate  in 
tail  is  discontinued,  and  the  remainder 
or  reversion  is  by  the  failure  of  the 
particular  estate  displaced,  and  turned 
into  a mere  right  the  remedy  is  by  ac- 
tion of  formedon,  ( secundum  formam 
tloni ,)  because  the  writ  comprehends 
the  form  of  the  gift.  This  writ  is  in 
the  nature  of  a writ  of  right,  and  the 
action  of  formedon  is  the  highest  a ten- 
ant in  tail  can  have.  This  writ  is  dis- 
tinguisbed  into  three  species  ; a forme . 
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don  in  the  descender , in  the  remainder , 
and  in  the  reverter.  3 Bl.  Com.  191 ; 
Bac.  Ab.  h.  t. ; 4 Mass.  04. 

FORMER  RECOVERY.  A re- 
covery  in  u former  action. 

2.  — It  is  a general  rule,  that  in  a 
real  or  personal  action,  a judgment 
unreversed,  whether  it  be  by  confession, 
verdict  or  demurrer  is  a perpetual  bar, 
and  may  be  pleaded  to  any  new  action 
of  the  same  or  a like  nature.  Bac.  Ab. 
Pleas,  I 12,  n.  2;  0 Co.  7 ; Hob.  4, 
5;  Ventr.  170. 

3.  — There  arc  two  exceptions  to  this 
general  rule,  1.  The  case  of  mutual 
dealings  between  the  parties,  when  the 
defendant  omits  to  set  off  his  counter 
demand,  in  that  ease  lie  may  recover 
in  a cross  action  ; 2.  When  the  de- 
fendant in  ejectment  neglects  to  bring 
forward  his  title,  he  may  avail  himself 
of  a new  suit.  1 John.  Cas.  492,  502, 
510.  It  is  evident  that  in  these  eases 
the  cause  of  the  second  action  is  not 
the  same  as  that  of  the  first,  and,  there- 
fore, a former  recovery  cannot  be 
pleaded.  In  real  actions,  one  is  not  a 
bar  to  an  action  of  a higher  nature.  0 
Co.  7.  Vide  12  Mass.  337  ; Res  Ju- 
dicata ; Thing  Adjudged. 

l'OM CLARY,  a book  of  forms  or 
precedents  for  matters  of  law ; the 
form. 

FORNICATION,  erim.  law , is  the 
unlawful  carnal  knowledge  of  an  unmar- 
ried person  with  another,  whether  the 
latter  be  married  or  unmarried ; when 
the  party  is  married,  the  offence  as  to 
him  or  her,  is  known  by  the  name  of 
adultery,  (q.  v.)  Fornication  is  how- 
ever included  in  every  case  of  adul- 
tery, as  a larceny  is  included  in  rob- 
bery. 2 Hale’s  P.  C.  302. 

FORPRISE,  taken  before  hand. 
This  word  is  sometimes,  though  but 
seldom,  used  in  leases  and  convey- 
ances, implying  an  exception  or  reser- 
vation. Forprisc,  in  another  sense,  is 
taken  for  any  exaction.  Cuun.  Diet, 
h.  t. 

TO  FORSWEAR,  erim,  law , torts. 
To  swear  to  a falsehood. 

2. — This  word  has  not  the  same 
meaning  as  perjury.  It  does  not  ex  vi 


termini  signify  a false  swearing  lie  loro 
an  officer  or  court  having  authority  to 
administer  an  oath,  on  an  issue.  A 
man  may  be  forsworn  by  making  a 
false  oath  before  an  incompetent  tribu- 
nal ns  w*ll  as  before  a lawful  court. 
I lencc  to  say  that  a man  is  forsworn 
will  or  will  not  be  slander,  as  the  cir- 
cumstances show  that  the  oath  was  or 
was  not  taken  before  a lawful  authori- 
tv.  Cro.  Car.  378;  Lut.  1292;  1 
Itolle,  Ab.  39,  pi.  7 ; Bac.  Ab.  Slan- 
der, B 3;  Cro.  Eliz.  009;  13  Johns. 
R.  HO  ; lb.  48 ; 12  Mass.  490  ; 1 Johns. 
R.  505;  2 Johns.  R.  10;  1 Ilayw.  R. 
110. 

FORTHWITH.  When  a thing  is 
to  be  done  forthwith,  it  seems  that  it 
must  be  performed  ns  soon  as  by  rea- 
sonable exertion,  confined  to  that  ob- 
ject, it  may  be  done.  This  is  the  im- 
port of  the  term  ; it  varies  of  course 
with  every  particular  case.  4 Tyr. 
837. 

FORTIORI  or  a fortiori , an  epithet 
for  any  conclusion  or  inference,  which 
is  much  stronger  than  another.  “If 
it  Ik*  so,  in  a feoffment  passing  a new 
right,  a fortiori , much  more  is  it  for 
the  restitution  of  an  ancient  right.”  Co. 
Lin.  253,  2(30. 

FORTUITOUS  EVENT,  a term  in 

the  civil  law  to  denote  that  which  hap- 
pens by  a cause  which  cannot  be  re- 
sisted, Louis.  Code,  art.  2522,  No.  7 ; 
or  it  is  that  which  neither  of  the  parties 
has  occasioned  or  could  prevent.  Lois 
des  Bat.  Pt.  2,  c.  2,  § 1.  It  is  also 
defined  to  be  an  unforeseen  event  which 
cannot  lie  prevented.  Diet,  de  Jurisp. 
Cus  fortuit. 

2. — There  is  a difference  between  a 
fortuitous  event  or  inevitable  accident 
and  irresistible  force ; by  the  former, 
commonly  called  the  act  of  God,  is 
meant,  any  accident  produced  by  physi- 
cal causes,  which  art*  irresistible ; such 
as  a loss  by  lightning  or  storms,  by  the 
perils  of  the  seas,  by  inundations  and 
earthquakes,  or  by  sudden  death  or  ill- 
ness. By  the  latter  is  meant  such  an 
interposition  of  human  agency,  as  is, 
from  its  nature  and  power  absolutely 
uncontrollable.  Of  this  nature  are 
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losses  occasioned  by  the  inroads  of  a 
hostile  army,  or  by  public  enemies. 
Story  on  Builm.  § 25;  Lois  des  Bit. 
IJt.  2,  c.  2,  § 1. 

3.  — Fortuitous  events  nrc  fortunate 
or  unfortunate.  The  accident  of  find- 
ing a treasure  is  a fortuitous  event  of 
the  first  class.  Lois  des  Bit.  Ft.  2,  c. 
2,  2. 

4.  — Involuntary  obligations  may 
arise  in  consequence  of  fortuitous 
events  ; for  example,  when  to  save  a 
vessel  from  shipwreck,  it  is  necessary 
to  throw  goods  overboard,  the  loss 
must  be  borne  in  common ; there 
arises  in  this  case  between  the  owners 
of  the  vessel  and  of  the  goods  remain- 
ing on  board,  nil  obligation  to  bear 
proportionnbly  the  loss  which  has 
been  sustained.  Lois  des  Bat.  Ft.  2, 
c.  2,  § 2. 

See  in  general  Dig.  50,  17,  23  ; Id. 
10,  3,  1 ; Id.  19,  2,  11  ; Id.  44,  7,  1 ; 
Id.  18,  0,  10;  Id.  13,6,  18;  Id.  20,7, 
50;  Act  of  God  ; AccitletU;  Ecrils  of 
the  Sen. 

FORUM,  signifies  jurisdiction,  a 
court  of  justice,  a tribunal. 

2. — The  French  divide  it  into  forum 
exterior , which  is  the  authority  which 
human  justice  exercises  on  persons  and 
property,  to  a greater  or  lesser  extent, 
according  to  the  quality  of  those  to 
whom  it  is  entrusted  ; and  interior  fo- 
rum, which  is  the  moral  sense  of  jus- 
tice which  a correct  conscience  dic- 
tates. Merlin,  Rcpert.  mot  For. 

FORWARDING  MERCHANT,  in 
contracts , is  a person  who  receives  and 
forwards  goods,  taking  upon  himself 
the  expenses  of  transportation,  for 
which  he  receives  a compensation  from 
the  owners,  but  who  has  no  concern  in 
the  vessels  or  wagons  by  which  they 
are  transported,  and  no  interest  in  the 
freight ; such  an  one  is  not  deemed 
a common  carrier,  but  a mere  ware- 
houseman or  agent.  12  Johns.  232; 
7 Cowen’s  11.  497.  Me  is  required  to 
use  only  ordinary  diligence  in  sending 
the  property  by  responsible  persons.  2 
Cowen’s  R.  593. 

FOSSA,  Eng.  laic.  A ditch  full  of 
water  where  formerly  women  who  had 


committed  a felony  were  drowned  ; the 
' grave. 

FOUNDATION.  This  word  in  the 
English  law  is  taken  in  two  senses, 
i fundatio  incipient,  and  fundatio  perfi- 
ciens.  As  to  its  political  capacity,  an 
act  of  incorporation  is  metaphorically 
called  its  foundation ; but  as  to  its  do- 
tation, the  first  gill  of  the  revenues  is 
called  the  foundation.  10  Co.  23  a. 

FOUNDLING,  a new-born  child 
abandoned  by  its  parents,  who  are  un- 
known, and  found  by  another.  The 
settlement  of  such  a child  is  in  the 
place  where  found. 

FOURCHER,  English  law , a French 
word,  which  means  to  fork.  Formerly, 
when  an  action  was  brought  against 
two,  who,  being  jointly  concerned, 
were  not  bound  to  answer  till  both  ap- 
peared, and  they  agreed  not  to  appear 
both  in  one  duy ; the  appen ranee  of 
one  excused  the  other’s  default,  who 
had  a day  given  him  to  appear  with  the 
other:  the  defaulter,  on  the  day  ap- 
pointed, appeared;  but  the  first  then 
made  default;  in  this  manner  they 
forked  each  other,  and  practiced  this 
lor  delay.  Vide  2 Inst.  250. 

FRACTION  signifies,  in  arithmetic 
and  algebra,  a combination  of  numbers 
representing  one  or  more  parts  of  a 
unit  or  integer ; thus,  four-fifths  is  a 
fraction,  formed  by  dividing  a unit  into 
five  equal  parts,  and  taking  one  part 
four  times.  In  law,  the  term  fraction 
is  usually  applied  to  the  division  of  a 
day. 

2. — In  general,  there  are  no  frac- 
tions in  days,  Co.  Litt.  225 ; 2 Salk. 
625;  2 F.  A.  Browne,  18;  11  Mass. 
204 ; but  in  some  cases  a fraction  will 
1x3  taken  into  the  account  in  order  to 
secure  a party  his  rights.  3 Chit.  Fr. 
1 1 1 ; 8 Ves.  80 ; 4 Campb.  R.  197  ; 2 
B.  & Aid.  586 ; Savig.  Dr.  Rom.  § 
182;  Rob.  Dig.  of  Engl,  statutes  in 
force  in  Pennsylvania,  431,  2,  and 
when  it  is  required  by  a special  law. 
Vide  article  Dale. 

FRANC,  comm,  law.  The  name 
of  a French  coin.  Five  franc  pieces, 
when  not  of  less  fineness  than  ten 
ounces  and  sixteen  pennyweight  in 
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twelve  ounces  troy  weight  of  standard 
silver,  and  weighing  not  less  than  three 
hundred  and  eighty-tour  grains  each, 
are  made  a legal  tender  nt  the  rate  of 
ninety-throe  cents  each.  Act  of  June 
25,  1834,  8.  1,  4 Sharsw.  cont.  of  Sto- 
ry’s L.  U.  S.  2373. 

2. — In  all  computations  at  the  cus- 
tom-house, the  franc  of  France  and  of 
Belgium  shall  be  estimated  nt  eighteen 
cents  six  mills.  Act  of  May  22, 1840. 
See  Foreign  corns . 

FRANCHISE.  This  word  has  sev- 
eral significations : 1.  It  is  a right  re- 
served to  the  people  by  the  constitu- 
tion ; hence  we  say,  the  elective  fran- 
chise, to  designate  the  right  of  the  peo- 
ple to  elect  their  officers.  2.  It  is  a 
certuin  privilege,  conferred  by  grant 
from  the  government,  and  vested  in  in- 
dividuals. 

2.  — Corporations,  or  bodies  politic, 
are  the  mast  usual  franchises  known 
to  our  law.  They  have  been  classed 
among  incorporeal  hereditaments,  per- 
haps improperly,  as  they  have  no  in- 
heritable quality. 

3.  — In  England,  franchises  arc  very 
numerous;  they  are  said  to  be  royal 
privileges  in  the  hands  of  a subject. 
Vide  3 Kent,  Com.  366 ; Cruise,  Dig. 
tit.  27  ; 2 Bl.  Com,  37 ; 15  Scrg.  & 
Rawle,  130;  Finch,  164. 

FRANCIGENA.  Formerly,  in  Eng- 
land, every  alien  was  known  by  this 
name,  as  Franks  is  the  generic' name 
of  foreigners  in  the  Turkish  dominions. 

FRANK.  The  privilege  of  sending 
and  receiving  letters,  through  the  mails, 
free  of  postage. 

2. — This  privilege  is  granted  to  va- 
rious officers,  not  for  their  own  special 
benefit,  but  with  a view  to  promote  the 
public  good. 

6. — The  act  of  the  3d  of  March, 
1845,  s.  1,  enacts,  That  members  of 
Congress,  and  delegates  from  territo- 
ries, may  receive  letters,  not  exceeding 
two  ounces  in  weight,  free  of  postage, 
during  the  recess  of  Congress ; and 
the  same  privilege  is  extended  to  the 
Vice-president  of  the  United  States. 

^ ^ A. — It  is  enacted,  by  3d  section, 
That  all  printed  or  lithographed  circu- 
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i lars  and  handbills,  or  advertisements, 
printed  or  lithographed,  on  quarto  post 
or  single  cap  paper,  or  paper  not  larger 
than  single  cap,  folded,  directed,  and 
unsealed,  shall  be  charged  with  post- 
i ago,  nt  the  rate  of  two  cents  for  each 
I sheet,  and  no  more,  whatever  be  the 
distance  the  same  may  lie  sent ; and 
all  pamphlets,  magazines,  periodicals, 
and  every  other  kind  and  description 
j of  printed  or  other  matter,  (except 
I newspapers,)  which  shall  be  uncon- 
nected with  any  manuscript  communi- 
cation whatever,  and  which  it  is  or 
! may  be  lawful  to  transmit  by  the  mail 
of  the  United  States,  shall  lie  charged 
with  postage,  at  the  rate  of  two  and  a 
half  cents  for  each  copy  sent,  of  no 
greater  weight  than  one  ounce,  and 
one  cent  additional  shall  be  charged  for 
each  additional  ounce  of  the  weight  of 
every  such  pnmphlct,  magazine,  mat- 
ter, or  thing,  which  may  lie  transmit- 
ted through  the  mail,  whatever  bo  tho 
distance  the  same  may  be  transported  ; 
and  any  fractional  excess,  of  not  less 
than  one-half  of  an  ounce,  in  tho 
weight  of  any  such  matter  or  thing, 
above  one  or  more  ounces,  shall  be 
charged  for  ns  if  said  excess  amounted 
to  a full  ounce. 

5. — And,  by  the  8th  section,  That 
each  member  of  the  senate,  each  mem- 
ber of  the  house  of  representatives, 
and  each  delegate  from  a territory  of 
the  United  States,  the  secretary  of  tho 
senate,  and  the  clerk  of  tho  house  of 
representatives,  may,  during  each  ses- 
sion of  Congress,  and  for  a period  of 
thirty  days  before  the  commencement, 
and  thirty  days  after  the  end  of  each 
and  every  session  of  Congress,  send 
and  receive  through  the  mail,  free  of 
postage,  any  letter,  newspaper,  or  pac- 
ket, not  exceeding  two  ounces  in 
weight ; and  ull  postage  charged  upon 
any  letters,  packages,  petititions,  me- 
morials, or  other  matters  or  things,  re- 
ceived during  any  session  of  Congress, 
by  any  senntor,  member,  or  delegate 
of  the  house  of  representatives,  touch- 
ing his  official  or  legislative  duties,  by 
reason  of  any  excess  of  weight,  above 
two  ounces,  on  the  matter  or  thing  so 
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received,  shall  be  paid  out  of  the  con- 
tingent fund  of  the  house  of  which  tire 
person  receiving  the  same  may  be  a 
member.  And  they  shall  have  the 
right  to  frank  written  letters  from 
themselves  during  the  whole  year,  ns 
now  authorized  by  law. 

0. — The  5th  section  repeals  all  acts, 
and  parts  of  acts,  granting  or  confer- 
ing  upon  any  person  whatsoever  the 
franking  privilege. 

7.  — The  23d  section  enacts,  that 
nothing  in  this  act  contained  shall  be 
construed  to  repeal  the  laws  granting 
the  franking  privilege  to  the  President 
of  the  United  States  when  in  office, 
and  to  all  cx-presidents,  and  the 
widows  of  the  former  Presidents,  Mad- 
ison and  Harrison. 

8.  — The  act  of  March  1st,  1847, 
enacts  ns  follows : 

§ 3. — That  all  members  of  Congress, 
delegates  from  territories,  the  Vice- 
president  of  the  United  Suites,  the  se- 
cretary of  the  senate,  and  the  clerk  of 
the  house  of  representatives,  shall  have 
the  power  to  send  and  receive  public 
documents  free  of  postage,  during  their 
term  of  office,  and  that  the  said  mem- 
bers and  delegates  shall  have  the 
power  to  send  and  receive  public  docu- 
ments, free  of  postage,  up  to  the  first 
Monday  of  December  following  the 
expiration  of  their  term  of  office. 

^ 4. — That  the  secretary  of  the  se- 
nate and  clerk  of  the  house  of  repre- 
sentatives shall  have  the  power  to  re- 
ceive, ns  well  as  to  send,  all  letters 
and  packages,  not  weighing  over  two 
ounces,  free  of  postage,  during  their 
term  of  office. 

§ 5. — That  members  of  Congress 
shall  have  the  power  to  receive,  as 
well  as  to  send,  all  letters  and  pack- 
ages, not  weighing  over  two  ounces, 
free  of  postage  up  to  the  first  Monday 
in  December  following  the  expiration 
of  their  term  of  office. 

Fhank,  free.  This  word  is  used  in 
composition,  as  frnnk-almoign,  frank- 
marriage,  flunk-tenement,  &c. 

Frank-almoign,  old  English  lau\ 
This  is  a French  law  word,  signifying 
frce-alms. 


2. — Formerly  religious  corporations, 
aggregate  or  solo,  held  lands  of  the 
donor,  to  them  and  their  successors 
for  ever,  in  frank-almoign.  The  ser- 
vice which  they  were  bound  to  render 
for  these  lands  was  not  certainly  de- 
fined ; they  were,  in  general,  to  pray 
for  the  souls  of  the  donor,  his  ances- 
tors, and  successors.  2 III.  Com.  101. 

Frank  • marriage,  English  laiv, 
takes  place,  according  to  Blackstone, 
when  lands  are  given  by  one  man  to 
another,  together  with  a wife  who  is 
daughter  or  kinswoman  of  the  donor, 
to  hold  in  f rank-marriage,  lly  this 
gift,  though  nothing  but  the  word 
frank -marriage  is  expressed,  the  do- 
nees shall  have  the  tenements  to  them 
nnd  the  heirs  of  their  two  bodies  be- 
gotten ; that  is,  they  are  tenants  in 
special  tail.  It  is  called  frank  or  free 
marriage,  because  the  donees  are  liable 
to  no  service  but  fealty.  This  is  now 
obsolete,  even  in  England.  2 ill.  Com. 
115. 

Frank -tenement,  estates,  the  same 
ns  freehold,  (q.  v.)  or  liberum  tcncmcn- 
turn. 

PRATER.  A brother.  Vide  Bro- 
ther. 

FRATRICIDE,  criminal  law , he 
who  kills  his  brother  or  sister.  The 
crime  of  such  a person  is  also  called 
fratricide. 

FRAUD,  TO  DEFRAUD,  torts, 
unlaw  fully,  designedly,  nnd  knowingly, 
to  appropriate  the  property  of  another, 
without  a criminal  intent. 

2. — Illustrations : 1.  Every  appro- 
priation of  the  right  of  property  of 
another  is  not  fraud.  It  must  be  un- 
lawful ; that  is  to  say,  such  an  appro- 
priation as  is  not  permitted  by  law. 
Property  loaned  may,  during  the  time 
of  lhe  loan,  be  appropriated  to  the  use 
of  the  borrower.  This  is  not  fraud, 
because  it  is  permitted  by  law.  2. 
The  appropriation  must  be,  not  only 
unlawful,  but  it  must  be  made  with  a 
knowledge  that  the  property  belongs 
to  another,  and  with  a design  to  de- 
prive him  of  the  same.  It  is  unlawful 
j to  take  the  property  of  another ; but  if 
it  be  done  with  a design  of  preserving 
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it  for  the  owners,  or  if  it  be  taken  by 
mistake,  it  is  not  done  designedly  or 
knowingly,  and,  therefore,  docs  not 
come  within  the  definition  of  fraud.  3. 
Every  species  of  unluwful  appropria- 
tion, not  made  with  a criminal  intent, 
enters  into  this  definition,  when  de- 
signedly made,  with  a knowledge  that 
the  property  is  another’s;  therefore, 
such  an  appropriation,  intended  cither 
for  the  use  of  another,  or  for  the  bene- 
fit of  the  offender  himself,  is  compre- 
hended by  the  term.  4.  Fraud,  how- 
ever immoral  or  illegal,  is  not  in  itself 
a crime  or  offence,  for  want  of  a crimi- 
nal intent.  It  only  becomes  such  in 
the  cases  provided  by  law.  Liv.  Sys- 
tem of  Penal  Law,  739. 

Fraud,  contracts , torts , is  any  trick 
or  artifice  employed  by  one  person  to 
induce  another  to  fall  into  an  error,  or 
to  detain  him  in  it,  so  that  he  may 
make  an  agreement  contrary  to  his 
interest.  The  fraud  may  consist  either, 
first,  in  the  misrepresentation,  or,  sec- 
ondly, in  the  concealment  of  a material 
fact. 

2.  — Fraud  avoids  a contract,^  tra- 
tio , both  at  law  and  in  equity,  whether 
the  object  be  to  deceive  the  public,  or 
third  persons,  or  one  party  endeavour 
thereby  to  cheat  the  other.  1 Fonb. 
Tr.  Equity,  3d  ed.  66,  note,  6th  ed. 
122,  and  notes ; Newl.  Cont.  352 ; 1 
Bl.  R.  165 ; Dougl.  Rep.  450;  3 Burr. 
Rep.  1909;  3 V.  & B.  Rep.  42;  3 
Chit.  Com.  Law,  155,  306,  698;  1 
Sch.  & Lef.  209 ; Verpl.  Contracts, 
passim  ; Domat,  Lois  Civ.  p.  1,  1.  4,  t. 
6,  s.  3,  n.  2. 

3.  — The  following  enumeration  of 

frauds,  for  which  equity  will  grant  re- 
lief, is  given  by  Lord  Hardwickc,  2 
Ves.  155.  1.  Fraud,  dolus  mains , 

may  be  actual,  arising  fron]  facts  and 
circumstances  of  imposition,  which  is 
the  plainest  case.  2.  It  may  be  appa- 
rent from  the  intrinsic  nature  and  sub- 
ject of  the  bargain  itself;  such  as  no 
man  in  his  senses,  and  not  under  de- 
lusion, would  make  on  the  one  hand, 
and  as  no  honest  and  fair  man  would 
accept  on  the  other,  which  are  inequi- 
table and  unconscientious  bargains.  1 


I Lev.  R.  111.  3.  Fraud,  which  may 

| be  presumed  from  the  circumstances 
and  condition  of  the  parties  contract- 
i ing.  4.  Fraud,  which  may  be  collected 
and  inferred  in  the  consideration  of  a 
court  of  equity,  from  the  nature  and 
| circumstances  of  the  transaction,  as 
being  an  imposition  and  deceit  on  other 
I persons,  not  parties  to  the  fraudulent 
agreement.  5.  Fraud,  in  what  are 
called  catching  bargains,  (q.  v.)  with 
heirs,  reversioners,  or  expectants  in  the 
life  of  the  parents.  This  last  seems  to 
, fall,  naturally,  under  one  or  more  of 
the  preceding  divisions. 

4.  — Frauds  may  be  also  divided  into 
actual  or  positive  and  constructive 

I frauds. 

5.  — An  actual  or  positive  fraud  is 
, the  intentional  and  successful  employ- 
ment of  any  cunning,  deception,  or  ar- 
tifice, used  to  circumvent,  cheat,  or  de- 
ceive another.  1 Story,  Eq.  Jur.  § 
186;  Dig.  4,  3,  1,  2;  Id.  2,  14,  7,  9. 

6.  — By  constructive  fraiul  is  meant 
such  a contract  or  act,  which,  though 
not  originating  in  any  actual  evil  de- 
sign or  contrivance  to  perpetrate  a po- 

j sitive  fraud  or  injury  upon  other  per- 
sons, yet,  by  its  tendency  to  deceive  or 
mislead  them,  or  to  violate  private  or 
j public  confidence,  or  to  impair  or  in- 
jure the  public  interests,  is  deemed 
equally  reprehensible  with  positive 
fraud,  and,  therefore,  is  prohibited  by 
law,  as  within  the  same  reason  and 
mischief  as  contracts  and  acts  done 
nudo  anitno.  Constructive  frauds  are 
such  as  are  either  against  public  po- 
licy, in  violation  of  some  special  confi- 
dence or  trust,  or  operate  substantially 
as  a fraud  upon  private  rights,  inte- 
| rests,  duties,  or  intentions  of  third  per- 
sons ; or  unconscicntiously  cornpromit, 

I or  injuriously  afiect,  the  private  into- 
1 rests,  rights  or  duties  of  the  parties 
themselves.  1 Story,  Eq.  ch.  7,  § 
258  to  440. 

7.  — The  civilians  divide  frauds  into 
positive , which  consists  in  doing  one’s 
self,  or  causing  another  to  do,  such 

i things  as  induce  a belief  of  the  truth 
| of  what  does  not  exist;  or  negative, 
which  consists  in  doing  or  dissimulating 
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certain  tilings,  in  order  to  induce  the 
opposite  party  into  error,  or  to  retain 
him  there.  The  intention  to  deceive, 
which  is  the  characteristic  of  fraud,  is 
here  present.  Fraud  is  also  divided 
into  that  which  has  induced  the  con- 
tract, dolus  dans  causum  contract  ui , 
and  incidental  or  accidental  fraud. 
The  former  is  that  which  has  been  the 
cause  or  determining  motive  of  the 
contract,  that  without  which  the  party 
defrauded  would  not  have  contracted, 
when  the  artifices  practised  by  one  of 
the  parties  have  been  such  that  it  is 
evident,  without  them,  the  other  would 
not  have  contracted.  Incidental  or 
accidental  fraud  is  that  by  which  a 
person,  otherwise  determined  to  con- 
tract, is  deceived  on  some  accessories 
or  incidents  of  the  contract ; for  exam- 
ple, as  to  the  quality  of  the  object  of 
the  contract,  or  its  price,  so  that  he 
has  made  a bad  bargain.  Accidental 
fraud  does  not,  according  to  the  civ- 
ilians, avoid  the  contract,  hut  simply 
subjects  the  party  to  damages.  It  is 
otherwise  where  the  fraud  has  been  the 
determining  cause  of  the  contract,  qui 
causam  (/edit  contractu i ; in  that  case 
the  contract  is  void.  Toull.  Dr.  Civ. 
Fr.  Liv.  3,  t.  3,  c.  2,  n.  § 5,  n.  86,  et 
seq.  Vide  Catching  bargain ; Le- 
sion ; Voluntary  Conveyance. 

Frauds,  statute  of.  The  name 
commonly  given  to  the  statute  29  Car. 
2,  c.  3,  entitled  “ An  act  for  prevention 
of  frauds  and  perjuries.”  This  statute 
has  been  re-enacted  in  most  of  the 
states  of  the  Union,  generally  with 
amendments  and  alterations.  When 
the  words  of  the  statute  have  been  used, 
the  construction  put  upon  them  has  also 
been  adopted.  Most  of  the  nets  of  the 
different  states  will  be  found  in  An- 
thon’s  Appendix  to  Shop.  Touchst. 
See  also  the  Appendix  to  the  second 
edition  of  Roberts  on  Frauds. 

FRAUDULENT  CONVEYANCE, 
is  a conveyance  of  property  without 
any  consideration  of  value,  for  the  pur- 
pose of  delaying  or  hindering  creditors. 
These  arc  declared  void  by  the  sta- 
tutes 13  Eliz.  c.  6,  and  27  Eliz.  c.  4, 
the  principles  of  which  have  been 


adopted  in  perhaps  ull  the  states  of  the 
American  Union.  Sec  Voluntary  Con- 
veyance. 

FREE.  Not  bound  to  servitude  ; at 
liberty  to  act  ns  one  pi  wises.  This 
word  is  put  in  opposition  to  slave. 

2.  — Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several 
states,  which  may  be  included  within 
this  Union,  according  to  their  respect- 
ive numbers,  which  shall  be  determin- 
ed by  adding  to  the  whole  number  of 
free  persons,  including  those  bound  to 
service  foru  term  of  years,  and  exclud- 
ing Indians  not  taxed,  three-fifths  of  all 
other  persons.  Const.  U.  S.  art.  1, 
s.  2. 

3.  — It  is  also  put  in  contradistinction 
to  being  bound  as  an  apprentice ; as, 
nn  apprentice  becomes  free  on  attain- 
ing the  age  of  twenty-one  years. 

4.  — The  Declaration  of  Independence 
asserts  that  all  men  are  born  free,  and 
in  that  sense,  the  term  includes  all 
mankind. 

Free  course,  mar.  law.  Having 
the  wind  from  a favourable  quarter. 

2. — To  prevent  collision  of  vessels, 
it  is  the  duty  of  the  vessel  having  n free 
course  to  give  way  to  a vessel  beating 
up  to  windward  and  tacking.  3 Ilugg. 
Adm.  R.  215,  326.  And  at  sen,  it  is 
the  duty  of  such  vessel,  in  meeting  an- 
other, to  go  to  leeward.  3 Car.  & 1*. 
528.  See  9 Car.  & P.  528 ; 2 W. 
Rob.  225  ; 2 Dodson,  87. 

Free  warren,  Lng.  laic,  in  a 
franchise  erected  for  the  preservation 
and  custody  of  beasts  and  fowls  of 
warren.  2 Bl.  Com.  39 ; Co.  Litt. 
233. 

P'REEDMEN,  was  the  name  given 
by  the  Romans  to  those  persons  who 
had  been  released  from  a state  of  serv- 
itude. Vide  Li/jcrti  lihcrtini. 

FREEDOM.  Liberty  ; the  right  to 
do  what  is  not  forbidden  by  law. 
Freedom  does  not  preclude  the  idea  of 
subjection  to  law ; indeed,  it  presup- 
poses the  existence  of  some  legislative 
provision,  the  observance  of  which  in- 
sures freedom  to  us,  by  securing  the 
like  observance  from  others.  2 Mar. 
Cond.  L.  R.  208. 


FRE 


FRE 


597 


FREEHOLD,  estates.  An  estate  of 
freehold  is  an  estate  in  lands  or  other 
real  property,  held  by  a free  tenure,  for 
the  life  of  the  tenant  or  that  of  some 
other  jicrson  ; or  for  some  uncertain 
period.  It  is  called  liberum  tcncmcn- 
tum,  frank  tenement  or  freehold  ; it 
was  formerly  described  to  be  such  an 
estate  ns  could  only  bo  created  by  liv- 
ery of  seisin,  a ceremony  similar  to  the 
investiture  of  the  feudal  law.  But 
since  the  introduction  of  certain  mo- 
dern conveyances,  by  which  an  estate 
of  freehold  may  be’  created  without 
livery  of  seisin,  this  description  is  not 
sufficient. 

2. — There  are  two  qualities  essen- 
tially requisite  to  the  existence  of  a 
freehold  estate.  1.  Immobility;  that 
is  the  subject-matter  must  cither  be 
land,  or  some  interest  issuing  out  of  or 
annexed  to  land.  2.  A sufficient  legal 
indeterminate  duration ; for  if  the  ut- 
most period  of  time  to  which  an  estate 
can  last,  is  fixed  and  determined,  it  is 
not  an  estate  of  freehold.  For  exam- 
ple, if  lands  arc  conveyed  to  a man 
and  his  heirs,  or  for  his  life,  or  for  the 
life  of  another,  or  until  he  shall  be  mar- 
ried, or  go  to  Europe,  he  has  an  estate 
of  freehold ; but  if  such  lands  are 
limited  to  a man  lor  one  hundred  or 
five  hundred  years,  if  he  shall  so  long 
live,  he  has  not  an  estate  of  freehold. 
Cruise  on  Real  Property,  t.  1,  s.  13, 
14  and  15 ; Litt.  § 59  ; 1 Inst.  42,  a ; 
5 Mass.  R.  419;  4 Kent,  Com.  23. 
Freehold  estates  are  of  inheritance  or 
not  of  inheritance.  Cruise,  t.  1,  s.  42. 

FREEHOLDER,  a person  who  is 
the  owner  of  a freehold  estate. 

FREISMAN.  One  who  is  in  the 
enjoyment  of  the  right  to  do  whatever 
he  pleases,  not  forbidden  by  law.  One 
in  the  possession  of  the  civil  rights  en- 
joyed by  the  people  generally.  Sec  6 
Watts,  556. 

FREIGHT,  mar.  law,  contracts , is 
the  sum  agreed  on  for  the  hire  of  a 
ship,  entirely  or  in  part,  for  the  carriage 
of  goods  from  one  port  to  another ; 1 3 
East,  300,  note  ; but  in  its  more  exten- 
sive sense  it  is  applied  to  all  rewards 
or  compensation  paid  for  the  use  of 


ships.  1 Pet.  Adm.  R.  206  ; 2 Boulay- 
Paty,  t.  8,  s.  1 ; 2 B.  & P.  321  ; 4 
Dali.  R.  459;  3 Johns.  R.  335;  2 
Johns.  R.  346  ; 3 Pardess.  n.  705. 

2.  — It  will  be  prdper  to  consider,  1, 
how  the  amount  of  freight  is  to  be  fix- 
ed ; 2,  wlmt  acts  must  bo  done  in  order 
to  be  entitled  to  freight ; 3,  of  the  lien 
of  the  master  or  owner. 

3.  — 1.  The  amount  of  freight  is  usu- 
ally fixed  by  the  agreement  of  the  par- 
ties, and  if  there  be  no  agreement,  the 
amount  is  to  be  ascertained  by  the 
usage  of  the  trade,  and  the  circum- 
stances and  reason  of  the  case.  3 
Kent,  Com.  173.  Pothier  is  of  opinion 
that  when  the  parties  agree  as  to  the 
conveyance  of  the  goods,  without  fix- 
ing a price,  the  master  is  entitled  to 
freight  at  the  price  usually  paid  for 
merchandise  of  a like  quality  at  the 
time  and  place  of  shipment,  and  if  the 
prices  vary  he  is  to  pay  the  mean  price, 
Charte-part,  n.  8.  But  there  is  a case 
which  authorises  the  master  to  require 
the  highest  price,  namely,  when  goods 
are  put  on  board  without  his  know- 
ledge. Ib.  n.  9.  When  the  merchant 
hires  the  whole  ship  for  the  entire  voy- 
age, he  must  pay  the  freight  though  he 
does  not  fully  lade  the  ship ; he  is  ol 
course  only  bound  to  pay  in  proportion 
to  the  goods  he  puts  on  board,  when  he 
docs  not  agree  to  provide  a full  cargo. 
If  the  merchant  agrees  to  furnish  a re- 
turn cargo,  and  he  furnishes  none,  and 
lets  the  ship  return  in  ballast,  he  must 
make  compensation  to  the  amount  of 
the  freight ; this  is  called  dead  freight, 
(q.  v.)  in  contradistinction  to  freight 
due  for  the  actual  carriage  of  goods. 
Roccus,  note  72 — 75  ; 1 Pet.  Adm. 
R.  207;  10  East,  530;  2 Vcrn.  R. 
210. 

4.  — 2.  The  general  rule  is  that  the 
delivery  of  the  goods  at  the  place  of 
destination,  in  fulfilment  of  the  agree- 
ment of  the  charter  party,  is  required, 
to  entitle  the  master  or  owner  of  the 
vessel  to  freight.  But  to  this  rule  there 
are  several  exceptions : 

5.  — 1.  When  a cargo  consists  of  live 
stock,  and  some  of  the  animals  die  in 
the  course  of  the  voyage,  without  any 
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fault  or  negligence  of  the  master  or 
crew,  and  there  is  no  express  agree- 
ment resecting  the  payment  of  freight, 
it  is  in  general  to  l>e  paid,  for  all  that 
were  put  on  board  ; hut  when  the  con- 
tract is  to  pay  for  the  transportation  of 
them,  then  no  freight  is  due  lor  those 
which  die  on  the  voyage.  Molloy,  b. 
2,  c.  4,  s.  8;  Dig.  14,  2,  10;  Abb. 
Ship.  272. 

0. — 2.  An  interruption  of  the  regu- 
lar course  of  the  voyage,  happening 
w ithout  the  fault  of  the  owner,  docs  not 
deprive?  him  of  his  freight  if  the  ship 
afterwards  proceed  with  the  cargo  to 
the  place  of  destination,  as  in  the  case 
of  capture  and  recapture.  3 Rob. 
Adrn.  R.  101. 

7.  — 3.  When  the  ship  is  forced  into  a 
port  short  of  her  destination,  and  can- 
not finish  the  voyage.  If  in  this  case 
the  owner  of  the  goods  will  not  allow 
the  master  a reasonable  time  to  repair, 
or  to  proceed  in  another  ship,  the  mas- 
ter will  be  entitled  to  the  whole  freight ; 
and,  if  after  giving  his  consent  the  mas- 
ter refuse  to  go  on,  he  is  not  entitled 
to  freight. 

8.  — 4.  When  the  merchant  accepts 
of  the  goods  at  an  intermediate  port,  it 
is  the  general  rule  of  marine  law,  that 
freight  is  to  be  paid  according  to  the 
proportion  of  the  voyage  performed, 
and  the  law  will  imply  such  contract. 
The  acceptance  must  be  voluntary, 
and  not  one  forced  upon  the  owner  by 
any  illegal  or  violent  proceedings,  as, 
from  it,  the  law  implies  a contract  that 
freight  pro  rata  itincris  shall  be  ac- 
cepted and  paid.  2 Burr.  883 ; 7 T. 
R.  381  ; Abb.  Shipp,  part  3,  c.  7,  s. 
13;  3 Binn.  445;  5 Binn.  525;  2 
Serg.  & Rawle,  229;  1 W.  C.  C.  R. 
530 ; 2 Johns.  R.  323 ; 7 Crunch,  R. 
358 ; 6 Cowen,  R.  504 ; Marsh.  Ins. 
281,  691  ; 3 Kent,  Com.  182;  Com. 
Dig.  Merchant,  E 3 a note,  pi.  43,  and 
the  cases  there  cited. 

9.  — 5.  When  the  ship  has  perform- 
ed the  whole  voyage,  and  has  brought 
only  a part  of  her  cargo  to  the  place 
of  destination ; in  this  case  there  is  a 
difference  between  a general  ship,  and 
a ship  chartered  for  a specific  sum  for 


the  whole  voyage.  In  the  former  case, 
the  freight  is  to  bo  paid  for  the  goods 
which  may  be  delivered  at  their  place 
of  destination ; in  the  latter  it  has  been 
questioned  whether  the  freight  could  bo 
apportioned,  and  it  seems,  that  in  such 
case  a partial  performance  is  not  suf- 
ficient, and  that  a special  payment 
cannot  be  claimed  except  in  special 
cases.  1 Johns.  R.  24  ; 1 Bulstr.  167  ; 

7 T.  R.  381  ; 2 Campb.  N.  P.  R.  466. 
These  are  some  of  the  exceptions  to 
the  general  rule,  called  for  by  princi- 
ples of  equity,  that  a partial  perform- 
ance is  not  sufficient,  and  that  a partial 
payment  or  rateable  freight  cannot  be 
claimed. 

10. — 3.  In  general  the  master  has  a 
lien  on  the  goods,  and  need  not  part 
with  them  until  the  freight  is  paid  ; and 
when  the  regulations  of  the  revenue 
require  them  to  be  landed  in  a public 
warehouse,  the  master  may  enter  them 
in  his  own  name  and  preserve  the  lien. 
Mis  right  to  retain  the  goods  may,  how- 
ever, be  waived  either  by  an  express 
agreement  at  the  time  oi  making  the 
original  contract,  or  by  bis  subsequent 
agreement  or  consent.  Vide  18  Johns. 
R.  157;  4 Cowen,  R.  470  ; 1 Paine’s 
R.  358 ; 5 Binn.  U.  392. 

Vide,  generally,  13  Yin.  Ab.  501 ; 
Com.  Dig.  Merchant,  E 3,  a;  Bac.  Ah. 
Merchant,  D ; Marsh.  Ins.  91 ; 10 
East,  304  ; 13  East,  300,  n. ; 3 Kent, 
Com.  173 ; 2 Bro.  Civ.  & Adm.  L. 
190;  Merl.  Rep.  h.  t. ; Poth.  Chartc- 
Partie,  h.  t. ; Boulay-Paty,  h.  t. ; Par- 
dess.  Index,  Alfretcment. 

FREIGHTER,  contracts , is  he  to 
whom  a ship  or  vessel  has  been  hired. 
3 Kent,  Com.  173;  3 Pardess.  n. 
704. 

2. — The  freighter  is  entitled  to  the 
enjoyment  of  the  vessel  according  to 
contract,  and  the  vessel  hired  is  the 
only  one  that  he  is  Ixnind  to  take  ; there 
can,  therefore,  be  no  substitution  without 
his  consent.  When  the  vessel  lias 
been  chartered  only  in  part,  tho  freight- 
er is  only  entitled  to  tho  space  he  has 
contracted  for  ; and  in  case  of  his  oc- 
cupying more  room,  or  putting  on 
board  a greater  weight  he  must  pay 
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freight  on  the  principles  mentioned  un- 
der the  article  of  freight. 

3. — The  freighter  is  required  to  us<? 
the  vessel  agreeably  to  the  provisions 
of  the  charter-party,  or,  in  the  absence 
of  any  such  provisions,  according  to 
the  usages  of  trade : he  cannot  load  the 
vessel  with  merchandise  which  would 
render  it  liable  to  condemnation  for 
violating  the  laws  of  a foreign  state.  3 
John.  K.  105.  The  freighter  is  also 
required  to  return  the  vessel  as  soon  as 
the  time  for  which  he  chartered  her 
has  expired,  and  to  pay  the  freight. 

FRESH  SUIT,  j Eng.  law , is  an 
earnest  pursuit  of  the  offender,  when 
a robbery  has  been  committed,  without 
ceasing,  until  he  has  been  arrested  or 
discovered.  Toml.  Law  Diet.  h.  t. 

FfUBUSCULUM,  in  the  eknl  law, 

was  a slight  dissent  ion  between  hus- 
band and  wife,  which  produced  a mo- 
mentary separation,  without  any  inten- 
tion to  dissolve  the  marriage,  in  which 
it  differed  from  a divorce.  Poth.  Pand. 
lib.  50,  s.  100.  This  amounted  to  a 
separation,  (q.  v.)  in  our  law. 

FRIENDLESS  .MAN.  This  name 
was  sometimes  anciently  given  to  an 
outlaw. 

FRIGIDITY,  uied.  juris.  The  same 
as  imj>otcnce,  (q.  v.) 

FRUCTUS  INDUSTRIALS,  arc 
those  fruits  or  produce  of  the  earth 
which  are  obtained  by  the  industry  of 
man,  as  growing  corn. 

FRUIT,  property,  the  production  of 
trees  and  other  plants.  Fruit  is  con- 
sidered real  estates  before  it  is  sepa- 
rated from  the  plant  or  tree  on  which 
it  grows ; after  its  separation  it  ac- 
quires the  character  of  personalty,  and 
mny  be  the  subject  of  larceny  : it  then 
has  all  the  qualities  of  personal  pro- 
perty. 

2. — The  term  fruit,  among  the  civil- 
ians signifies  not  only  the  production 
of  trees  and  other  plants,  but  all  sorts 
of  revenue  of  whatever  kind  they  may 
be.  Fruits  may  be  distinguished  into 
two  kinds;  the  first  called  natural 
fruits,  arc  those  which  the  earth  pro- 
duces without  culture,  as  hay,  the  pro- 
duction of  trees,  minerals,  and  the  like ; 


or  with  culture,  as  grain  and  the  like. 
Secondly,  the  other  kind  of  fruits, 
known  by  the  name  of  civil  fruits,  are 
the  revenue  which  is  not  produced  by 
the  earth,  but  by  the  industry  of  man, 
or  from  animals,  from  some  estate,  or 
by  virtue  of  some  rule  of  law.  Thus, 
the  rent  of  a house,  a right  of  fishing, 
the  freight  of  a ship,  the  toll  of  a mill, 


5,  s.  3,  n.  3.  Sec  Poth.  Dc  la  Com- 
nuinaute,  n.  45. 

FUERO  JURGO.  A Spanish  code 
of  laws,  said  to  be  the  most  ancient  in 
Europe.  Barr,  on  the  Slat.  8,  note. 

FUG  AM  FECIT,  Eng.  law.  Ho 
fled.  This  phrase  is  used  to  express 
that  it  has  been  found  by  inquisition 
that  a person  fled  for  treason  or  felo- 
ny. The  effect  of  this  is  to  make  the 
party  forfeit  his  goods  absolutely,  and 
the  profits  of  his  lands  until  he  has  been 
pardoned  or  acquitted. 

FUGITIVE.  A runaway ; one  who 
is  at  liberty  and  endeavours,  by  going 
away,  to  escape. 

Fugitive  slave,  is  one  who  has  es- 
caped from  the  service  of  his  master. 

2. — The  constitution  of  the  United 
States, art.  4,  s.  2,  3,  directs  that  “no 
person  held  to  service  or  labour  in  one 
state,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of 
any  laws  or  regulation  therein,  be  dis- 
charged from  such  service  or  labour, 
but  shall  be  delivered  up,  on  claim  of 
the  party  to  whom  such  service  or  la- 
bour maybe  due.”  In  practice  summary 
ministerial  proceedings  are  adopted, 
and  not  the  ordiuary  course  of  judicial 
investigations,  to  ascertain  whether 
the  claim  of  ownership  be  established 
beyond  all  legal  controversy.  In  some 
states  strenuous  but  unsuccessful  ef- 
forts have  been  made  to  procure  tho 
supposed  slave  a trial  by  jury.  Vide 
generally,  3 Story,  Com.  on  Const.  § 
1804-1806  ; Serg.  on  Const,  ch.  31, 
p.  387 ; 9 John.  R.  62  ; 5 Serg.  & 
Rawlc,  62  ; 2 Pick.  R.  11;  2 Serg.  & 
Rawle,  306;  3 lb.  4;  1 Wash.  C.  C. 
R.  500;  14  Wend.  R.  507,  539;  18 
Wend.  R.  678;  22  Amer.  Jur.  344. 
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Fugitive  from  justice,  crim.  law , , 
is  one  who  having  committed  a crime 
within  n jurisdiction  goes  into  another 
in  order  to  evade  the  law,  and  avoid 
its  punishment. 

2.  — By  the  constitution  of  the  United 
States,  art.  4,  s.  2,  2,  it  is  provided 
that  “a  person  charged  in  any  state 
with  treason,  felony  or  other  crime, 
who  shall  flee  from  justice,  and  be 
found  in  another  state,  shall  on  demand 
of  the  executive  authority  of  the  same 
state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime.”  The  act  of 
thus  delivering  up  o prisoner  is,  by 
the  law  of  nations  called  extradition , 

(n- v-) 

3.  — Di  fie  rent  opinions  arc  entertain- 
ed in  relation  to  the  duty  of  a nation, 
by  the  law  of  nations,  independently 
of  any  treaty  stipulations,  to  surrender 
fugitives  from  justice  when  properly 
demanded.  Vide  1 Kent,  Com.  30  ; 4 
John.  C.  It.  106 ; 1 Amer.  Jurist,  297  ; 
10  Scrg.  & Rawle,  125;  3 Story. 
Com.  Const.  United  States,  § 1801. 
9 Wend.  R.  218;  2 John.  R.  479  ; 5 
Binn.  R.  017  ; 1 Johns.  Ch.  R.  113 ; 
22  Am.  Jur.  351  ; 24  Am.  Jur.  226  ; 
14  Pet.  R.  540  ; 2 Caines,  R.  213. 

FULL  DEFENCE,  pleading,  is  a 
denial  of  all  wrong  or  injury,  and  is 
expressed  in  the  following  formula : 
“ And  the  said  C D,  (the  defendant,) 
by  E F his  attorney,  comes,  and 
defends  the  wrong  or  injury,  (or  force 
and  injury,)  when  and  where  it  shall 
behove  him,  and  the  damages  and 
whatsoever  else  he  ought  to  defend.” 
Bac.  Ab.  Pleas,  &c.  D ; Co.  Litt.  127 
b;  Lawes  on  PI.  89;  2 Chit.  PI.  409; 
2 Suund.  209  c ; Gould  on  PI.  c.  2,  $ 
0.  See  Defence ; El  Cetera;  Half 
defence. 

FUNCTION,  office , is  properly  the 
occupation  of  an  office,  by  the  perfor- 
mance of  its  duties;  the  officer  is  said 
to  fill  his  function.  Dig.  lib.  32, 1.  05, 
§1. 

FUNCTIONARY.  One  who  is  in 
office  or  in  some  public  employment. 

FUNCTUS  OFFICIO.  This  term 
is  applied  to  something  which  once 


had  life  ond  power,  but  which  now  has 
no  virtue  whatsoever  ; as,  for  example, 
a warrant  of  attorney  on  which  a 
judgment  has  been  entered,  is  functus 
(ffjicio,  and  a second  judgment,  cannot 
be  entered  by  virtue  of  its  authority. 
When  arbitrators  cannot  agree  and 
| choose  an  umpire,  they  are  said  to  be 
functi  officio.  Watts,  on  Arb.  94.  If  a 
bill  of  exchange  be  sent  to  the  drawee, 
and  he  passes  it  to  the  credit  of  the 
holder,  it  is  functus  officio , and  cannot 
be  further  negotiated.  5 Pick.  85. 

FUNDAMENTAL.  This  word  is 
applied  to  those  laws  which  arc  tho 
foundation  of  society.  Those  laws  by 
which  the  exercise  of  empire  is  restrain- 
ed and  regulated,  are  fundamental. 
The  constitution  of  the  United  States  is 
the  fundamental  law  of  the  land.  Sco 
Wolffi  Inst.  Nat.  § 984. 

FUNDED  DEBT,  is  that  part  of 
the  national  debt  for  which  certain 
funds  arc  appropriated  towards  the 
payment  of  the  interact. 

FUNDING  SYSTEM,  Eng.  law . 
The  name  given  to  a plan  which  pro- 
vides that  on  the  creation  of  a public 
loan,  funds  shall  immediately  be  form- 
ed, and  secured  by  law,  for  the  pay- 
ment of  the  interest,  until  the  state 
shall  redeem  the  whole,  and  also  for 
the  gradual  redemption  of  the  capital 
itself.  This  gradual  redemption  of  the 
capital  is  called  the  sinking  of  tho 
debt,  and  the  fund  appropriated  is 
called  the  sinking  fund. 

FUNDS.  Cash  on  hands,  as,  A B 
is  in  funds  to  pay  my  bill  on  him; 
stocks,  as,  A B 1ms  $1000  dollars  in 
the  funds.  By  public  funds  is  under- 
stood, the  taxes,  customs,  &c.  appro- 
priated by  the  government  for  the  dis- 
charge of  its  obligations. 

FUNDUS,  civil  law.  Any  portion 
of  land  whatever,  without  considering 
the  use  or  employ  to  which  it  is 
applied. 

FUNERAL  EXPENSES.  Money 
expended  in  procuring  the  interment  of 
a corpse. 

2. — The  person  who  orders  the 
funeral  is  responsible  personally  for 
the  expenses,  and  if  the  estate  of  the 
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deceased  should  be  insolvent,  he  must 
lose  the  amount.  But  if  there  are 
assets  sufficient  to  pay  these  expenses, 
the  executor  or  administrator  is  bound, 
upon  an  implied  assumpsit,  to  pay 
them.  1 Campb.  N.  P.  R.  298*; 
Ilolt,  309 ; Com.  on  Contr.  529 ; 
1 Hawke's  R.  394;  13  Vin.  Ab.  563. 

3.  — Frequent  questions  arise  as  to 
the  amount  which  is  to  be  allowed  to 
the  executor  or  administrator  for  such 
expenses.  It  is  exceedingly  difficult 
to  gather  from  the  numerous  cases 
which  have  been  decided  upon  this 
subject  any  certain  rule.  Courts  of 
equity  have  taken  into  consideration 
the  circumstances  of  each  case,  and 
when  the  executors  have  acted  with 
common  prudence  and  in  obedience  to 
the  will,  their  expenses  have  been 
allowed.  In  a case  where  the  testator 
directed  to  be  buried  at  a church  thirty 
miles  distant  from  the  place  of  his 
death,  the  sum  of  sixty  pounds  sterling 
was  allowed;  3 Atk.  119;  and  in 
another  case,  under  peculiar  circum- 
stances, six  hundred  pounds  was  allow- 
ed. Prcccd.  in  Ch.  29.  In  a case  in 
Pennsylvania  where  the  intestate  left 
a considerable  estate,  and  no  children, 
the  sum  of  two  hundred  aud  fifty-eight 
dollars  and  seventy-five  cents  was 
allowed,  the  greater  part  of  wliich  had 
been  expended  in  erecting  a tomb- 
stone over  a vault  in  which  the  body 
was  interred.  14  Scrg.  &:  Rawle,  64. 

4.  — It  seems  doubtful  whether  the 
husband  can  call  upon  the  separate 
personal  estate  of  his  wife  to  pay  her 
funeral  expenses.  6 Madd.  R.  90. 

Vide  2 Bl.  Com.  509  ; Godolph.  p. 

2 ; 3 Atk.  249 ; Offi  Ex.  174  ; Bac. 
Ab.  Executors,  &c.,  L 4 ; Vin.  Ab.  h.  t. 

FUNGIBLE,  a term  used  in  the 
civil,  French  and  Scotch  law,  signifies 
any  thing,  whatever,  which  consists 
in  quantity,  and  is  regulated  by  number, 
weight  or  measure,  such  as  corn,  wine 
or  money.  Hein.  Elem.  Pand.  Lib. 
12,  t.  1,  § 2 ; 1 Bell's  Com.  225,  n.  2 ; 
Ersk.  Pr.  Scot.  Law,  B.  3,  t.  1 , § 7 ; 
Poth.  Pret  do  Consomption,  No.  25 ; 
Diet,  dc  Jurisprudence,  mot  Fongible  ; 
Story,  Bailm.  § 284. 
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j FURCA.  The  gallows.  3 Inst.  58. 

FURLINGUS,  a furlong,  or  a fur- 
row one-eighth  part  of  a"  mile  long. 
Co.  Lilt.  5 b. 

FURLONG.  A measure  of  length 
being  forty  poles  or  ouc-cigth  of  a mile. 
Vide  Measures. 

FURLOUGH,  is  a permission  given 
in  the  army  and  navy  to  an  officer  or 
private  to  absent  himself  for  a limited 
time. 

FURNITURE,  personal  chattels  in 
the  use  of  a family.  By  the  term 
household  furniture  in  a will,  all  per- 
sonal chattels  will  pass  which  may 
contribute  to  the  use  or  convenience  of 
the  householder,  or  the  ornament  of 
the  house,  ns  plate,  linen,  china,  both 
useful  and  ornamental,  and  pictures. 
Amb.  610  ; 1 John.  Ch.  R.  329,  388  ; 
l Sim.  & Stu.  189  ; S.  C.  3 Russ.  Ch. 
Cas.  301 ; 2 Williams  on  Ex.  752  ; 1 
Rop.on  Log.  203,4;  3 Ves.,  312, 313. 

FURTHER  HEARING,  crim.  law , 
•practice.  Hearing  at  another  time. 

2.  — Prisoners  are  frequently  com- 
mitted for  further  hearing,  either  when 
there  is  not  sufficient  evidence  for  a 
final  commitment,  or  because  the 
magistrate  has  not  time  at  the  moment 
to  hear  the  whole  of  the  evidence. 
The  magistrate  is  required  by  law, 
and  by  every  principle  of  humanity, 
to  hear  the  prisoner  as  soon  as  possiblo 
after  a commitment  for  further  hearing; 
and  if  he  neglect  to  do  so  within  a 
reasonable  time,  he  becomes  a trespass- 
er. 10  Bam.  & Crcsw.  28  ; S.  C.  5 
Man.  & Ry.  53.  Fifteen  days  were 
held  an  unreasonable  time,  unless 
under  special  circumstances.  4 Carr. 
& P.  134 ; 4 Day,  98  ; 6 S.  & R.  427. 

3.  — In  Massachusetts,  magistrates 
may,  by  statute,  adjourn  the  case  for 
ten  days.  Rev.  Laws,  135,  s.  9. 

4.  — It  is  the  practice  in  England  to 
commit  for  three  days  and  then  from 
thrce  days  to  three  days.  1 Chitty’s 
Criminal  Law,  74. 

FUTURE  DEBT,  in  Scotland  this 
term  is  applied  to  a debt  which  though 
created  is  not  due,  but  is  to  become  so 
at  future  day.  1 Bell’s  Com.  315, 
5th  ed. 
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Future  state,  evidence . A state  1 
of  existence  after  this  life. 

2. — A witness  who  professed  not  to  , 
believe  in  any  future  state  of  existence  j 
was  formerly  rejected  on  the  ground 
of  his  infidelity.  See  the  authorities  , 


cited  under  the  article  Infidel.  But  it 
seems  now  to  be  settled  that  when  the 
witness  believes  in  a God  who  will 
reward  or  punish  him  even  in  this 
world,  he  is  competent.  VVillcs,  550. 
Vide  Atheist. 


GABEL,  a tax  imposition  or  duty. 
This  word  is  said  to  have  the  same 
signification  that  gabellc  formerly  had 
in  France.  Cunn.  Diet.  h.  t.  But 
this  seems  to  be  an  error,  for  gabelle 
signified  in  that  country,  previously  to 
its  revolution,  a duty  ii|>on  wilt.  Mcrl. 
Hep.  h.  t.  Lord  Coke  says,  that 
gdbcl  or  gavel,  gablum , gabellum , 
gabcUetum,  galbcUcUnn , and  gavilki- 
tum , signify  a rent,  duty  or  service, 
yielded  or  done  to  the  king  or  any 
other  lord.  Co.  Lilt.  142,  a. 

GAGE,  contracts.  Personal  pro- 
perty placed  by  a debtor  in  |>ossession 
of  his  creditor,  ns  a security  for  his 
debt;  a pawn,  (q.  v.)  Hence  mort- 
gage is  a dead  pledge. 

GAGER  DEL  LEY.  Wager  of 
law,  (q.  v.) 

GAIN.  The  word  is  used  as  sy- 
nonymous with  profits,  (q.  v.)  Sec 
Fruit. 

GAINAGE,  old  Eng.  law , signifies 
the  draft  oxen,  horses,  wain,  plough, 
and  furniture  for  carrying  on  the  work 
of  tillage  by  the  baser  sort  of  soke  men 
and  villeins,  and  sometimes  the  land 
itself,  or  the  profits  raised  by  cultivat- 
ing it.  Bract,  lib.  1,  c.  9. 

GALLON,  measures.  A gallon  is 
a liquid  measure  containing  two  hun- 
dred and  thirty-one  cubic  inches,  or 
four  quarts. 

GALLOWS.  An  instrument  on 
which  to  hang  criminals  condemned  to 
death. 

GAME.  Birds  and  Ijeasls  of  a wild 
nature  obtained  by  fowling  and  hunt- 
ing. Bac.  Ab.  h.  t. ; Animals  ; Feres 
nalurce. 

GAMING,  is  a contract  between  two 
or  more  persons  by  which  they  agree 


to  play  by  certain  rules  at  cards,  dice, 
or  other  contrivance,  and  that  one  shall 
lie  the  loser  and  the  other  tho  winner. 
When  considered  in  itself,  and  without 
regard  to  the  end  proposed  by  the  play- 
ers, there  is  nothing  in  it  contrary  to 
' natural  equity,  and  the  contract  will  be 
considered  ns  a reciprocal  gift,  which 
the  parties  make  of  the  thing  played 
for,  under  certain  conditions. 

2. — There  are  some  games  which 
depend  altogether  upon  skill,  others, 
upon  chance,  and  some  others  arc  of  a 
mixed  nature.  Billiards  is  an  exam- 
ple of  the  first ; lottery,  of  tho  second  ; 
and  backgammon  of  the  last, 
i 3. — In  general,  at  common  law,  all 

! games  arc  lawful,  unless  some  fraud 
has  been  practiced,  or  such  games  are 
contrary  to  public  policy.  Each  of 
the  parties  to  the  contract  must,  1, 

' have  a right  to  the  money  or  thing 
played  for  ; 2,  he  must  have  given  his 
I full  and  free  consent,  and  not  been 
entrapped  by  fraud ; 3,  there  must  be 
equality  in  the  play  ; 4,  the  play  must 
be  conducted  fairly.  But  even  when 
all  these  rules  have  been  observed,  the 
courts  will  not  countenance  gaming  by 
giving  too  easy  a remedy  for  the  reco- 
very of  money  won  at  play.  Bac.  Ab. 
h.  t.  (A). 

4.  — But  when  fraud  has  been  prac- 
ticed, as  in  all  other  cases,  the  contract 
is  void  ; and  in  some  cases,  when  the 
party  has  been  guilty  of  cheating,  by 

i playing  with  false  dice,  cards  and  the 
like,  he  may  be  indicted  at  common 
law,  and  fined  and  imprisoned,  accord- 
ing to  the  heinousness  of  the  offence. 
1 Russ,  on  Cr.  406. 

5.  — Statutes  have  been  passed  in 
1 perhaps  all  the  states  forbidding  gam- 
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mg  for  money,  at  certain  games,  and 
prohibiting  the  recovery  of  money  lost 
at  such  games.  Vide  Bac.  Ab.  h.  t. ; 
Dane’s  Ab.  Index,  li.  t. ; Poth.  Traite 
du  Jeu  ,*  Merlin,  Repertoire,  mot  Je« ; 
Barbcyrac,  Traite  du  Jeu,  tome  1,  p. 
104,  note  4 ; 1 P.  A.  Browne’s  Rep. 
171  ; 1 Overt.  R.  360  ; 3 Pick.  44(5 ; 
7 Cowen,  490  ; 1 Bibb,  614;  1 Miss. 
635 ; Mart.  & Yerg.  262  ; 1 Bailey, 
315  ; 6 Rand.  094  ; 8 Cowen,  139 ; 2 
Blnckf.  251  ; 3 Blackf.  294 ; and 
StalichoUcr  ; TITigers. 

GAMING  HOUSES,  crim.  laic,  are 
houses  kept  for  the  purpose  of  permit- 
ting persons  to  game  for  money  or 
other  valuable  thing.  They  are  nui- 
sances in  the  eye  of  the  law,  being  de- 
trimental to  the  public,  as  they  promote 
cheating  and  other  corrupt  practices. 
1 Russ,  on  Cr.  299 ; Roscoe’s  Cr.  Ev. 
663  ; Hawk.  B.  1 , ch.  75,  s.  6 : 3 Dc- 
nio’s  R.  101  ; 8 Cowen,  139.  This 
offence  is  punished  in  Pennsylvania, 
and  perhaps,  in  most  of  the  states,  by 
statutory  provisions. 

G AN  A NCI  A L,  Spanish  laic.  A 
term  which  in  Spanish  signifies  nearly 
the  same  as  acquets.  Eiencs  ganan- 
dales  are  thus  defined:  “ Aquellos quo 
el  marido  y la  muger  6 cualquiera  dc 
los  dos  adquicren  6 aumentan  durante 
el  matrimonio  por  compra  li  otro  con- 
trato,  6 mediante  su  trabajo  e indust ria, 
como  tambicn  los  frutos  de  los  bienos 
proprios  quo  cadn  uno  elevo  al  matri- 
monio, et  de  los  quo  subsistiendo  este 
adquicran  para  si  por  cualquier  titulo.” 
1 Febr.  Nov.  lib.  1,  tit.  2,  c.  8,  s.  1. 
This  is  a species  of  continuity  ; the 
property  of  which  it  is  formed  belongs 
in  common  to  the  two  consorts,’ and,  on 
the  dissolution  of  the  marriage  is  divi- 
sible between  them  in  equal  shares.  It 
is  confined  to  their  future  acquisition 
durante  cl  matrimonio , and  the  frutos 
or  rents  nnd  profits  of  the  other  pro- 
j>erty.  1 Burge  on  Confi.  of  Laws, 
418,  419;  Aso  & Man.  Inst.  B.  1,  t. 
7,  c.  5,  § 1. 

GAOL,  is  a prison  or  building  de- 
signated by  law  or  used  by  the  sheriff, 
for  the  confinement  or  detention  of 
those  whose  persons  are  judicially  or- 


dered to  be  kept  in  custody.  This 
word,  sometimes  written  jail,  is  said  to 
be  derived  from  the  Spanish  jaula,  a 
cage,  (derived  from  caula,)  in  French 
g*olc,  gaol.  1 Mann.  & Gran.  222, 
note  (n).  Vide  6 John.  R.  22;  14 
Vin.  Ab.  9 ; Bac.  Ab.  h.  t. ; Dane’s  Ab. 
Index,  h.  t. ; 4 Com.  Dig.  619;  and 
the  articles  Gaoler ; Prison;  Pri- 
soner. 

GAOL-DELIVERY,  Eng.  laic.  To 
insure  the  trial,  within  u certain  time, 
of  all  prisoners,  a patent  in  the  naturo 
of  a letter  is  issued  from  the  king  to 
certain  persons,  appointing  them  his 
justices,  nnd  authorising  them  to  deli- 
ver his  goals.  Cromp.  Jurisd.  125;  4 
Inst.  168;  4 Bl.  Com.  269;  2 Hale, 
P.  C.  22,  32;  2 Hawk.  P.  C.  14,  28. 
In  the  United  States,  the  judges  of  the 
criminal  courts  are  required  to  cause 
the  accused  to  lie  tried  within  the  times 
prescribed  by  the  local  statutes,  and  the 
constitutions  require  a speedy  trial. 

GAOLER,  the  keeper  of  a gaol  or 
prison,  one  who  has  the  legal  custody 
of  the  place  where  prisoners  arc  kept. 

2. — It  is  his  duty  to  keep  the  prison- 
ers in  safe  custody,  and  for  this  pur- 
pose he  may  use  all  necessary  force,  1 
I laic,  P.  C.  601  ; but  any  oppression 
of  a prisoner  under  a pretended  neces- 
sity will  be  punished,  for  the  prisoner, 
whether  lie  be  a debtor  or  a criminal, 
is  entitled  to  the  protection  of  the  laws 
from  oppression. 

GARDEN.  A piece  of  ground  ap- 
propriated to  raising  plants  and  flow- 
ers. 

2. — A garden  is  a parcel  of  a house 
and  passes  with  it.  Br.  Feofl’m.  de 
terre,  53;  2 Co.  32  ; Plowd.  171 ; Co. 
Litt.  5 b,  56  a,  b.  But  see  Moore,  24  ; 
Bac.  Ab.  Grants,  I. 

GARNISH,  Eng. law.  Money  paid 
by  a prisoner  to  his  fellow  prisoners  on 
his  entrance  into  prison. 

To  garnish.  To  warn;  to  garnish 
the  heir,  is  to  warn  the  heir.  Obso- 
lete. 

GARNISHEE,  is  a person  who  has 
money  or  property  in  his  jiossession, 
belonging  to  a defendant,  which  money 
| or  property  has  been  attached  in  his 


C04 


GAR 


GEN 


hands,  and  he  has  had  notice  of  such 
attachment ; he  is  so  called  because  1 
he  has  hud  warning  or  notice  of  the 
attachment. 

2. — From  the  time  of  the  notice  of  j 
the  attachment,  the  garnishee  is  bound 
to  keep  the  property  in  his  hands  to  i 
answer  the  plaintiff’s  claim,  until  the  | 
attachment  is  dissolved,  or  he  is  other-  | 
wise  discharged.  Vide  Serg.  on  Att. 
88  to  110;  Com.  Dig.  Attachment,  E. 

GARNISHMENT.  A warning  to 
any  one  for  his  appearance,  in  a cause 
in  which  he  is  not  a party,  for  the  in- 
formation of  the  court,  and  explaining 
a cause.  For  example,  in. the  practice 
of  Pennsylvania,  when  an  attachment 
issues  against  a debtor  in  order  to  se- 
cure to  the  plaintiff  a claim  due  by  a 
third  person  to  such  debtor,  notice  is 
given  to  such  third  person,  which  no- 
tice is  a garnishment,  und  he  is  called 
the  garnishee. 

GAVEL,  a tax,  imposition  or  tri- 
bute ; the  same  as  gabel , (q.  v.) 

GAVELKIND,  given  to  all  tlie  kin- 
dred. Eng . law.  A tenure  or  custom 
annexed  or  belonging  to  land  in  Kent, 
by  which  the  lands  of  the  father  are 
equally  divided  among  all  his  sons,  or 
the  land  of  the  brother  among  all  his 
brothers,  if  he  have  no  issue  of  his 
own.  LitU  s.  210. 

GELD,  old  Eng.  law , signifies  a 
fine  or  compensation  for  an  offence ; 
also,  rent,  money  or  tribute. 

GEMOTE.  An  assembly.  Witte- 
na  gemote,  during  the  time  of  the  Sax- 
ons in  England,  signified  an  assembly 
of  wise  men.  The  parliament. 

GENDER.  That  which  designates 
the  sexes. 

2. — As  a general  rule,  when  the 
masculine  is  used  it  includes  the  femi- 
nine, as,  man  (q.  v.)  sometimes  in- 
cludes women.  This  is  the  general 
rule,  unless  a contrary  intention  up- 
pears.  Rut  in  penal  statutes,  which 
must  be  construed  strictly,  when  the 
masculine  is  used  and  not  the  feminine, 
the  latter  is  not  in  general  included.  3 
C.  & P.  225.  An  instance  to  the  con- 
trary, however,  may  be  found  in  the 
construction,  25  Ed.  3,  st.  5,  c.  2, 


§ 1 , which  declares  it  to  be  high  trea- 
son, “ When  a man  doth  compass  or 
imagine  the  death  of  our  lord  the 
king?  &c.  These  words  “our  lord 
the  king,”  have  been  construed  to  in- 
clude a queen  regnant.  2 Inst.  7,  8, 
9 ; II.  P.C.  12  ; 1 Hawk.  P.  C.  c.  17  ; 
I3ac.  Ab.  Treason,  D. 

3. — Pothicr  says  that  the  masculine 
often  includes  the  feminine,  but  the  fe- 
minine never  includes  the  masculine ; 
that  according  to  this  rule  if  a man 
were  to  bequeath  to  another  all  his 
i horses,  his  mares  would  pass  by  the 
legacy ; but  if  he  were  to  give  all  his 
mares,  the  horses  would  not  be  in- 
j eluded.  Poth.  Introd.  nu  titre  10,  dcs 
Testament  set  Donat  ions  testameutaires, 
j n.  170;  3 Brev.  R.  9.  Vide  Ayl.  Pand. 
i 57  ; 4 Car.  & Payne,  210;  S.  C.  19 
1 Engl.  Com.  Law  R.  351  ; Rarr.  on  the 
Stat.  210,  note.  Feme  ; Feme  covert  ; 
Feminine ; Male ; Man  ; Hex  ; Wo- 
men ; Worthiest  of  blood. 

GENEALOGY,  is  the  summary 
history  or  table  of  a house  or  family, 
showing  how  the  persons  there  named 
are  connected  together. 

2. — It  is  founded  on  the  idea  of  a 
lineage  or  fumily.  Persons  descended 
from  the  common  father  constitute  a 
family.  Under  the  idea  of  degrees  is 
noted  the  nearness  or  remoteness  of 
relationship,  in  which  one  person  stauds 
with  respect  to  another.  A scries  of 
several  persons,  descended  from  a com- 
mon progenitor,  is  called  a line,  (q.  v.) 
Children  stand  to  each  other  in  the  re- 
lation either  of  full  blood  or  half  blood, 
according  as  they  are  descended  from 
the  same  parents,  or  have  only  one  pa- 
rent in  common.  For  illustrating  de- 
scent and  relationship,  genealogical 
tables  arc  constructed,  the  order  of 
which  depends  on  the  end  in  view.  In 
tables,  the  object  of  which  is  to  show 
all  the  individuals  embraced  in  a fa- 
mily, it  is  usual  to  begin  with  the  old- 
est progenitor,  and  to  put  all  the  per- 
sons of  the  male  or  icmale  sex  in 
; descending,  and  then  in  collateral  lines. 
Other  tables  exhibit  the  ancestors  of  a 
particular  person  in  ascending  lines 
both  on  the  father's  and  mother’s  side. 
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In  this  way  4, 8, 16,  32,  &c.  ancestors 
arc  exhibited,  doubling  at  every  de- 
gree. Some  tables  arc  constructed  in 
the  form  of  a tree,  after  the  model  of 
canonical  luw,  (arbor  consanguini- 
UUis ,)  in  which  the  progenitor  is  placed 
beneath,  ns  if  for  the  root  or  stem. 
Vide  Branch ; Li  fie. 

GENERAL.  This  word  has  seve- 
ral meanings,  namely:  1.  A principal 
oflicer,  particularly  in  the  army ; as, 
General  Washington.  2.  Something 
opposed  to  special,  ns,  a general  ver- 
dict, the  general  issue,  which  expres- 
sions are  used  in  contradistinction  to 
special  verdict,  special  issue.  3.  Prin- 
cipal, as  the  general  post  office.  4. 
Not  select,  as  a general  ship.  (q.  v.) 
5.  Not  particular,  us  a general  cus- 
tom. 6.  Not  limited  ns  general  juris- 
diction. 7.  This  word  is  sometimes 
annexed  or  prefixed  to  other  words  to 
express  or  limit  the  extent  of  their  sig- 
nification ; as  Attorney  General , Soli- 
citor General , the  General  Assembly, 
&c. 

General  Assembly.  This  name 
is  given  in  some  of  the  states  to  the 
senate  and  house  of  representatives, 
which  compose  the  legislative  body. 

General  Imparlance,  plcadbtg , 
is  one  granted  iq>on  a prayer,  in  which 
the  defendant  reserves  to  himself  no 
exceptions,  and  is  always  from  one 
term  to  another.  Gould  on  PI.  c.  2,  § 
17. 

2. — After  such  imparlance,  the  de- 
fendant cannot  plead  to  the  jurisdiction 
nor  in  abatement,  but  only  to  the  action 
or  merits.  See  Imparlance. 

General  Issue,  pleading , is  a plea 
which  traverses  or  denies  at  once  the 
whole  indictment  or  declaration,  with- 
out offering  any  special  matter,  to  evade 
it.  It  is  called  the  general  issue,  be- 
cause, by  importing  an  absolute  and 
general  denial  of  what  is  alleged  in  the 
indictment  or  declaration,  it  amounts  at 
once  to  an  issue.  3 Bl.  Com.  305. 

2. — The  general  issue  in  criminal 
cases,  is,  not  guilty.  In  civil  cases, 
the  general  issues  are  almost  as  vari- 
ous as  the  forms  of  action  ; in  assump- 
sit, the  general  issue  is  non-assiwipsit  ; 


in  debt,  nil  debet ; in  detinue,  non  dc - 
linet ; in  trespass,  non  cul.  or  not 
guilty , &c. 

3. — Any  matter  going  to  show  that 
a deed  or  contract,  or  other  instrument 
is  void,  may  be  given  in  evidence  un- 
der the  general  issue.  10  Mass.  207. 
274  ; 14  Pick.  303.  305;  such  as  usury, 
2 Mass.  540;  12  Mass.  26;  15  Mass. 
48.  54.  See  4 N.  Hump.  R.  40;  2 
Wend.  246;  6 Mass.  400;  10  Mass. 
281.  But  a right  to  give  evidence  un- 
der the  general  issue,  any  matter  which 
would  avail  under  a special  plea,  docs 
not  extend  to  matters  in  abatement.  0 
Mass.  360  ; 14  Mass.  273.  Gould  on 
PI.  c.  4,  pt.  1,  § 0 et  scq. ; Special 
Issue. 

General  land  office.  One  of 
the  departments  of  government  of  the 
United  States. 

2.  — It  was  established  by  the  act  of 
April  25,  1812,  2 Story’s  Laws  U.  S. 
1238 ; another  act  was  passed  March 
24,  1824,  3 Story,  1938,  which  autho- 
rised the  employment  of  additional  offi- 
cers. And  it  was  re-organized  by  the 
following  act  entitled  “ An  act  to  re- 
organize the  General  Land  Office,” 
approved  July  4,  1836. 

3.  — § 1.  Be  it  enacted,  <J*c.  That 
from  and  after  the  passage  of  this  act, 
the  executive  duties  now  prescribed,  or 
which  may  hereafter  be  prescribed  by 
law,  appertaining  to  the  surveying  and 
sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such 
public  lands,  and,  also,  such  ns  relate 
to  private  cluims  of  land,  and  the  issu- 
ing of  patents  for  all  grants  of  land 
under  the  authority  of  the  government 
of  the  United  States,  shall  be  subject  to 
the  supervision  and  control  of  the  com- 
missioner of  the  general  land  office, 
under  the  direction  of  the  president  of 
the  United  States. 

4.  — § 2.  That  there  shall  be  ap- 
pointed in  said  office,  by  the  president, 
by  and  with  the  advice  and  consent  of 
the  senate,  two  subordinate  officers,  one 
of  whom  shall  be  called  principal  clerk 
of  the  public  lands,  and  the  other  prin- 
cipal clerk  on  private  land  claims,  who 
shall  perform  such  duties  as  may  be 
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assigned  to  them  by  the  commissioner 
of  the  general  land  office ; and  in  case 
of  vacancy  in  the  office  of  the  commis- 
sioner ot  the  general  land  office,  or  of 
the  absence  or  sickness  of  the  commis- 
sioner, the  duties  of  said  office  shall 
devolve  upon  and  be  performed,  ad  in- 
terim, by  the  principal  clerk  of  the 
public  lands. 

6. — § 3.  That  there  shall  be  ap- 
pointed by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate, 
an  officer  to  be  styled  the  principal 
clerk  of  the  surveys,  whose  duty  it 
shall  bo  to  direct  and  sujierintcnd  the 
making  of  surveys,  the  returns  thereof, 
and  all  matters  relating  thereto,  which 
are  done  through  the  officers  of  the 
surveyor  general ; and  he  shall  per- 
forin sucli  other  duties  as  may  be  as- 
signed to  him  by  the  commissioner  of 
the  general  land  office. 

6.  — § 4.  That  there  shall  be  ap- 
pointed by  the  president,  by  and  with 
the  consent  of  the  senate,  a recorder  of 
the  general  land  office,  whose  duty  it 
shall  lx?,  in  pursuance  of  instructions 
from  the  commissioner,  to  certify  and 
affix  the  seal  of  the  general  land  office 
to  all  patents  for  public  lands,  and  he 
shall  attend  to  the  correct  engrossing 
and  recording  and  transmission  of  such 
patents.  He  shall  prepare  alphabeti- 
cal indexes  of  the  names  of  patentees, 
and  of  persons  entitled  to  patents ; and 
he  shall  prepare  such  copies  and  exem- 
plifications of  matters  on  file,  or  re- 
corded in  the  general  land  office,  as 
the  commissioner  may  from  lime  to 
time  direct. 

7.  — § 5.  That  there  shall  be  ap- 
pointed by  the  president,  by  and  with 
the  advice  ami  consent  of  the  senate, 
an  officer  to  be  called  the  solicitor  of 
the  general  land  office,  with  an  annual 
salary  of  two  thousand  dollars,  whose 
duty  it  shall  bo  to  examine  and  present 
a report  to  the  commissioner,  of  the 
state  of  facts  in  all  cases  referred  by 
the  commissioner  to  his  attention  which 
shall  involve  questions  of  law,  or  where 
the  facts  are  in  controversy  between 
the  agents  of  government  and  indivi- 
duals, or  there  arc  conflicting  claims 


of  parties  before  the  department,  with 
his  opinion  thereon ; and  also,  to  ad- 
vise the  commissioner,  when  required 
thereto,  on  all  questions  growing  out  of 
the  management  of  the  public  lands,  or 
the  title  thereto,  private  land  claims, 
Virginia  military  scrip,  bounty  lands, 
and  pre-emption  claims  ; and  to  render 
such  further  professional  services  in  the 
business  of  the  department  as  may  he 
required,  and  shall  be  connected  with 
the  discharge  of  the  duties  thereof. 

8. — § 0.  That  it  shall  be  lawful  for 
the  president  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the 
senate,  to  appoint  a secretary,  with  a 
salary  of  fifteen  hundred  dollars  per 
annum,  whose  duty  it  shall  be,  under 
the  direction  of  the  president,  to  sign 
in  his  name,  and  for  him,  all  patents 
for  land  sold  or  granted  under  the  au- 
thority of  the  United  States. 

9-— 7.  That  it  shall  he  the  duty 
of  the  commissioner  to  cause  to  be 
prepared,  and  to  certify,  under  the  seal 
of  the  general  land  office,  such  copies 
of  records,  hooks,  and  papers  on  file 
in  his  office,  as  may  be  applied  for,  to 
be  used  in  evidence  in  courts  of  justice. 

10.  — § 8.  That  whenever  the  office 
of  recorder  shall  become  vacant,  or  in 
case  of  the  sickness  or  absence  of  the 
recorder,  the  duties  of  his  office  shall 
he  performed,  ad  interim,  by  the  prin- 
cipal clerk  on  private  land  claims. 

11.  — $ 9.  That  the  receivers  of  the 
land  offices  shall  make  to  the  secretary 
of  the  treasury  monthly  returns  of  the 
moneys  received  in  their  several  of- 
fices, and  pay  over  such  money  pursu- 
ant to  his  instructions.  And  they  shall 
also  make  to  the  commissioner  of  the 
general  land  office,  like  monthly  re- 
turns, and  transmit  to  him  quarterly 
accounts  current  of  the  debits  and  cre- 
dits of  their  several  offices  with  the 
United  States. 

12.  — § 10.  That  the  commissioner 
of  the  general  land  office  shall  he  enti- 
tled to  receive  an  annual  salary  of 
three  thousand  dollars ; the  recorder  of 
the  general  land  office  an  annual  sal- 
ary  of  fifteen  hundred  dollars;  the 
principal  clerk  of  the  surveys,  an  an- 
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nual  salary  of  eighteen  hundred  dol- 
lars ; and  each  of  the  said  principal 
clerks  an  annual  salary  of  eighteen 
hundred  dollars — from  and  after  the 
date  of  their  respective  commissions ; 
and  that  the  said  commissioner  be  au- 
thorised to  employ,  for  the  service  of 
the  general  land  office,  one  clerk, 
whose  annual  salary  shall  not  exceed 
fifteen  hundred  dollars;  four  clerks, 
whose  annual  salary  shall  not  exceed 
fourteen  hundred  dollars  each;  sixteen 
clerks,  whose  annual  salary  shall  not 
exceed  thirteen  hundred  dollars  each ; 
twenty  clerks,  whose  annual  salary 
shall  not  exceed  twelve  hundred  dol- 
lars each ; five  clerks,  whose  annual 
salary  shall  not  exceed  eleven  hundred 
dollars  each  ; thirty-five  clerks,  whose 
annual  salary  shall  not  exceed  one 
thousand  dollars  each ; one  principal 
draughtsman,  whose  annual  salarv 
shall  not  exceed  fifteen  hundred  dol- 
lars; one  assistant  draughtsman,  whose 
annual  salary  shall  not  exceed  twelve 
hundred  dollars ; two  messengers, 
whose  annual  salary  shall  not  exceed 
seven  hundred  dollars  each ; three  as- 
sistant messengers,  whose  annual  sal- 
ary shall  not  exceed  three  hundred  and 
fifty  dollars  each;  and  two  packers, 
to  make  up  packages  of  patents,  blank 
forms,  and  other  things  necessary  to 
be  transmitted  to  the  district  land  of- 
fices, at  a salary  of  four  hundred  and 
fifty  dollars  each. 

13.  — § 11.  That  such  provisions  of 
the  act  of  the  25th  of  April,  in  the 
year  one  thousand  eight  hundred  and 
twelve,  entitled  “ An  act  for  the  esta- 
blishment of  a general  land  office  in 
the  department  of  the  treasury,  and  of 
all  acts  amendatory  thereof,  as  are  in- 
consistent with  the  provisions  of  this 
act,  I*?,  and  the  same  are  hereby  re- 
pealed. 

14.  — § 12.  That  from  the  first  day 
of  the  month  of  October,  until  the  first 
day  of  the  month  of  April,  in  each 
and  every  year,  the  general  land  office 
and  all  the  bureaus  and  offices  therein, 
as  well  as  those  in  the  departments  of 
the  treasury,  war,  navy,  state,  and 
general  post-office,  shall  be  open  for 


the  transaction  of  the  public  business 
at  least  eight  hours  in  each  nnd  every 
day,  except  Sundays  and  the  twenty- 
fifth  day  of  December;  and  from  the 
first  day  of  April  until  the  first  day  of 
October,  in  each  year,  all  the  aforesaid 
offices  and  bureaus  shall  be  kept  open 
for  the  transaction  of  the  public  busi- 
ness at  least  ten  hours,  in  each  nnd 
every  day,  except  Sundays  and  the 
fourth  day  of  July. 

15.  — § 13.  That  if  any  person  shall 
apply  to  any  register  of  any  land  of- 
fice to  enter  any  land  whatever,  and 
the  said  register  shull  knowingly  nnd 
falsely  inform  the  person  so  applying 
that  the  same  has  already  been  en- 
tered, and  refuse  to  permit  the  person 
so  applying  to  enter  the  same,  such  re- 
gister shall  be  liable  therefor,  to  the 
person  so  applying,  for  five  dollars  for 
each  acre  of  land  which  the  jjorson  so 
applying  offered  to  enter,  to  be  reco- 
vered by  action  of  debt,  in  any  court 
of  record  having  jurisdiction  of  the 
amount. 

16.  — § 14.  That  all  and  every  of 
the  officers  whose  salaries  arc  herein- 
before provided  for,  are  hereby  prohi- 
bited from  directly  or  indirectly  pur- 
chasing, or  in  any  way  becoming  inte- 
rested in  the  purchase  of,  any  of  the 
public  land ; and  in  case  of  a violation 
of  this  section  by  such  officer,  and  on 
proof  thereof  being  made  to  the  Presi- 
dent of  the  United  States,  such  officer, 
so  oftending,  shall  be,  forthwith,  re- 
moved from  office. 

General  ship,  is  one  which  is  em- 
ployed by  the  master  or  owners,  on  a 
particular  voyage,  and  is  hired  by  a 
number  of  persons,  unconnected  with 
each  other,  to  convey  their  respective 
goods  to  the  place  of  destination. 

2. — This  contract,  altliough  usually 
made  with  the  master,  and  not  with 
the  owners,  is  considered  in  law  to  be 
made  with  them  also,  and  that  both  he 
and  they  arc  separately  bound  to  the 
performance  of  it.  Abbott  on  Ship. 
112,  215,  216. 

General  special  imparlance, 
pleading , is  one  in  which  the  defend- 
ant reserves  to  himself  “ all  advan- 
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tages  and  exceptions  whatsoever."  ' 2 
Chit.  n.  403. 

2. — This  kind  of  imparlance  allows 
the  defendant  not  only  to  plead  in  abate- 
ment and  to  the  nction,  but  also  to  the 
jurisdiction  of  the  court.  Gould  on  PI. 
c.  2,  § 1 9.  Sec  Imparlance. 

General  traverse,  in  pleading , 
is  one  preceded  by  a general  induce- 
ment, and  denying,  in  general  terms, 
all  that  is  last  before  alleged  on  the 
opposite  side,  instead  of  pursuing  the 
words  of  the  allegations,  which  it  de- 
nies. 

2. — Of  this  sort  of  traverse,  the  re- 
plication de  injuriA  suA  propria,  ab- 
sque tali  causa,  in  answer  to  a justifi- 
cation, is  a familiar  example.  Bac. 
Ab.  Pleas,  H 1;  Steph.  PI.  171; 
Gould,  PI.  c.  7,  § 5 ; Archb.  Civ.  PI. 
194.  Vide  Traverse;  Special  Tra- 
verse. 

GENS.  An  ancient  word,  signify- 
ing nation,  and  sometimes  a family. 
1 Tho.  Co.  Litt.  259,  n.  13.  In  the 
French  law,  it  is  used  to  signify  people 
or  nations,  as,  Droit  des  Gens,  the  law 
of  nations. 

GENTLEMAN.  In  the  English 
law,  according  to  Sir  Edward  Coke,  is 
one  who  bears  a coat  of  armour.  2 
Inst.  667.  In  the  United  States,  this 
word  is  unknown  to  the  law,  but  in 
many  places  it  is  applied,  by  courtesy, 
to  all  men,  rich  or  poor,  black  or  white. 
See  Poth.  Proc.  Crim.  sect.  1,  App. 
§3. 

GENTLEWOMAN.  This  word  is 
unknown  to  the  law  in  the  United 
States,  and  is  but  little  used.  In  Eng- 
land it  was,  formerly,  a good  addition 
of  tho  state  or  degree  of  a woman.  2 
Inst.  667. 

GENUS,  denotes  the  number  of 
beings,  or  objects,  which  agree  in  cer- 
tain general  properties,  common  to 
them  all,  so  that  genus  is,  in  fact,  only 
an  abstract  idea,  expressed  by  some 
general  name  or  term;  or  rather  a 
name  or  term,  to  signify  what  is  called 
an  abstract  idea.  Thus,  goods  is  the 
generic  name,  and  includes,  generally, 
all  personal  property;  but  this  word 
may  be  restrained,  particularly  in  be- 


quests, to  such  goods  as  are  of  the 
same  kind  as  those  previously  enume- 
rated. Vide  3 Ves.  311 ; 11  Ves.  657 ; 

1 Eq.  Cas.  Ab.  201,  pi.  14;  2 Ves. 
sen.  278,  280 ; Dig.  50,  17,  80 ; lb. 
12,  1,  2,  3. 

GEORGIA.  The  name  of  one  of 
the  original  states  of  the  United  States 
of  America.  George  the  Second  grant- 
ed a charter  to  Lord  Percival,  and 
twenty  others,  for  the  government  of 
the  province  of  Georgia.  It  was  gov- 
erned under  this  charter  till  the  year 
1751,  when  it  was  surrendered  to  the 
crown.  From  that  period  to  the  time 
of  tho  American  revolution,  the  colony 
was  governed  as  other  royal  provinces. 

2.  — The  constitution  of  the  state,  as 
revised,  amended,  and  compiled  by  the 
convention  of  the  state,  was  adopted  at 
Louisville,  on  the  30th  day  of  May, 
1793.  It  directs,  art.  1,  s.  1,  that  the 
legislative,  executive,  and  judiciary  de- 
partments of  government  shall  be  dis- 
tinct, and  each  department  shall  bo 
confided  to  a separate  body  of  magis- 
tracy. 

3.  — 1.  The  legislative  power  is  vest- 
ed in  two  separate  and  distinct  branches, 
to  wit,  a senate  and  house  of  represen- 
tatives, styled,  “the  General  Assem- 
bly.”  1st.  The  senate  is  elected  an- 
nually, and  is  composed  of  one  member 
from  each  county,  chosen  by  tho  elec- 
tors thereof.  The  senate  elect,  by 
ballot,  a president  out  of  their  own 
body.  2d.  The  house  of  representa- 
tives is  composed  of  members  from  all 
the  counties,  according  to  their  respec- 
tive numbers  of  free  white  persons,  and 
including  three-fifths  of  all  the  people 
of  colour.  The  enumeration  is  made 
once  in  seven  years,  and  any  county 
containing  three  thousand  persons, 
according  to  the  foregoing  plan  of 
enumeration,  is  entitled  to  two  mem- 
bers ; seven  thousand  to  three  mem- 
bers ; and  twelve  thousand  to  four 
members ; but  each  couuty  shall  have 
at  least  one,  and  not  more  than  four 
members.  The  representatives  are 
chosen  annually.  The  house  of  repre- 
sentatives choose  their  speaker  and 
other  officers. 
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4.  — 2.  The  executive  power  is  vested 
in  a governor,  elected  by  the  general 
assembly,  who  holds  his  office  for  the 
term  of  two  years.  In  case  of  vacancy 
in  his  office,  the  president  of  the  senate 
nets  as  governor,  until  the  disability  is 
removed,  or  until  the  next  meeting  of 
the  general  assembly. 

5.  — 3.  The  judicial  powers  of  the 
state  are,  by  the  3d  article  of  the  con- 
stitution, distributed  as  follows : 

% 1.  The  judicial  powers  of  this 
state  shall  be  vested  in  a superior 
court,  and  in  such  inferior  jurisdictions 
as  the  legislature  shall,  from  time  to  \ 
time,  ordain  and  establish.  The  judges  . 
of  the  superior  courts  shall  be  elected 
for  the  term  of  three  years,  removable 
by  the  governor,  on  the  address  of  two-  [ 
thirds  of  both  houses  for  that  purpose, 
or  by  impeachment  and  conviction 
thereon.  The  superior  court  shall  | 
have  exclusive  and  final  jurisdiction  in 
all  criminal  cases  which  shall  be  tried  I 
in  the  county  wherein  the  crime  was 
committed ; and  in  all  cases  respect- 
ing titles  to  land,  which  shall  be  tried 
in  the  county. where  the  land  lies ; and 
shall  have  power  to  correct  errors  in 
inferior  judicatories  by  writs  of  certio- 
rari, as  well  as  errors  in  the  superior 
courts,  and  to  order  new  trials  on  pro- 
per and  legal  grounds:  Provided,  That 
such  new  trials  shall  be  determined, 
and  such  errors  corrected,  in  the  supe- 
rior court  of  tlie  county  in  which  such 
action  originated.  And  the  said  court 
shall  also  have  appellative  jurisdiction 
in  such  other  cases  as  the  legislature 
may  by  law  direct,  which  shall  in  no 
case  tend  to  remove  the  cause  from  the 
county  in  which  the  action  originated ; 
and  the  judges  thereof,  in  all  cases  of 
application  for  new  trials,  or  correction 
of  error,  shall  enter  their  opinions  on 
the  minutes  of  the  court.  The  inferior 
courts  shall  have  cognizance  of  all 
civil  cases,  which  shall  lx?  tried  in  the 
county  wherein  the  defendant  resides, 
except  in  cases  of  joint  obligors,  re- 
siding in  different  counties,  which  may 
be  commenced  in  either  county ; and  a 
copy  of  the  petition  and  process  served 
on  the  party  or  parties  residing  out  of  | 
Voi*.  i.— 77 


thd  county  in  which  the  suit  may  be 
commenced,  shall  be  deemed  sufficient 
service,  under  such  rulesand  regulations 
I as  the  legislature  may  direct ; hut  the 
1 legislature  may,  by  law,  to  which  two- 
tlurds  of  each  branch  shall  concur,  give 
concurrent  jurisdiction  to  the  superior 
courts.  The  superior  and  inferior 
courts  shall  sit  in  each  county  twice  in 
every  year,  at  such  stated  times  as  the 
legislature  shall  appoint. 

ti. — § 2.  The  judges  shall  have  sala- 
ries adequate  to  their  services,  estab- 
lished by  law,  which  shall  not  l>c  in- 
creased or  diminished  during  their  con- 
tinuance in  office  ; but  shal  not  receive 
any  other  perquisites  or  emoluments 
whatever,  from  parties  or  others,  on 
account  of  any  duty  required  of 
them. 

7.  — ^ 3.  There  shall  be  a state’s  at- 
torney and  solicitors  appointed  by  the 
legislature,  and  commissioned  by  the 
governor,  who  shall  hold  their  offices 
for  the  term  of  three  years,  unless  re- 
moved by  sentence  on  impeachment, 
or  by  the  governor,  on  the  address  of 

| each  branch  of  the  general  assembly. 
They  shall  have  salaries  adequate  to 
their  services,  established  by  law, 
which  shall  not  be  increased  or  di- 
I minished  during  their  continuance  in 
' office. 

8.  — § 4.  Justices  of  the  inferior 
courts  shall  be  appointed  by  the  gcnc- 

! ral  assembly,  and  1x5  commissioned  by 
the  governor,  and  shall  hold  their  com- 
missions during  good  behaviour,  or  as 
long  as  they  respectively  reside  in  the 
county  for  which  they  shall  be  appoint- 
ed, unless  removed  by  sentence  on  iin- 
peachment,  or  by  the  governor,  on  the 
address  of  two-thirds  of  each  branch 
of  the  general  assembly.  They  may 
be  compensated  for  their  services  in 
such  manner  as  the  legislature  may  by 
law  direct. 

9.  — ^ 5.  The  justices  of  the  peace 
shall  be  nominated  by  the  inferior 
courts  of  the  several  counties,  and  com- 
missioned by  the  governor ; and  there 
shall  be  two  justices  of  the  peace  in 
each  captain’s  district,  either  or  both 
of  whom  shall  have  power  to  try  all 
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cases  of  a civil  nature  within  their  dis- 
trict, where  the  debt  or  litigated  demand 
does  not  exceed  thirty  dollars,  in  such 
manner  as  the  legislature  may  by  law 
direct.  They  shall  hold  their  appoint- 
ments during  good  behaviour,  or  until 
they  shall  be  removed  by  conviction, 
on  indictment  in  the  superior  court,  for 
mnl-practice  in  office,  or  for  any  felo- 
nious or  infamous  crime,  or  by  the 
governor,  on  the  address  of  two-thirds 
of  each  branch  of  the  legislature. 

10.  — § 6.  The  powers  of  a court  of 
ordinary  or  register  of  probates,  shall 
be  invested  in  the  inferior  courts  of 
each  county ; from  whose  decision 
there  may  be  an  appeal  to  the  superior 
court,  under  such  restrictions  and 
regulations  as  the  general  assembly 
may  by  law  direct;  but  the  inferior 
court  shall  have  power  to  vest  the 
care  of  the  records,  and  other  pro- 
ceedings therein,  in  the  clerk,  or  such 
other  person  as  they  may  appoint ; and 
any  one  or  more  justices  of  the  said 
court,  with  such  clerk  or  other  person, 
may  issue  citations  and  grant  tempo- 
rary letters  in  time  of  vacation,  to  hold 
until  the  next  meeting  of  the  said  court ; 
and  such  clerk  or  other  person  may 
grant  marriage  licenses. 

11.  — § 7.  The  judges  of  the  superior 
courts,  or  any  one  of  them,  shall  have 
power  to  issue  w rits  of  mandamus,  pro- 
hibition, scire  facias,  and  all  other  w rits 
which  may  be  necessary  for  carrying 
their  powers  fully  into  effect. 

GERMAN,  relations , germanus , 
whole  or  entire,  as  respects  genealogy 
or  descent ; thus,  “ brother-german,” 
denotes  one  who  is  brother  both  by  the 
father  and  mother’s  side;  “cousins- 
german,”  those  in  the  first  and  near- 
est degree,  i.  e.  children  of  brothers  or 
sisters.  Tech.  Diet.  4 M.  & C. 
56. 

GERONTOCOMI,  civil  late.  Are 
officers  appointed  to  manage  hospitals 
for  poor  old  persons.  Clef  des  Lois 
Rom.  mot  Administrateurs. 

GEST ATION,  mol.  jur.  The  time 
during  which,  a female  who  has  con- 
ceived, carries  the  embryo  or  fcetus  in 
her  uterus.  By  the  common  consent  j 


of  mankind,  the  term  of  gestation  is 
considered  to  be  ten  lunar  months,  or 
forty  weeks,  equal  to  nine  calendar 
months  und  a week.  This  period  has 
been  adopted,  because  general  obser- 
vation when  it  could  be  correctly  made, 
has  proved  its  correctness.  Cyclop,  of 
Pract.  Med.  vol.  4,  p.  67,  art.  Succes- 
sion of  inheritance.  But  this  may  vary 
one,  two,  or  three  weeks.  Co.  Litt. 
1*23  b,  Harg.  & Butler’s,  note  190*  ; 
Ryan’s  Med.  Jurisp.  1*21 ; Coop.  Med. 
Jur.  18;  Civ.  Code  of  Louis,  art. 
*203-211  ; 1 Beck’s  Med.  Jur.  476. 
See  Pregnancy. 

GIFT,  conveyancing , is  properly 
applied  to  the  creation  of  an  estate 
tail ; as  that  of  feoffinent  is  to  that  of 
an  estate  in  Ice  simple.  It  differs  in 
nothing  from  a feoffinent,  but  in  the 
nature  of  the  estate  passing  by  it ; and 
livery  of  seisin  must  be  given  to  render 
it  effectual.  The  oj>erative  words  of 
this  conveyance  are  do  or  deli.  The 
maker  of  this  instrument  is  called  the 
donor,  and  he  to  whom  it  is  made,  the 
donee.  2 Bl.  Com.  316;  Litt.  59; 
Touchs.  ch.  11. 

Gift,  contracts , is  the  act  by  which 
the  owner  of  a thing,  voluntarily  trans- 
fers the  title  and  possession  of  the 
same,  from  himself  to  another  person 
w ho  accepts  it,  w ithout  any  considera- 
tion. It  differs  from  a grant,  sale,  or 
barter  in  this,  that  in  each  of  these 
cases  there  must  be  a consideration, 
and  a gift,  as  the  definition  states,  must 
be  without  consideration. 

2. — The  manner  of  making  the  gift 
may  be  in  writing,  or  verbally,  and, 
as  far  as  personal  chattels  are  con- 
cerned, they  are  equally  binding. 
Perk.  § 57;  2 Bl.  Com.  441.  But 
real  estate  must  be  transferred  by 
deed. 

d. — There  must  be  a transfer  made 
with  an  intention  of  passing  the  title, 
and  delivering  the  possession  of  the 
thing  given,  and  it  must  bo  accepted 
by  the  donee.  1 Madd.  Ch.  R.  175, 
Am.  cd.  p.  104;  sed  vide  2 Barn. 
Aid.  551  ; Noy’s  Rep.  67. 

4. — The  transfer  must  be  without 
consideration,  for  if  there  be  the  least 
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consideration,  it  will  change  the  con- 
tract into  a sale  or  barter,  if  posses- 
sion be  delivered;  or  if  not  into  an 
executory  contract.  2 III.  Com.  440. 

5. — Gifts  arc  divided  into  gifts  inter 
vivas , and  girts  causa  mortis ; and 
also  into  simple  or  proper  gifts,  that 
is,  such  as  arc  to  take  immediate 
effect,  without  any  condition ; and 
qualified  or  improper  gifts,  or  such  ns 
derive  their  force  upon  the  happening 
of  some  condition  or  contingency ; as, 
for  example,  a donatio  causa  mortis. 
Vide  Donatio  causa  mortis ; Gifts 
inter  vivos;  and  Vin.  Ab.  h.  t. ; Com. 
Dig.  Biens,  I)  2,  and  Grant;  Bac.  Ab. 
Grant;  14  Vin.  Ab.  II);  3 M.  & S. 
7;  5 Taunt.  212. 

Gift  inter  vivos,  is  a gift  made 
from  one  or  more  persons,  without 
any  prospect  of  immediate  death,  to 
one  or  more  others. 

2. — These  gifts  are  so  called  to  dis- 
tinguish them  from  gifts  causa  mortis, 
(vide  Donatio  causa  mortis ,)  from 
which  they  differ  essentially. — 1.  A 
gift  inter  vivos,  when  completed  by 
delivery  passes  the  title  to  the  thing  so 
that  it  cannot  be  recovered  back,  by 
the  giver:  the  gift  causa  mortis  is 
always  given  upon  the  implied  con- 
dition that  the  giver  may  at  any  time 
during  his  life  revoke  it.  7 Taunt. 
231 ; 3 Binn.  3G6. — 2.  A gift  inter 
vivos  may  be  made  by  the  giver  at 
any  time;  the  donatio  mortis  causa 
must  be  made  by  the  donor  while  in 
peril  of  death.  In  both  case's  there 
must  be  a delivery.  2 Kent’s  Com. 
354  ; 1 Beav.  R.  605. 

GIFTOM  AN,  Swedish  laic.  lie 
who  has  a right  to  dispose  of  a woman 
in  marriage. 

2. — This  right  is  vested  in  the  father, 
if  living  ; if  dead,  in  the  mother ; they 
may  nominate  a person  in  their  place, 
but  for  want  of  such  nomination,  the 
brothers  german,  and  for  want  of  them, 
consanguine  brothers,  and  in  default  of 
the  latter,  uterine  brothers  have  the 
right,  but  they  are  bound  to  consult 
the  paternal  or  maternal  grandfather. 
Swed.  Code,  tit.  of  Marriage,  c.  1. 

GILL.  A measure  of  capacity, 


equal  to  one  fourth  of  a pint.  Vide 
Measure. 

GIRANTEM,  mcr.  law . An  Italian 
word,  which  signifies  the  drawer.  It 
is  derived  from  girarcy  to  draw,  in  the 
same  manner  that  the  English  verb  to 
murder,  is  transformed  into  murdrare 
in  our  old  indictments.  Ilall,  Mar. 
Loans,  183,  n. 

GIST,  pleading.  Gist  of  the  uction 
is  the  essential  ground  or  object  of  it  in 
point  of  law,  and  without  which  there 
is  no  cause  of  action.  Gould  on  PI. 
eh.  4,  § 12.  But  it  is  observable  that  the 
substance  or  gist  of  the  action  is  not 
always  the  principal  cause  of  the 
plaintiff’s  complaint  in  point  of  fact, 
nor  that  on  which  he  recovers  all  or 
the  greatest  part  of  his  damages. 

2. — It  frequently  happens  that  upon 
that  part  of  his  declaration  which  con- 
tains the  substance  or  gist  of  the  action 
he  only  recovers  nominal  damages, 
and  he  gets  his  principal  satisfaction  on 
account  of  matter  altogether  collateral 
thereto.  A thmiliar  instance  of  this  is 
the  case  where  a father  sues  the  defen- 
dant for  a trespass  for  the  seduction  of 
his  daughter.  The  gist  of  the  action 
is  the  trespass  and  the  loss  of  his 
daughter’s  services,  but  the  collateral 
cause  is  the  injury  done  to  his  feelings 
for  which  the  principal  damages  arc 
given.  In  stating  the  substance  or 
gist  of  the  action,  every  thing  must 
be  averred  which  is  necessary  to 
be  proved  at  the  trial.  Vide  1 Vin. 
Ab.  598;  2 Phil.  Ev.  1,  note.  See 
Bac.  Abr.  Pleas,  B ; Doct.  PI.  85.  See 
Damages^  special,  in  plea/ling;  1 Vin. 
Ab.  598;  2 Phil.  Ev.  1,  ». 

GIVER,  contracts.  lie  who  makes 
a gift,  (q.  v.) ; by  his  gift,  the  giver 
always  impliedly  agrees  with  the  donee 
that  he  will  not  revoke  the  gift. 

GIVING  IN  PAYMENT.  This 
term  is  used  in  Louisiana;  it  signifies 
that  a debtor  instead  of  paying  a debt 
ho  owes  in  money,  satisfies  his  creditor 
by  giving  in  payment  a movable  or 
immovable.  Vide  Dation  en  paic- 

7110  it. 

Givixg  time,  contracts.  Any  agree- 
ment by  which  a creditor  gives  his 
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debtor  a delay  or  time  in  paying 
his  debt,  beyond  that  contained  in  the 
original  agreement;  when  other  per- 
sons arc  responsible  to  him  cither  ns 
drawer,  endorser,  or  surety,  if  such 
time  be  given  without  the  consent  of 
the  latter,  it  discharges  them  from  re- 
sponsibility to  him.  1 Gull.  Rep.  22  ; 
7 John.  R.  332;  10  John.  Rep.  180; 
lb.  0 87 ; Kirby,  R.  307 ; 3 Binn.  R. 
023  ; 2 John.  Ch.  R.  554  ; 3 Desaus. 
Ch.  Rep.  004 ; 2 Desaus.  Ch.  R.  230, 
389 ; 2 Ves.  jr.  504  ; 0 Vcs.  jr.  805  ; 
3 Atk.  91  ; 2 Bos.  & Bull.  02 ; 4 M. 
& S.  232  ; Bac.  Ab.  Obligations,  D ; 

0 Dow.  B.  C.  238 ; 3 Meriv.  R.  272  ; 
5 Barn.  & A.  187.  Vide  1 Leigh's  N. 
P.  31  ; 1 B.  & B.  052  ; 2 B.  & B.  01  ; 
3 B.  & B.  303;  8 East,  R.  570;  3 
Price,  R.  521  ; 2 Cnmpb.  R.  178;  12 
East,  R.  38  ; 5 Taunt.  R.  319;  S.  C. 

1 E.  C.  L.  R.  119;  Rose.  Civ.  Ev. 
171 ; 8 Watts,  R.  448 ; 4 Penn.  St.  R. 
73  ; 10  Paige  70  ; and  the  article  For- 
bearance. 

2. — But  mere  delay  in  suing,  with- 
out fraud  or  any  agreement  with  the 
principal,  is  not  such  giving  time  as 
will  discharge  the  surety.  1 Gallis. 
32;  2 Pick.  581;  3 Bluckf.  93;  7 
John.  332.  Sec  Surety. 

GLADIUS.  In  our  old  Latin  authors 
and  in  the  Norman  laws,  this  word 
was  used  to  signify  supreme  jurisdic- 
tion, jus  gladii. 

GLEANING.  The  net  of  gather- 
ing such  grain  in  a field  where  it  grew, 
which  may  have  been  left  by  the 
reapers  after  the  sheaves  were  gathered. 

2. — There  is  a custom  in  England, 
it  is  said,  by  which  the  poor  are  allow- 
ed to  enter  and  glean  upon  another's 
land  after  harvest  without  being  guilty 
of  a trespass.  3 Bl.  Com.  212.  But 
it  has  been  decided  that  the  community 
are  not  entitled  to  claim  this  privilege 
as  a right.  1 lien.  Bl.  51.  In  the 
United  States,  it  is  believed,  no  such 
right  exists.  This  right  seems  to  have 
existed  in  some  parts  of  France.  Mert 
Repert.  mot,  Glanage.  As  to  whether 
gleaning  would  or  would  not  amount 
to  larceny.  Vide  Woodf.  Landl.  & 
Ten.  242  ; 2 Russ,  on  Cr.  99. 


GLEBE,  Eccles . law,  is  the  land 
which  belongs  to  a church.  It  is  the 
dowry  of  the  church.  Globa  est  terra 
qua  consistit  dos  ecclcsitr.  Lind.  254  ; 

9 Crunch,  Rep.  329.  In  the  civil  law, 
it  signified  the  soil  of  an  inheritance; 
there  were  scrls  of  the  glebe,  called 
glebce  (uldicti.  Code,  11,  47,  7 ct  21 ; 
Nov.  54,  c.  1. 

GLOUCESTER,  STATUTE  OF. 
An  English  statute  passed  6Edw.  1.  An- 
no Domini  1276  ; is  so  culled  because  it 
was  passed  at  Gloucester.  There  were 
other  statutes  made  at  Gloucester, 
which  do  not  bear  this  name.  See 
stat.  2 Rich.  II. 

GO.  This  word  is  used  sometimes 
technically.  When  a party  is  dismissed 
the  court,  he  is  said  to  go  without  day ; 
that  is,  there  is  no  day  appointed  for 
him  to  appear  again. 

GOD.  The  Supreme  Being.  Men 
have  sometimes  presumptously  at- 
tempted to  legislate  in  matters  between 
God  and  man.  Such  laws  are  gene- 
rally unwise  and  unjust.  In  the  United 
States  every  one  is  allowed  to  worship 
God  according  to  the  dictates  of  his 
own  conscience. 

God  and  my  country.  When  a 
prisoner  is  arraigned,  he  is  asked,  how 
will  you  be  tried  I he  answers,  By  God 
amt  my  country.  This  practice  arose 
when  the  prisoner  had  the  right  to 
choose  the  mode  of  trial,  namely,  by 
ordeal  or  by  jury,  and  then  he  elected 
by  God  or  his  country , that  is,  by  jury. 
It  is  probable  that  originally  it  was  By 
God  or  my  country;  for  the  question 
asked  supposes  an  option  in  the  priso- 
ner, and  the  answer  is  meant  to  assert 
his  innocence  by  declining  neither  sort 
of  trial.  1 Chit.  Cr.  Law,  416 ; Barr, 
on  the  Stat.  73,  note. 

God  both,  cedes,  law.  An  ecclesi- 
astical or  church  fine  imposed  ujion  an 
offender  for  crimes  and  offences  com- 
mitted against  God. 

GOING  WITNESS,  is  one  who  is 
going  out  of  the  jurisdiction  of  the  court, 
although  only  into  a state  or  country 
under  the  general  sovereignty  ; as,  for 
example,  if  lie  is  going  from  one  to 
another  of  the  United  Stutes,  or,  in 
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Great  Britain,  from  England  to  Scot- 
land. 2 Dick.  454. 

GOLD.  A metal  used  mostly  in 
making  money,  or  coin.  It  is  divided 
into  pure  gold,  that  is,  when  the  metal 
is  unmixed  with  any  other  ; and  stand- 
ard gold,  which  is  a gold  less  pure,  and 
mixed  with  some  other  metal,  called 
alloy.  Vide  Money. 

GOOD  BEHAVIOUR.  Conduct  au- 
thorised by  law.  Surety  of  good  beha- 
viour may  be  demanded  from  any  per- 
son who  is  justly  suspected,  upon 
sufficient  grounds,  of  intending  to  com- 
mit a crime  or  misdemeanor.  Surety 
for  good  behaviour  is  somewhat  similar 
to  surety  of  the  pcuce,  but  the  recog- 
nizance is  more  easily  forfeited,  and  it 
ought  to  be  demanded  with  greater 
caution.  1 Binn.  98,  n. ; 2 Yeatcs, 
437  ; 14  Vin.  Ab.  21  ; Dane’s  Ab.  In- 
dex, h.  t.  As  to  what  is  a breach  of 
good  behaviour,  see  2 Mart.  N.  S.  083. 

GOOD  AND  LAWFUL  MEN, pro- 
hi  el  Icgales  homines.  The  law'  requires 
that  those  who  serve  on  juries  shall  be 
good  and  lawful  men ; by  which  is  un- 
derstood those  qualified  to  serve  on 
juries,  that  is,  that  they  be  of  full  age, 
citizens,  not  infamous  nor  non  corn- 
jmtis  mentis , and  they  must  be  resident 
in  the  county  where  the  venue  is  laid. 
Bac.  Ab.  Juries,  A ; Cro.  Eliz.  054  ; 3 
Inst.  30 ; 2 Rollu’s  R.  82 ; Cam.  & 
Norw.  38. 

GOOD  CONSIDERATION,  con- 
tracts. A good  consideration  is  one 
which  flows  from  kindred  or  natural 
love  and  affection  alone,  and  is  not  of 
a pecuniary  nature.  Vin.  Ab.  Conside- 
ration, B.  Vide  Console  ration. 

GOOD  WILL;  by  this  term  is  meant 
the  benefit  which  arises  from  the  es- 
tablishment of  particular  trades  or  occu- 
pations. Mr.  Justice  Story  describes 
a good  will  to  be  the  advantage  or  be- 
nefit which  is  acquired  by  an  establish- 
ment, beyond  the  mere  value  of  the 
capital,  stocks,  funds,  or  property  em- 
ployed therein,  in  consequence  of  the 
general  public  patronage  and  encou- 
ragement, which  it  receives  from  con- 
stant or  habitual  customers,  on  account 
of  its  local  position,  or  common  cele- 


brity, or  reputation  for  skill  or  afflu- 
ence, or  punctuality,  or  from  other  ac- 
cidental circumstances  or  necessities, 
or  even  from  ancient  partialities,  or 
prejudices.  Story,  Partn.  § 99 ; see 
17  Ves.  330  ; 1 Iloffin.  R.  08 ; 10  Am. 
Jur.  87. 

2. — As  between  partners  it  has  been 
held  that  the  good-will  of  n partnership 
trade  survives.  5 Ves.  539  ; but  this 
appears  to  be  doubtful,  15  Ves.  227; 
and  a distinction,  in  this  respect,  has 
been  suggested  between  the  commer- 
cial and  professional  partnerships  ; the 
advantages  of  established  connexions  in 
the  latter  being  held  to  survive,  unless 
the  l)cncfit  is  excluded  by  positive  stip- 
ulation. 3 Madd.  79.  As  to  the  sale 
of  the  good-w  ill  of  a trade  or  business, 
sec  3 Meriv.  452  ; 1 Juc.  & Walk.  589; 

2 Swanst.  332 ; 1 Ves.  &c  Bournes, 
505  ; 17  Ves.  340 ; 2 Madd.  220  ; Gow 
on  Partn.  428;  Collycr  on  Partn.  172, 
note ; 2 B.  & Adolph.  341  ; 4 Id.  592, 
590;  1 Rose,  123;  5 Russ.  29;  2 
Watts,  111.  Vide  5 Bos.  & Pull.  07  ; 
1 Bro.  C.  C.  100,  as  to  the  effect  of  a 
bankrupt’s  assignment  on  a good-will; 
and  10  Amer.  Jur.  87. 

GOODS,  property.  For  some  pur- 
poses this  term  includes  money,  valua- 
ble securities,  and  other  mere  jjorsonal 
effects.  The  term  goods  and  chattels , 
includes  not  only  personal  property  in 
possession,  but  also  choses  in  action, 
12  Co.  1 ; 1 Atk.  182  ; the  term  chat- 
tels is  more  comprehensive  than  that  of 
goods , and  will  include  all  animate  ns 
well  as  inanimate  pro|H:rty,  and  also  a 
chattel  real , as  a lease  for  years  of 
house  or  land.  Co.  Litt.  118;  1 Russ. 
Rep.  370.  The  word  goods  simply 
and  without  qualification,  will  pass  the 
whole  personal  estate  when  used  in  a 
will,  including  even  stocks  in  the  funds. 
But  in  general  it  will  be  limited  by  the 
context  of  the  will.  Vide  2 Supp.  to 
Ves.  jr.  289  ; 1 Chit.  Pr.  89,  90  ; 1 
Ves.  jr.  G3;  Hamm,  on  Parties,  182  ; 

3 Ves.  212;  1 Yeates,  101  ; 2 Dali. 
142  ; Ayl.  Pand.  296  ; Wosk.  Ins.  260; 

1 1 Rop.  on  Leg.  189  ; 1 Bro.  C.  C.  128  ; 

I Sugd.  Vend.  493,  497  ; and  the  articles 

I Buns ; Chattels;  Furniture. 
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Goods  arc  said  to  bo  of  different 
kinds,  as  adventitious , such  as  arc 
given  or  arise  otherwise  than  by  suc- 
cession ; dotal  goods , or  those  which 
accrue  from  a dowry,  or  marriage  por- 
tion ; vacant  good, s*,  those  which  are 
abandoned  or  left  at  large. 

Goons  SOI. I)  AN1I  DELIVERED.  This 
phrase  is  frequently  used  in  actions  of 
assumpsit,  ami  the  sale  and  delivery  of 
goods  are  the  foundation  of  the  action. 
When  a plaintiff*  declares  lor  goods  sold 
and  delivered,  he  is  required  to  prove, 
first,  the  contract  of  sale;  secondly, 
that  delivery  of  the  goods,  or  such  dis- 
position of  them  as  will  be  equivalent 
to  it ; and,  thirdly,  their  value.  1 1 
Shepl.  505.  These  will  be  separately 
considered. 

2.  — 1.  The  contract  of  sale  may  be 
express,  as  where  the  purchaser  actu- 
ally bought  the  goods  on  credit,  and 
promised  to  pay  for  them  at  a future 
time ; or  implied,  where  from  his  acts 
the  defendant  manifested  an  intention 
to  buy  them ; as,  for  example,  when 
one  takes  goods  by  virtue  of  a sale 
made  by  a person  who  has  no  autho- 
rity to  sell,  and  the  owner  afterwards 
affirms  the  contract,  he  may  maintain 
an  action  for  goods  sold  and  delivered. 
12  Pick.  120.  Again,  if  the  goods  come 
to  the  hands  of  the  defendant  tortious- 
ly,  and  are  converted  by  him  to  his 
own  use,  the  plaintiff  may  waive  the 
tort,  and  recover  as  for  goods  sold  and 
delivered.  3 N.  H.  Rep.  384;  1 Miss. 
R.  430,  013  ; 3 Watts,  277  ; 5 Pick. 
285 ; 4 Binn.  374  ; 2 Gill  & John. 
320 ; 3 Dana,  552 ; 5 Greenl.  323. 

3.  — 2.  The  delivery  must  be  made 
in  accordance  with  the  terms  of  the 
sale,  for  if  there  has  not  been  such  de- 
livery no  action  can  be  maintained.  2 
Ircd.  R.  12;  15  Pick.  171  ; 3 John. 
534. 

4.  — 3.  The  plaintiff*  must  prove  the 
value  of  the  goods ; where  there  is  an 
express  agreement  as  to  their  value, 
that  must  be  established  by  evidence, 
but  where  there  is  no  such  express 
agreement,  the  value  of  the  goods  at 
the  time  of  sale  must  be  proved.  Coxe, 
201.  And  the  purchaser  of  goods  can- 


not defend,  against  an  action  for  the 
purchase  money,  by  showing  that  the 
property  was  of  no  value.  8 Port.  133. 

5. — To  support  an  action  for  goods 
sold  and  delivered,  it  is  indispensable 
that  the  goods  should  have  been  sold 
for  money,  and  that  the  credit  on  which 
they  were  sold  should  have  expired. 
But  where  the  goods  have  been  sold  on 
a credit  to  be  paid  for  by  giving  a note 
or  bill,  and  the  purchaser  docs  not  give 
it  according  to  contract,  although  the 
seller  cannot  recover  in  assumpsit  for 
goods  sold  and  delivered  till  the  credit 
has  expired,  yet  he  may  proceed  im- 
mediately for  a breach  of  the  agree- 
ment. 21  Wend.  175. 

0. — When  goods  have  been  sold  to 
be  paid  for  partly  in  money,  and  partly 
in  goods  to  be  delivered  to  the  vendor, 
the  plaintiff*  must  declare  specially,  and 
! ho  cannot  recover  on  the  common 
count  for  goods  sold  and  delivered.  1 
j Chit.  PI.  339 ; 1 Leigh’s  N.  P.  88  ; 1 
H.  Bl.  297;  Holt,  179. 

GOUT,  mctl.  jur.  contracts , is  an 
inflammation  of  the  fibrous  and  liga- 
mentous parts  of  the  joints. 

2. — In  cases  of  insurance  on  lives, 
when  there  is  warranty  of  health,  it 
seems  that  a man  subject  to  the  gout, 
is  a life  capable  of  being  insured,  if  he 
has  no  sickness  at  the  time  to  make  it 
an  unequal  contract.  2 Park,  Ins.  583. 

GOVERNMENT,  natural  and  'po- 
litical law,  is  the  manner  in  which 
sovereignty  is  exercised  in  each  state. 

2.  — There  are  three  simple  forms  of 
government,  the  democratic,  the  aris- 
tocratic and  monarchical.  But  these 
three  simple  forms  may  be  varied  to 
infinity  by  the  mixture  and  divisions  of 
their  different  powers.  Sometimes  by 
the  word  government  is  understood  the 
body  of  men,  or  the  individual  in  the 
state,  to  whom  is  intrusted  the  execu- 
tive power.  It  is  taken  in  this  sense 
when  the  government  is  spoken  of  in 
opposition  to  other  bodies  in  the  state. 

3.  — Governments  are  also  divided 
into  monarchical  and  republican ; 
among  the  monarchical  states  may  be 
classed  empires,  kingdoms,  and  others ; 
in  these  the  sovereignty  resides  in  a 
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single  individual.  There  are  some 
monarchical  states  under  the  name  of 
duchies,  counties,  and  the  like.  Re- 
publican states  arc  those  where  the 
sovereignty  is  in  several  persons. 
These  are  subdivided  into  aristocracies, 
where  the  power  is  exercised  by  a few 
persons  of  the  first  rank  in  the  state, 
and  democracies  which  arc  those  go- 
vernments where  the  common  people 
may  exercise  the  highest  powers.  See 
Aristocracy  ; Democracy  ; Despotism; 
Monarchy  ; Theocracy. . 

GOVERNOR.  The  title  of  the 
executive  magistrate  in  each  state 
and  territory  of  the  United  States. 
Under  the  names  of  flic  particu- 
lar states,  the  reader  will  find  some 
of  the  duties  of  the  governor  of  such 
state. 

GRACE.  Is  that  which  a person 
is  not  entitled  to  by  law,  but  which  is 
extended  to  him  ns  a favour ; a pardon, 
for  example,  is  an  act  of  grace.  There 
are  certain  days  allowed  to  the  payer 
of  a promissory  note  or  bill  of  exchange, 
beyond  the  time  which  appears  on  its 
face,  which  are  called  days  of  grace, 
(q.  v.) 

GRAFFER.  This  word  is  a cor- 
ruption of  the  French  word  grrjjicr , a 
a clerk,  or  prothonotary.  It  signifies 
a notary  or  scrivener ; vide  stat.  5 
Hen.  8,  c.  t. 

GRAFT.  A figurative  term  which 
had  obtained  in  chancery  practice,  to 
designate  the  right  of  a mortgagee  in 
premises,  to  which  the  mortgagor  at 
the  time  of  making  the  mortgage  had 
an  imperfect  title,  but  who  afterwards 
obtained  a good  title.  In  this  ease  the 
new  mortgage  is  considered  a graft 
into  the  old  stock,  and,  as  arising  in 
consideration  of  the  former  title.  1 
Ball  & Beat.  46;  lb.  40;  lb.  57;  1 
Pow.  on  Mortg.  190.  See  9 Mass.  34. 
The  same  principle  has  obtained  by 
legislative  enactment  in  Louisiana.  If 
a person  contracting  an  obligation 
towards  another,  says  the  Civil  Code, 
art.  2371,  grants  a mortgage  on  pro- 
perty of  which  he  is  not  then  the 
owner,  this  mortgage  shall  be  valid,  if 
the  debtor  should  ever  acquire  the 


ownership  of  the  property,  by  whatever 
right. 

GRAIN,  weight , is  the  twenty- 
fourth  part  of  a penny-weight. 

2. — For  scientific  purposes,  the 
grain  only  is  used,  and  sets  of  weights 
are  constructed  in  decimal  progression, 
from  10,000  grains  dowmvurd  to  one- 
hundredth  of  a grain. 

Grain,  corn , signifies  wheat  rye, 
barley,  or  other  corn  sown  in  the 
ground.  In  Pennsylvania,  a tenant 
for  a certain  term  is  entitled  to  the 
way-going  crop.  5 Binn.  289,  258  ; 
2 Binn.  487  ; 2 Serg.  & Ruwlc,  14. 

G R A I NAGE,  Eng.  law . The  name 
of  an  ancient  duty  collected  in  London, 
consisting  of  one-twentieth  part  of  the 
salt  imported  into  that  city. 

GRAMME.  A French  weight. 
The  gramme  is  of  a cubic  centimetre 
of  distilled  water,  at  the  temperature 
of  zero.  It  is  equal  to  15.4441  grains 
troy,  or  5.6481  druchms  avordupois. 
Vide  Measure. 

GRAND.  An  epithet  frequently 
used  to  designate  that  the  thing  to 
which  it  is  joined  is  of  more  impor- 
tance and  dignity,  than  other  things  of 
the  same  name ; as,  grand  assize , a 
writ  in  a real  action  to  determine  the 
right  of  property  in  land  ; grand  cape , 
a writ  used  in  England,  on  a plea  of 
land,  when  the  tenant  makes  default 
in  appearance  at  the  day  given  for  the 
king  to  take  the  land  into  his  hands  ; 
grand  days , among  the  English  law- 
yers, are  those  days  in  term  w hich  are 
solemnly  kept  in  the  inns  of  court  and 
chancery,  namely,  Candlemas  day,  in 
Hilary  term  ; Ascension  day,  in  Easter 
term ; and  All-saint’s  day,  in  Michael- 
mas term ; which  days  are  dies  non 
juridici.  Grand  distress  is  the  name 
of  a writ  so  called  because  of  its 
extent,  namely,  to  all  the  goods  and 
chattels  of  the  party  distrained  within 
the  county ; this  writ  is  believed  to  be 
peculiar  to  England.  Grand  Jury , 
(q.  v.)  Grand  serjeantry , the  name 
of  an  ancient  English  military  tenure. 

Grand  bill  of  sale,  Eng.  law . 
Is  the  name  of  an  instrument  used  for 
the  transfer  of  a ship,  while  she  is  at 
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sea ; it  differs  from  a common  bill  of 
sale,  (q.  v.)  Sec  7 Mart.  Lo.  R.  318  ; 
1 Harr.  Corn!.  Lo.  R.  507. 

Grand  coijtumikr.  Two  collec- 
tions of  laws  bore  this  title.  The.  one, 
also  called  the  Coutumicr  of  France, 
is  a collection  of  the  customs,  usages, 
and  forms  of  practice,  which  had  been 
used  from  time  immemorial  in  France  ; 
the  other  called  the  Coutumicr  de  Nor- 
mandie, which  indeed  made  a part  of 
the  former,  with  some  alterations,  was 
composed  about  the  fourteenth  of 
Henry  II.,  in  1220,  is  a collection  of 
the  Norman  laws,  not  as  they  stood  at 
the  Conquest  of  England  by  William 
the  Conqueror,  but  some  time  after- 
wards, and  contains  many  provisions, 
probably  borrowed  from  the  old  English 
or  Saxon  laws.  Hale’s  Hist.  C.  L.  c.  6. 

Grand  jury,  practice.  The  grand 
jury  is  a body  of  men,  consisting  of 
not  less  than  twelve  nor  more  than 
twenty-three,  taken  at  stated  periods, 
from  the  mass  of  citizens  residing  in 
the  proper  county,  in  the  manner  pre- 
scribed by  law. 

2. — There  is  just  reason  to  believe 
that  this  institution  existed  among  the 
Saxons.  Crabb’s  C.  L.  35.  By  the 
constitutions  of  Clarendon,  enacted  10 
II.  2,  a.  d.  1164,  it  is  provided,  that 
“if  such  men  were  suspected,  whom 
non  wished  or  dared  to  accuse,  the 
sherifT,  being  thereto  required  by  the 
bishop,  should  swear  twelve  men  of 
the  neighbourhood,  or  village  to  de- 
clare the  truth”  respecting  such  sup- 
posed crime;  thejurors  being  summoned 
as  witnesses  or  accusers,  rather  than 
judges.  If  this  institution  did  not 
exist  before,  it  seems  to  be  pretty 
certain  that  this  statute  established 
grand  juries,  or  recognized  them,  if 
they  existed  before. 

8. — A view  of  the  important  duties 
of  grand  juries  will  be  taken,  by  con- 
sidering, 1,  the  organization  of  the 
grand  jury  ; 2,  the  extent  of  its  juris- 
diction ; 3,  the  mode  of  doing  business  ; 
4,  the  evidence  to  be  received ; 5,  their 
duty  to  make  presentments;  6,  the 
secrecy  to  be  observed  by  the  grand 
ury. 


4. — 1.  Of  the  organization  of  the 
grand  jury. — 'I' he  law  requires  that 
twenty-four  citizens  shall  be  summon- 
ed to  attend  on  the  grand  jury,  but  in 
practice,  not  more  than  twenty-three 
are  sworn,  because  of  the  inconveni- 
ence which  else  might  arise,  of  having 
twelve,  who  are  sufficient  to  find  a 
true  bill,  opposed  to  other  twelve  who 
might  be  against  it.  0 Adolp.  & Ell. 
286 ; S.  C.  33  E.  C.  L.  R.  00  ; 2 
Caines,  R.  08.  Upon  being  called, 
all  who  present  themselves  arc  sworn, 
ns  it  scarcely  ever  happens  that  all 
who  arc  summoned  arc  in  attendance. 
The  grand  jury  cannot  consist  of  loss 
than  twelve,  and  from  fifteen  to  twenty 
arc  usually  sworn.  2 Hale,  P.  C.  101  ; 
7 Sm.  & Marsh.  58.  Being  called  in 
the  jury-box,  they  are  usually  permit- 
ted to  select  a foreman  whom  the 
court  appoints,  but  the  court  may  exer- 
cise tin:  right  to  nominate  one  for 
them.  The  foreman  then  takes  the 
following  oath  or  affirmation,  namely  : 
“ You,  A B,  ns  foreman  of  this  inquest 

for  the  body  of  the  of , do 

swear  (or  affirm)  that  you  will  diligently 
inquire,  and  true  presentments  niukc, 
of  all  such  articles,  matters  and  things 
as  shall  be  given  you  in  charge,  or 
otherwise  come  to  your  knowledge 
touching  the  present  service ; the  com- 
monwealth’s counsel,  your  fellows  and 
your  own,  you  shall  keep  secret ; you 
shall  present  no  one  for  envy,  hatred, 
or  malice ; nor  shall  you  leave  any 
one  unpresented  for  fear,  favour,  aftec- 
tion,  hope  of  reward  or  gain  ; but  shall 
present  all  things  truly,  as  they  come 
to  your  knowledge,  according  to  the 
best  of  your  understanding,  (so  help 
you  God*.)”  It  will  be  perceived  that 
this  oath  contains  the  substance  of  the 
duties  of  the  grand  jury.  The  fore- 
man having  been  sworn  or  affirmed, 
the  other  grand  jurors  arc  sworn  or  af- 
firmed according  to  this  formula : — 
“You  and  each  of  you  do  swear  (or  af- 
firm) that  the  same  oath  (or  affirmation) 
which  your  foreman  has  taken  on  his 
part,  you  and  every  one  of  you  shall 
well  and  truly  observe  on  your  part.” 
Being  so  sworn  or  affirmed,  and 
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having  received  the  charge  of  the  | 
court,  the  grand  jury  arc  organized, 
and  may  proceed  to  the  room  provided 
for  them  to  transact  the  business  which 
may  be  laid  before  them.  2 Burr. 
1088  ; Ike.  Ab.  Juries,  A.  The  grand 
jury  constitute  a regular  body  until 
discharged  by  the  court,  or  by  opera-  j 
tion  of  law,  as  where  they  cannot  con-  I 
tinue  by  virtue  of  an  act  of  assembly 
beyond  a certain  day.  But  although 
Ahoy  have  been  formally  discharged 
by  the  court,  if  they  have  not  separated, 
they  may  lie  called  back,  and  fresh 
bills  submitted  to  them.  9 C.  & P. 
43  ; S.  C.  38  E.  C.  L.  R.  28. 

5.  — 2.  'The  extent  of  tJtc  grand 
jury's  jurisdiction.  Their  jurisdiction 
is  co-extensive  with  that  of  the  court 
for  which  they  inquire,  both  ns  to  the 
offences  triable  there,  and  the  territory 
over  which  such  court  has  jurisdiction. 

6.  — 3.  The  mode  of  doing  business. 
The  foreman  acts  as  president,  and 
the  jury  usually  appoint  one  of  their 
number  to  perform  the  duties  of  sec- 
retary. No  records  are  to  be  kept 
of  the  acts  of  the  grand  jury,  except 
for  their  own  use,  because,  as  will  be 
seen  hereafter,  their  proceedings  arc  to 
be  secret.  Being  thus  prepared  to 
enter  upon  their  duties,  the  grand  jury 
are  supplied  with  bills  of  indictment 
by  the  attorney-general  against  offen- 
ders. On  these  bills  arc  endorsed  the 
names  of  the  witnesses  by  whose  testi- 
mony they  are  supported.  The  wit- 
nesses are  in  attendance  in  another 
room,  and  must  be  called  when  wanted. 
Before  they  are  examined  as  to  their 
knowledge  of  the  matters  mentioned  in 
the  indictment,  care  must  be  taken 
that  they  have  been  sworn  or  affirmed. 
For  the  sake  of  convenience  they  are 
generally  sworn  or  affirmed  in  open 
court  before  they  are  sent  to  be  ox-  j 
amined,  and  when  so  qualified,  a mark 
to  that  effect  is  made  opposite  their 
names. 

7.  — In  order  to  save  time,  the  best  1 
practice  is  to  find  a true  bill,  as  soon 
ns  the  jury  arc  satisfied  that  the  defen- 
dant ought  to  be  put  upon  his  trial.  It 
is  a waste  of  time  to  examine  any  1 

Vot.  i. — 78 


other  witness  after  they  have  arrived 
at  that  conclusion.  Twelve  at  least 
must  agree,  in  order  to  find  a true  bill ; 
but  it  is  not  required  that  they  should 
lie  unanimous.  Unless  that  number 
consent,  the  bill  must  be  ignored. 
When  a defendant  is  to  be  put  upon 
his  trial,  the  foreman  must  write  on  the 
back  of  the  indictment  “a  true  bill,” 
sign  his  name  as  fireman,  and  date 
the  time  of  finding.  On  the  contrary, 
where  there  is  not  sufficient  evidence 
to  authorise  the  finding  of  the  bill,  the 
jury  return  that  they  are  ignorant 
whether  the  person  accused  committed 
the  offence  charged  in  the  bill,  which 
is  expressed  by  the  foreman  endorsing 
on  the  bill  “ ignoramus,”  signing  his 
name  as  before,  and  dating  the  time. 

8.  — 1.  Of  the  evidence  to  l>e  received. 
In  order  to  ascertain  the  facts  which 
the  jury  have  not  themselves  witnessed, 
they  must  depend  upon  the  statement 
of  those  who  know  them,  and  who  will 
testify  to  them.  When  the  witness, 
from  his  position  and  ability,  has  been 
in  a condition  to  know  the  facts  about 
which  he  testifies,  ho  is  deserving  of 
implicit  confidence;  if,  with  such  know- 
ledge, he  has  no  motive  for  telling  a 
false  or  exaggerated  story,  has  intelli- 
gence enough  to  tell  what  he  knows, 
and  give  a probable  account  of  the 
transaction.  If,  on  the  other  hand, 
from  his  position  he  could  not.  know 
the  facts,  or  if  knowing  them,  he  dis- 
torts them,  lie  is  undeserving  of  credit. 
The  jury  arc  the  sole  judges  of  the 
credit  and  confidence  to  which  a wit- 
ness is  entitled. 

9.  — Should  any  member  of  the  jury 
be  acquainted  with  any  fact  on  which 
the  grand  jury  am  to  act,  he  must, 
before  he  testifies,  be  sworn  or  affir- 
med, as  any  other  witness,  for  the  law 
requires  this  sanction  in  all  cases. 

10.  — As  the  jury  are  not  competent 
to  try  the  accused,  but  merely  to  in- 
vestigate the  case  so  far  as  to  ascertain 
whether  he  ought  to  be  put  on  his  trial ; 
they  cannot  hear  evidence  in  his  fa- 
vour; their’s  is  a mcro  preliminary  in- 
quiry ; it  is  when  he  comes  to  Ik;  tried 
in  court  that  he  may  defend  himself 
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by  examining  witnesses  in  Ins  favour, 
and  showing  the  fads  of  the  case. 

11.  — 5.  Of  presentments.  The  jury 
are  required  to  make  true  presentments 
of  all  such  matters  which  may  be 
given  to  them  in  charge,  or  which 
have  otherwise  come  to  their  know- 
ledge. A presentment,  properly  speak- 
ing, is  the  notice  taken  by  the  grand 
jury  of  any  offence  from  their  own 
knowledge,  us  of  a nuisance,  a libel, 
or  the  like.  In  these  cases,  the  authors 
of  the  offence  should  be  named,  so 
that  they  may  be;  indicted. 

12.  — 6.  Of  the  secrecy  to  be.  obscrverl 
by  the  grand  jury.  The  oath  which 
they  have  taken  obliges  them  to  keep 
secret,  “ the  commonwealth’s  counsel, 
your  fellows  and  your  own.”  Although 
contrary  to  the  general  spirit  of  our 
institutions,  which  do  not  shun  day-  I 
light,  this  secrecy  is  required  by  law 
for  wise  purposes.  It  extends  to  the 
votes  given  in  anv  case,  to  the  evidence 
delivered  by  witnesses,  and  the  com- 
munications of  the  jurors  to  each 
other;  the  disclosure  of  these  facts, 
unless  under  the  sanction  of  law, 
would  render  the  imprudent  juror  w ho 
should  make  them  public,  liable  to  pu- 
nishment. Giving  intelligence  to  a 
defendant  that  a bill  has  been  found 
against  him,  to  enable  him  to  escape;, 
is  so  obviously  wrong,  that  no  one 
can  for  a moment  doubt  its  being  cri- 
minal. The  grand  juror  who  should 
be  guilty  of  this  ofiencc  might,  upon 
conviction,  be  fined  and  imprisoned. 
The  duration  of  the  secrecy  appears 
not  to  be  definitely  settled,  but  it  seems 
this  injunction  is  to  remain  as  long  as 
the  particular  circumstances  of  each 
case  require.  In  a case,  for  example, 
where  a witness  swears  to  a fact  in 
open  court,  on  the  trial,  directly  in 
opposition  to  what  he  swore  before  the 
grand  jury,  there  can  be  no  doubt  the 
injunction  of  secrecy,  as  far  ns  regards  | 
this  evidence,  would  be  nt  an  end,  and  | 
the  grand  juror  might  be  sworn  to  tes- 
tify what  this  witness  swore  to  in  the 
grand  jury’s  room,  in  order  that  the 
witness  might  be  prosecuted  for  per- 
jury. 2 Russ.  Cr.  G10;  4 Greenl. 


Rep.  439;  but  sec  contra,  2 Ilalat.  R. 
347;  1 Car.  & K.  519. 

Vide,  generally,  1 Chit.  Cr.  Law, 
162;  1 Russ.  Cr.  291  ; 2 Russ.  Cr. 
610;  2 Stark.  By.  282,  n.  (l);  1 
Hawk.  G5,  506;  2 Hawk.  ch.  25  ; 3 
Story,  Const  § 1778;  2 Swift’s  l)ig. 
370;  4 Bl.  Com.  402;  Archb.  Cr.  PI. 
63. 

Grandchildren,  arc  the  children 
of  one’s  children.  Sometimes  these 
may  claim  bequests  given  in  a will  to 
children,  though  in  general  they  can 
make  no  such  claim.  6 Co.  16. 

Grandfather,  domestic  relations , 

I is  the  father  of  one’s  father  or  mother. 

I The  father’s  father  is  called  the  pater- 
nal grandfather;  the  mother’s  father 
is  the  maternal  grandfather. 

Grandmother,  domestic  relations  % 
is  the  mother  of  one’s  father  or  mother. 

I The  father’s  mother  is  called  the  pa- 
! ternal  grandmother ; the  mother’s  mo- 
ther is  the  maternal  grandmother. 

GRANT,  conveyancing  concessio. 
Technically  speaking,  grants  are  appli- 
cable to  the  conveyance  of  incorpo- 
real rights,  though  in  the  largest  sense, 
the  term  comprehends  every  thing  that 
is  granted  or  passed  from  one  to 
another,  and  is  applied  to  every  sjiecies 
of  property.  Grant  is  one  of  the 
usual  words  in  a feoffment,  and  differs 
but  little  except  in  the  subject-matter ; 
for  the  operative  words  used  in  grants 
are  dedi  ct  concessit  “ have  given  and 
granted.” 

2.  — Incorporeal  rights  are  said  to 
lie  in  grant  and  not  in  livery,  for  exist- 
ing only  in  idea,  in  contemplation  of 
law',  they  cannot  be  transferred  by 
livery  of  possession  ; of  course;  at  com- 
mon law,  a conveyance  in  writing  was 
necessary,  hence  they  arc  said  to  be  in 
grant,  and  pass  by  the  delivery  of  the 
deed. 

3.  — To  render  the  grant  effectual, 
the  common  law  required  the  consent 
of  the  tenant  of  the  land  out  of  which 
the  rent,  or  other  incorporeal  inlerest 
proceeded  ; and  this  was  called  attorn - 
menty  (q.  v.)  It  arose  from  the  in- 

1 timate  alliance  between  the  lord  and 
i vassal  existing  under  the  feudul  tenures. 
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The  tcnnnt  could  not  alien  the  feud 
without  the  consent  of  the  lord,  nor  the 
lord  part  with  his  seignory  without  the 
consent  of  the  tenant.  The  necessity 
of  attornment  has  been  abolished  in 
the  United  States.  4 Kent,  Com.  479. 
lie  who  makes  the  grant  is  called  the 
grantor,  and  ho  to  whom  it  is  made,  the 
grantee.  Vide  Com.  Dig.  h.  t. ; 14 
Vin.  Ah.  27;  Bac.  Ah.  h.  t.;  4 Kent, 
Com.  477  ; 2 HI.  Com.  917,  440; 
Perk.  ch.  1 ; Touchs.  c.  12;  8 Cowcn’s 
R.  36. 

4. — By  the  word  grant,  in  a treaty, 
is  meant  not  only  a formal  grant,  but 
any  concession,  warrant,  order,  or  per- 
mission to  survey,  possess  or  settle, 
whether  written  or  parole,  express,  or 
presumed  from  possession.  Such  a 
grunt  may  lie  made  by  law,  as  well  as 
by  a patent  pursuant  to  a law.  12 
Pet.  R.  410.  Sec,  generally,  9 A.  & 
E.  532 ; 5 Mass.  472 ; 9 Pick.  80. 

Grant,  bargain,  and  sell.  By 
the  laws  of  the  states  of  Pennsylvania, 
Delaware,  Missouri,  and  Arkansas,  it 
is  declared  that  the  words  grant , bar- 
gain, and  sell , shall  amount  to  a cove- 
nant that  the  grantor  was  seised  of  an 
estate  in  fee,  freed  from  encumbrances 
done  or  suffered  by  him,  and  for  quiet 
enjoyment  us  against  all  his  acts. 
These  words  do  not  amount  to  a gene- 
ral warranty,  but  merely  to  a covenant 
that  the  grantor  has  not  done  any  acts, 
nor  created  any  encumbrance,  by 
which  the  estate  may  be  defeated.  2 
Binn.  R.  95;  3 Penna.  R.  313;  3 
Penna.  R.  317,  note;  1 Rawle,  377; 
1 Misso.  576  ; vide  2 Gaines’s  R.  188; 
1 Murph.  R.  343;  lb.  348;  Ark.  Rev. 
Stat.  ch.  31,  s.  1 ; 11  S.  & R.  109. 

GRANTEE.  lie  to  whom  a grant 
is  made. 

GRANTOR.  lie  by  whom  a grant 
is  made. 

GRASSHEARTH,  old  Engl.  law. 
The  name  of  an  ancient  customary 
service  of  tenant’s  doing  one  day’s 
work  for  their  landlord. 

GRATIFICATION.  A reward  given 
voluntarily  for  some  service  or  benefit 
rendered,  without  being  requested  so 
to  do,  either  expressly  or  by  implication. 


GRATIS,  without  reward  or  consid- 
| oration. 

2. — When  a bailee  undertakes  to 
| perform  some  act  or  work  gratis , he  is 
answerable  for  his  gross  negligence,  if 
any  loss  should  be  sustained  in  conse- 
quence of  it ; but  a distinction  exists 
between  non-feasance  and  misfeasance ; 
between  n total  omission  to  do  an  act 
which  one  gratuitously  promises  to  do, 
and  a culpable  negligence  in  the  exe- 
cution of  it;  in  the  latter  case  he  is 
responsible,  while  in  the  former  ho 
would  not,  in  general,  be  bound  to  per- 
form his  contract.  4 Johns.  R.  84  ; 5 
T.  143;  2 Ld.  Raym.  913. 

GRATUITOUS  CONTRACT,  civ. 
law , is  one  the  object  of  which  is  for 
the  benefit  of  the  person  with  whom  it 
is  made,  without  any  profit,  received  or 
promised,  as  a consideration  for  it ; as, 
for  example,  a gill. 

GRA V A M EN.  The  grievance  com- 
plained of ; the  substantial  cause  of  the 
action.  See  Grecnl.  Ev.  § 66. 

GRAVE,  a place  where  a dead  body 
is  interred. 

2.  — The  violation  of  the  grave,  by 
taking  up  the  dead  body,  or  stealing 
the  coftin  or  grave-clothes,  is  a misde- 
meanor at  common  law.  1 Russ,  on 
Cr.  414.  A singular  case,  illustrative 
of  this  subject,  occurred  in  Louisiana. 
A son,  who  inherited  a large  estate 
from  his  mother,  buried  her  with  all 
her  jewels,  worth  $2000;  he  then 
made  a sale  of  all  he  inherited  from 
his  mother,  for  $30,000.  After  this,  a 
thief  broke  the  grave  and  stole  the 

j jewels,  which,  after  his  conviction, 
were  left  with  the  clerk  of  the  court, 
to  lie  delivered  to  the  owner.  The  son 
claimed  them,  and  so  did  the  purchaser 
of  the  inheritance ; it  was  hold  that  the 
jewels,  although  buried  with  the  mo- 
ther, belonged  to  the  son,  and  that  they 
passed  to  the  purchaser  by  a sale  of 
the  whole  inheritance.  6 Robins.  L. 
R.  488.  See  Dead  Body. 

3.  — In  New  York,  by  statutory 
enactment,  it  is  provided,  that  every 
person  who  shall  open  a grave,  or 
other  place  of  interment,  with  intent, 
1,  to  remove  the  dead  body  of  any 
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human  being,  for  the  purpose  of  selling 
the  same,  or  for  the  purpose  of  dissec- 
tion ; or,  2,  to  steal  the  coffin,  or  any 
part  thereof,  or  the  vestments  or  other 
articles  interred  with  any  dead  body, 
shall,  upon  conviction,  be  punished  by 
imprisonment,  in  a state  prison,  not 
exceeding  two  years,  or  in  a county 
gaol,  not  exceeding  six  months,  or  by 
line  not  exceeding  two  hundred  and 
fifty  dollars,  or  by  both  such  fine  and 
imprisonment.  Rev.  Slat,  part  4,  lit. 
5,  art.  3,  § 15. 

GREAT  CHARTER.  The  name 
of  the  charter  granted  by  the  English 
King  John,  securing  to  the  English 
people  their  principal  liberties  ; magna 
charta , (q.  v.) 

GREAT  LAW.  The  name  of  an 
act  of  the  legislature  of  Pennsylvania, 
passed  at  Chester,  immediately  after 
the  arrival  of  William  Penn,  December 
7th,  1682.  Serg.  Land  Laws  of  Penn. 
24,  230. 

GREE,  obsolete,  signified  satisfac- 
tion ; as,  to  make  gree  to  the  parties, 
is,  to  agree  with,  or  satisfy  them  for, 
an  offence  done. 

GREEN  WAX,  Engl.  law.  The 
name  of  the  estreats  of  fines,  issues, 
and  amercements  in  the  exchequer, 
delivered  to  the  sheriff*  under  the  seal 
of  that  court,  which  is  made  with 
green  wax. 

GROS  BOIS,  or  GROSSE  BOIS. 
Such  wood  as,  by  the  common  law  or 
custom,  is  reputed  timber.  2 Inst.  642. 

GROSS,  absolute,  entire,  not  de- 
pending on  another.  Vide  Common. 

Gross  adventure.  By  this  term 
the  French  law  writers  signify  a mari- 
time law,  or  bottomry,  (q.  v.)  It  is  so 
called  because  the  lender  exposes  his 
money  to  the  perils  of  the  sea;  and 
contributes  to  the  gross  or  general 
average.  Poth.  h.  t. ; Pard.  Dr.  Com. 
h.  t. 

Gross  weight.  The  total  weight 
of  goods  or  merchandise,  with  the 
chests,  bags,  and  the  like,  from  which 
are  to  be  deducted  tare  and  tret. 

GROUND-RENT,  estates.  In  Penn- 
sylvania, this  term  is  used  to  signify 
a perpetual  rent  issuing  out  of  some 


real  estate.  This  rent  is  redeemable 
where  there  is  a covenant  in  the  deed 
that,  before  the  expiration  of  a period 
therein  named,  it  may  be  redeemed  by 
the  payment  of  a certain  sum  of  mo- 
ney ; or  it  is  irredeemable,  when  there 
is  no  such  agreement ; and,  in  the  lat- 
ter case,  it  cannot  be  redeemed  without 
the  consent  of  both  parties.  See  1 
Whart.  R.  337  ; 4 Watts,  R.  98  ; Cro. 
Jac.  510;  6 Halst.  262;  7 Wend. 
463 ; 7 Pet.  596,  and  Emphyteosis. 

GROUNDAGE,  mar.  law , is  the 
consideration  paid  for  standing  a ship 
in  a port  Jacobs,  Diet  h.  t.  Vide 
Demurrage. 

Gl'AGER.  An  officer  appointed 
to  examine  all  tuns,  pipes,  hogsheads, 
barrels,  and  tierces  of  wine,  oil,  and 
other  liquids,  and  to  give  them  a mark 
of  allowance,  as  containing  lawful 
measure. 

GUARANTEE,  contracts.  He  to 
whom  a guaranty  is  made. 

2. — The  guarantee  is  entitled  to  re- 
ceive payment,  in  the  first  place,  from 
the  debtor,  and,  secondly,  from  the 
guarantor.  He  must  be  careful  not  to 
give  time  beyond  that  stipulated  in  ori- 
ginal agreement,  to  the  debtor,  without 
the  consent  of  the  guarantor;  the  gua- 
rantee should,  at  the  instance  of  the 
guarantor,  bring  an  action  against  the 
principal  for  the  recovery  of  the  debt. 
2 Johns.  Ch.  R.  554 ; 17  Johns.  R. 
384  ; 8 Serg.  & Rawle,  116;  10  Serg. 
& Rawle,  33  ; 2 Bro.  C.  C.  579,  582 ; 
2 Ves.  jr.  542.  But  the  mere  omission 
of  the  guarantee  to  sue  the  principal 
debtor  will  not,  in  general,  discharge 
the  guarantor.  8 Serg.  & Rawle, 
112;  3 Ycates,  R.  157;  6 Binn.  R. 
292,  300. 

GUARANTOR,  contracts.  He  who 
makes  a guaranty. 

2. — The  guarantor  is  bound  to  fulfil 
the  engagement  he  has  entered  into, 
provided  the  principal  debtor  does  not. 
He  is  bound  only  to  the  extent  that  the 
debtor  is,  and  any  payment  made  bv 
the  latter,  or  release  of  him  by  the 
creditor,  will  operate  as  a release  of 
the  guarantor,  3 Penns.  R.  19 ; or 
even  if  the  guarantee  should  give  time 
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to  the  debtor  beyond  that  contained  in  < 
the  agreement,  or  substitute  a new 
agreement,  or  do  any  other  act  by 
which  the  guarantor’s  situation  would 
be  worse,  the  obligation  of  the  latter 
would  bo  discharged.  Smith  on  Mer. 
Law,  285. 

3. — A guarantor  differs  from  a 
surety  in  this,  that  the  former  cannot 
be  sued  until  a failure  on  the  part  of 
the  principal,  when  sued ; while  the 
latter  may  be  sued  at  the  same  time 
with  the  principal.  10  Watts,  258. 

GUARANTY,  contracts,  is  a pro- 
mise made  uj>on  a good  consideration, 
to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  i 
in  case  of  the  failure  of  another  |>er- 
son,  who  is,  in  the  first  instance,  liable 
to  such  payment  or  performance. 

2.  — The  English  statute  of  frauds, 
29  Car.  II.  c.  3,  which,  with  modifica- 
tion, has  been  adopted  in  most  of  the 
states,  3 Kent’s  Com.  86,  requires  that 
“ upon  any  special  promise  to  answer 
for  the  debt,  default  or  misenrriago  of 
another  person,  the  agreement  or  some 
memorandum  or  note  thereof,  must  be 
in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other 
thereunto  by  him  lawfully  authorised.” 
This  clause  of  the  statute  is  not  in  force 
in  Pennsylvania.  To  render  this  con- 
tract valid,  under  the  statute,  its  form 
must  be  in  writing ; it  must  be  made  upon 
a sufficient  consideration  ; and  it  must 
be  to  fulfil  the  engagement  of  another. 

3.  — 1.  The  agreement  must  be  in 
writing  and  signed  by  the  party  to  be 
bound,  or  some  one  authorised  by  him. 
It  should  substantially  contain  the 
names  of  the  party  promising,  and  of 
the  person  on  whose  behalf  the  pro- 
mise is  made ; the  promise  itself,  and 
the  consideration  for  it. 

4.  — 2.  The  word  agreement  in  the 
statute  includes  the  consideration  for 
the  promise,  as  well  as  the  promise 
itself;  if,  therefore,  the  guaranty  be 
for  a subsisting  debt,  or  engagement 
of  another  person,  not  only  the  engage- 
ment but  the  consideration  for  it,  must 
appear  in  the  writing.  5 East,  R.  10. 
This  has  been  the  construction  which 


has  been  given  in  England,  and  which 
has  been  followed  in  New  York  and 
South  Carolina,  though  it  has  been  re- 
jected in  several  other  states.  3 John. 
R.  210;  8 John.  R.  29;  2 Nott.  & 
M‘Cord,  372,  note;  4 Greenl.  R.  180, 
387  ; 0 Conn.  R.  81  ; 17  Mass.  R. 
122.  The  decisions  have  all  turned 
upon  the  force  of  the  word  agreement ; 
and  where  by  statute  the  word  promise 
has  been  introduced,  by  requiring  the 
promise  or  agreement,  to  lx;  in  writing, 
us  in  Virginia,  the  construction  has  not 
been  so  strict.  5 Crunch’s  R.  151,  2. 

5. — 3.  The  guaranty  must  lx.*  to  an- 
swer for  the  debt  or  default  of  another. 
The  term  debt  implies,  that  the  liability 
of  the  principal  debtor  had  been  pre- 
viously incurred  ; but  a default  may 
arise  upon  an  executory  contract  and 
a promise  to  pay  for  goods  to  be  fur- 
nished to  another,  is  a collateral  pro- 
mise to  pay  on  the  other’s  default,  pro- 
vided the  credit  was  given,  in  the  first 
instance,  solely  to  the  other.  It  is  a 
general  rule  that  when  a promise  is 
made  by  a third  person,  previous  to  the 
sale  of  goods,  or  other  credit  given,  or 
other  liability  incurred,  it  comes  within 
the  statute,  when  it  is  conditional  upon 
the  default  of  another,  who  is  solely 
liable  in  the  first  instance,  otherwise 
not ; the  only  inquiry  to  ascertain  this, 
is,  to  whom  was  it  agreed  that  the  ven- 
dor or  creditor  should  look  in  the  first 
instance?  Many  nice  distinctions  have 
been  made  on  this  subject.  1st.  When 
a party  actually  purchases  goods  him- 
self, which  are  to  be  delivered  to  a 
third  person  for  his  sole  use,  and  the 
latter  was  not  to  be  responsible,  this  is 
not  a case  of  guaranty,  because  the 
person  to  whom  the  goods  were  fur- 
nished  never  was  liable.  8 T.  R.  80. 
— 2d.  Where  a jierson  buys  goods,  or 
incurs  any  other  liability,  jointly  with 
another,  but  for  the  use  of  that  other, 
and  this  fact  is  known  to  the  creditor, 
the  guaranty  must  be  in  writing.  8 
John.  R.  89. — 3d.  A person  may 
make  himself  liable,  in  the  third  place, 
by  adding  his  credit  to  that  of  another, 
but  conditionally  only,  in  case  of  the 
other’s  default.  This  species  of  pro- 
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misc  comes  immediately  within  the 
meaning  of  the  statute,  ami  in  the  cases 
is  sometimes  termed  a collateral  pro- 
mise. 

G. — Guaranties  arc  either  special,  or 
for  a particular  transaction,  or  they  arc 
continuing  guaranties  ; that  is,  they  are 
to  be  valid  for  other  transactions, 
though  not  particularly  mentioned.  2 
How.  U.  S.  42G;  1 Mete.  24;  7 Pet. 
113. 

Vide  generally,  Fell  on  Mercantile 
Guaranties  ; 3 Kent’s  Com.  80  ; Thoob. 
P.  & S.  eh.  2 and  3 ; Smith  on  Mer. 
Law,  eh.  10;  3 Saund.  414,  n.  5; 
Wheat.  Dig.  182;  14  Wend.  231. 
The  following  authorities  refer  to  cases 
of  special  guaranties  of  notes,  G Conn. 
81  ; 20  John.  367  ; 1 Mason,  368;  8 
Pick.  423;  2 Dev.  & Bat.  470;  14 
Wend.  231  ; of  altsolutc  guaranties,  2 
Mar.  & J.  186  ; 3 Fairf.  103 ; 1 Mason, 
323;  12  Pick.  123;  conditional  guar- 
anties, 12  Conn.  438;  to  promises  to 
guaranty,  8 Greenl.  234  ; 16  John.  67. 

GU  AUDI  A NS,  domestic  relations. 
Guardians  are  divided  into,  guardians 
of  the  person,  in  the  civil  law  called 
tutors ; and  guardians  of  tho  estate, 
in  the  same  law  known  by  the  name 
of  curators  ; for  the  distinction  between 
them,  vide  article  Curalorship , and  2 
Kent,  Com.  186. 

2.  — 1.  A guardian  of  the  person  is 
one  who  has  been  lawfully  invested 
with  the  care  of  the  person  of  an  infant, 
whose  lather  is  dead. 

3.  — The  guardian  must  be  properly 
appointed  ; he  must  be  capable  of  serv- 
ing ; he  must  be  appointed  guardian  of 
an  infant ; and  after  his  appointment 
he  must  perform  the  duties  imposed  on 
him  by  his  office. 

4.  — 1st.  In  England  nnd  in  some  of 
the  states,  where  the  English  law  has 
been  adopted  in  this  respect,  ns  in 
Pennsylvania,  Rob.  Dig.  312,  by  stnt. 
12  Car.  II.  c.  24,  power  is  given  to  the 
father  to  nppoint  a testamentary  guar- 
dian, for  his  children,  whether  in  esse , 
or  in  ventre  sa  (leur)  mere.  Accord- 
ing to  Chancellor  Kent,  this  statute  has 
been  adopted  in  the  state  of  New  York, 
and  probably  throughout  this  country. 


2 Kent,  Com.  184.  The  statute  of 
Connecticut,  however,  is  an  exception, 
there  the  father  cannot  appoint  a testa- 
mentary guardian.  1 Swill’s  Dig.  48. 

5.  — All  other  kinds  of  guardians  (to 
be  hereafter  noticed)  have;  been  super- 
seded in  practice  by  guardians  appoint- 
ed by  courts  having  jurisdiction  of  such 
matters.  Courts  of  chancery,  orphans’ 
courts,  and  courts  of  u similar  charac- 
ter having  jurisdiction  of  testamentary 
matters  in  the  several  states,  urc  in- 
vested generally  with  the  power  of 
appointing  guardians. 

6.  — 2dly,  The  person  appointed 
must  be  capable  of  performing  the  du- 
ties, an  idiot  therefore  cannot  be  ap- 
pointed guardian. 

7.  — 3dly,  The  person  over  whom  n 
guardian  is  appointed  must  be  an 
infant : for  after  the  party  has  attained 
his  full  age  he  is  entitled  to  all  his 
rights,  if  of  sound  mind,  and,  if  not, 
the  person  appointed  to  take  care  of 
him  is  called  a committee,  (q.  v.)  No 
guardian  of  the  person  can  bo  appoint- 
cd  over  an  infant  whose  father  is  alive, 
unless  the  latter  be  non  compos  men- 
tis, in  which  case  one  may  be  appoint- 
ed us  if  the  latter  were  dead. 

8.  — 4thly,  After  his  appointment  the 
guardian  of  the  person  is  considered  as 
standing  in  the  place  of  the  father,  and 
of  course  the  relative  powers  and  duties 
of  guardian  and  w ard  correspond,  in  a 
great  measure  to  those  of  parent  and 
child ; in  one  prominent  matter  they 
arc  different.  The  father  is  entitled 
to  the  services  of  his  child,  nnd  is 
bound  to  support  him ; the  guardian  is 
not  entitled  to  the  ward’s  services,  and 
is  not  bound  to  maintain  him  out  of  his 
own  estate. 

9.  — 2.  A guardian  of  the  cstntc  is 
one  who  has  been  lawfully  invested 
with  the  power  of  taking  care  and 
managing  the  estate  of  an  infant.  1 
John.  R.  561  ; 7 John.  Ch.  R.  150. 
His  appointment  is  made  in  the  same 
manner  as  that  of  a guardian  of  a per- 
son. It  is  the  duty  of  the  guardian  to  take 
reasonable  and  prudent  care  of  the  es- 
tate of  the  ward,  and  manage  it  in  the 
most  advantageous  manner ; and  when 
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the  guardianship  shall  expire,  to  ac- 
count with  the  ward  for  (lie  adminis- 
tration of  the  estate. 

1 0. -— Guardians  have  also  been  di- 
vided into  guardians  by  nature;  guar- 
dians by  nurture ; guardians  in  socage ; 
testamentary  guardians ; statutory 
guardians ; and  guardians  ad  litem. 

1 1.  — 1.  Guardian  by  nature , is  the 
father,  and,  on  his  death,  the  mother; 
this  guardianship  extends  only  to  the 
custody  of  the  person,  3 Bro.  C.  C. 
186;  1 John.  Ch.  K.  3;  3 Pick.  U. 
213;  and  continues  till  the  child  shall 
acquire  the  age  of  twenty-one  years. 
Co.  Litt.  84  a. 

12.  — 2.  Guardian  by  nurture , occurs 
only  when  the  infunt  is  without  any 
other  guardian,  and  the  right  belongs 
exclusively  to  the  parents,  first  the  la- 
ther, and  then  the  mother.  It  extends 
only  to  the  person,  and  determines,  in 
males  and  females  at  the  age  of  four- 
teen. This  species  of  guardianship 
has  become  obsolete. 

13.  — 3.  Guardian  in  socage , has  the 
custody  of  the  infant's  lands  as  well  as 
his  person.  The  common  law  gave 
this  guardianship  to  the  next  of  blood 
to  the  child  to  W’hom  the  inheritance 
could  not  possibly  descend ; this  spe- 
cies of  guardianship  has  become  obso- 
lete, and  does  not  perhaps  exist  in  this 
country  ; for  the  guardian  must  bo  a 
relation  by  blood  who  cannot  possi- 
bly inherit,  and  such  a case  can  rarely 
exist  2 Wend*  153  ; Ift  WcocL  881 ; 
6 Paige,  390 ; 7 Co  wen,  30  ; 5 John. 
00. 

14.  — 4.  Testamentary  guardians; 
these  are  appointed  under  thestat.  12 
Car.  II.,  above  mentioned;  they  super- 
sede the  claims  of  any  other  guardian, 
and  extend  to  the  person,  and  real  and 
personal  estate  of  the  child,  and  con- 
tinue till  the  ward  arrives  at  full  age. 

15.  — 5.  Guardians  ujrpoinlcd  by  the 
courts^  by  virtue  of  some  statutory  au- 
thority. The  distinction  of  guardians 
by  nature,  and  by  socage,  appear  to 
have  become  obsolete,  and  have  been 
essentially  superseded  in  practice  by 
the  appointment  of  guardians  by  courts 
of  chancery,  orphans'  courts,  probate 


courts,  and  such  other  courts  os  have 
jurisdiction  to  make  such  appointments. 
Testamentary  guardians  might,  as  well 
as  those  of  this  class,  be  considered 
as  statutory  guardians,  inasmuch  as 
their  appointment  is  authorised  by  a 
statute. 

10. — 6.  Guardian  ad  litem , is  one 
appointed  for  the  infant  to  defend  him 
in  an  action  brought  against  him. 
Every  court  when  un  infant  is  sued  in 
a civil  action,  has  power  to  appoint  a 
guardian  ad  litem  when  he  has  no 
guardian,  for  as  the  inlhnt  cannot  ap- 
point an  attorney,  he  would  be  without 
assistance  if  such  a guardian  were  not 
appointed.  The  pow'ers  and  duties  of 
a guardian  (ul  li/f'm  are  confined  to  the 
defence  of  the  suit.  F.  N.  B.  27  ; Co. 
Litt.  88  b,  note  (16);  lb.  135  b,  note 
(1); 

Guardians  op  tuk  took.  The 
name  given  to  officers  w hose  duties  are 
very  similar  to  those  of  overseers  of 
the  poor,  (q.  v ),  that  is,  generally  to 
relieve  the  distresses  of  such  poor  ar- 
sons who  arc  unable  to  take  care  of 
themselves. 

GUARDIANSHIP,  persons , is  the 
power  or  protective  authority  given  by 
law,  and  imposed  on  an  individual  who 
is  free  and  in  the  enjoyment  of  his 
rights,  over  one  whose  weakness  on 
account  of  his  age,  renders  him  unable 
to  protect  himself.  Vide  Tutor. 

GUEST.  A traveller  who  stays  at 
an  inn  or  tavern  with  the  consent  of 
the  keeper,  Bac.  Ab.  Inns,  C 5;  8 
Co.  32  ; and  if  after  having  taken  lodg- 
ings at  an  inn,  he  leaves  his  horse 
there,  and  goe,s  elsewhere  to  lodge,  he 
is  still  to  be  considered  a guest.  But 
not  if  he  merely  leaves  goods  for  which 
the  landlord  receives  no  compe  nsation. 
1 Salk.  388  ; 2 Lord  Ravin.  806  ; Cro. 
Jac.  188.  The  length  of  time  a man 
is  at  an  inn  makes  no  difference,  whe- 
ther  he  stays  a day,  or  a week,  or  a 
month,  or  longer,  so  always,  that, 
though  not  strictly  transeuns , he  re- 
tains his  character  as  a traveller.  But 
if  a person  comes  upon  a special  con- 
tract to  board  and  sojourn  at  an  inn,  he 
is  not  in  the  sense  of  the  law  a guest, 
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but  a boarder.  Bac.  Ab.  Inns,  C 5 ; 
Story,  Bailm.  § 477. 

2. — Innkeepers  are  generally  liable 
for  all  goods  belonging  to  the  guest, 
brought  within  the  inn.  It  is  not  ne- 
cessary that  the  goods  should  have 
been  in  the  special  keeping  of  the  inn- 
keeper to  make  him  liable.  This  rule 
is  Ibundcd  on  principles  of  public  utili- 
ty, to  which  all  private  considerations 
ought  to  yield.  2 Kent,  Com.  459  ; 1 
Hayw.  N.  C.  Rep.  40  ; 14  John.  R. 
175;  Dig.  4,  9,  1.  Vide  3 Barn.  & 
Aid.  283 ; 4 Maule  & Selw.  306 ; 1 
Iloll’s  N.  P.  209  ; 1 Salk.  387 ; S.  C. 
Carth.  417  ; 1 Bell’s  Com.  469; 

Dane’s  Ab.  Index,  h.  t. ; Yelv.  67,  a ; 
Smith’s  Lending  Cases,  47  ; 8 Co.  32. 

GUIDON  DE  LA  MER,  (LE). 
The  name  of  a treatise  on  maritime 
law,  written  in  Rouen,  then  Norman- 
dy, in  1671,  as  is  supposed.  It  was 
received  on  the  continent  of  Europe  al- 
most as  equal  iu  authority  to  one  of 
the  ancient  codes  of  maritime  law. 
The  author  of  this  work  is  unknown. 

GUILD,  a fraternity  or  company. 


Guildhall,  the  place  of  meeting  of 
guilds. 

GUILT,  crim.  law , is  that  quality 
in  a person  which  renders  him  crimi- 
nal, and  to  which  the  law  annexes  a 
punishment ; or  it  is  that  disposition  to 
violate  the  law,  which  has  manifested 
itself  by  some  act  already  done.  The 
opposite  of  innocence.  Vide  Ruthcrf. 
Inst.  B.  1,  c.  18,  s.  10. 

GUI  LTV.  The  state  or  condition 
of  a person  who  has  committed  a crime, 
misdemeanor  or  offence. 

2.  — This  word  implies  a malicious 
intent,  and  must  be  applied  to  some- 
thing universally  allowed  to  be  a crime. 
Cowp.  275. 

3.  — In  pleading,  it  is  a plea  by  which 
a defendant  who  is  charged  with  a 
crime  or  misdemeanor  admits  or  con- 
fesses it.  When  the  accused  is  ar- 
raigned, the  clerk  asks  him,  “ How  soy 
you,  A B,  are  you  guilty  or  not  guil- 
ty I”  His  answer,  which  is  given  ore 
tcnuSy  is  called  his  plea  ; and  when  he 
admits  the  charge  in  the  indictment  he 
answers  or  pleads  guilty. 
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HABEAS  CORPORA,  in  English 
practice,  is  a writ  issued  out  of  the  C. 
P.  commanding  the  sheritr  to  compel 
the  appearance  of  a jury  in  the  cause 
between  the  parties.  It  answers  the 
same  purpose  in  that  court  as  the  Dis- 
tringas juratorcs  answers  in  the  K.  B. 
For  a form,  see  Bootc’s  Suit  at  Law, 
151. 

HABEAS  CORPUS,  remedies.  A 
writ  of  habeas  corpus  is  an  order  in 
writing,  signed  by  the  judge  who  grants 
the  same,  and  sealed  with  the  seal  of  a 
court  of  which  he  is  a judge,  issued  in 
the  name  of  the  sovereignty  where  it 
is  granted,  by  such  a court  or  a judge 
thereof,  having  lawful  authority  to  is- 
sue the  same,  directed  to  any  one  hav- 
ing a person  in  his  custody  or  under 
his  restraint,  commanding  him  to  pro- 
duce such  person  at  a certain  time  and 
place,  and  to  state  the  reasons  why  he 
is  held  in  custody,  or  under  restraint. 


2.  — This  writ  was  at  common  law 
considered  as  a remedy  to  remove  tl»e 
illegal  restraint  on  a freeman,  but  an- 
terior to  the  31  Charles  II.  its  benefit 
was,  in  a great  degree,  eluded  by  time- 
serving judges,  who  awarded  it  only  in 
term  time,  and  who  assumed  a discre- 
tionary power  of  awarding  or  refusing 
it.  3 Bulstr.  23. 

3.  — To  secure  the  full  benefit  of  it 
to  the  subject,  the  statute  31  Car.  2,  c. 
2,  commonly  called  the  habeas  corpus 
act  w as  passed.  This  gave  to  the  writ 
the  vigour,  life,  and  efficacy  requisite 
for  the  due  protection  of  the  liberty  of 
the  subject.  In  England  this  is  con- 
sidered as  a high  prerogative  writ,  is- 
suing out  of  the  court  of  king’s  bench, 
in  term  time  or  vacation,  and  running 
into  every  part  of  the  king’s  dominions. 
It  is  also  grantableas  a matter  of  right, 
ex  merito  justitieey  upon  the  applica- 
tion of  any  person. 
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4. — The  interdict  J)e  homitte  libr.ro 
ecchibcrulo  of  the  Roman  law,  was  a re- 
medy very  similar  to  the  writ  of  halvas 
corpus.  When  a freeman  was  restrain- 
ed by  another  contrary  to  good  faith 
the  pretor  ordered  his  interdict  that 
such  person  should  be  brought  before 
him  that  he  might  be  liberated.  Dig. 
43,  29,  1. 

— The  habeas  corpus  act  has  been 
substantially  incorporated  into  the  ju- 
risprudence of  every  state  in  the  Union, 
and  the  right  to  the  writ  has  been  se- 
cured by  most  of  the  constitutions  of 
the  states,  and  of  the  United  States. 
The  statute  of  31  Car.  2,  c.  2,  pro- 
vides that  the  person  imprisoned,  if  he 
be  not  a prisoner  convict,  or  in  execu- 
tion of  legal  process,  or  committed  for 
treason  or  felony,  plainly  expressed  in 
the  warrant,  or  has  not  neglected  wil- 
fully, by  the  space  of  two  whole  terms 
after  his  imprisonment,  to  pray  a ha- 
bcas  corpus  for  his  enlargement,  may 
apply  by  any  one  in  his  behalf,  in  va- 
cation time,  to  a judicial  officer  for  the 
writ  of  habeas  corpus , and  the  officer, 
upon  view  of  the  copy  of  the  warrant 
of  commitment,  or  upon  proof  of  denial 
of  it  after  due  demand,  must  allow  the 
writ  to  be  directed  to  the  person  in 
whose  custody  the  party  is  detained, 
and  made  returnable  immediately  be- 
fore him.  And,  in  term  time,  any  of 
the  said  prisoners  may  obtain  bis  writ 
of  habeas  corpus , by  applying  to  the 
proper  court. 

6.  — By  the  habeas  corpus  law  of 
Pennsylvania,  (the  act  of  18th  Febru- 
ary, 1785,)  the  benefit  of  the  writ  of 
habeas  corpus  is  given  in  “ all  cases 
where  any  person,  not  being  commit- 
ted or  detained  for  any  criminal,  or 
supposed  criminal  matter,”  who  “ shall 
be  confined  or  restrained  of  his  or  her 
liberty,  under  any  colour  or  pretence 
whatsoever.”  A similar  provision  is 
contained  in  the  habeas  corpus  act  of 
New  York.  Act  of  21st  April,  1818, 
sect.  41,  ch.  277. 

7.  — The  constitution  of  the  United 
States,  art.  1,  s.  9,  n.  2,  provides,  that 
**  the  privilege  of  the  writ  of  habeas  1 
corpus  shall  not  bo  suspended,  unless 
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when,  in  cases  of  rebellion  or  invasion, 
the  public  safety  may  require  it and 
the  same  principle  is  contained  in 
many  of  the  state  constitutions.  In 
order  still  more  to  secure  the  citizen 
the  benefit  of  this  great  writ,  a heavy 
|>enalty  is  inflicted  upon  the  judges 
who  are  bound  to  grant  it,  in  case  of 
refusal. 

8.  — It  is  proper  to  consider,  1,  when 
it  is  to  lie  granted ; 2,  how  it  is  to  lie 
served ; 3,  what  return  is  to  be  made 
to  it ; 4,  the  hearing ; 5,  the  effect  of 
the  judgment  upon  it. 

9.  — 1.  The  writ  is  to  Ik;  granted 
whenever  a person  is  in  actual  confine- 
ment, committed  or  detained  as  afore- 
said, either  lor  a criminal  charge,  or, 
as  in  Pennsylvania  and  New  York,  in 
all  cases  where  he  is  confined  or  re- 
strained of  his  liberty,  under  any  co- 
lour or  pretence  whatsoever.  But  per- 
sons discharged  on  bail  will  not  bo 
considered  as  restrained  of  their  liberty 
so  ns  to  be  entitled  to  a writ  of  habeas 
corpus,  directed  to  their  bail.  3 Ycatcs, 
R.  263 ; 1 Serg.  & Rawle,  356. 

10.  — 2.  The  writ  may  be  served  by 
any  free  jierson,  by  leaving  it  with  the 
person  to  whom  it  is  directed,  or  left  at 
the  gaol  or  prison  with  any  of  the  un- 
der officers,  under  keepers,  or  deputy 
of  the  said  officers  or  keepers.  In 
Louisiana,  it  is  provided  that  if  the 
person  to  whom  it  is  addressed  shall 
refuse  to  receive  the  writ,  he  who  is 
charged  to  serve  it,  shall  inform  him 
of  its  contents ; if  he  to  whom  the  writ 
is  addressed  conceal  himself,  or  refuse 
admittance  to  the  person  charged  to 
serve  it  on  him,  the  latter  shall  affix  the 
order  on  the  exterior  of  the  place 
where  the  person  resides,  or  in  which 
the  petitioner  is  confined.  Lo.  Code 
of  Pract.  art.  803.  The  service  is 
proved  by  the  oath  of  the  party  mak- 
ing it. 

11.  — 3.  The  person  to  whom  the 
writ  is  addressed  or  directed,  is  re- 
quired to  make  a return  to  it,  within 
the  time  prescribed ; he  cither  complies, 
or  he  docs  not.  If  he  complies , he 
must  positively  answer;  1,  whether  he 
has  or  has  not  in  his  power  or  custody 
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the  person  to  be  set  at  liberty,  or 
whether  that  person  is  confined  by 
him ; if  he  return  that  he  has  not,  and 
has  not  had  him  in  his  power  or  cus- 
tody, and  the  return  is  true,  it  is  evi- 
dent that  a mistake  was  made  in  issu- 
ing the  writ ; if  the  return  is  false,  he 
is  liable  to  a penalty,  and  other  pun- 
ishment, for  making  such  a false  re- 
turn. Il  he  return  that  he  has  such 
person  in  his  custody,  then  he  must 
show  by  his  return,  further,  by  what 
authority,  and  (or  what  cause,  he  ar- 
rested or  detained  him.  If  he  does  not 
comply,  he  is  to  be  considered  in  con- 
tempt of  the  court  under  whose  seal 
the  writ  has  been  issued,  and  liable  to 
a severe  penalty,  to  be  recovered  by 
the  party  aggrieved. 

l‘J. — 4.  When  the  prisoner  is 
brought  before  the  judge?,  his  judicial 
discretion  commences,  and  he  acts  un- 
der no  other  responsibility  than  that 
which  belongs  to  the  exercise  of  ordi- 
nary judicial  power.  The  judge  or 
court  before  whom  the  prisoner  is 
brought  on  a habeas  corpus,  examines 
the  return  and  papers,  if  any,  referred 
to  in  it,  and  if  no  legal  cause  be  shown 
for  the  imprisonment  or  restraint  ,*  or 
it  it  appear,  although  legally  commit- 
ted, he  has  not  been  prosecuted  or  tried 
within  the  periods  required  by  law,  or 
that,  for  any  other  cause,  the  imprison- 
ment cannot  lx?  legally  continued,  the 
prisoner  is  discharged  from  custody. 

13.  — For  those  oflcnces  which  are 
bailable  when  the  prisoner  offers  suffi- 
cient bail,  he  is  to  be  bailed. 

14.  — lie  is  to  be  remanded  in  the 
following  cases : 1 , when  it  appears  he 
is  detained  upon  legal  process,  out  of 
some  court  having  jurisdiction  of  cri- 
minal matters ; 2,  when  he  is  detained 
by  warrant,  under  the  hand  and  seal 
of  a magistrate,  for  some  ofience  for 
which,  by  law,  the  prisoner  is  not  bail- 
able ; 3,  when  he  is  a convict  in  exe- 
cution, or  detained  in  execution  by  legal 
civil  process;  4,  when  he  is  detained 
lor  a contempt,  specially  and  plainly 
charged  in  the  commitment,  by  some 
existing  court  having  authority  to  com- 
mit for  contempt ; and,  5,  w hen  he  re- 


fuses or  neglects  to  give  the  requisite 
bail  in  a case  bailable  of  right.  The 
judge  is  not  confined  to  the  return,  but 
he  is  to  examine  into  the  causes  of  the 
imprisonment,  and  then  he  is  to  dis- 
charge, bail,  or  remand,  as  justice  shall 
require.  2 Kent,  Com.  26 ; Lo.  Code 
of  Prac.  art.  819. 

13. — 5.  It  is  provided  by  the  habeas 
corpus  act,  that  a person  set  at  liberty 
by  the  writ,  shall  not  again  be  impri- 
soned for  the  same  offence,  by  any 
person  whomsoever,  other  than  by  the 
legal  order  and  process  of  such  court 
wherein  he  shall  be  bound  by  recogni- 
zance to  appear,  or  other  court  having 
jurisdiction  of  the  cause.  4 Johns.  R. 
319;  1 Finn.  374;  5 John.  R.  282. 

16. — The  habeas  corpus  can  be  sus- 
pended only  by  authority  of  the  legis- 
lature. The  constitution  of  the  United 
States  provides,  that  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be 
suspended  unless  when,  in  cases  of  in- 
vasion or  rebellion,  the  public  safety 
may  require  it.  Whether  this  writ 
ought  to  be  suspended  depends  on  poli- 
tical considerations,  of  which  the  legis- 
lature is  to  decide.  4 Cranch,  101. 
The  proclamation  of  a military  chief, 
declaring  martial  law,  cannot,  there- 
fore, suspend  the  operation  of  the  law. 
1 Harr.  Cond.  Rep.  (Lo.)  157,  159;  3 
Mart.  Lo.  R.  531. 

1“. — There  are  various  kinds  of  this 
writ;  the  principal  of  which  are  ex- 
plained below. 

18.  — Habeas  corpus  ad  deliberan- 
dum ct  recipiendum , is  a writ  which 
lies  to  remove  a prisoner  to  take  his 
trial  in  the  county  where  the  ofTence 
was  committed.  Bac.  Ah.  Habeas  Cor- 
pus, A. 

19 . -—Habeas  corpus  ad  faciendum 
ct  recipiendum , is  a writ  w hich  issues 
out  ol  a court  of  competent  jurisdic- 
tion, when  a person  is  sued  in  an  infe- 
rior court,  commanding  the  inferior 
judges  to  produce  the  body  of  the  de- 
fendant, together  with  the  day  and 
cause  of  his  caption  and  detainer, 
(w  hence  this  writ  is  frequently  denomi- 
nated habeas  corpus  cum  causa,)  to  do 
and  receive  whatever  the  court  or  the 
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judge  issuing  the  writ  shall  consider  in 
that  behalf.  This  writ  may  also  Ik; 
issued  by  the  buil  of  u prisoner,  who 
has  been  taken  upon  a criminal  accu- 
sation, in  order  to  surrender  him  in  his 
own  discharge;  upon  the  return  of  this 
writ,  the  court  will  cause  an  exonoratur 
to  be  entered  on  the  bail-piece,  and  re- 
mand the  prisoner  to  his  former  cus- 
tody. Tidd’s  Pr.  405;  1 Chit.  Cr. 
Law,  132. 

20.  — Habeas  corpus  ail  prosequen- 
(him,  is  a writ  which  issues  for  the 
purpose  of  removing  a prisoner  in  or- 
der to  prosecute.  3 Bl.  Com.  130. 

21.  — Habeas  corpus  ad  responden- 
dum, is  a writ  which  issues  at  the  in- 
stance of  a creditor  or  ouc  w ho  has  a 
cause  of  action  against  a person  who 
is  confined  by  the  process  of  some  in- 
ferior court;  in  order  to  remove  the 
prisoner  and  charge  him  with  this  new 
action  in  the  court  above.  2 Mod.  198 ; 
3 Bl.  Com.  107. 

22.  — Habeas  corpus  ad  satisfacien- 
dum., is  a w rit  issued  at  the  instance  of 
a plaintiff  for  the  purpose  of  bringing 
up  n prisoner,  against  whom  a judg- 
ment has  been  rendered,  in  a superior 
court  to  charge  him  with  the  process  of 
execution.  2 Lill.  Pr.  Reg.  4 ; 3 Bl. 
Com.  129,  130. 

23.  — Hubcas  corpus  ad  subjicien- 
dum, by  way  of  eminence  called  the 
w rit  of  habeas  corpus,  (q.  v.),  is  a writ 
directed  to  the  person  detaining  another, 
and  commanding  him  to  produce  tin- 
body  of  the  prisoner,  with  the  day  and 
cause  of  his  caption  and  detention,  ail 
faciendum,  subjiciendum,  cl  recipien- 
dum, to  do,  submit  to,  and  receive, 
whatsoever  the  judge  or  court  award- 
ing such  writ  shall  consider  in  that  be- 
half. 3 Bl.  Com.  131 ; 3 Story,  Const. 
§ 1333. 

24.  — Habeas  corpus  ail  testifican- 
dum, a w rit  issued  for  the  purpose  of 
bringing  a prisoner,  in  order  that  he 
may  testify,  before  the  court.  3 Bl. 
Com.  130. 

25.  — Habeas  corpus  cum  causa,  is 
a writ  which  may  be  issued  by  the 
bail  of  a prisoner,  who  has  been  taken 
upon  a criminal  accusation,  in  order  to 


render  him  in  their  own  discharge. 
Tidd’s  Pr.  405  ; upon  the  return  of  this 
writ  the  court  will  cause  an  exonoratur 
to  be  entered  on  the  bail  piece,  and  re- 
mand the  defendant  to  his  former  cus- 
tody. Id.  ibid. ; 1 Chit.  Cr.  Law,  132. 
Vide,  generally,  Bar.  Ab.  h.  t. ; Vin. 
Ah.  h.  t. ; Com.  Dig.  h.  t. ; Nels.  Ab. 
h.  t. ; the  various  American  Digests, 
h.  t. ; Lo.  Code  of  Prac.  art.  791  to 
827  ; Dane’s  Ab.  Index,  h.  t. 

HABENDUM,  in  conveyancing. 
This  is  a Latiu  word  which  signifies  to 
have. 

2.  — In  conveyancing,  it  is  that  part 
of  a deed  which  usually  declares  what 
estnte  or  interest  is  granted  by  it,  its 
certainty,  duration,  and  to  what  use. 
It  sometimes  qualifies  the  estate,  so 
that  the  general  implication  of  the  es- 
tate, which,  by  construction  of  law, 
jmisscs  in  the  premises,  may  by  the 
habendum  be  controlled ; in  which 
case  the  hubendum  may  enlarge  the 
estate,  but  not  totally  contradict,  or  be 
repugnant  to  it. 

3.  — The  haltendum  commences  in 
our  common  deeds  with  the  words,  “to 
have  and  to  hold.”  2 Bl.  Cora.  298  ; 
14  Vin.  Ab.  143  ; Com.  Dig.  Fait,  E 
9 ; 2 Co.  55  a ; 8 Mass.  R.  175  ; 1 
Lilt,  R.  220 ; Cruise,  Dig.  tit.  32,  c. 
20,  s.  G9  to  93  ; 5 Scrg.  & Rawle, 
375  ; 2 Rollc,  Ab.  05  ; Plowd,  153  ; 
Co.  Litt.  183  ; Martin’s  N.  C.  Rep.  28; 
4 Kent,  Com.  450  ; 3 Prest.  on  Abstr. 
206  to  210;  5 Barnw.  & Crcs.  709; 
7 Greenl.  R.  455 ; 6 Conn.  R.  289  ; 0 
Har.  & J.  132  ; 3 Wend.  99. 

HABERDASHER,  a dealer  in  mis- 
cellaneous goods  and  merchandise. 

HABERE.  To  cause;  to  have. 
This  word  is  used  in  composition. 

Habere  facias  ros.s ess io n f, m , prac- 
tice, remedies.  The  name  of  a writ  of 
execution  in  the  action  of  ejectment. 

2. — The  sheriff  is  commanded  by 
this  writ  that  without  delay  he  cause 
I the  plaintiff  to  have  possession  of  the 
j land  in  dispute  which  is  therein  de- 
scribed ; a ft.  fa.  or  ca.  sa.  for  costs 
may  be  iucluded  in  the  writ.  The 
duty  of  the  sheriff  in  the  execution  and 
return  of  that  part  of  the  w rit,  is  the 
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same  ns  on  n common  //'.  fa.  or  ca.  sa. 
Tho  sheriff  is  to  execute  this  writ  by 
delivering  n full  and  actual  possession 
of  the  premises  to  the  plnintifT.  For 
this  purpose  he  mny  break  an  outer  or 
inner  door  of  the  house,  and,  should  he 
be  violently  opjKJsed,  he  mny  raise  the 
jtosse  com  it  ulus.  Wats,  on  Shcr.  60, 
216 ; 5 Co.  91  b. ; 1 Leon.  145. 

3. — The  nnme  of  this  writ  is  abbre- 
viated hub.  fa.  ]toss.  Vide  10  Vin.  Ab. 
14;  Tidd’s  Pr.  1081,  8th  Engl.  edit.; 
2 Arch.  Pr.  58 ; 3 HI.  Com.  412  ; Bing, 
on  Execut.  115,  252  ; Bnc.  Ab.  h.  t. 

IIahbhk  facias  skisinam,  practice, 
remedies.  The  name  of  a writ  of  exe- 
cution, used  in  most  real  notions,  by 
which  the  sherilT  is  directed  that  he 
cause  the  demandant  to  have  seisin  of 
the  lands  which  he  has  recovered. 

2. — This  writ  mny  be  taken  out  nt 
any  time  within  a year  and  day  after 
judgment.  It  is  to  be  executed  nearly 
in  the  same  mnnncr  as  the  writ  of  ha- 
bere facias  possession  an , and,  for  this 
purpose,  the  officer  mny  break  open 
the  outer  door  of  a house  to  deliver 
seisin  to  the  demandant.  5 Co.  91  b; 
Com.  Dig.  Execution,  E ; Wats.  Otf. 
of  Sheriff,  238.  The  name  of  this 
writ  is  abbreviated  halt.  fa.  seis.  Vide 
Bingh.  on  Exec.  115,  252;  Bac.  Ab. 
h.  t. 

Habere  facias  visum,  practice,  the 
name  of  a writ  which  lies  when  a view 
is  to  be  taken  of  lands  and  tenements. 
F.  N.  B.  Index,  verbo,  View. 

HABIT.  The  frequent  repetition  of 
a thing.  2 Mart.  Lo.  Rep.  N.  S.  622. 

HABITATION,  civil  law,  was  the 
right  of  a person  to  live  in  the  house 
of  another  without  prejudice  to  the  pro- 
perty. 

2. — It  differed  from  n usufruet,  in 
this,  that  the  usufructarinn  might  have 
applied  the  house  to  any  purpose,  as, 
a store  or  manufactory  ; whereas  the 
party  having  the  right  of  habitation 
could  only  use  it  for  the  residence  of 
himself  and  family.  1 Bro.  Civ.  Law, 
184 ; Domat,  I.  1,  t.  11,  s.  2,  n.  7. 

Habitation,  estates.  A dwelling- 
house,  a home-stall.  2 Bl.  Com.  4 ; 4 
Bl.  Com.  220.  Vide  House. 


HABITUAL  DRUNKARD,  one 
who  is  so  frequently  drunk  as  to  man- 
ifest a design  of  repenting  the  same 
act. 

2. — By  the  laws  of  Pennsylvania  a 
habitual  drunkard  is  put  nearly  upon 
the  same  footing  with  a lunatic ; he  is 
deprived  of  his  property  and  a commit- 
tee is  appointed  by  the  court  to  take 
care  of  his  person  and  estate.  Act  of 
13th  June,  1836,  Pamph.  p.  589.  Vide 
6 Watts's  Rep.  139  ; 1 Ashm.  R.  71. 

HABITUALLY,  so  frequently  as  to 
show  a design  of  repeating  the  same 
act.  2 N.  S.  622  ; 1 Mart.  (Lo.)  R. 
149. 

HAD  BOTE,  Engl.  law.  A re- 
compense or  amends  made  for  violence 
offered  to  a person  in  holy  orders. 

ILEREDES  PROXIMI,  arc  the 
children  or  descendants  of  the  de- 
ceased. Dalr.  Feud.  Pr.  110  ; Spcllm. 
Remains. 

ILEREDES  REMOTIORES.  The 
kinsmen  other  than  children  or  de- 
scendants. Dalr.  Feud.  Pr.  1 1 0;  Spcllm. 
Remains. 

HALF.  One  of  two  equal  parts. 
This  word  is  used  in  composition  ; as, 
half  cent,  half  dime,  & c. 

Half-blood,  parentage , kindred. 
When  persons  are  descended  from 
only  one  parent  in  common,  they  are 
of  the  half-blood,  or  related  only  by 
half  in  the  same  degree  that  children 
descended  from  the  same  parents  are. 
For  example,  if  John  marry  Sarah  and 
has  n son  by  that  marriage,  and  after 
Sarah's  death  he  marry  Maria,  and 
has  by  her  another  son,  these  children 
are  of  the  half-blood,  whereas  two  of 
the  children  of  John  and  Sarah  would 
be  of  the  wdiolc  blood. 

2. — By  the  English  common  law, 
one  related  to  an  intestate  of  the  half- 
blood  only,  could  never  inherit,  upon 
the  presumption  that  he  is  not  of  the 
blood  of  the  original  purchaser;  but 
this  rule  has  been  greatly  modified  by 
the  3 and  4 Wm.  4,  c.  1*06. 

3—  In  this  country  the  common  law 
principle  on  this  subject  may  be  consi- 
dered as  not  being  in  force,*  though  in 
some  states  some  distinction  is  still  pro- 
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served  between  the  whole  nnd  the  half  | 
blood.  4 Kent,  Com.  403,  n. ; 1 Hudg. 
& Dev.  (N.  C.)  Rep.  100;  2 Yerg. 
115;  1 M4Cord,  450  ; Dane’s  Ab.  In- 
dex, h.  t. ; Reeves  on  Descents,  pas- 
sim. Vide  Descents. 

Half  brother  and  half  sistf.k. 
Persons  whose  father  is  the  same,  who 
have  di  tie  rent  mothers  ; or  whose  mo- 
ther is  the  same,  who  have  different  i 
fathers,  are  so  called. 

Half  cent,  money,  a copper  coin 
of  the  United  Stutcs,  of  the  value  of 
one  two-hundreth  part  of  a dollar,  or 
five  mills.  It  weighs  eighty-four 
grains.  Act  of  January  18,  1837,  s. 
12,  4 Sharswood’s  cont.  of  Story’s  L. 
U.  S.  2523,  4.  Vide  Money. 

Half  defence,  pleading.  It  is  the 
peculiar  form  of  a defence,  which  is  as 
follows,  **  vonit  et  defendit  vim  ct  inju- 
riam,  et  dicit,”  &c.  It  differs  from 
full  defence.  Vide  Defence;  Et  cetera. 

Half  dime,  money,  a silver  coin  of 
the  United  States,  of  the  value  of  one- 
twentieth  part  of  a dollar,  or  five  cents. 

It  weighs  twenty  grains  nnd  five- 
eights  of  a grain.  Of  one  thousand 
parts,  nine  hundred  are  of  pure  silver, 
and  one  hundred  are  of  alloy.  Act  of 
January,  18,  1837,  s.  8 and  9,  4 Share- 
wood’s  cont.  of  Story’s  L.  U.  S.  2523, 

4.  Vide  Money. 

Half  dollar,  mo7tey,  a silver  coin 
of  the  United  States  of  the  value  of 
fifty  cents.  It  weighs  two  hundred 
and  six  and  one-fourth  grains.  Of  one 
thousand  parts,  nine  hundred  are  of 
pure  silver,  and  one  hundred  of  alloy. 
Act  of  January  18,  1837,  s.  8 and  9, 

4 Sharsw.  cont.  of  Story’s  L.  U.  S. 
2523,  4.  Vide  Money. 

Half  eagle,  monciy,  a gold  coin  of 
the  United  States,  of  the  value  of  five  I 
dollars.  It  weighs  one  hundred  and  , 
twenty-nine  grains.  Of  one  thousand 
parts,  nine  hundred  arc  of  pure  gold,  i 
and  one-hundred  of  alloy.  Act  of 
January  18th,  1837,  4 Sharsw\  cont. 
of  Story’s  L.  U.  S.  2523,  4.  Vide 
Money. 

Half  seal,  is  a seal  used  in  the 
English  chancery  for  the  scaling  of 
commissions  to  delegates  appointed 


upon  any  appeal,  either  in  ecclesiastical 
or  marine  causes. 

Half  year.  In  the  computation 
of  time,  a half  year  consists  of  one 
hundred  nnd  eighty-two  days.  Co. 
Litt.  135  b;  Rev.  Stat.  of  N.  Y.  part 
1,  c.  19,  t.  1,  § 3. 

HALL.  A public  building  used 
either  for  the  meetings  of  corj>oration8, 
courts,  or  employed  to  some  public 
uses ; ns  the  city  hall,  the  town  hall. 
Formerly  this  word  denoted  the  chief 
mansion  or  habitation. 

HALLUCINATION,  med.  jur.  It 

is  a species  of  mnnia,  by  which  “ an 
idea  reproduced  by  the  memory  is  as- 
sociated nnd  embodied  by  the  imagi- 
nation.” This  state  of  mind  is  some- 
times called  delusion  or  waking  dreams. 

2. — An  attempt  has  been  made  to 
distinguish  hallucinations  from  illu- 
sions ; the  former  are  said  to  be  de- 
pendent on  the  state  of  the  intellectual 
organs;  and,  the  latter,  on  that  of  those 
of  sense.  Ray,  Med.  Jur.  § 99 ; 1 
Beck,  Med.  Jur.  538,  note.  An  in- 
stance is  given  of  a temporary  halluci- 
nation in  the  celebrated  Ben  Jonson, 
the  poet.  He  told  a friend  of  his  that 
he  had  spent  many  a night  in  looking 
at  his  great  toe,  about  which  he  had 
seen  Turks  and  Tartars,  Romans  nnd 
Carthagcnians,  fight,  in  his  imagina- 
tion. 1 Coll,  on  Lun.  34.  If  instead 
of  being  temporary,  this  affection  of 
his  mind  had  been  permanent,  he 
would  doubtless  have  been  considered 
insane.  See  on  the  subject  of  spectral 
illusions,  Hibbert,  Alderson  and  Far- 
rar’s Essays;  Scott  on  Demonology, 
&c. ; Bostock’s  Physiology,  vol.  3,  p. 
91,101;  1 Esquirol,  Maladies Mentates, 
159. 

IIALMOTE*  The  name  of  a court 
among  the  Saxons.  It  had  civil  and 
criminal  jurisdiction. 

IIAMESUCKEN,  Scotch  law.  The 
crime  of  hamesucken  consists  in  “ the 
felonious  seeking  and  invasion  of  a 
person  in  his  dwelling-house.”  1 
Hume,  312;  Burnett,  80;  Alison’s 
Princ.  of  the  Cr.  Law  of  Scotl.  199. 

2. — The  mere  breaking  into  the 
house,  without  the  personal  violence 
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docs  not  constitute  the  offence,  nor  docs 
the  violence  without  an  entry  with  in- 
tent to  commit  an  assault.  It  is  the 
combination  of  both  which  completes 
the  crime.  1.  It  is  necessary  that  the 
invasion  of  the  house  should  have 
proceeded  from  forethought  malice;  l 
but  it  is  sufficient,  if,  from  any  illegal 
motive,  the  violence  has  been  meditated, 
although  it  may  not  have  proceeded  from 
the  desire  of  wreaking  personal  revenge 
properly  so  culled.  2.  The  place 
where  the  assault  was  committed  must 
have  been  the  proper  dwelling-house 
of  the  party  injured,  and  not  a place  of 
business,  visit,  or  occasional  residence. 
3.  The  offence  may  he  committed 
equally  in  the  day  ns  in  the  night,  and 
not  only  by  effraction  of  the  building 
by  actual  force,  but  by  an  entry  ob- 
tained by  fraud,  with  the  intention  of 
inflicting  personal  violence,  followed  by 
its  perpetration.  4.  Hut  unless  the  in- 
jury to  the  person  be  of  a grevious  and 
material  character,  it  is  not  hame- 
suckcn,  though  the  other  requisites  to 
the  crime  have  occurred.  When  this 
is  the  case,  it  is  immaterial  whether 
the  violence  be  done  lucri  causa , or 
from  personal  spite.  5.  The  punish- 
ment of  hamcsucken  in  aggravated 
eases  of  injury,  is  death ; in  eases  of 
inferior  atrocity,  an  arbitrary  punish- 
ment. Alison’s  Pr.  of  Cr.  Law  of 
Scotl.  eh.  6;  Ersk.  Pr.  L.  Scotl.  4,  9, 
23.  This  term  was  formerly  used  in 
England  instead  of  the  now  modern 
term  burglan/.  4 HI.  Com.  223. 

IIANAPER  OFFICE,  Eng.  law. 
This  is  the  name  of  one  of  the  offices 
belonging  to  the  English  court  of  chan- 
cery. 3 Bl.  Com.  49. 

HAND.  That  part  of  the  human 
body  at  the  end  of  the  arm. 

2. — Formerly  the  hand  was  consi- 
dered as  the  symbol  of  good  faith,  and 
some  contracts  derive  their  names 
from  the  fact  that  the  hand  was  used 
in  making  them  ; ns  handsale,  (q.  v.) 
mandatum,  (q.  v.)  which  comes  from  u 
manu  data.  The  hand  is  still  used 
for  various  purposes;  when  a person 
is  accused  of  a crime  and  he  is  ar- 
raigned, he  is  asked  to  hold  up  his 


right  hand ; and  when  one  is  sworn  ns 
a witness,  he  is  required  to  lay  his 
right  hand  on  the  Bible,  or  to  hold 
it  up. 

3.  — Hand  is  also  the  name  of  a 
measure  of  length  used  in  ascertaining 
the  height  of  horses.  It  is  four  inches 
long.  Sec  Measure. 

4.  — In  a figurative  sense,  by  hand 
is  understood  a particular  form  of  writ- 
ing; as  if  B writes  a good  hand.  Va- 
rious kinds  of  hand  have  been  used, 
as,  the  secretary  bund,  tin-  Roman 
hand,  the  court  hand,  dee.  Wills  and 
contracts  may  be  written  in  any  of 
these  or  anv  other  which  is  understood. 
Sec  pt.  4,  § 27,  n.  4,  p.  352. 

HANDBILL,  is  a printed  or  written 
notice  put  up  on  walls,  dee.,  in  order 
to  inform  those  concerned  that  some- 
thing is  to  bo  done. 

HANDSALE, cmtracts.  Anciently, 
among  all  the  northern  nations,  shak- 
ing of  hands  was  held  necessary  to 
bind  a bargain;  a custom  still  retained 
in  verbal  contracts ; a sale  thus  made 
was  called  handsale,  vcwlitio  per  mu - 
titavi  manum  complcxioncm . In  pro- 
cess of  time  the  same  word  was  used 
to  signify  the  price  or  earnest  which 
was  given  immediately  nfler  the  shak- 
ing of  hands,  or  instead  thereof.  2 
Bl.  Com.  448.  Heincccius,  dc  Antique 
Jure  Germanico,  lib.  2,  ^ 335  ; Toull. 
Dr.  Civ.  Fr.  liv.  3,  t.  3,  c.  2,  n.  33. 

HANDWRITING,  evidence ; every 
man’s  hand  is  diflerent  from  others, 
and  the  character  of  his  handwriting 
differs  from  all  others,  this  is  called  his 
handwriting. 

2. — It  is  sometimes  necessary  to 
prove  that  a certain  instrument  or 
name  is  in  the  handwriting  of  a par- 
ticular person,  that  is  done  either  by 
the  testimony  of  a witness,  who  9aw 
the  paper  or  signature  actually  written; 
or  by  one  who  has  by  sufficient  means, 
acquired  such  a knowledge  of  the  ge- 
neral character  of  the  handwriting  of 
the  party,  as  will  enable  him  to  swear 
to  his  belief,  that  the  handwriting  of 
the  person  is  the  handwriting  in  ques- 
tion. 1 Phil.  Ev.  422 ; Stark.  Ev.  h. 
t. ; 2 John.  Cus.  21 1 ; 5 John.  II.  144  ; 
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1 Dali.  14;  2 Green!.  R.  88;  6 Serg. 
At  Rawle,  .*>68 ; 1 Nott  At  M‘Cord, 
554;  19  Johns.  R.  134  ; Anthon’s  N. 
P.  77;  1 Ruffin's  R.  0;  2 Nott  At 
M‘Cord,  400 ; 7 Corn.  Dig.  447 ; Bac. 
Ab.  Evidence,  M ; Dane’s  Ab.  Index, 
h.  t. 

HANGING,  jnm  ishment.  S uspen- 
sion  by  the  neck  of  a criminal,  who 
has  been  sentenced  to  sutler  death  in 
due  form  of  law,  until  he  is  dead. 

HANGMAN,  The  name  usually 
given  to  n man  employed  by  the. 
sheriff  to  put  a man  to  death,  accor- 
ding to  law,  in  pursuance  of  a judg- 
ment of  a competent  court,  and  lawful 
warrant.  The  same  ns  executioner, 

(<].  V.) 

HAP.  An  old  word  which  signifies 
to  catch ; ns,  44  to  hap  the  rent,”  44  to 
hap  the  deed  poll.”  Techn.  Diet, 
h.  t. 

HARBOUR.  A place  where  ships 
may  ride  with  safety ; any  navigable 
wrater  protected  by  the  surrounding 
country;  a haven,  (q.  v.) 

To  HAKnouR,  torts,  is  to  receive 
clandestinely  and  without  Inwful  autho- 
rity a person  for  the  purpose  of  so 
concealing  him  that  another  having  a 
right  to  the  lawful  custody  of  such  per- 
son, shall  be  deprived  of  the  same; 
for  example,  the  harbouring  of  a wife 
or  an  apprentice,  in  order  to  deprive 
the  husband  or  the  master  of  them  ; or 
in  a less  technical  sense  it  is  the  re- 
ception of  persons  improperly  ; as,  the 
ward  harbours  vicious  persons  without 
the  consent  of  his  guardian.  10  N. 
II.  Rep.  247. 

2. — The  harbouring  of  such  persons 
will  subject  the  harbourcr  to  an  action 
for  the  injury ; but  in  order  to  to  put 
him  completely  in  the  wrong,  a demand 
should  be  made  for  their  restoration, 
for  in  cases  where  the  harbourcr  has 
not  committed  any  other  wrong  than 
merely  receiving  plaintilPs  wife,  child, 
or  apprentice,  he  may  be  under  no  ob- 
ligation to  return  them  without  a de- 
mand. 1 Chit.  Pr.  504  ; Dane’s  Ab. 
Index,  h.  t. ; 2 N.  Car.  Law  Repos. 
249  ; 5 I low.  U.  S.  Rep.  215,  227. 

HARD  LABOUR,  punishment.  In 


those  states  where  the  penitentiary  sys- 
tem has  been  adopted,  convicts  who 
arc  to  be  imprisoned  as  part  of  their 
punishment,  are  sentenced  to  perform 
hard  labour.  This  labour  is  not  great- 
er than  many  freemen  perform  volun- 
tarily, and  the  quantity  required  to  ho 

Iierformcd  is  not  at  all  unreasonable, 
n the  penitentiaries  of  Pennsylvania  it 
consists  in  being  employed  inweaving, 
shoemaking  and  such  like  employ- 
ments. 

HART.  A stag  or  male  deer  of  the 
forest  five  years  old  complete. 

HAT  MONEY,  mar.  laic.  The 
name  of  a small  duty  paid  to  the  cap- 
tain and  mariners  of  a ship,  usually 
culled  primage,  (q.  v.) 

TO  1 1 A V E.  These  words  are  used 
in  deeds  for  the  conveyance  of  land,  in 
that  clause  which  usually  declared  for 
what  estate  the  land  is  granted.  Tho 
same  as  Habendum,  q.  v.)  Vide  lfa- 
bendum ; Tenendum. 

HAVEN.  A place  calculated  for 
the  reception  of  ships,  and  so  situated, 
in  regard  to  the  surrounding  land  that 
the  vessel  may  ride  at  anchor  in  it  in 
safety.  Hale,  de  Port.  Mar.  c.  2 ; 2 
Chit.  Com.  Law,  2 ; 15  East,  R.  304, 
5.  Vide  Creek  ; Port ; Raul. 

HAWKERS.  Persons  going  from 
place  to  place  with  goods  and  mer- 
chandise lor  sale.  To  prevent  impo- 
sitions they  arc  generally  required  to 
take  out  licenses,  under  regulations 
established  by  the  local  laws  of  tho 
states. 

HAZARDOUS  CONTRACT,  civil 
law.  When  the  performance  of  that 
which  is  one  of  its  objects,  depends  on 
an  uncertain  event,  the  contract  is  said 
to  be  hazardous.  Civ.  Co.  of  Lo.  art. 
1769. 

2. — When  a contract  is  hazardous, 
and  the  lender  may  lose  all  or  some 
part  of  his  principal,  it  is  lawful  for 
him  to  charge  more  than  lawful  inte- 
rest for  the  use  of  his  money.  Bac. 
Ab.  Usury,  D ; 1 J.  J.  Marsh.  596  ; 3 
J.  J.  Marsh.  84. 

HEAD  BOROUGH,  English  law. 
Formerly  he  was  a chief  officer  of  a 
borough,  but  now  he  is  an  officer  sub- 
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ordinate  to  constable.  St.  Armand, 
Hist.  Essay  on  the  Legist.  power  of 
Eng.  88. 

HEALTH.  The  most  perfect  state 
of  life.  It  may  then  be  defined  to  be 
the  natural  agreement  and  concordant 
dispositions  of  the  parts  of  the  living 
body. 

2.  — Public  health  is  an  object  of  the 
utmost  im|>ortancc,  and  has  attracted 
the  attention  of  the  nalionul  and  state 
legislatures. 

3.  — By  tlie  act  of  Congress  of  the 

25th  of  February,  1799,  1 Story’s  L. 
U.  S.  564,  it  is  enacted,  1 , that  the 
quarantines  and  other  restraints,  which 
shall  be  established  by  the  laws  of  any 
state,  respecting  any  vessels  arriving 
in  or  bound  to  any  port  or  district 
thereof,  whether  coming  from  a foreign 
port  or  some  other  part  of  the  United 
States,  shall  be  observed  and  enforced 
by  all  officers  of  the  United  States,  in 
such  place.  Sect.  1.  2.  In  times  of 

contagion  the  collectors  of  the  revenue 
may  remove,  under  the  provisions  of 
the  act,  into  another  district.  Sect.  4. 
3.  The  judge  of  any  district  court, 
may,  when  a contagious  disorder  pre- 
vails in  his  district,  cause  the  removal 
of  persons  confined  in  prison  under  the 
laws  of  the  United  States,  into  another 
district.  Sect.  5.  4.  In  case  of  the 

prevalence  of  a contagious  disease  at 
the  seat  of  government,  the  president 
of  the  United  States  may  direct  the  re- 
moval of  any  or  all  public  offices  to  a 
place  of  safety.  Sect.  6.  5.  In  case 

of  such  contagious  disease,  at  the  sent 
of  government,  the  chief  justice,  or  in 
case  of  his  death  or  inability,  the  senior 
associate  justice  of  the  supreme  court 
of  the  United  States,  may  issue  his 
warrant  to  the  marshal  of  the  district 
court  within  which  the  supreme  court 
is  by  law  to  be  holdcn,  directing  him 
to  adjourn  the  said  session  of  the  said 
court  to  such  other  place  within  the 
same  or  adjoining  district  as  lie  may 
deem  convenient.  And  the  district 
judges  may,  under  the  same  circum- 
stances, have  the  same  power  to  ad- 
journ to  some  other  part  of  their  se- 
veral districts.  Sect.  7. 


3.  — Offences  against  the  provisions 
of  the  health  laws  arc  generally  pun- 
ished by  fine  and  imprisonment. 
There  are  offences  against  public 
health  punishable  by  the  common  law 
by  fine  and  imprisonment,  such  for  ex- 
ample, ns  selling  unwholesome  provi- 
sions. 4 Bl.  Com.  162;  2 East’s  P. 
C.  822  ; 6 East,  R.  133  to  141 ; 3 M. 
6c  S.  10  ; 4 Carnpb.  R.  10. 

4.  — Private  injuries  affecting  a man’s 
health  arise  upon  a breach  of  contract, 
express  or  implied ; or  in  consequence 
of  some  tortious  act  unconnected  with  a 
contract. 

5.  — 1.  Those  injuries  to  health 

which  arise  upon  a contract  are,  1st. 
The  misconduct  of  medical  men,  when 
through  neglect,  ignorance,  or  wanton 
experiments,  they  injure  their  patients. 
1 Satind.  312,  n.  2.  2d.  By  the  sale 

of  unwholesome  food  ; though  the  law 
does  not  consider  a sale  to  be  a war- 
ranty as  to  the  goodness  or  quality  of 
a personal  chattel,  it  is  otherwise  with 
regard  to  food  and  liquors.  1 Rolle’s 
Ab.  90,  pi.  1,  2. 

6.  — 2,  Those  injuries  which  affect  a 
man’s  health,  and  which  arise  from 
tortious  acts  unconnected  with  con- 
tracts are,  1st,  private  nuisances;  2d, 
public  nuisances;  3d,  breaking  quar- 
antine ; 4th,  by  sudden  alarms,  and 
frightening  ; as  by  raising  a pretended 
ghost.  4 Bl.  Com.  197,201,  note  25; 
1 Hale,  429 ; Smith’s  Forens.  Med. 
37  to  39 ; 1 Paris  & Fonbl.  351,  352. 
For  private  injuries  affecting  his  health 
a man  may  generally  have  an  action 
on  the  case. 

HEALTH  OFFICER.  The  name 
of  an  officer  invested  with  power  to 
enforce  the  health  law.  The  powers 
and  duties  of  health  officers  arc  regu- 
lated by  local  laws. 

HEARING,  chancery  practice.  The 
name  of  hearing  is  given  to  the  trial  of 
a chancery  suit. 

2. — The  hearing  is  conducted  as  fol- 
lows. When  the  cause  is  called  on  in 
court,  the  pleadings  on  each  side  are 
opened  in  a brief  manner  to  the  court 
by  the  junior  counsel  for  the  plaintiff; 
after  which  the  plaintiff’s  leading  coun- 


HEA 


HEA 


633 


8cl  states  the  plaintiff's  case,  mid  the 
points  in  issue,  and  submits  to  the 
court  his  arguments  upon  them.  Then 
the  depositions  (if  any)  of  the  plaintiff's 
witnesses,  and  such  parts  of  the  de- 
fendant's answer  as  support  the  plain- 
tiff’s ease  arc  road  by  the  plaintiff’s 
solicitor ; after  which  the  rest  of  the 
plaintiff’s  counsel  address  tho  court ; 
then  the  same  course  of  proceedings  is 
observed  on  the  other  side,  excepting 
that  no  part  of  the  defendant’s  answer 
can  be  road  in  his  favour,  if  it  be  re- 
plied to;  the  leading  counsel  for  the 
plaintiff  is  then  heard  in  reply;  after 
which  the  court  pronounces  the  decree. 
Nowl.  Pr.  153,  4 ; 14  Vin.  Ab.  233; 
Com.  Dig.  Chancery,  T.  1,  2,  3. 

Hkakim;,  crim.  law , is  tho  exa- 
mination of  a prisoner  charged  with  a 
crime  or  misdemeanor,  and  of  the  wit- 
nesses for  the  accuser. 

2.  — The  magistrate  should  examine 
with  care  all  the  witnesses  for  the  pro- 
secution, or  so  many  of  them  us  will 
satisfy  his  mind,  that  there  is  sufficient 
ground  to  believe  the  prisoner  guilty, 
and  that  the  case  ought  to  examined  in 
court  and  the  prisoner  ought  to  be 
tried.  If,  after  the  hearing  of  all  such 
witnesses,  the  ollence  charged  is  not 
mude  out,  or,  if  made  out,  the  matter 
charged  is  not  criminal,  the  magistrate 
is  bound  to  discharge  the  prisoner. 

3.  — When  the  magistrate  cannot  for 
want  of  time,  or  on  account  of  the  ab- 
sence of  a witness,  close  the  hearing  at 
one  sitting,  he  may  adjourn  the  case  to 
another  day,  and,  in  bailable  offences, 
either  take  bail  from  the  prisoner  for 
his  appearance  on  that  day,  or  commit 
him  for  a further  hearing.  Sec  Fur- 
ther hearing. 

4.  — After  a final  hearing,  unless  the 
magistrate  discharge  the  prisoner,  it  is 
his  duty  to  take  bail  in  bailable  offences,  j 
and  he  is  the  sole  judge  of  the  amount 
of  bail  to  be  demanded;  this,  however, 
must  not  be  excessive.  He  is  the  sole  1 
judge,  also,  whether  the  offence  be 
bailable  or  not.  When  the  defendant 
can  give  the  bail  required,  he  must  1x2 
discharged ; when  not,  he  must  1x2 
committed  to  the  county  prison,  to  take 
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his  trial,  or  to  lie  otherwise  disposed  of 
according  to  law.  See  1 Chit  Cr. 
Law,  72,  ch.  2. 

HEARSAY  EVIDENCE,  is  the 
evidence  of  those  who  relate,  not  what 
they  know  themselves,  but  what  they 
have  heard  from  others. 

2.  — As  a general  rule,  hearsay  evi- 
dence of  a fact  is  not  admissible.  If 
any  fact  is  to  be  substantiated  against  a 
person,  it  ought  to  bo  proved  in  his  pre- 
sence by  the  testimony  of  a witness 
sworn  or  affirmed  to  speak  the  truth. 

3.  — There  are,  however,  exceptions 
to  tho  rulo. — 1.  Hearsay  is  admissib’.o 
when  it  is  introduced,  not  as  a medium 
of  proof  in  order  to  establish  a distinct 
fact,  but  as  being  in  itself  a part  of 
the  transaction  in  question,  when  it  is 
a part  of  the  res  gestre.  1 Phil.  Ev. 
218;  4 Wash.  C.  C.  R.729;  14  S rg. 
& Rawle,  275  ; 21  How.  St.  Tr.  535 ; 
<j  East,  15)3. 

4.  — 2.  What  a witness  swore  on  a 
former  trial,  between  the  same  parties, 
and  where  the  same  point  was  in  issue 
as  in  the  second  action,  and  lie  is 
since  dead,  what  he  swore  to  is  in 
general,  evidence.  2 Show'.  47  ; 11 
John.  K.  446;  2 Hen.  & Mumf.  15)3  ; 
17  John.  R.  176.  But  sec,  14  Mass. 
234  ; 2 Russ,  on  Cr.  683,  and  the  notes. 

5.  — 3.  The  dying  declarations  of  a 
person  who  has  received  a mortal 
injury,  ns  to  the  fact  itself,  and  the 
party  by  whom  it  was  committed,  arc 
good  evidence  under  certain  circum- 
stances. Vide  Declarations , and  15 
John.  R.  286;  1 Phil.  Ev.  215;  2 
Russ,  on  Cr.  683. 

6.  — 4.  In  questions  concerning 
public  rights,  common  reputation  is 
admitted  to  be  evidence. 

7.  — 5.  The  declarations  of  deceased 
persons  in  cases  where  they  appear  to 
have  been  made  against  their  interest, 
have  been  admitted. 

8.  — 6.  Declarations  in  cases  of  birth 
and  pedigree  are  also  to  be  received  in 
evidence. 

9.  — 7.  Boundaries  may  be  pro- 
ved by  hearsay  evidence,  but,  it 
seems,  it  must  amount  to  common  tra- 
dition or  repute.  6 Litt.  7 ; 6 Pet. 
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341  ; Cooke,  R.  142;  4 Dev.  342  ; 1 
Hawks,  45;  4 Hawks,  116;  4 Day, 
265.  Sec  3 Ham.  283. 

10. — There  are  perhaps  n lew  more 
exceptions  which  will  be  found  in  the 
books  referred  to  below.  2 Russ,  on 
Cr.  B.  6,  c.  3 ; Phil.  Ev.  ch.  7,  s.  7 ; 
1 Stark.  Ev.  40  ; Rose.  Cr.  Ev.  20 ; 
Rose.  Civ.  Ev.  19  to  24  ; Bar.  Ab. 
Evidence,  K;  Dane’s  Ab.  Index,  h. 
t.  Vide  also,  Dig.  39,  3,  2,  8 ; lb.  22, 
3,  28.  See  Gresl.  Eq.  Ev.  pt.  2,  c.  3, 
s.  3,  p.  218,  for  the  rules  in  courts  of 
equity  as  to  receiving  hearsay  evidence. 
20  Am.  Jur.  68. 

HEIFER.  The  female  issue  of  a 
cow,  which  issue  lias  not  had  a calf. 
A beast  of  this  kind  two  years  and  a 
half  old,  was  held  to  be  improperly  de- 
scribed in  an  indictment  as  a cow.  2 
East,  I*.  C.  610 ; 1 Leach,  105. 

HEIR,  is  one  born  in  lawful  matri- 
mony, who  succeeds  by  descent,  right 
of  blood,  and  by  act  of  God,  to  lands, 
tenements  or  hereditaments,  being  an 
estate  of  inheritance.  Under  the  w ord 
heirs  a re  comprehended  the  heirs  ofhoirs 
in  infinitum.  1 Co.  Litt.  7 b,  9 a,  237 
b;  Wood’s  Inst.  69.  According  to 
many  authorities,  heir  may  be  nomcn 
coUcclivum , as  well  in  a deed  as  in  a 
will,  and  operate  in  both  in  the  same 
manner,  as  heirs  in  the  plural  number. 
1 Roll.  Abr.  253 ; Ambl.  453 ; Godb. 
155  ; T.  Jones,  111;  Cro.  Eliz.  313  ; 

1 Burr.  38  ; 10  Vin.  Abr.  233,  pi.  1 ; 
8 Vin.  Abr.  233  ; sed  vide  2 Prest.  on 
Est.  9,  10.  In  w ills  in  order  to  effectu- 
ate the  intention  of  the  testator  the 
word  heirs  is  sometimes  construed  to 
mean  next  of  kin.  1 Jac.  & Walk. 
388  ; and  children,  Ambl.  273 ; sec 
furtlu  r as  to  the  force  and  import 
of  this  word,  2 Vent.  311;  1 P. 
Wms.  229 ; 3 Bro.  P.  C.  00,  454  ; 

2 P.  Wms.  1,  369;  2 Black. 

R.  1010;  4 Vcs.  20,  766,794;  2 Atk. 
89,  560  ; 5 East,  Rep.  533  ; 5 Burr. 
2615  ; 11  Mod.  189;  8 Vin.  Abr.  317  ; 
1 T.  R.  630;  Bac.  Abr.  Estates  in 
foe  simple,  B. 

2.  — There  are  several  kinds  of  heirs 
specified  below'. 

3.  — By  the  civil  law  heirs  arc  divid- 


ed into  testamentary  or  instituted  heirs  ; 
legal  heirs  or  heirs  of  the  blood ; to 
which  the  Civil  Code  of  Louisiana  has 
added  irregular  heirs.  They  are  also 
divided  into  unconditional  and  benefi- 
ciary heirs. 

4.  — It  is  proper  hereto  notice  a differ- 
ence in  the  meaning  of  the  word  heir, 
as  it  is  understood  by  the  common  and 
by  the  civil  law.  By  the  civil  law  the 
term  heirs  was  applied  to  all  persons 
who  were  called  to  the  succession, 
whether  by  the  act  of  the  party  or  by 
operation  of  law.  The  person  who 
was  created  universal  successor  by  a 
will,  was  culled  the  testamentary  heir; 
and  the  next  of  kin  by  blood  was,  in 
cases  of  intestacy,  called  the  heir  at 
law,  or  heir  by  intestacy.  The  exe- 
cutor of  the  common  law  is  in  many 
respects  not  unsimilar  to  the  testamen- 
tary heir  of  the  civil  law.  Again,  the 
administrator  in  many  respects  corres- 
ponds with  the  heir  by  intestacy.  By 
the  common  law,  executors,  unless  ex- 
pressly authorised  by  the  will,  and 
administrators  have  no  right,  except 
to  the  personal  estate  of  the  deceased  ; 
whereas  the  heir  by  the  civil  law  was 
authorised  to  administer  both  the  |>er- 
sonal  and  real  estate.  1 Brown’s  Civ. 
Law,  344;  Story,  Conll.  of  Laws,  § 
508. 

5.  — All  free  persons,  even  minors, 
lunatics,  persons  of  insane  mind  or  the 
like,  may  transmit  their  estates  as  in- 
testate ab  intestato,  and  inherit  from 
others.  Civ.  Code  of  Lo.  945  ; accord, 
Co.  Litt.  8 a. 

C. — The  child  in  its  mother’s  womb 
is  considered  as  born  for  all  purposes 
of  its  own  interest ; it  takes  all  succes- 
sions ojicned  in  its  favour,  since  its 
conception,  provided  it  be  capable  of 
succeeding  at  the  moment  of  its  birth. 
Civ.  Code  of  Lo.  948.  Nevertheless, 
if  the  child  conceived  is  reputed  born, 
it  is  only  in  the  hope  of  its  birth ; it  is 
necessary  then  that  the  child  be  born 
alive,  for  it  cannot  be  said  those  who 
are  born  dead  ever  inherited.  Ib.  949. 
See  In  ventre  sa  mere. 

Heir  apparent  is  one  who  has  an 
indefeasible  right  to  the  inheritance, 
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provided  lie  outlive  the  ancestor.  2 
Bl.  Com.  208. 

Heir,  beneficiary,  n term  used 
in  the  civil  law.  Beneficiary  heirs  arc 
those  who  have  accepted  the  succession 
under  the  benefit  of  an  inventory  regu- 
larly made.  Civ.  Code  of  Lo.  art. 
879.  If  the  heir  apprehend  that  the 
succession  will  be  burdened  with  debts 
beyond  its  value,  ho  accepts  with 
benefit  of  inventory,  and  in  that  case 
he  is  responsible  only  tor  the  value  of 
the  succession . Sec  Inventory , bene fit.  of. 

Heir,  collateral.  A collateral 
heir  is  one  who  is  not  of  the  direct  line 
ot  the  deceased,  but  comes  from  a col- 
lateral line ; as  a brother,  sister,  an 
uncle  and  aunt,  a nephew,  niece,  or 
cousin  of  the  deceased. 

Heir,  conventional,  civ.  law. 
A conventional  heir  is  one  who  tukes 
a succession  by  virtue  of  a contract; 
for  example,  a marriage  contract  I 
which  entitles  the  heir  to  the  succession. 

Heir,  forced.  Forced  heirs  are 
those  who  cannot  be  disinherited.  This 
term  is  used  among  the  civilians.  Vide 
Forcal  heirs. 

Heir  general,  or  heir  at  common 
law,  in  the  English  law.  The  heir  at 
common  law  is  he  who  niter  his  father 
or  ancestor’s  death  has  a right  to,  and 
is  introduced  into  all  his  lands,  tene- 
ments and  hereditaments.  lie  must 
be  of  the  whole  blood,  not  a bastard, 
alien,  &c.  Bac.  Abr.  Heir,  B 2 ; Co- 
parceners ; Descent. 

Heir,  irregular,  in  Louisiana. 
Irregular  heirs  arc  those  who  arc 
neither  testamentary  nor  legal,  and 
who  have  been  established  by  law  to 
take  the  succession.  See  Civ.  Code 
of  Lo.  art.  874.  When  the  deceased 
has  left  neither  lawful  descendants 
nor  ascendants,  nor  collateral  relations, 
the  law  calls  to  his  inheritance  either 
the  surviving  husband  or  wife,  or  his  or 
her  natural  children  or  the  state.  Ib. 
art.  911.  This  is  called  an  irregular 
succession. 

Heir  at  law,  is  he  who  after  his 
ancestor’s  death,  when  he  dies  intes- 
tate, has  a right  to  all  lands,  tene- 
ments and  hereditaments,  which  belong- 


ed to  him  or  of  which  he  was  seised. 
The  same  ns  heir  general  ; (q.  v.) 

Heir,  legal,  civil  law.  A legal 
heir  is  one  who  is  of  the  same  blood  of 
the  deceased,  and  who  takes  the  suc- 
cession by  force  of  law ; this  is  differ- 
ent from  a testamentary  or  conven- 
tional heir  who  takes  the  succession  in 
virtue  of  the  disposition  of  man.  Sec 
Civ.  Code  of  Louis,  art.  873,  875; 
Diet,  do  Jurisp.,  Ilcritior  legitime. 
There  arc  three  classes  of  legal  heirs, 
to  wit ; the  children  and  other  lawful 
descendants ; the  fathers  and  mothers 
and  other  lawful  ascendants ; and  the 
collateral  kindred.  Civ.  Code  of  Lo. 
art.  883. 

Heir  loom:,  estates,  is  literally  a 
limb  or  member  of  the  inheritance. 
The  term  heir  looms  is  applied  to  those 
chattels  which  are  considered  as  an- 
nexed and  necessary  to  the  enjoyment 
of  an  inheritance. 

2. — They  are  chattels,  which,  con- 
trary to  the  nature  of  chattels,  descend 
to  the  heir,  along  with  the  inheritance, 
and  do  not  pass  to  the  executor  of  the 
last  proprietor.  Charters,  deeds,  and 
other  evidences  of  the  title  of  the  land, 
together  with  the  box  or  chest  in  which 
they  are  contained  ; the  keys  of  a 
house,  and  fish  in  a fish  pond,  arc  all 
heir  looms.  1 Inst.  3 a ; Ib.  185  b;  7 
Rep.  17  h ; Cro.  Eli/..  372  ; Bro.  Ah. 
Charters,  pi.  13;  2 Bl.  Com.  28;  14 
Vin.  Ah.  291. 

Heir  presumptive.  A presumptive 
heir  is  one  who  in  the  present  circum- 
stances would  be  entitled  to  the  inherit- 


being  born.  2 Bl.  Com.  208.  In 
Louisiana,  the  presumptive  heir  is  he 
who  is  the  nearest  relation  of  the  de- 
ceased, capable  of  inheriting.  This 
quality  is  given  to  him  before  the 
decease  of  the  person  from  whom  he  is 
to  inherit,  as  well  as  after  the  opening 
i of  the  succession,  until  he  has  accepted 
or  renounced  it.  Civ.  Code  of  Lo.  art. 

| 87  G. 

Heir,  testamentary,  civil  law 
A testamentary  heir  is  one  who  is  so. 
constituted  by  testament  executed  in 
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the  form  prescribed  by  law.  He  is  so  | 
cnllcd  to  distinguish  him  from  the  legal  ! 
heirs  who  are  called  to  the  succession 
by  the  law ; and  from  conventional 
heirs,  who  are  so  constituted  by  a con- 
tract inter  vivos.  See  Hares  Jactus  ; 
Devisee. 

Hkih,  unconditional,  a term  used 
in  the  civil  law,  adopted  by  the  Civil  , 
Code  of  Louisiana.  Unconditional 
heirs  arc  those  who  inherit  without 
any  reservation,  or  without  making  an 
inventory,  whether  their  acceptance 
be  express  or  tacit.  Civ.  Code  ol  Loui- 
siana, art.  878. 

HEIRESS,  a female  heir  to  a per- 
son having  an  estate  of  inheritance. 
When  there  is  more  than  one,  they  are 
calk'd  co-heiresses , or  co-heirs. 

1 1ERBAGE,  Knglish  law.  A species 
of  easement,  which  consists  in  the  right 
to  feed  one’s  cuttle  on  another  man’s 
ground. 

1 1ERED1TAMENTS,  estates,  is  any 
thing  capable  of  being  inherited,  be  it 
corporeal  or  incorporeal,  real,  personal 
or  mixed,  and  including  not  only  lands 
and  every  thing  thereon,  but  also  heir- 
looms, and  certain  furniture  which  by 
custom  may  descend  to  the  heir  to- 
gether with  the  land.  Co.  Litt.  6 b; 
1 Tho.  Co.  Litt.  219;  2 Bl.  Com.  17  ; 
by  this  term  such  things  are  denoted, 
as  may  be  the  subject-matter  of  inherit- 
ance, but  not  the  inheritance  itself;  it 
cannot,  therefore,  by  its  own  intrinsic 
force,  enlarge  an  estate,  prima  facie 
a life  estate,  into  a tin*.  2 13.  A-  I\ 
261  ; 8 T.  R.  503;  1 Tho.  Co.  Litt. 
219;  noteT. 

2. — Hereditaments  are  divided  into 
corporeal  and  incorporeal.  Corporeal 
hereditaments  are  confined  to  lands, (q. 
v.)  Vide  Incorporeal  hereditaments , 
and  Shop.  To.  91  ; Cruise’s  Dig.  tit.  1, 
s.  1 ; Wood’s  Inst.  221  ; 3 Kent,  Com. 
321  ; Dane’s  Ab.  Index,  h.  t.;  1 Chit. 
Pr.  203-229. 

HEREDITARY.  That  which  is 
inherited. 

HERESY,  T.vg.  laic,  is  the  adop- 
tion of  any  erroneous  tenet  not  war- 
ranted by  the  established  church. 

2. — This  is  punished  by  the  depri- 


vation of  certain  civil  rights,  and  by 
fine  and  imprisonment.  1 East,  P.  C.  4. 

3.  — In  other  countries  than  England, 
by  heresy  is  meant  the  profession,  by 
Christians,  of  religious  opinions  contra- 
ry to  the  dogmas  approved  by  the 
established  church  of  the  respective 
countries. 

4.  — In  the  United  States  happily  we 
have  no  established  religion,  there  can 
therefore  be  no  legal  heresy.  Vide 
Apostaaf  ; Christianity. 

HKRiSCHILD.  A SDecies  of  En- 
glish military  service  or  knight’s  fee. 

IIERIOTS,  Kng.  law,  are  a render 
of  the  best  beast  or  other  goods,  as  the 
custom  may  be,  to  the  lord  on  the  death 
of  the  tenant.  2 Bl.  Com.  97. 

2. — They  are  usually  divided  into 
two  sorts,  hcriot-scrvice,  and  heriot- 
custom ; the  former  are  such  as  are 
due  upon  a special  reservation  in  the 
1 grant  or  lease  of  lands,  and  therefore 
amount  to  little  more  than  a inert! 
rent ; the  latter  arise  upon  no  special 
reservation  whatsoever,  but  depend 
merely  upon  immemorial  usage  and 
custom ; these  are  defined  to  be  a cus- 
tomary tribute  of  goods  and  chattels, 
payable  to  the  lord  of  the  fee,  on  the 
decease  of  the  owner  of  the  land.  2 Bl. 
Com.  422 ; vide  Com.  Dig.  Copyhold, 
K 18;  Bac.  Ab.  h.  t. ; 2 Saund.  Index, 
h.  t. ; 1 Vern.  441. 

HERITAGE.  By  this  word  is  un- 
derstood among  the  civilians  every 
species  of  immovable  which  can  he  the 
subject  of  property,  such  as  lands, 
houses,  orchards,  woods,  marshes, 
ponds,  &c.  in  whatever  mode  they 
may  have  been  acquired  either  by  de- 
scent or  purchase.  3 Toull.  472.  It 
! is  something  that  can  be  inherited.  Co. 
Litt.  a.  781. 

HERMAPHRODITES  are  persons 
who  have  in  the  sexual  organs  the 
appearance  of  both  sexes ; they  are 
adjudged  to  belong  to  that  which  pro- 
vails  in  them.  Co.  Litt.  2,  7 ; Domat, 
Lois  Civ.  lib.  1,  t,  2,  s.  1,  n.  9. 

2. — The  sexual  characteristics  in 
. the  human  species,  are  widely  sepa- 
1 rated,  and  the  two  sexes  never,  per- 
i haps,  united  in  the  same  individual. 
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2 Dunglison’s  limn.  Physiol.  304;  1 
Beck’s  Med.  Jur.  91  to  HO. 

3. — Dr.  Wm.  Harris  in  n lecture 
delivered  to  the  Philadelphia  Medical 
Institute  gives  an  interesting  account 
of  a supposed  hermaphrodite  who  came 
under  his  own  observation  in  Chester 
county,  Pennsylvania.  The  individual 
was  called  Elizabeth,  and  till  the  age 
of  eighteen  wore  the  female  dress, 
when  she  threw  it  o!F,  and  assumed  the 
najuic  of  Rees  with  the  dress  and  habits 
of  a man : at  twenty-five  she  married  a 
woman,  but  had  no  children.  Her 
clitoris  was  five  or  six  inches  long,  and 
in  coition,  which  she  greatly  enjoyed, 
she  used  this  instead  of  the  male  organ. 
She  lived  till  she  was  sixty  years  of 
age,  and  died  in  possession  of  a large 
estate  which  she  had  acquired  by  her 
industry  and  enterprise.  Medical  Ex- 
aminer, vol.  ii.  p.  314.  Vide  1 Rriand, 
Med.  Leg.  c.  2,  art.  2,  § 2,  n.  2 ; Diet, 
dcs  Sciences  Med.  art.  Hypospadias,  ct 
art.  Impuissance  ; Guy,  Med.  Jur.  42, 
47. 

HIDE,  measures.  In  England  a 
hide  of  land,  according  to  some  ancient 
manuscripts,  contained  one  hundred 
and  twenty  acres.  Co.  Litt.  5 ; Plowd. 
107  ; Touchst.  93. 

HIERARCHY, eccl.  law.  The  con- 
stitution and  government  of  the  Chris- 
tian church,  or  ecclcsistical  polity, 
comprehending  different  orders  of  the 
clergy. 

HIGH  CONSTABLE.  An  officer 
appointed  in  some  cities  who  bears  this 
name.  His  powers  arc  generally 
limited  to  matters  of  police,  and  are 
not  more  extensive  in  these  respects 
than  those  of  constalflcs,  (q.  v.) 

HIGH  COURT  OF  DELEGATES, 
Eng.  Law.  The  name  of  a court  esta- 
blished by  stat.  25  Hen.  8,  c.  19,  s.  4. 
No  permanent  judges  are  appointed,  but 
in  every  case  of  appeals  to  this  court, 
there  issues  a special  commission,  under 
the  great  seal  of  Great  Britain,  directed 
to  such  persons  as  the  Lord  Chancellor, 
Lord  Keeper,  and  Lords  Commissioners 
of  the  Great  Seal,  for  the  time  being, 
shall  think  fit  to  appoint  to  hear  and  de- 
termine the  same.  The  persons  usually 


appointed  aro  three  puisne  judges,  one 
from  each  court  of  common  law',  and 
three  or  more  civilians  ; but  in  special 
cases,  a fuller  commission  is  sometimes 
issued,  consisting  of  spiritual  and  tem- 
poral peers,  judges  of  the  common  law, 
and  civilians,  three  of  each  description. 
In  case  of  the  court  being  equally  divi- 
ded, or  no  common  law  judge  forming 
part  of  the  majority,  a commission  of  ad- 
juncts issues  appointing  additional  judges 
of  the  same  description.  1 Hagg.  Eccl. 
R.  884$  2 Hflgg.  Bool.  R.  84;  3 
Ilagg.  Eccl.  R.  471  ; 4 Burr.  2251. 

HIGH  SEAS.  This  term,  which  is 
frequently  used  in  the  laws  of  the  Uni- 
ted States,  signifies  the  unenclosed 
waters  of  the  ocean,  and  also  those 
waters  on  the  sea  const  which  an'  with- 
out the  Isnindarics  of  low  water  mark. 

1 Gall.  R.  624  ; 5 Mason’s  R.  290  ; 1 
Bl.  Com.  110  ; 2 Hugg.  Adm.  R.  398  ; 
Dunl.  Adm.  Pr.  32,  33. 

2. — The  act  of  Congress  of  30th  of 
April,  1790,  s.  8,  1 Story’s  L.  U.  S. 
84,  enacts,  that  if  any  person  shall 
commit  upon  the  high  mis,  or  in  any 
river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state, 
murder,  &c.,  which,  if  committed  with- 
in the  body  of  a county  would,  by  the 
laws  of  the  United  States  l»c  punishable 
with  death,  every  such  offender,  l>eing 
thereof  convicted,  shall  suffer  death ; 
and  the  trial  of  crimes  committed  on 
the  high  seas,  or  in  any  place  out  of 
the  jurisdiction  of  any  particular  state, 
shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which 
he  may  first  be  brought.  Sec  4 Dali. 
R.  426  ; 3 Wheat.  R.  336;  5 Wheat. 
184,  412;  3 W.  C.  C.  R.  515;  Serg. 
Const.  Law,  334;  13  Am.  Jur.  279; 

1 Mason,  147,  152  ; 1 Gallis.  624. 
HIGH  TREASON,  Eng.  Law , is 

treason  against  the  king,  in  contradis- 
tinction with  petit  treason,  which  is  the 
treason  of  a servant  towards  his  master ; 
a wife  towards  her  husband  ; a secular 
or  religious  man  against  his  prelate. 
See  Petit  treason  ; Treason. 

High  water  mark,  is  that  part  of 
the  shore  of  the  sea  to  which  the 
waves  reach  on  ordinary  occasions, 
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when  the  tide  is  at  its  highest.  0 
Muss.  U.  435;  1 Pick.  R.  180;  1 
Hal  at.  R.  1;  1 Russ,  on  Cr.  107;  2 
Lust,  P.  C.  803.  Vide  Sea  shore; 
Tide. 

HIGHEST  BIDDER,  contracts,  he 
who,  at  an  auction,  offers  the  greatest 
price  for  the  property  sold. 

2. — The  highest  bidder  is  entitled  to 
have  the  article  sold  at  his  bid,  provi- 
ded there  has  been  no  unfairness  on 
his  part.  A distinction  has  been  made 
between  the  highest  and  the  best  bid- 
der. In  judicial  sales,  where  the  high- 
est bidder  is  unable  to  pay,  it  is  said 
the  sherifl  may  offer  the  property  to 
the  next  highest,  who  will  pay,  and  he 
is  considered  the  best  bidder."  1 Dali. 
R.  410. 

HIGHWAY.  This  is  said  to  lx?  a 
generic  name  for  all  kinds  of  public 
ways,  6 Mod.  R.  255. 

2.  — Highways  arc  universally  laid 
out  by  public  authority,  and  repaired 
at  the  public  expense,  by  direction  of 
law. 

3.  — The  public  have  nil  easement 
over  u highway,  of  which  the  owner 
of  the  land  cannot  deprive  them ; but 
the  soil  and  freehold  still  remain  in  the 
owner,  and  he  may  use  the  land  above 
and  below  consistently  with  the  case- 
ment. He  may,  therefore,  work  a 
mine,  sink  a drain  or  water-course, 
under  the  highway,  if  the  casement 
remains  unimpaired.  Vide  Roa/l  ; 
Street ; Wat/;  and  4 Vin.  Ab.  502. 
Iiac.  Ab.  h.  t. ; Com.  Dig.  Chemin ; 
Dane's  Ab.  Index,  h.  t. ; Egromont  on 
Highways;  Wellbeloved  on  Highways; 
Woolrych  on  Ways;  1 N.  II.  Rep. 
10;  1 Conn.  R.  1013;  1 Pick.  R.  122; 
1 M‘Cord\s  R.  0?  ; 2 Mass.  R.  127  ; 1 
Pick.  R.  122;  3 Rawle,  R.  495;  15 
John.  R.  483;  10  Mass.  R.  33;  1 
Shepl.  R.  250;  1 Day,  R.  330;  2 
Bail.  R.  271. 

HIGHWAYMAN,  a robber  on  the 
highway. 

HILARY  TERM,  Eng.  law . One 
of  the  four  terms  of  the  courts,  begin- 
ning the  11th  and  ending  the  3 1st  day 
of  January  in  each  year. 

I1IGLER,  Eng.  law , a person  who 


carries  from  door  to  door,  and  sells  by 
retail,  small  articles  of  provisions,  and 
the  like. 

HIRE,  contracts,  is  a bailment, 
where  a com|>ensation  is  to  be  given 
for  the  use  of  a thing,  or  for  lubour  or 
services  about  it.  2 Kent’s  Com.  456 ; 
1 Bell’s  Com.  451 ; Story  on  Bailm.  § 
309  ; see  Pothier,  Contrat  de  Lounge, 
eh.  1,  n.  1 ; Domat,  B.  I,  tit.  4,  § 1,  n. 

1 ; Code  Civ.  art.  1709,  1710;  Civ. 
Code  of  Lo.  art.  2644,  2645.  »co 
this  Diet.  Hirer  ; Letter. 

2.  — -The  contract  of  letting  and  hir- 
ing is  usually  divided  into  two  kinds; 
first,  Locatio  or  Locatio  conduetio  rei, 
the  bailment  of  a thing  to  be  used  by 
the  hirer  fora  compensation  to  be  paid 
by  him. 

3.  — Secondly,  Locatio  ojtcris , or  the 
hire  of  the  labour  and  services  of  the 
hirer  for  a compensation  to  be  paid  by 
the  letter. 

4.  — And  this  last  kind  is  again  sub- 
divided into  two  classes:  1,  Locatio 
ojtcris  facicwla,  or  the  hire  of  lubour 
and  work  to  lie  done,  or  care  and  at- 
tention to  be  bestowed  on  the  goods  let 
by  the  hirer  for  a compensation ; or, 

5.  — 2.  IdJCCtio  ojtcris  mcrcium  vc- 
hendarum,  or  the  hire  and  carriage  of 
goods  from  one  place  to  another,  lor  a 
compensation.  Jones’s  Bailm.  85,  86, 
90,  103,  118;  2 Kent’s  Com.  456; 
Code  Civ.  art.  1709,  1710,  1711. 

6.  — This  contract  arises  from  the 
principles  of  natural  law ; it  is  volun- 
tary, and  founded  in  consent;  it  involves 
mutual  and  reciprocal  obligations;  and 
it  is  for  mutual  benefit.  In  some  respects 
it  bears  a strong  resemblance  to  the 
contract  of  sale;  the  principal  differ- 
ence between  them  being,  that  in  cases 
of  sale,  the  owner  parts  with  the  whole 
proprietary  interest  in  the  thing,  and  in 
cases  of  hire,  the  owner  parts  with  it 
only  for  a temporary  use  and  purj>ose. 
In  a sale,  the  thing  itself  is  the  object 
of  the  contract;  in  hiring,  the  use  of 
the  thing  is  its  object.  Vinnius,  lib.  3, 
tit.  25,  in  pr. ; Pothier,  Louage,  n.  2, 
3,  4 ; Jones’s  Bailm.  86 ; Story  on 
Bailm.  § 371. 

7.  — lliree  things  are  of  the  essence 
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of  the  contract:  1,  that  there  should 
be  a tiling  to  be  let ; 2,  a price  for  the 
hire;  and,  3,  a contract  possessing  a 
legal  obligation.  Pothier,  Louago,  n. 
6.  Civ.  Code  of  Lo.  art.  2640. 

8.  — There  is  a species  of  contract 
in  which,  though  no  price  in  money  be 
paid,  and  which,  strictly  speaking,  is 
not  the  contract  of  hiring,  yet  partakes 
of  its  nature.  According  to  Pothier,  it 
is  an  agreement  which  must  bo  classed 
with  contracts  do  ut  dcs.  It  frequently 
takes  place  among  poor  people  in  the 
country.  He  gives  the  following  ex- 
ample: two  poor  neighbours,  each 
owning  n horse,  and  desirous  to  plough 
their  respective  fields,  to  do  which  two  j 
horses  arc  required, one  agrees  that  lie 
will  let  the  other  have  his  horse  for  a 
particular  time,  on  condition  that  the 
latter  will  let  the  former  have  his  horse  [ 
for  the  same  length  of  time.  Du 
Louage,  n.  458.  This  contract  is  not  j 
a hiring,  strictly  speaking,  for  want  of 
a price ; nor  is  it  a loan  for  use,  be- 
cause there  is  to  be  a recompense.  It 
has  been  supposed  to  be  a partnership ; 
buf  it  is  different  from  that  contract, 
because  there  is  no  community  of  pro- 
fits. This  contract  is,  in  general,  ruled 
by  the  same  principles  which  govern 
the  contract  of  hiring.  19  Toull.  n. 
247. 

9.  — Hire  also  means  the  price  given 
for  the  use  of  the  thing  hired ; as,  the 
hirer  is  bound  to  pay  the  hire  or  re- 
compensc. 

Vide  Domat,  liv.  1,  tit.  4;  Poth. 
Contmt  de  Louage;  Toull.  tomes  18,  , 
19,  20;  Merl.  Report,  mot  Lounge; 
Dalloz,  Diet,  mot  Louage ; Argou, 
Inst.  liv.  3,  c.  27. 

HIRER,  contracts , called,  in  the 
civil  law,  co/uluctor , and,  in  the  French 
law,  ccnulucteur , procureur,  locatciirc , 1 
is  he  who  takes  a thing  from  another,  , 
to  use  it,  and  pays  a compensation 
therefor.  Wood’s  Inst.  B.  3,  c.  5,  p. 
236 ; Pothier,  Louage,  n.  1 ; Domat, 
B.  1,  tit.  4,  § I,  n.  2;  Jones’s  Bailm. 
70 ; see  this  Diet.  Letter. 

2. — There  is,  on  the  part  of  the 
hirer,  an  implied  obligation,  not  only  , 
lo  use  the  thing  with  due  care  and  mo-  1 


deration,  but  not  to  apply  it  to  any 
other  use  than  that  for  which  it  is 
hired  ; for  example,  if  a horse  is  hired 
as  a saddle  horse,  the  hirer  has  no 
right  to  use  the  horse  in  a cart,  or  to 
carry  loads,  or  as  a beast  of  burden. 
Pothier,  Louage,  n.  189;  Domat,  B.  1, 
tit.  4,  § 2,  art.  2,  3;  Jones’s  Bailm. 
68,  86 ; 2 Saund.  47  g,  and  note ; 1 
Boil’s  Com.  454;  1 Cowen’s  R.  322; 
1 Meigs,  R.  459.  If  a carriage  and 
horses  arc  hired  to  go  from  Philadel- 
phia to  New  York,  the  hirer  has  no 
right  to  go  with  them  on  a journey  to 
Boston.  Jones’s  Bailm.  68;  2 Ld. 
Raym.  915.  So,  if  they  arc  hired  for 
a week,  he  has  no  right  to  use  them 
for  a month.  Jones’s  Bailm.  68 ; 2 
Ld.  Raym.  915;  5 Mass.  104.  And 
if  the  thing  is  used  for  a different  pur- 
pose from  that  which  was  intended  by 
the  parties,  or  in  a different  manner,  or 
for  a longer  period,  the  hirer  is  not 
only  responsible  for  all  damages,  but  if 
a loss  occurs,  although  by  inevitable 
casualty,  lie  will  lie  responsible  there- 
for. 1 Rep.  Const.  C.  So.  Car.  121 ; 
Jones’s  Bailm,  68,  121 ; 2 Ld.  Raym. 
909,  917.  In  short,  such  a mis-user 
is  deemed  a conversion  of  the  property, 
for  which  the  hirer  is  deemed  responsi- 
ble. Bac.  Abr.  Bailment,  C;  Id.  Tro- 
ver, C,  D,  E ; 2 Saund.  47  g ; 2 Bulst. 
306,  309. 

3.  — The  above  rules  apply  to  cases 
where  the  hirer  has  the  possession  ns 
well  as  the  use  of  the  thing  hired  ; 
when  the  owner  or  his  agents  retain 
the  possession,  the  hirer  is  not  in  gene- 
ral responsible  for  an  injury  done  to 
it.  For  example,  when  the  letter  of  a 
carriage  and  a pair  of  horses  sent  his 
driver  with  them,  and  an  injury  occur- 
red, the  hirer  was  held  not  to  be  respon- 
sible. 9 Watts,  R.  556,  562  ; 5 Esp. 
R.  263  ; Poth.  Lounge,  n.  196  ; Jones, 
Bailm.  88  ; Story,  Bailm.  § 403.  But 
sec  1 Bos.  & P.  404,  409  ; 5 Esp.  N. 
P.  c.  35 ; 10  Am.  Jur.  256. 

4.  — Another  implied  obligation  of 
the  hirer  is  to  restore  the  thing  hired, 
when  the  bailment  is  determined.  4 
T.  R.  260.  And  3 Camp.  5,  n. ; 13 
Johns.  R.  211. 
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6. — The  time,  the  place,  and  the 
mode  of  restitution  of  the  thing  hired, 
arc  governed  by  the  circumstances  of 
each  case,  and  depend  uj»on  rules  of 
presumption  of  the  intention  of  the  par* 
tics,  like  those  in  other  cases  of  bail- 
ment. Story  on  Bailm.  § 415. 

6. — There  is  also  an  implied  obliga- 
tion on  the  part  of  the  hirer,  to  pay  the 
hire  or  recompense.  Pothicr,  Lounge, 
n.  134  ; Domat,  B.  2,  tit.  2,  § 2,  n.  11  ; 
Code  Civ.  art.  1728. 

See  generally,  Employer;  Hire; 
Letter. 

111S  EXC ELLEN C Y,  a title  given 
by  the  constitution  of  Massachusetts  to 
the  governor  of  that  commonwealth. 
Const,  part  2,  c.  2,  s.  1,  art.  1. 

IIIS  HONOUR.  A title  given  by 
the  constitution  of  Massachusetts  to  the 
lieutenant  governor  of  thut  common- 
wealth. Const,  part  2,  c.  2,  s.  2, 
art.  1. 

HISTORY,  evidence . The  recital 
of  facts  written  and  given  out  for  true. 

2. — Facts  stated  in  ancient  histories 
may  be  read  in  evidence,  on  the  ground 
of  their  notoriety.  Skin.  R.  14  ; 1 
Vcntr.  R.  149.  But  these  facts  must 
be  of  a public  nature,  and  the  general 
usages  and  customs  of  the  country. 
Bull.  N.  I\  248;  7 Pet.  R.  554  ; “l 
Phil.  & Am.  Ev.  600  ; 30  Howell’s  St. 
Tr.  492.  Histories  arc  not  admissible 
in  relation  to  matters  not  of  a public 
nature,  such  as  the  custom  of  a parti- 
cular town,  a descent,  the  boundaries 
of  a county,  and  the  like.  1 Salk. 
281  ; S.  C.  Skin.  023  ; T.  Jones,  104  ; 
6 C.tk  P.  580,  note.  Sec  9 Vcs.  347  ; 
lOVes.  354;  3 John.  385;  1 Binn. 
399 ; and  Notoriety. 

HODGE-PODGE  ACT.  A name 
given  to  a legislative  act  which  em- 
braces many  subjects.  Such  acts,  be- 
sides being  evident  proofs  of  the  igno- 
rance of  the  makers  of  them,  or  of  their 
want  of  good  faith,  are  calculated  to 
create  a confusion  which  is  highly  pre- 
judicial to  the  interests  of  justice.  In- 
stances of  this  wretched  legislation  arc 
every  where  to  be  found.  Sec  Bar- 
ring. on  the  Stat.  449.  Vide  Title; 
Legislation. 


IKERES  FACTUS,  civil  law.  An 
heir  instituted  by  testament ; one  made 
an  heir  by  the  testator.  Vide  Heir. 

IKERES  NATUS,  civil  law.  An 
heir  by  intestacy  ; he  on  whom  an  es- 
tate descends  by  operation  of  law. 
Vide  Heir. 

HOGSHEAD.  A measure  of  wine, 
oil,  and  the  like,  containing  half  a pipe, 
the  fourth  part  of  u tun,  or  sixty-three 
gullons. 

TO  HOLD.  These  words  arc  now 
used  in  a deed  to  express  by  what  ten- 
ure the  grantee  is  to  have  the  land. 
The  clause  which  commences  with 
these  words  is  called  the  tenendum. 
Vide  Habendum ; Tenendum. 

HOLDER.  The  holder  of  a bill  of 
exchange  is  the  person  who  is  legally 
in  the  possession  of  it,  either  by  en- 
dorsement or  delivery,  or  both,  and  en- 
titled to  receive  payment  either  from 
the  drawee  or  acceptor,  and  is  consi- 
dered as  an  assignee.  4 Dull.  53. 
And  one  who  endorsing  a promissory 
note  for  collection,  as  an  agent,  will  be 
considered  the  holder  for  the  purpose  of 
transmitting  notices.  2 Hall,  R.  112; 
0 How.  U.  S.  248;  20  John.  372. 
Vide  BiU  of  Exchange. 

HOLDING  OVER,  the  act  of  keep- 
ing possession  by  the  tenant,  without 
the  consent  of  the  landlord,  of  premises 
which  the  latter,  or  those  under  whom 
he  claims,  had  leased  to  the  former, 
after  the  term  has  expired. 

2. — When  a proper  notice  1ms  been 
given,  this  injury  is  remedied  by  eject- 
ment, or,  under  local  regulations,  by 
summary  proceedings.  Vide  2 Yeates’s 
R.  523;  2 Serg.  & Rawlc,  486;  5 
Binn.  228  ; 8 Serg.  & Rawlc,  459 ; 1 
Binn.  334,  n. ; 5 Serg.  & Rawlc,  174  ; 
2 Serg.  & Rawlc,  *50;  4 Rawlc,  123. 

HOLOGRAPH.  What  is  written 
by  one’s  own  hand.  The  same  as  Olo- 
graph. Vide  Olograph. 

I lOM  AGE,  Eng.  law,  is  an  acknow- 
ledgment made  by  the  vassal  in  the 
presence  of  his  lord,  that  lie  is  his 
man,  that  is,  his  subject  or  vassal. 
The  form  in  law  French  was,  Jco  de- 
veigne  vostre  home. 

HOMES  I ALL.  The  manion-housc. 
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HOMESTEAD.  The  place  of  the 
house  or  home  place.  Homestead  farm 
docs  not  necessarily  include  all  the 
parcels  of  land  owned  by  the  grantor, 
though  lying  and  occupied  together. 
This  depends  upon  the  intention  of  the 
parties  when  the  term  is  meutioned  in 
a d<H.-d,  and  is  to  bo  gathered  from  the 
context.  7 N.  H.  Rep.  241 ; 15  John. 
U.  471.  See  Manor  ; Mansion. 

HOMICIDE,  crim.  law,  is,  accord- 
ing to  Blnckstone,  the  killing  of  any 
human  creature,  4 Com.  177.  This  is 
the  most  extensive  sense  of  this  word, 
in  which  the  intention  is  not  consider- 
ed. But  in  a more  limited  sense,  it  is 
always  understood  that  the  killing  is 
by  human  agency,  and  Hawkins  de- 
fines it  to  be  the  killing  of  a man  by  a 
man.  1 Hawk.  c.  8,  s.  2.  Sec  Dalioz, 
Diet.  h.  t.  Homicide  may  perhaps  be 
described  to  l>e  the  destruction  of  the 
lile  of  one  human  being,  either  by  him- 
self, or  by  the  act,  procurement,  or  cul- 
pable omission  of  another.  When  the 
death  has  been  intentionally  caused  by 
the  deceased  himself,  the  otfence  is 
called  J'elodc  sc  ; when  it  is  caused  l»v 
another,  it  is  justifiable,  excusable,  or 
felonious. 

2.  — The  person  killed  must  have 
lx *en  born,  the  killing  before  birth  is 
called  feticide,  (q.  v.) 

3.  — The  destruction  of  human  life 
at  any  period  after  birth,  is  homicide, 
however  near  it  may  be  extinction, 
from  any  other  cause. 

4.  — 1.  Justifiable  homicide  is  such 
os  arises,  1st,  from  unavoidable  neces- 
sity, without  any  will,  intention  or  de- 
sire, and  without  any  inadvertence  in 
the  party  killing,  and  therefore  without 
blame;  as,  for  instance,  the  execution, 
according  to  law,  of  a criminal  who  has 
been  lawfully  sentenced  to  lie  hanged ; 
or,  2dly,  it  is  committed  for  the  ad- 
vancement of  public  justice  ; as,  if  an 
officer,  in  the  lawful  execution  of  his 
office,  either  in  a civil  or  criminal  ease, 
should  kill  a person  who  assaults  and 
resists  him.  4 Bl.  Com.  178— 160.  See 
Justi.JiaI>le  homicide. 

5.  — 2.  Excusable  homicide  is  of  two 
kinds,  1st,  homicide  per  infortunium , 

Vol.  I. — 81 


| (q.  v.)  ; or,  2d,  sc.  < ltfcnricndo%  or  self 
defence,  (q.  v.)  4 Bl.  Com.  182,  3. 

6. — 3.  Felonious  homicide,  which 
includes,  1,  self-murder,  or  suicide  ; 2, 
manslaughter,  (q.  v.) ; and,  3,  murder, 
(<!•  v.) 

Vide,  generally,  3 Inst.  47  to  57  ; 1 
Hale,  P.  C.  411  to  502;  1 Hawk.  c. 
8 ; Fost.  255  to  337  ; 1 East,  P.  C. 
214  to  301  ; Com.  Dig.  Justices,  L. 
M. ; Buc.  Ab.  Murder  and  Homicide; 
Burn’s  Just.  h.  t. ; Williams’s  Just.  h. 
t. ; 2 Chit.  Cr.  Law,  ch.  0 ; Cro.  C.  C. 
285  to  300  ; 4 Bl.  Com.  176  to  204  ; 1 
Russ.  Cr.  421  to  553;  2 Swill’s  Dig. 
267  to  292. 

IlOMINE  CAPITO  IN  WITHER- 
NAM. Engb  . 'I  ll-'  name  of  a 
writ  directed  to  the  sheriff  and  com- 
manding him  to  take  one  who  has  tak- 
en any  bondsman,  and  conveyed  him 
out  of  the  country,  so  that  he  cannot  be 
replevied.  Vide  Withernam. 

IlOMINE  ELIO EN DO,  Engl.  law. 
The  name  of  a writ  directed  to  a cor- 
I >o ration,  requiring  the  members  to 
make  choice  of  a new  man,  to  keep  the 
one  part  of  a seal  appointed  for  statutes 
merchant.  Techn.  Diet.  h.  t. 

IlOMINE  REPLEGIANDO.  These 
words  signify  man  replevy.  When  a 
man  is  unlawfully  in  custody,  he  may 
Ite  restored  to  his  liberty  by  writ  cle 
hominc  rcplcgiando,  upon  giving  bail ; 
or  by  u writ  of  habeas  corpus^  which  is 
the  more  usual  remedy.  Vide  Writ de 
hominc  replcgjando . 

HOMO.  This  Latin  word,  in  its 
most  enlarged  sense,  includes  both 
man  and  woman.  2 Inst.  45.  Vide 
Man. 

1 IOMOLOG  ATION,  civil  law.  Ap- 
probation, confirmation  by  a court  of 
justice,  a judgment  which  orders  the 
execution  of  some  act ; as  the  appro- 
bation of  an  award,  and  ordering  ex- 
ecution on  the  same.  Merl.  Report,  h. 
t. ; Civil  Code  of  Louis.  Index,  h.  t. ; 
Dig.  4,  8 ; 7 Toull.  n.  224.  To  ho- 
mologate, is  to  say  the  like,  homos 
logos  similiter  diccre.  9 Mart.  L.  R. 
324. 

HONESTY.  That  principle  which 
requires  us  to  give  every  one  his  due. 
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ftul  tie  doit  s'enrichir  aux  drpens  du 
droit  (Pautrui. 

2. — The  very  object  of  social  order 
is  to  promote  honesty,  and  to  restrain 
dishonesty,  to  do  justice  and  to  prevent 
injustice.  It  is  no  less  a maxirn  of  law 
than  of  religion  ; do  unto  others  as  you 
wish  to  be  done  by. 

HONORARIUM,  a recompense  for 
services  rendered.  It  is  usually  ap- 
plied only  to  the  recompense  given  to 
persons  whose  business  is  connected 
with  science;  as  the  fee  paid  to 
counsel. 

2. — It  is  said  this  honorarium  is 
purely  voluntary,  and  differs  from  a 
fee,  which  may  be  recovered  by  action. 
5 Serg.  & Rnwle,  412;  3 III.  Com. 
28;  1 Chit.  Rep.  38 ; 2 Atk.  332  ; 
but  sec  2 Penna.  R.  75 ; 4 Watts’s 
R.  334.  Vide  Dnlioz,  Diet.  h.  t., 
and  Salary.  See  Counsellor  at 
law . 

HONOUR.  It  is  the  esteem  we 
have  of  ourselves,  and  the  conscious- 
ness that  we  deserve  the  esteem  of 
others,  because  wc  have  not  departed 
from  the  principles  of  virtue,  hi  which 
we  are  resolved  to  continue.  This  is 
true  honour.  False  honour  is  the 

standard  of  respect  to  which  wc  claim 
to  be  entitled,  without  considering 
whether  or  not  wc  arc  deserving  it.  It 
is  the  latter  which  causes  duels.  A 
duel  is  not  justified  by  any  insult  to 
our  honour.  Honour  is  also  employed 
to  signify  integrity  in  a judge,  courage 
in  a soldier,  and  chastity  in  a woman. 
To  deprive  a woman  of  her  honour  is, 
in  some  casts,  punished  as  a public 
wrong,  and  by  an  action  for  the  reco- 
very of  damages  done  to  the  relative 
rights  of  a husband  or  a lather.  Vide 
Criminal  cotivcrsation. 

2. — In  England,  when  a peer  of 
parliament  is  sitting  judicially  in  that 
body,  his  pledge  of  honour  is  equal  to 
another’s  oath  ; and  in  courts  of  equity 
peers,  peeresses,  and  lords  of  parlia- 
ment, answer  on  their  honour  only.  Rut 
the  court  of  common  law  knows  no  such 
distinction.  It  is  needless  to  add  that 
as  we  ore  not  encumbered  by  a nobi- 
lity, there  is  no  such  distinction  iu  the 


United  States,  all  persons  being  equal 
in  the  eyes  of  the  law. 

Honour,  Eng.  lair,  is  the  scignory 
of  a lord  paramount.  2 Rl.  Com.  91. 

To  honour,  contr. , is  to  accept  a 
bill  of  exchange ; to  pay  a bill  accep- 
ted, or  a promissory  note,  on  the  day 
it  becomes  due.  7 Taunt.  164;  1 T. 
It.  172.  Vide  To  Dishonour. 

1IORS  DE  SON  FEE,  pleading  in 
the  ancient  English  lair.  These 
words  signify  out  of  his  Jie.  A plea 
which  was  pleaded,  when  a person 
w ho  pretended  to  lie  the  lord,  brought 
an  action  for  rent  services,  as  issuing 
out  of  his  land : because  if  the  defen- 
dant could  prove  the  land  was  out  of 
his  fee,  the  action  failed.  Vide  9 Rep. 
30;  2 Mod.  104;  1 Danvers’s  Ab. 
655 ; Viri.  Ab.  h.  t. 

HORSE,  n stallion.  Until  a horse 
has  attained  the  age  of  four  years,  he 
is  called  a colt,  (q.  v.)  Russ.  & Ry. 
416.  This  word  is  sometimes  used  ns 
a generic  name  for  all  animals  of  the 
horse  kind.  Vide  Colt;  (lender,  and 
Yelv.  67,  a. 

HOSTAGE.  A person  delivered 
into  the  possession  of  a public  enemy  in 
the  time  of  war,  as  a security  for  the 
performance  of  n contract  entered  into 
between  the  belligerents. 

2. — Hostages  are  frequently  given 
as  a security  for  the  payment  of  a 
ransom  bill,  and  if  they  should  die, 
their  death  would  not  discharge  the 
contract.  3 Rurr.  1734;  1 Kent,  Com. 
106;  Dane’s  Ah.  Index,  h.  t. 

I IOSTELL AGIU  M,  Engl.  lair.  A 
right  reserved  to  the  lords  to  lie  lodged 
and  entertained  in  the  houses  of  their 
tenants. 

HOSTILITY.  A state  of  open  en- 
mity ; open  wrnr.  Wolff,  Dr.  de  la  Nat. 
§ 1191.  Hostility,  ns  it  regards  indi- 
viduals, may  be  permanent  or  tempo- 
rary ; it  is  permanent  when  the  indivi- 
dual is  a citizen  or  subject  of  the  go- 
vernment at  war,  and  temporary  when 
he  happens  to  be  domiciliated  or  resi- 
dent in  the  country  of  one  of  the  bel- 
ligerents; in  this  latter  case  the  indivi- 
dual may  throw  off  the  national  cha- 
racter he  has  thus  acquired  by  rcsi- 
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donee,  when  he  puts  himself  in  motion, 
bonajitle , to  quit  the  country  sine  ani- 
7>io  recertcfuli.  3 Rob.  Adm.  Rep.  12; 
8 Wheat.  R.  14. 

2. — There  may  he  a hostile  charac- 
ter merely  as  to  commercial  purposes, 
ami  hostility  may  uttach  only  to  the 
person  as  a temporary  enemy*  or  it 
may  attach  only  to  the  property  of 
a particular  description.  This  hostile 
character  in  n commercial  view,  or 
one  limited  to  certain  intents  and  pur- 
poses only,  will  attach  in  consequence 
of  having  possessions  in  the  territory 
of  the  enemy,  or  by  maintaining  a 
commercial  establishment  there,  or  by 
a personal  residence,  or  by  particular 
modes  of  traffic,  as  by  sailing  under 
the  enemy’s  flag  or  passport.  9 Crunch, 
191  ; 5 Rob.  Adm.  Rep.  21,  101  ; 1 
Kent,  Com.  73  ; Wcsk.  on  Ins.  h.  t. ; 
Chit.  Law  of  Nat.  Index,  h.  t. 

I IOTCHPOT,  estates.  This  homely 
term  is  used  figuratively  to  signify  the 
blending  and  mixing  property  belong- 
ing to  different  persons,  in  order  to  di- 
vide it  equally  among  those  entitled  to 
if.  For  example,  if  a man  seized  of 
thirty  acres  of  land,  and  having  two 
children,  should  on  the  marriage  of 
one  of  them,  give  him  ten  acres  of  it, 
and  then  die  intestate  seised  of  the  re- 
maining twenty  ; now  in  order  to  ob- 
tain his  portion  of  the  latter,  the  mar- 
ried child  must  bring  back  the  ten 
acres  he  received,  and  add  it  to  his 
Hither’s  estate,  when  an  equal  division 
of  the  whole  will  take  place,  and  each 
bo  entitled  to  fifteen  acres.  2 131.  Com. 
190.  The  term  hotchpot  is  also  ap- 
plied to  bringing  together  all  the  per- 
sonal estate  of  the  deceased,  with  the 
advancements  he  has  made  to  his 
children,  in  order  that  the  same  may 
be  divided  agreeably  to  the  provisions 
of  the  statute  for  the  distribution  of  in- 
testate’s estates.  In  bringing  an  ad- 
vancement into  hotchpot,  the  donee  is 
not  required  to  account  for  the  profits 
of  the  thing  given,  for  example,  he  is 
not  required  to  bring  into  hotchpot  the 
produce  of  negroes,  nor  the  interest  of 
money.  The  property  must  bo  ac- 
counted for  at  its  value  when  given.  1 


Wash.  R.  224;  17  Mass.  358;  2 Dc- 
saus.  127  ; 3 Rand.  R.  117  ; 3 Pick. 
R.  450  ; 3 Rand.  559. 

2. — In  Louisiana  the  term  collation 
is  used  instead  of  hotchpot.  The  col- 
lation of  goods  is  the  supposed  or  real 
return  to  the  mass  of  the  succession, 
which  an  heir  makes  of  properly 
which  lie  received  in  advance  of  his 
share  or  otherwise,  in  order  that  such 
property  may  be  divided  together  with 
the  other  effects  of  the  succession. 
Civ.  ('ode  of  Lo.  art.  1305;  and  vide 
from  that  urticle  to  article  1307. 

Vide,  generally,  Bac.  Ab.  Corparcc- 
ners,  E;  Bac.  Ab.  Executors,  &c.,  K; 
Com.  Dig.  Guardian,  G 2,  Parcener,  C 
4;  8 Com.  Dig.  App.  tit.  Distribution, 
Statute  of,  III.  For  the  French  law, 
see  Merl.  Report,  mots  Rapport  A suc- 
cession. 

HOUR,  measure  of  lime , is  the 
space  of  sixty  minutes,  or  the  twenty- 
fourth  part  of  a natural  day.  Vide 
Date;  Fraction,  and  Co.  Lilt.  135;  3 
Chit.  Pr.  110. 

HOUSE,  estates , a place  for  the  ha- 
bitation and  dwelling  of  man.  This 
word  has  several  significations,  as  it 
is  applied  to  diflercnt  things.  In  a 
grant  or  demise  of  a house,  the  curti- 
lage and  garden  will  pass  even  without 
the  words  “ with  the  appurtenances,” 
being  added.  Cro.  Eliz.  89 ; S.  C.  3 
Leon.  214;  1 Plowd.  171;  2 Sautui. 
401,  note  (2);  4 Penn.  St.  R.  93. 

2.  — In  a grant  or  demise  of  a house 
with  the  appurtenances,  no  more  will 
pass,  although  other  lands  have  been 
occupied  with  the  house.  1 P.  Wins. 
603  ; Cro.  Jac.  526  ; 2 Co.  32  ; Co. 
Litt.  5 d. ; Id.  36  a.  b. ; 2 Saund.  401, 
note  (2). 

3.  — If  a house,  originally  entire,  bo 
divided  into  several  apartments,  with 
an  outer  door  to  each  apartment, 
and  no  communication  with  each 
other  subsists,  in  such  case  the  several 
apartments  are  considered  as  distinct 
houses.  6 Mod.  214;  Woodf.  Land. 
6c  Ten.  178. 

4.  — In  cases  of  burglary,  the  man- 
sion or  dwelling-house  in  which  the 
burglary  might  be  committed,  at  com- 
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mon  law  includes  the  outhouses,  though 
not  under  the  same  roof  or  adjoining  to 
the  dwelling-house,  provided  they  were 
within  the  curtilage,  or  common  fence, 
ns  the  dwelling  or  mansion  house.  3 
Inst.  64  ; 1 Male,  558;  4 HI.  Com.  225; 
2 East,  P.  C.  493  ; 1 Hnyw.  (N.  C.) 
Rep.  102,  142;  2 Russ,  on  Cr.  14. 

5. — The  term  house,  in  case  of  ar- 
son, includes  not  only  the  dwelling  but 
all  the  out-houses  as  in  the  case  of  bur- 
glary. It  is  a maxim  in  law  that  every 
man’s  house  is  his  castle,  and  there  he 
is  entitled  to  perfect  security  ; this  asy- 
lum cannot  therefore  bo  legally  in- 
vaded, unless  by  an  officer  duly  au- 
thorised by  legal  process;  and  this 
process  must  bo  of  a criminal  nature 
to  authorise  the  breaking  of  an  outer 
door;  and  even  with  it,  this  cannot  be 
done  until  affer  demand  of  admittance 
and  refusal.  5 Co.  93  ; 4 Leon.  41  ; 
T.  Jones,  234 ; the  house  may  be  also 
broken  for  the  purpose  of  executing  a 
writ  of  habere  facias.  5 Co.  93  ; Bac. 
Ab.  Sheriff,  (N.  3). 

0. — The  house  protects  the  owner 
from  the  service  of  all  civil  process  in 
the  first  instance,  but  not  if  lie  is  once 
lawfully  arrested  and  he  takes  refuge 
in  his  own  house,  in  that  case,  the  offi- 
cer may  pursue  him  and  break  open 
any  door  for  the  purpose.  Foster, 
320;  1 Rolle,  R.  138;  Cro.  Jac.  555; 
Bac.  Ab.  nbi  sup.  In  the  civil  law 
the  rule  was  nemo  dc  domo  sua  ex- 
tra hi  debet.  Dig.  5o,  17,  103.  Vide, 
generally,  14  Vin.  Ab.  315;  Yclv.  29 
a,  n.(l);  4 Rawle,  R.  342;  Arch.  Cr. 
PI.  251  ; and  Burglary. 

7. — Mouse  is  used  figuratively  to 
signify  a collection  of  persons  ns  the 
house  of  representatives ; or  an  institu- 
tion, ns  the  house  of  refuge  ; or  a com- 
mercial firm,  ns  the  house  of  A B & 
Co.  of  New  Orleans  ; or  a family,  ns, 
the  house  of  Lancaster,  the  house  of 
York. 

House  of  commons,  Engl.  lair. 
The  representatives  of  the  people,  in 
contradistinction  to  the  nobles,  taken 
collectively  are  called  the  house  of 
commons. 

2. — This  house  must  give  its  con- 


sent to  all  bills  before  they  acquire  tho 
authority  of  law,  anil  all  laws  for  roi^ 
ing  revenue  must  originate  there. 

Houbf.  of  correction.  A prison 
where  offenders  of  a particular  class 
are  confined.  The  term  is  more  com- 
mon in  England  than  in  the  United 
States. 

House  of  lords,  Eng.  laic.  The 
English  lords,  temporal  and  spiritual, 
when  taken  collectively  and  forming  a 
branch  of  the  parliament,  are  called 
the  Mouse  of  Lords. 

2. — Its  assent  is  required  to  all  laws. 
As  a court  of  justice,  it  tries  all  im- 
peachments. 

House  of  Refuge,  punishment. 
The  name  given  to  a prison  for  juve- 
nile delinquents.  These  houses  arc 
regulated  in  the  United  States  on  the 
most  humane  principles,  by  special 
local  laws. 

Mouse  of  Representatives,  go* 
vernment , is  the  popular  branch  of  the 
legislature. 

2.  — The  constitution  of  the  United 
States,  art.  1,  s.  2,  1,  provides  that 
“ the  house  of  representatives  shall  be 
composed  of  members  chosen  every  se- 
cond year  by  the  people  of  the  several 
states  ; and  the  electors  of  each  state, 
shall  have  the  qualifications  requisite 
for  electors  of  the  most  numerous 
branch  of  the  state  legislature.” 

3.  — The  general  qualifications  of 
electors  of  the  assembly,  or  most  nu- 
merous branch  of  the  legislature,  in 
the  several  state  governments,  are,  that 
they  be  of  tlio  age  of  twenty-one  years 
and  upwards,  and  fVee  resident  citizens 
of  the  state  in  which  they  vote,  and 
have  paid  taxes  : several  of  the  state 
constitutions  have  prescribed  the  same 
or  higher  qualifications,  ns  to  property 
in  the  elected,  than  in  the  electors. 

4.  — The  constitution  of  the  United 
States,  however,  requires  no  evidence 
of  property  in  the  representatives,  nor 
any  declarations  ns  to  his  religious  be- 
lief. He  must  be  free  from  undue  bias 
or  dependence  by  not  holding  any 
office  under  the  United  States.  Art.  1, 
s.  6,  2. 

5.  — By  the  constitutions  of  the  se- 
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vcrnl  states,  the  most  numerous  branch 
of  the  legislature  generally  bears  the 
name  of  the  house  of  representatives. 
Vide  Story  on  Constitution  of  the  Uni- 
ted States,  chapter  1) ; 1 Kent’s  Com. 
228. 

6.  — By  the  act  of  June  22,  1842, 
ch.  47,  it  is  provided 

§ I . That  from  and  after  the  third 
day  of  March,  one  thousand  eight  hun- 
dred and  forty-three,  the  house  of  re- 
presentatives shall  be  composed  of 
members  elected  agreeably  to  a ratio 
of  one  representative  for  every  seventy 
thousand  six  hundred  and  eighty  per- 
sons in  each  state,  and  of  one  addi- 
tional representative  for  each  state  hav- 
ing a fraction  greater  than  one  moiety 
of  the  said  ratio,  computed  according 
to  the  rule  prescribed  by  the  constitu- 
tion of  the  United  States;  that  is  to 
say  : Within  the  state  of  Maine,  seven; 
within  the  state  of  New  Hampshire, 
four ; within  the  state  of  Massachusetts, 
ten;  within  the  state  of  Rhode  Island, 
two;  within  the  state  of  Connecticut, 
four ; within  the  state  of  Vermont,  four ; 
within  the  state  of  New  York,  thirty- 
four  ; within  the  state  of  New  Jersey, 
five;  within  the  state  of  Pennsylvania, 
twenty-four  ; within  the  state  of  Dela- 
ware, one;  within  the  state  of  Mary- 
land, six  ; within  the  state  of  Virginia, 
fifteen  ; within  the  state  of  North  Caro- 
lina, nine ; within  the  state  of  South 
Carolina,  seven;  within  the  state  of 
Georgia,  eight;  within  the  state  of  Ala- 
bama, seven  ; within  the  state  of  Louis- 
iana, four ; within  the  state  of  Missis- 
sippi, four ; within  the  state  of  Ten- 
nessee, eleven ; within  the  state  of 
Kentucky,  ten ; within  the  state  of 
Ohio,  twenty-one ; within  the  state  of 
Indiana,  ten ; within  the  state  of  Illi- 
nois, seven ; within  the  state  of  Mis- 
souri, five;  within  the  state  of  Arkan- 
sas, one ; within  the  state  of  Michigan, 
three. 

7.  — § 2.  That  in  every  case  where 
a state  is  entitled  to  more  than  one  re- 
presentative, the  number  to  which  each 
state,  shall  lx;  entitled  under  this  appor- 
tionment shall  be  elected  by  districts 
composed  of  contiguous  territory  equal 


in  number  to  the  number  of  repr«*scn- 
tatives  to  which  said  state  may  be  en- 
titled, no  one  district  electing  more 
than  one  representative. 

8. — For  the  constitutions  of  the 
houses  of  representatives  in  the  seve- 
ral states,  the  reader  is  referred  to  the 
names  of  the  states  in  this  work.  Vide 
Congress. 

HOUSEBOTE.  An  allowance  of 
necessary  timber  out  of  the  landlord’s 
woods,  for  the  repairing  and  support 
of  a house  or  tenement.  This  belongs 
of  common  right  to  any  lessee  for  years 
or  for  life ; housebote  is  said  to  Ihj  of 
two  kinds,  estoveriam  cetlificandi  ct 
ardcn/li.  Co.  Litt.  41. 

HOUSEKEEPER,  one  who  occu- 
pies a house. 

2.  — A person  who  occupies  every 
room  in  the  house,  under  a lease,  ex- 
cept one,  which  is  reserved  for  his 
landlord,  who  pays  all  the  taxes,  is  not 
a housekeej»er.  1 (.’hit.  Rep.  502  ; nor 
is  a person  a housekeeper  who  takes  a 
house,  which  he  afterwards  underlets 
to  another,  whom  the  landlord  refuses 
to  accept  as  his  tenant ; in  this  case, 
the  under-tenant  paid  the  taxes,  and 
let  to  the  tenant  the  first  floor  of  the 
house,  and  the  rent  was  paid  for  the 
whole  house  to  the  tenant,  who  paid  it 

, to  the  landlord,  lb.  note. 

3.  — In  order  to  make  the  party  a 
housekeeper,  he  must  be  in  actual  pos- 
session of  the  house.  1 Chit.  Rep. 
288 ; and  must  occupy  a whole  house, 
1 Chit.  Rep.  310.  See  1 Barn.  & 
Cresw.  178;  2 T.  R.  106;  l Bolt,  5; 
3 Petersd.  Ab.  103,  note;  2 Mart.  Lo. 
R.  313. 

HOVEL.  A place  used  by  hus- 
bandmen to  set  their  ploughs,  carts 
and  other  farming  utensils,  out  of  the 
rain  and  sun.  Law  Latin  Diet.  A shed. 

HOYMAN,  the  master  or  captain  of 
a hoy. 

2. — Hoymen  are  liable  as  common 
carriers.  Story,  Bailm.  § 496. 

HUE  AND  CRY,  Eng.  law.  A 
mode  of  pursuing  felons,  or  such  as 
have  dangerously  wounded  any  per- 
son, or  assaulted  any  one  with  intent 
to  rob  him,  by  the  constable,  for  the 


640 


HUI 


IIUS 


purpose  of  arresting  the  offender.  2 
I lair,  1\  C.  1 00. 

1 11  ISSIKK,  mi  usher  of  a court.  In 
France,  an  officer  of  this  name  jxjr- 
forms  many  of  the  duties  which  in  this 
country  devolve  on  the  slieritf  or  con- 
stable. Dallas,  Diet.  h.  t.  See  0 
Wend.  173. 

1 IUNDRED,  Eng.  law.  A district 
of  country  originally  comprehending 
one  hundred  families.  In  many  cases, 
when  an  otlenco  is  committed  within 
the  hundred,  the  inhabitants  are  civilly 
responsible  to  the  party  injured. 

2.  — This  rule  was  probably  borrowed 
from  the  nations  of  German  origin, 
where  it  was  k nown.  Montesq.  lisp,  des 
lois,  liv.  30,  ch.  17.  It  was  established 
by  Clotaire,  among  the  Franks.  11 
Toull.  n.  237. 

3.  — To  make  the  innocent  pay  for 
the  guilty,  seems  to  be  contrary  to  the 
first  principles  of  justice,  and  can  be 
justified  only  bv  necessity.  In  this 
country,  laws  have  been  passed  mak- 
ing cities  or  counties  responsible  for 
the  destruction  of  projierty  by  a mob. 
These  can  be  justified  only  on  the 
ground  that  it  is  the  interest  of  every 
one  that  proj>erty  should  be  protected, 
and  that  it  is  for  the  general  good  such 
laws  should  exist. 

Hundred  gemote.  The  name  of 
a court  among  the  Saxons.  It  was 
holdcn  every  month,  for  the  benefit  of 
the  inhabitants  of  the  hundred. 

IIUNDREDORS,  in  England,  are 
inhabitants  of  a local  division  of  a 
county,  who,  by  several  statutes,  are 
held  to  be  liable  in  the  cases  therein 
specified  to  make  good  the  loss  sus-  1 
tained  by  persons  within  the  hundred, 
by  robbery  or  other  violence,  therein 
also  specified.  The  principal  of  these 
statutes  are,  13  Edw.  1,  st.  2,  c.  1,  s. 

4 ; 28  Edw.  3,  c.  1 1 ; 27  Eliz.  c.  13 ; 
29  Car.  2,  c.  7 ; 8 Geo.  2,  c.  16;  22 
Geo.  2,  c.  24. 

HUNGER.  The  desire  for  taking 
food.  Hunger  is  no  excuse  for  larceny. 

1 Hale,  P.  C.  54;  4 Bl.  Com.  31.  It 
is  a matter  which  applies  itself  strongly 
to  the  consciences  of  the  judges  in  mi- 
tigation  of  the  punishment. 


2. — When  a person  has  died,  and  it 
is  suspected  lie  has  been  starved  to 
death,  an  examination  of  his  body 
ought  to  be  made,  to  ascertain  whether 
or  not  he  died  of  hunger.  The  signs 
wdiich  usually  attend  death  from  hun- 
ger arc  the  following:  The  Ixxly  is 

much  cmuciutcd,  and  a betid,  acrid 
odour  exhales  from  it,  nlthough  death 
may  have  been  very  recent.  The  eyes 
arc  red  and  open,  which  is  not  usual  in 
other  causes  of  death.  The  tongue 
and  throat  arc  dry,  even  to  aridity, 
and  the  stomach  and  intestines  are 
contracted  and  empty.  The  gall  blad- 
der is  pressed  with  bile,  and  this  fluid 
is  found  scattered  over  the  stomach 
and  intestines,  so  as  to  tinge  them  very 
extensively.  The  lungs  am  withered, 
but  all  the  other  organs  are  generally 
in  a healthy  state.  The  blood-vessels 
are  usually  empty.  Foderc,  tom.  ii.  p. 
276,  tom.  iii.  p.  231  ; 2 Beck’s  Med. 
Jur.  52 ; see  Eunom.  Dial.  2,  ^ 47,  p. 
142,  and  the  note  at  p.  384. 

HUNTING.  The  act  of  pursuing 
and  taking  wild  animals;  the  chase. 

2. — The  chase  gives  a kind  of  title 
by  occupancy,  by  which  the  hunter 
acquires  a right  or  property  in  the 
game  which  he  captures.  In  the  Uni- 
ted States,  the  right  of  liunling  is  uni- 
versal, and  limited  only  so  far  as  to 
exclude  hunters  from  committing  inju- 
ries to  private  property  or  to  the  pub- 
lic, as  by  shooting  on  public  roads. 
Vide  Feres  natures  ; Occupancy. 

HURDLE,  Engl.  law.  A species 
of  sledge,  used  to  draw  traitors  to  exe- 
cution. 

HUSBAND,  domestic  relations , a 
man  who  has  a wife. 

2.  — The  husband,  as  such,  is  liable 
to  certain  obligations,  and  entitled  to 
certain  rights,  which  will  be  here 
briefly  considered. 

3.  — First,  of  his  obligations.  He  is 
bound  to  receive  his  wile  at  his  home, 
and  treat  her  there  as  a husband,  that 
is,  furnish  her  with  all  the  necessaries 
and  conveniences  which  his  fortune 
enables  him  to  do,  and  which  her  situ- 
ation requires ; but  this  does  not  in- 
clude such  luxuries  as,  according  to 


IIUS 


IIYD 


047 


her  fancy,  she  dooms  necessaries  ; vide 
urticle  Cnutif/,  where  this  matter  is 
considered,  lie  is  hound  to  love  his 
wile,  und  to  bear  with  her  faults,  and, 
if  possible,  by  mild  moans  to  correct 
them;  and  ho  is  required  to  fulfil  to- 
wards her  his  marital  promise  of  fidel- 
ity, and  can,  therefore,  have  no  carnal 
connexion  with  any  other  woman, 
without  a violation  of  his  obligations. 
As  he  is  bound  to  govern  his  house 
properly,  he  is  liable  for  its  misgovern- 
inont,  and  he  may  bo  punished  for 
keeping  a disorderly  house,  where  his 
wile  had  the  principal  agency,  and  he 
is  liable  lor  her  torts,  as  lbr  her  slan- 
der or  trespass.  lie  is  also  liable  for 
the  wife’s  debts,  incurred  before  cover- 
ture, provided  they  arc  recovered  from 
him  during  his  life;  ami  generally  for 
such  as  are  contracted  by  her,  after 
coverture,  for  necessaries. 

4. — Secondly,  of  Ins  rights.  Being 
the  head  of  the  family,  the  husband 
has  a right  to  establish  himself  wher- 
ever he  may  please,  and  in  this  he 
cannot  be  controlled  by  his  wife;  he 
may  manage  his  affaire  his  own  way, 
buy  and  sell  all  kinds  of  pcreonnl  pro- 
j>eriy,  without  any  control,  and  lie  may 
buy  any  real  estate  ho  may  deem  pro- 
per, but,  as  the  wile  acquires  a right 
in  the  latter,  he  cannot  sell  it,  dis- 
charged of  her  dower,  except  by  her 
consent,  expressed  in  the  manner  pre- 
scribed by  the  laws  of  the  state  where 
such  lands  lie.  All  her  personal  pro- 
perty, in  possession,  is  vested  in  him, 
and  he  may  dispose  of  it  as  if  he 
had  acquired  it  by  his  own  contract; 
this  arises  from  the  principle  that  they 
are  considered  one  person  in  law ; 2 
Bl.  Com.  433 ; and  he  is  entitles!  to 
all  her  property  in  uction,  provided 
he  reduces  it  to  possession  during  her 
life.  Ib.  434.  He  is  also  entitled  to 
her  chattels  rraly  but  these  vest  in  him 
not  absolutely,  but  sub  inodo ; as,  in 
the  case  of  a lease  for  years,  the 
husband  is  entitled  to  receive  the 
rents  and  profits  of  it,  and  may,  if 
he  pleases,  sell,  surrender,  or  dis|>ose 
of  it  during  the  coverture,  and  it  is 
liable  to  be  taken  in  execution  for  his 


debts;  and,  if  he  survives  her,  it  is, 
to  ull  intents  and  purposes,  his  own. 
In  case  his  wife  survives  him,  it  is 
considered  as  if  it  had  never  been 
transferred  from  her,  and  it  belongs 
to  her  alone.  In  his  wife’s  freehold 
estate,  he  has  a life  estate,  during  the 
joint  lives  of  himself  and  wife,  and, 
at  common  law,  when  he  has  a child 
by  her  who  could  inherit,  ho  has  an 
estate  by  the  curtesy. 

5. — The  laws  of  Louisiana  differ 
essentially  from  those  of  the  other 
states,  as  to  the  rights  and  duties  of 
husband  and  wife,  particularly  as  it 
regards  their  property.  Those  read- 
ers, desirous  of  knowing  tin;  legisla- 
tive regulations  on  this  subject,  in  that 
state,  are  referred  to  Civil  Code  of 
Louis.  B.  1,  tit.  4 ; B.  3,  tit.  0. 

Vide,  generally,  articles  Divorce ; 
Marriage;  Wife ; and  Buc.  Ah.  Ba- 
ron and  Feme;  Rop.  II.  & W. ; Pra- 
ter on  II.  & W. ; Clancy  on  the 
rights,  duties  and  liabilities  of  Hus- 
hand  and  Wife ; Canning  on  the  In- 
terest of  Husband  and  Wife,  &c.;  1 
Phil.  Ev.  63;  Woodf.  L.  & T.  75;  2 
Kent,  Com.  109;  1 Salk.  113  to 
1 19^ ; Yelv.  106  a,  156  a,  166  a; 
Vern.  by  Raithby,  7,  17,  48,  261  ; 
Chit.  Pr.  Index,  h.  t. ; Poth.  Du  contr. 
de  Mar.  n.  379. 

Husband,  mar.  law.  The  name  of 
an  agent  who  is  authorised  to  make 
the  necessary  repairs  to  a ship,  and  to 
act  in  relation  to  the  ship,  generally, 
for  the  owner.  He  is  usually  called 
ship’s  husband.  Vide  Ship's  Husband. 

IIUSBRECE,  dd  Engl.  law.  The 
ancient  name  of  the  offence  now  called 
burglary. 

HUSTINGS,  Engl.  law.  The  name 
of  a court  held  before  the  lord  mayor 
and  aldermen  of  London ; it  is  the 
principal  and  supreme  court  of  the  city. 
See  2 Inst.  3 J7 ; St.  Armand,  Hist. 
Essay  on  the  Legisl.  Power  of  Eng- 
land, 75. 

HYDROMETER,  measure  of  den- 
sity, (for  fluids,)  is  an  instrument 
which,  being  immersed  in  fluids,  as, 
in  water,  brine,  beer,  brandy,  &c., 
determines  the  proportion  of  their  den- 
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sitics,  or  their  specificc  gravities,  and 
thence  their  qualities. 

2. — By  the  act  of  Congress  of  Janu- 
ary 12,  1825,  5 Story’s  Laws,  U.  S. 
1970,  the  secretary  of  the  treasury  is 
authorised,  under  the  direction  of  the 
president  of  the  United  Suites,  to  adopt 
and  substitute  such  hydrometer  us  he 
may  deem  best  calculated  to  promote 
the  public  interest,  in  lieu  of  that  now 
prescribed  by  luw,  for  the  purpose  of 
ascertaining  the  proof  of  liquors  ; and 
that  after  such  adoption  and  substitu- 
tion, the  duties  imposed  by  law  -upon 
distilled  spirits,  shall  lie  levied,  collected 
and  paid,  according  to  the  proof  ascer- 
tained by  any  hydrometer  so  substitu- 
ted und  adopted. 

IlYPOBOLl’M,  civ.  law.  The 
name  of  the  bequest  or  legacy  given 
by  the  husband  to  his  wife,  at  bis 
death,  above  her  dowry.  Techn.  Diet, 
h.  t. 

HYPOTHECATION,  civil  law. 
This  term  is  used  principally  in  the 
civil  law ; it  is  defined  to  be  a right 
which  a creditor  has  over  a thing 
belonging  to  another,  and  which  con- 
sists in  the  power  to  cause  it  to  be  sold, 
in  order,  out  of  the  proceeds,  to  be 
paid  his  claim. 

2.  — There  arc  two  species  of  hy- 
pothecation, one  called  pledge,  pigtuts, 
and  the  other  properly  denominated 
hypothecation.  Pledge  is  that  species 
of  hypothecation  which  is  contracted 
by  the  delivery  by  the  debtor  to  the 
creditor,  of  the  thing  hypothecated. 
Hypothecation,  properly  so  called,  is 
that  which  is  contracted  without  do* 
livery  of  the.  thing  hypothecated.  2 
Bell's  Com.  25,  5th  cd. 

3.  — Hypothecation  is  further  divided 
into  general  and  special.  When  the 
debtor  hypothecates  to  bis  creditor  all 
his  estate  and  property,  which  he  has, 
or  may  have,  the  hypothecation  is 
general  : when  the  hypothecation  is 
confined  to  a particular  estate,  it  is 
special. 

4.  — Hypothecations  are  also  dis- 
tinguished into  conventional,  legal  and 
tacit.  I.  Conventional  hypothecations 
are  those  which  arise  by  the  agree- 


ment of  the  parties.  Dig.  20,  1, 

5. 

5. — 2.  Legal  hypothecation  is  that 
which  has  not  been  agreed  upon  by 
any  contract,  express  or  implied ; such 
as  arises  from  the  effect  of  judgments 
and  executions. 

0. — 3.  A tacit,  which  is  also  a legal 
hypothecation,  is  that  which  the  law 
gives  in  certain  cases,  without  the  con- 
sent of  the  parties,  to  secure  the  credi- 
tor, such  as,  1st,  the  lien  which  the 
public  treasury  has  over  the  property 
of  public  debtors.  Code,  8,  15,  1. — 
2.  The  landlord  has  a lien  on  the 
goods  in  the  house  leased,  for  the  pay- 
ment of  his  rent.  Dig.  20,  2,  2 ; 
Code,  8,  15,  7. — 3d.  The  builder  has 
a lien,  lor  his  bill,  on  the  house  he  has 
built,  Dig.  20,  1. — 4th.  The  pupil 
has  a lien  on  the  property  of  the 
guardian  for  the  balance  of  his  account. 
Dig.  40,  6,  22  ; Code,  5,  37,  20.— 5th. 
There  is  hypothecation  of  the  goods  of 
a testutor  lor  the  security  of  u legacy 
he  has  given.  Code,  0,  43,  1. 

7. — In  the  common  law,  cases  of 
hypothecation,  in  the  strict  sense  of  the 
civil  law,  that  is  of  a pledge  without 
possession  by  the  pledgee,  aro  scarcely 
to  be  found ; cases  of  bottomry  bonds 
and  claims  lor  seamen's  wages  against 
ships  are  the  nearest  approach  to  it; 
but  these  are  liens  and  privileges  rather 
than  hypothecations.  Story,  Bailm.  § 
268.  It  seems  that  chattels  not  in 
existence,  though  they  cannot  be  pledg- 
ed, can  be  hypothecated,  so  that  the 
lien  will  attach,  ns  soon  as  the  chattel 
has  been  produced.  14  Pick.  R.  497. 

Vide  generally,  Potli.  Dc  PHypothe- 
que ; Poth.  Mar.  Contr.  translated  by 
Cushing,  note,  20,  p.  145;  Commer- 
cial Code  of  France,  translated  by 
Rodman,  note  52,  p.  351  ; Merl. 
Repertoire,  mot  Hypothdque,  whero 
the  subject  is  fully  considered ; 2 Bro. 
Civ.  Law,  195;  Ayl.  Pand.  524;  1 
Law  Tracts,  224;  Dane’s  Ab.  h.  t; 
Abbott  on  Ship.  Index,  h.  t;  13 
Vcs.  599;  Bac.  Ab.  Merchant,  &c. 
G.  Civil  Code  of  Louis,  tit.  22,  whero 
this  sort  of  security  bears  the  name  of 
mortgage,  (q.  v.) 
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I O U,  contracts.  The  memoran- 
dum I O U,  (I  owe  you),  given  by 
merchants  to  each  other  is  a mere 
evidence  of  the  debt,  and  does  not 
amount  to  a promissory  note.  Esp. 
Cas.  N.  A.  420  ; 4 Carr.  <$c  Payne, 
624  ; 19  Eng.  Com.  L.  Rep.  405  ; 1 
Man.  & Gran.  40 ; 39  K.  C.  L.  R. 
346;  l Campb.  499;  1 Esp.  R.  426; 
1 Man.  Gr.  & Sc.  543 ; Dowl.  & R. 
N.  P.  Cns.  8. 

ICTUS  ORBUS,  mcd.  juris p.  A 
maim,  u bruise,  or  swelling  ; any  hurt 
without  cutting  the  skin.  When  the 
skin  is  cut,  the  injury  is  culled  a 
wound,  (q.  v.)  Bract,  lib.  2,  tr.  2,  c.  5 
and  24. 

IDEM  SOX  A NS,  of  the  same  sound. 

2. — In  pleadings,  when  a name 
which  it  is  material  to  state,  is  wrong- 
ly spelled,  yet  if  it  bo  idem  sonans 
with  that  proved,  it  is  sufficient,  as 
Segravc  for  Sea  grave,  2 Str.  R.  889 ; 
Keen  for  Keene,  Thach.  Cr.  Cas.  67  ; 
Dca/lcma  for  Ditulema , 2 I red.  346  ; 
Hutson  for  Hudson , 7 Miss.  R.  142  ; 
Coon r a//  for  Conra/lf  8 Miss.  R.  291. 
See  5 Pike,  72  ; 6 Ala.  R.  079 ; vide 
also  Russ.  & Ry.  412  ; 2 Taunt.  R. 
401.  In  the  following  cases  the  vari- 
ances there  mentioned  were  declared 
to  be  fatal.  Russ.  & Ry.  351  ; 10 
East,  R.  83 ; 5 Taunt.  R.  14, 1 Baldw. 
R.  83;  2 Crom.  & M.  189;  6 Price, 
R.  2;  1 Chit.  R.  659;  13  E.  C.  L.  R. 
194.  Sec,  generally,  3 Chit.  Pr.  231, 
2;  4 T.  R.  611  ; 3 B.  & P.  559;  1 
Stark.  R.  47  ; 2 Stark.  R.  29 ; 3 Camp. 
R.  29  ; 6 M.  & S.  45 ; 2 N.  H.  Rep. 
557  ; 7 S.  & R.  479;  3 Caines,  219; 
1 Wash.  C.  C.  R.  295  ; 4 Cowcn,  149  ; 
and  the  article  Name. 

IDENTITATE  NOMINIS,  in  Eng. 
law.  The  name  of  a writ  which  lies 
for  a person  taken  upon  a capias  or 
exigent  and  committed  to  prison,  for 
another  man  of  the  same  name ; this 
writ  directs  the  sheriffi  to  inquire 
whether  he  be  the  same  person  against 
whom  the  action  was  brought,  and  if 
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not,  then  to  discharge  him.  F.  X.  B. 
267.  In  practice  a party  would  be 
relieved  by  habeas  corpus. 

IDENTITY,  cvi/lcnce , sameness. 

2. -— It  is  frequently  necessary  to 
identify  persons  und  things.  In  crimi- 
nal prosecutions,  and  in  actions  for 
torts  and  on  contracts,  it  is  required  to 
be  proved  that  the  defendants  have  in 
criminal  actions,  and  for  injuries,  been 
guilty  of  the  crime  or  injury  charged, 
and  in  an  action  on  a contract,  that 
the  defendant  was  a party  to  it.  Some- 
times, too,  u party  who  has  been  absent, 
and  who  appears  to  claim  an  inheri- 
tance, must  prove  his  identity;  and, 
not  unfrcquently,  the  body  of  a person 
which  has  been  found  dead  must  be 
identified  : cases  occur  when  the  body 
is  much  disfigured,  and,  at  other  times, 
there  is  nothing  left  but  the  skeleton. 
Cases  of  considerable  difficulty  urise, 
in  consequence  of  the  omission  to  take 
particular  notice ; 2 Stark.  Car.  239 ; 
Ryan’s  Med.  Jur.  301  ; and  in  conse- 
quence of  the  great  resemblance  of 
two  persons.  1 Hall’s  Am.  Law 
Journ.  70 ; 1 Beck’s  Med.  Jur.  509  ; 1 
Paris,  Med.  Jur.  222;  3 Id.  143; 
Trail.  Med.  Jur.  33 ; Fodere,  Med. 
Leg.  ch.  2,  tome  1,  p.  78 — 139. 

3.  — In  cases  of  larceny,  trover,  re- 
plevin, and  the  like,  the:  things  in  dis- 
pute must  always  be  identified.  Vide 
4 131.  Com.  396. 

4.  — M.  Briand,  in  his  Manuel  Complet 
de  Medicine  Legale,  4eme  par  tie,  ch. 
1,  gives  rules  for  the  discovery  of  par- 
ticular marks,  which  an  individual 
may  have  had,  and  also  the  true 
colour  of  the  hair,  although  it  may 
have  been  artificially  coloured.  lie 
also  gives  some  rules  for  the  purpose 
of  discovering,  from  the  appearance  of 
a skeleton,  the  sex,  the  age,  and  the 
height  of  the  person  when  living,  which 
he  illustrates  by  various  examples. 
See,  generally,  6 C.  & P.  677 ; 1 C. 
& M.  730 ; '3  Tyr.  806 ; Shelf,  on 
Mar.  & Div.  226  ; 1 Ilagg.  Cons.  R. 
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189;  Best  on  Pres.  Appx.  ease  4; 
Wills  on  Circums.  Ev.  143  et  seq. 

IDES,  NONES  and  CALENDS, 
civil  law.  This  mode  of  computing 
time,  formerly  in  use  among  the  Ro- 
mans, is  yet  used  in  several  chance- 
ries in  Europe,  particularly  in  that  of 
the  pope.  Many  ancient  instruments 
tear  these  dates ; it  is  therefore  proper 
to  notice  them  here.  These  three 
words  designate  all  the  days  of  the 
month. 

2.  — The  calends  were  the  first  day 
of  every  month,  and  were  known  by 
adding  the  names  of  the  months ; as 
calenrlis  januarii. , calendis  februarii, 
for  the  first  days  of  the  months  of  Jan- 
uary and  February.  They  designated 
the  following  days  by  those  before  the 
nones.  The  fifth  day  of  each  month, 
except  those  of  March,  May,  July,  and 
October;  in  those  four  months  the 
nones  indicated  the  seventh  day ; nonis 
martii,  was  therefore  the  seventh  day 
of  March,  and  so  of  the  rest.  In  those 
months  in  which  the  nones  indicated 
the  fifth  day,  the  second  was  called 
quarto  norms  or  4 nonas , that  is  to 
say,  quarto  die  ante  nonas,  the  fourth 
day  before  the  non.  The  words  die 
and  ante,  being  understood  were 
usually  suppressed.  The  third  day  of 
each  of  those  eight  months  was  called 
ter  tin,  or  3 nonas.  The  fourth,  was, 
Jtrvlie  or  2 nonas  ; and  the  fifth  was 
nonas.  In  the  months  of  March,  May, 
July  and  October,  the  second  day  of 
the  months  was  called  sexto  or  C no- 
nas; the  third,  quinto,  or  5 nonas; 
the  fourth,  quarto , or  4 nonas;  the 
fifth,  tertif)  or  3 nonas ; the  sixth,  pri- 
die , usually  abridged  prill.  or  pr.  or  2 
nonas ; and  the  seventh,  nonis.  The 
word  nonce  is  so  applied,  it  is  said,  be- 
cause it  indicates  the  ninth  day  before 
the  ides  of  each  month. 

3.  — In  the  months  of  March,  May, 
July,  and  October,  the  fifteenth  day  of 
the  months  was  the  Lies.  These  are 
the  four  months,  as  above  mentioned, 
in  which  the  nones  were  on  the  se- 
venth day.  In  the  other  eight  months 
of  the  year  the  nones  were  the  fifth  of 
the  months,  and  the  ides  the  thirteenth ; 


in  each  of  them  the  ides  indicated  the 
ninth  day  after  the  nones.  The  seven 
days  between  the  nones  and  the  vies , 
which  we  count  8,  9,  10,  11,  12,  13, 
and  14,  in  March,  May,  July  and  Oc- 
tober, the  Romans  counted  octavo , or 
8 ulus ; septimo , or  7 ulus  ; sexto , or  6 
idus  ; quinto , or  5 id  us  ; quarto , or  4 
idus ; tertio , or  3 idus ; pridie,  or  2 
ulus  ; the  word  ante  being  understood 
as  mentioned  above.  As  to  the  other 
eight  months  of  tlie  year,  in  which  the 
nones  indicated  the  fifth  day  of  the 
month,  instead  of  our  6,  7,  8,  9,  10, 
11,  and  12,  the  Romans  counted  wla- 
ro  idus,  septimo , &c.  The  won!  is 
said  to  be  derived  from  the  Tuscan, 
iduare,  in  Latin  dividers , to  divide,  be- 
cause the  day  of  ides  divided  the*  month 
in  equal  parts.  The  days  from  the 
ides  to  the  end  of  the  month  were  com- 
puted as  follows;  for  example,  the 
fourteenth  day  of  January,  which  was 
the  next  day  after  the  ides,  was  called 
decimo  nono,  or  19  ktdendas,  or  ante 
kale nd as  febrarii;  the  fifteenth,  deci- 
mo octavo , or  18  kalendas  februarii , 
and  so  of  the  rest,  counting  in  a retro- 
grade manner  to  pridie  or  2 kulctulas 
februarii , which  was  the  thirty-first 
day  of  January. 

4. — As  in  some  mouths  the  ides  in- 
dicate the  thirteenth,  and  in  some 
the  fifteenth  of  the  month,  and  ns  the 
months  have  not  an  equal  number  of 
days,  it  follows  that  the  dccimo  nemo 
or  19  kulctulas  did  not  always  happen 
to  be  the  next  day  after  the  Ides  ; this 
was  the  case  only  in  the  months  of 
January,  August  and  December.  De- 
cimo sexto  or  the  lfith  in  February  ; 
dccimo  septimo  or  17,  March,  May, 
July  and  October;  decimo  octavo  or 
18,  in  April,  June,  September,  and 
November.  Merlin,  Repertoire  dc  Ju- 
risprudence, mots  Ides,  Nones  et  Ca- 
lendes. 

IDIOCY,  nicd.  jur .,  is  that  condi- 
tion of  mind,  in  which  the  reflective, 
or  all  or  a part  of  the  affective  powers, 
are  either  entirely  wanting,  or  are 
manifested  to  the  least  possible  extent. 

2. — Idiocy  generally  depends  upon 
organic  defects.  The  most  striking 
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physical  trait,  and  one  seldom  wanting, 
is  the  diminutive  size  of  the  head,  par- 
ticularly of  the  anterior  superior  por- 
tions, indicating  a deficiency  of  the  an- 
terior lobes  of  the  brain.  According 
to  Grail,  whoso  observations  on  this 
subject  are  entitled  to  great  confidence, 
its  circumference,  measured  immedi- 
ately over  the  orbitar  arch,  and  the 
most  prominent  part  of  the  occipital 
bone,  is  between  11 J and  14£  inches. 
Call,  sur  les  Functions,  p.  329.  In 
the  intelligent  ndult,  it  usually  mea- 
sures from  21  to  22  inches.  Chit.  Med. 
.lur.  249.  See  on  this  subject  the 
learned  work  of  Dr.  Morton  of  Phila- 
delphia, entitled  Crania  Americana. 
The  brain  of  an  idiot  equals  that  of  a 
new  born  infant ; that  is,  about  one- 
fourth,  one-fifth,  or  one-sixth  of  the 
cerebral  mass  of  an  adult’s  in  the  en- 
joyment of  his  faculties.  The  above 
is  the  only  constant  character  observed 
in  the  heads  of  idiots.  In  other  re- 
spects their  forms  are  ns  various  as 
those  of  other  persons.  When  idiocy 
supervenes  in  early  infancy,  the  liend 
is  sometimes  remarkable  for  immense 
size.  This  unnatural  enlargement 
arises  from  some  kind  of  morbid  ac- 
tion preventing  the  development  of  the 
cerebral  mass,  and  producing  serous 
cysts,  dropsical  elusions,  and  the  like. 

3. — In  idiocy  the  features  are  irre- 
gular; the  forehead  low,  retreating  and 
narrowed  to  a point ; the  eves  arc  un- 
steady and  often  squint ; the  lips  arc 
thick  and  the  mouth  is  generally  open; 
the  gums  are  spongy  and  the  teeth  are 
defective ; the  limbs  are  crooked  and 
Iceble.  The  senses  are  usually  entirely 
wanting;  many  are  deaf  and  dumb  or 
blind ; and  others  are  incapable  of  per- 
ceiving odours,  and  show  little  or  no 
discrimination  in  their  food  for  want  of 
taste.  Their  movements  are  constrain- 
ed and  awkward,  they  walk  badly,  and 
easily  fall,  and  are  not  less  awkward 
with'  their  hands,  dropping  generally 
what  is  given  to  them.  They  are  sel- 
dom able  to  articulate  beyond  a few 
sounds.  They  arc  generally  affected 
with  rickets,  epilepsy,  scrofula,  or  pa- 
ralysis. Its  subjects  seldom  live  be- 


yond the  twenty-fifth  year,  and  arc 
incurable,  as  there  is  a natural  defor- 
mity which  cannot  be  remedied.  Vide 
Chit.  Med.  Jur.  345 ; Ray’s  Med. 
Jur.  ch.  2;  1 Beck’s  Med.  Jur.  571  ; 
Shelf,  on  Lun.  Index,  h.  t.,  and 
Idiot. 

IDIOT,  ])ersonst  is  a person  who 
has  been  without  understanding  from 
his  nativity,  and  whom  the  law  there- 
fore presumes  never  likely  to  attain 
any.  Shelf,  on  Lun.  2. 

2. — It  is  an  imbecility  or  sterility  of 
mind,  and  not  a perversion  of  tin;  un- 
derstanding. Chit.  Med.  Jur.  315,327, 
note  (5) ; i Russ,  on  Cr.  6 ; Bac.  Ab. 
h.  t.  (A) ; Bro.  Ab.  h.  t. ; Co.  Litt.  246, 
247  ; 3 Mod.  44 ; 1 Vern.  16  ; 4 Rep. 
126  ; 1 Bl.  Com.  302.  When  a man 
cannot  count  or  number  twenty,  nor 
tell  his  lather’s  or  mother’s  name,  nor 
how  old  he  is,  having  been  frequently 
told  of  it,  it  is  a fair  presumption  that 
he  is  devoid  of  understanding.  F.  N. 
B.  233.  Vide  1 Dow,  P.  C.  new  se- 
ries, 392 ; S.  C.  3 Bligh,  R.  new  scr. 
1.  Persons  born  deaf,  dumb  and  blind, 
arc  presumed  to  be  idiots,  for  the  senses 
being  the  only  inlets  of  knowledge,  and 
these,  the  most  important  of  them,  being 
closed,  all  ideas  und  associations  be- 
longing to  them  are  totally  excluded 
from  their  minds.  Co.  Litt.  42  ; Shelf, 
on  Lun.  3.  But  this  is  a mere  pre- 
sumption, which,  like  most  others,  may 
be  rebutted ; and  doubtless  a person 
born  deaf,  dumb  and  blind,  who  could 
be  taught  to  read  and  write,  would  not 
be  considered  an  idiot.  A remarkable 
instance  of  such  an  one  may  be  found 
in  the  person  of  Laura  Bridgman,  who 
has  been  taught  how  to  converse,  and 
even  to  write.  This  young  woman  is 
now,  in  the  year  1848,  at  school  at 
South  Boston.  Vide  Locke  on  Human 
understanding,  B.  2,  c.  11,  §§  12,  13 ; 
Aylifle’s  Panel.  234  ; 4 Com.  Dig.  610; 
8 Corn.  Dig.  644. 

3. — Idiots  are  incapable  of  commit- 
ting crimes,  or  entering  into  contracts  : 
they  cannot  of  course  make  a will : but 
they  may  acquire  property  by  descent. 
Vide,  generally,  1 Dow’s  Pari.  Cas. 
new  series,  392;  3 Bligh’s  R.  1;  19 
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Ves.  260,  552,  555 ; Stock  on  the  law 
of  Non  Compotes  Montis. 

IDIOT  A INQU1RENDO,  WRIT 
DIC.  This  is  the  name  of  an  old  writ 
which  directs  the  sheriff  to  inquire 
whether  a man  be  an  idiot  or  not.  The 
inquisition  is  to  lx?  made  by  a jury  of 
twelve  men.  Fitz.  N.  B.  252. 

IDLENESS,  is  the  refusal  or  neg- 
lect to  perform  some  honest  labour,  in 
order  to  gain  a livelihood. 

2. — The  vagrant  act  of  17  G.  2,  c. 
5,  which,  with  some  modification,  has 
been  adopted  in  perhaps  most  of  the 
states,  describes  idle  persons  to  be 
those  who,  not  having  wherewith  to 
maintain  themselves,  live  idle  witliout 
employment,  and  refuse  to  work  for 
the  usual  and  common  wages.  These 
arc  punishable  according  to  the  differ- 
ent police  regulations  with  fine  and  im- 
prisonment. In  Pennsylvania  vagrancy 
is  punished,  on  a conviction  before  a ma- 
gistrate, with  imprisonment  for  one 
month. 

IGNIS  JUDICIUM,  English  laic. 
The  name  of  the  old  judicial  trial  by 
fire. 

IGNOMINY,  is  the  judgment  of 
others  touching  our  imperfections,  and 
consequently  true  ignominy  can  bo 
produced  only  by  our  vices.  Ignominy 
is  the  opposite  of  esteem.  Wolff,  § 
145.  See  Infamy. 

IGNORAMUS,  practice . We  arc 
ignorant.  This  word  which  in  law- 
means  we  arc  uninformed,  is  written 
on  a bill  presented  to  them,  by  a grand 
jury,  when  they  find  there  is  not  suffi- 
cient evidence  to  authorise  the  finding 
a true  bill.  Sometimes  instead  of  using 
this  word  the  grand  jury  endorse  on 
the  bill  Not  found.  4 Bl.  Com.  505. 
Vide  Grand  Jury. 

IGNORANCE  is  the  want  of 
knowledge. 

2. — Considered  in  itself  ignorance  is 
distinguished  from  error.  Ignorance 
is  but  a privation  of  ideas  or  know- 
ledge ; but  error  is  the  non  conformity 
or  opposition  of  onr  ideas  to  the  nature 
or  state  of  things.  Considered  as  a 
motive  of  our  actions,  ignorance  differs  i 
but  little  from  error,  they  are  generally  | 


found  amalgamated,  and  what  is  said 
of  one  is  said  of  both. 

3.  — Ignorance  and  error,  are  of 
several  kinds;  1,  when  considered  as 
to  their  object,  they  are  of  law,  and  of 
fact ; 2,  when  examined  as  to  their 
origin,  they  are  voluntary  or  involun- 
tary; 3,  when  viewed  with  regard  to 
their  influence  on  the  affairs  of  men, 
they  are  essential,  or  non-essential. 

4.  — $ 1.  Ignorance  of  law- and  fact. 
1.  Ignorance  of  law  consists  in  the 
want  of  knowledge  of  those  laws  which 
it  is  our  duty  to  understand,  and  which 
every  man  is  presumed  to  know.  The 
law  forbids  any  one  to  marry  a woman 
w hose  husband  is  living.  If  any  man, 
then,  imagined  he  could  marry  such  a 
woman,  he  would  be  ignorant  of  the 
law ; and,  if  he  married  her,  he  would 
commit  au  error  as  to  a matter  of  law. 
How  far  a party  is  bound  to  fulfil  a 
promise  to  pay,  upon  a supposed  lia- 
bility, and  in  ignoruncc  of  the  law,  sec 
12  East,  R.  38 ; 2 Jac.  & Walk.  263 ; 
5 Taunt.  R.  143;  3 B.  & Cresw.  R. 
260;  1 John.  Ch.  R.  512,  516;  6 
John.  Ch.  R.  166  ; 0 Cowen’s  R.  674  ; 
4 Mass.  R.  342 ; 7 Mass.  R.  452 ; 7 
Mass.  R.  488;  f)  Pick.  R.  112;  1 
Binn.  R.  27.  And  whether  he  can  be 
relieved  from  a contract  entered  into  in 
ignorance  or  mistake  of  the  law;  1 
Atk.  591  ; 1 Ves.  & Bea.  23,  30 ; 1 
Chan.  Cas.  84 ; 2 Vcrn.  243 ; 1 John. 
Ch.  R.  512;  2 John.  Ch.  R.  51  ; 1 
Pet.  S.  C.  R.  1 ; 6 John.  Ch.  R.  169, 
170;  6 Wheat.  It.  174;  2 Mason,  It. 
244,  342. 

5.  — 2.  Ignorance  of  facty  is  the  ab- 

sence of  knowledge  as  to  the  fact  in 
question.  It  is  a delect  of  the  will, 
when  a man  intending  to  do  what  is 
lawi'ul  does  that  which  is  unlawful.  It 
would  lie  ignorance  of  fact,  if  a man 
believed  he  could  marry  a certain  wo- 
man, whom  he  believed  to  be  unmar- 
ried and  free,  when  in  fact  she  was  a 
married  woman.  Ignorance  of  the 
laws  of  a foreign  government,  or  of 
another  state,  is  ignorance  of  a fact.  9 
lick.  112.  \ ide  lor  the  diilercnce 

between  ignorance  of  law  and  igno- 
rance of  iact,  9 Pick.  R.  112.  Clef 
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ties  Lois  Rom.  mot  Fait;  Dig.  22, 
6,  7. 

6.  — $ 2.  Ignorance  is  either  volun- 
tary or  involuntary.  1.  It  is  volun- 
tary when  a party  might,  by  taking 
sufficient  pains,  have  acquired  the  ne- 
cessary knowledge.  For  example, 
every  man  might  acquire  a knowledge 
of  the  laws  which  have  been  promul- 
gated, a neglect  to  become  acquainted 
with  them  is  therefore  voluntary  igno- 
rance. Doct.  6o  St.  1 , 46 ; Plow  d. 
843. 

7.  — 2.  Involuntary  ignorance  is  that 
which  is  invincible,  and  which  cannot 
by  any  exertion  be  overcome;  as,  the 
ignorance  of  a law  which  has  not  yet 
been  promulgated. 

8.  — § 3.  Ignorance  is  cither  essen- 
tial or  non-essential.  1.  Rv  essential 
ignorance  is  understood  that  which  lias 
for  its  object  some  essential  circum- 
stance so  intimately  connected  with  the 
matter  in  question,  and  which  so  in- 
fluences the  parties  that  it  induces 
them  to  act  in  the  business.  For  ex- 
ample, if  A should  sell  his  horse  to  B, 
and  at  the  time  of  the  sale  the  horse 
was  dead  unknown  to  the  parties,  the 
fact  of  the  death  would  render  the  sale 
void.  Both.  Vente,  n.  3 and  4 ; 2 
Kent,  Com.  367. 

9.  — 2.  Non-esserduU  or  accidental 
ignorance  is  that  which  has  not  of  itself 
any  necessary  connexion  with  the  busi- 
ness in  question,  and  which  is  not  the 
true  consideration  for  entering  into  the 
contract;  as,  if  a man  should  marry  a 
woman  whom  he  believed  to  bo  rich, 
and  she  proved  to  be  poor,  this  fact 
would  not  be  essential,  and  the  mar- 
riage would  therefore  be  good.  Vide, 
generally,  Ed.  Inj.  7 ; 1 Johns.  Ch.  R. 
512;  2 Johns.  Ch.  R.  41;  S.  C.  14 
Johns.  R.  501 ; Dougl.  467  ; 2 East,  R. 
469  ; 1 Campb.  134  ; 5 Taunt.  379  ; 3 
M.  & S.  378 ; 12  East,  R.  38 ; 1 Vern. 
243;  3 P.  Wins.  127,  n.  ; 1 Bro.  C. 
C.  92  ; 10  Ves.  406  ; 2 Madd.  R.  163  ; 
1 V.  & B.  30;  2 Atk.  112,  591  ; 3 P. 
Wins.  315 ; Mos.  364  ; Doct.  & Stud. 
Dial.  I,  C.  26,  p.  02;  Id.  Dial.  2,  ch. 
46,  p.  303;  2 East,  R.  469;  12  East, 
R.  38;  1 Fonbl.  Eq.  B.  1,  ch.  2,  § 7, 


note(u);  8 Wheat.  R.  174;  S.  C.  1 
Pet.  S.  C.  R.  1 ; 1 Chan.  Cas.  84  ; 1 
Story,  Eq.  Jur.  § 137,  note  1;  Dig. 
22,  6;  Code,  1,  16;  Clef  des  Lois 
Rom.  h.  t. ; Merl.  Report,  h.  t. ; 3 Sav. 
Dr.  Rom.  Appcndicc  viii.,  pp.  337  to 
444. 

ILL  FAME.  This  is  a technical 
expression  which  means  not  only  bad 
character  as  generally  understood,  but 
every  person,  whatever  may  be  his 
conduct  and  character  in  life,  who 
visits  bawdy  houses,  gaming  houses, 
and  other  places  which  arc  of  ill  fame, 
is  a |>orsoii  of  ill  fame.  1 Rogers's 
Recorder,  67 ; Ayl.  Par.  276;  2 Hill, 
558;  17  Pick.  80. 

ILLEGAL,  contrary  to  law;  un- 
lawful. 

2.  — It  is  a general  rule,  that  the  luw 
will  never  give  its  aid  to  a party  who 
has  entered  into  an  illegal  contract, 
whether  the  same  be  in  direct  viola- 
tion of  a statute,  against  public  |>olicy, 
or  opposed  to  public  manners.  N<>r  to 
a contract  winch  is  fraudulent,  which 
affects  the  defendunt  or  a third  person. 

3.  — A contract  in  violation  olWi  sta- 
tute is  absolutely  void,  and,  however 
disguised,  it  will  be  set  aside,  for  no 
form  of  expression  can  remove  the  sub- 
stantial delect  inherent  in  the  nature  of 
the  transaction ; the  courts  will  inves- 
tigate the  real  object  of  the  contract- 
ing parties,  and  if  that  be  repugnant 
to  the  law,  it  will  vitiate  the  transac- 
tion. 

4.  — Contracts  against  the  pullic 
policy  of  the  law',  are  equally  void  as 
if  they  were  in  violation  of  a public 
statute ; a contract  not  to  marry  any 
one , is  therefore  illegal  and  void.  See 
Void. 

5.  — A contract  against  the  purity  of 
manners  is  also  illegal ; as,  for  exam- 
ple, an  agreement  to  cohabit  unlawr- 
fully  with  another,  is  therefore  void  ; 
but  a bond  given  for  past  cohabitation, 
being  considered  as  a remuneration  for 
past  injury,  is  binding. 

6.  — And  all  contracts  which  have 
for  their  object,  or  which  may  in  their 
consequences,  be  injurious  to  third  per- 
sons, altogether  unconnected  with 
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them,  arc  in  general  illegal  and  void. 
Of  the  first,  an  example  may  be  found 
in  the  ease  where  a sheriff’s  officer 
received  a sum  of  money  from  n de- 
fendant for  admitting  to  bail,  and 
agreed  to  pay  the  bail  part  of  the  mo- 
ney which  was  so  exacted.  2 Burr. 
924.  The  case  of  a wager  between 
two  jiorsons,  ns  to  the  character  of  a 
third,  is  an  example  of  the  second  class. 
Cowp.  729;  4 Camp.  152;  l Kawle, 
42;  1 It.  & A.  683.  Vide  Illicit; 
Unlawful. 

ILLEGITIMATE,  that  which  is 
contrary  to  law;  it  is  usually  applied 
to  children  born  out  of  lawful  wed- 
lock. A bastard  is  sometimes  called 
an  illegitimate  child. 

1LLKV1ABLE.  A debt  or  duty 
that  cannot  or  ought  not  to  be  levied  ; 
ns  fiihil  set  upon  a debt  is  a mark  for 
iUcviable. 

ILLICIT.  What  is  unlawful;  what 
is  forbidden  by  the  law.  Vide  Unlaw- 
ful. 

2. — This  word  is  frequently  used  in 
policies  of  insurance,  where  the  assur- 
ed warrants  against  illicit  trade.  By 
illicit  trade  is  understood  that  44  which 
is  made  unlawful  by  the  laws  of  the 
country  to  which  the  object  is  bound.” 
The  assured  having  entered  into  this 
warranty,  is  required  to  do  no  act  which 
will  expose  the  vessel  to  lie  legally  con- 
demned. 2 L.  R.  337,  338.  Vide  In- 
surance ; ' Trade ; Warranty. 
1LLICITE.  Unlawfully. 

2. — This  word  has  a technical  mean- 
ing and  is  requisite  in  an  indictment 
where  the  act  charged  is  unlawful ; ns, 
in  the  case  of  a riot.  2 Hawk.  P.  C. 
25,  § 96. 

ILLINOIS.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  This  state  was  admitted  into 
the  Union  by  virtue  of  a “ Resolution 
declaring  the  admission  of  the  state  of 
Illinois  into  the  Union,”  passed  De- 
cember 3,  1818,  in  the  following 
words:  Jlcsolved,  <Szc.  That,  whereas, 
in  pursuance  of  an  act  of  Congress, 
passed  on  the  eighteenth  day  of  April, 
one  thousand  eight  hundred  and  eigh- 
teen, entitled  44  An  act  to  enable  the 


| people  of  the  Illinois  territory  to  form  a 
constitution  and  state  government,  and 
for  the  admission  of  such  state  into  the 
Union,  on  an  equal  footing  with  the 
original  states,”  the  people  of  said  ter- 
ritory did,  on  the  twenty-sixth  day  of 
August,  in  the  present  year,  by  a con- 
vention called  for  that  purpose,  form 
for  themselves  a constitution  and  state 
government,  which  constitution  and 
state  government,  so  formed,  is  repub- 
lican, and  in  conformity  to  the  princi- 
ples of  the  articles  of  compact  between 
the  original  states  and  the  people  and 
states  iu  the  territory  northwest  of  the 
river  Ohio,  passed  on  the  thirteenth 
day  of  July,  one  thousand  seven  hun- 
dred and  eighty-seven  : HcxAwl  &c. 
That  the  state  of  Illinois  shall  bo  one, 
and  is  hereby  declared  to  be  one,  of  the 
United  States  of  America,  and  admitted 
into  the  Union  on  an  equal  footing  with 
the  original  states,  in  all  rcs|>ccls  what- 
ever. 

2.  — A constitution  for  this  state  was 
adopted  in  convention  held  at  Kaskas- 
kia,  on  the  26th  day  of  August,  1818, 
which  continued  in  force  until  the  first 
day  of  April,  1848.  A convention  to 
revise  the  constitution  assembled  at 
Springfield,  June 7, 1847,  in  pursuance 
of  an  act  of  the  general  assembly  of 
the  state  of  Illinois,  entitled  44  An  act 
to  provide  for  the  call  of  a convention.” 
On  the  first  day  of  August,  1848,  this 
convention  adopted  a constitution  of  the 
state  of  Illinois,  and  by  the  13th  sec- 
tion of  the  schedule  thereof  it  provided 
that  this  constitution  shnll  tic  the 
supreme  law  of  the  land  from  and 
after  the  first  day  of  April,  a.  d. 
1848. 

3.  — It  will  be  proper  to  consider,  1, 
the  rights  of  citizens  to  vote  at  elec- 
tions ; 2,  the  distribution  of  the  powers 
of  government. 

4.  — 1.  The  sixth  article  directs  that, 

§ 1.  In  all  elections,  every  white 

male  citizen  above  the  age  of  twenty- 
one  years,  having  resided  in  the  state 
one  year  next  preceding  any  election, 
shall  be  entitled  to  vote  at  such  elec- 
tion ; and  every  white  male  inhabitant 
of  the  age  aforesaid,  who  may  be  a re- 
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sidenl  of  the  state  at  the  time  of  the 
adoption  of  this  constitution,  shall  have 
the  right  of  voting  as  aforesaid;  but  no 
such  citizen  or  inhabitant  shall  be  en- 
titled to  vote,  except  in  the  district  or 
county  in  which  he  shall  actually  re- 
side at  the  time  of  such  election. 

$ 2.  All  votes  shall  be  given  by  bal- 
lot. 

§ 5.  No  elector  loses  his  residence 
in  the  state  by  reason  of  his  absence 
on  business  of  the  United  States,  or  this 
state. 

§ 6.  No  soldier,  seaman  or  mariner 
of  the  United  States,  is  deemed  a resi- 
dent of  t lie  state,  in  consequence  of  be- 
ing stationed  within  the  state. 

6.  — The  second  article  distributes 
the  powers  of  the  government  as  fol- 
lows : 

§ 1 . The  powers  of  the  government 
of  the  state  of  Illinois  shall  be  divided 
into  three  distinct  departments,  and 
each  of  them  Ik?  confided  to  a separate 
body  of  magistracy,  to  wit:  Those 
which  are  legislative,  to  one;  those 
which  are  executive,  to  another  ; and 
those  which  are  judicial,  to  another. 

§ 2.  No  person,  or  collection  of  per- 
sons, being  one  of  these  departments, 
shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except 
as  hereinafter  expressly  directed  or 
permitted;  and  all  acts  in  contravention 
of  this  section  shall  Ik?  void. 

These  will  Ik?  separately  considered. 

0. — The  legislative  department  will 
be  considered  by  taking  a view,  1,  of 
those  parts  of  the  constitution  which 
relate  to  the  general  assembly ; 2,  of 
the  senate ; 3,  of  the  house  of  repre- 
sentatives. 

7.  — 1st.  Of  the  general  assembly. 
The  third  article  of  the  constitution  pro- 
vides as  follows : 

§ 1 . The  legislative  authority  of  this 
state  shall  be  vested  in  a general  as- 
sembly ; which  shall  consist  of  a sen- 
ate and  house  of  representatives,  both 
to  be  elected  by  the  |x?ople. 

§ 2.  The  first  election  for  senators 
and  representatives  shall  be  held  on  the 
Tuesday  after  the  first  Monday  in  No- 
vember, one  thousand  eight  hundred 


and  forty-eight ; and  thereafter,  elec" 
tions  for  members  of  the  general  as* 
sembly  shall  Ik?  held  once  in  two  years1 
on  the  Tuesday  next  after  the  first 
Monday  in  NovemlK?r,  in  each  and 
every  county,  at  sueh  places  therein 
as  may  Ik?  provided  by  law. 

§ 7.  No  person  elected  to  the  general 
assembly  shall  receive  any  civil  ap- 
pointment within  this  stale,  or  to  the 
senate  of  the  United  States,  from  the 
governor,  the  governor  and  senate,  or 
from  the?  general  assembly,  during  the 
term  for  which  he  shall  have  lx?en 
elected ; and  all  such  appointments, 
and  all  votes  given  for  any  such  mem- 
I Ikt  for  any  such  office  or  appointment, 
i shall  be  void  ; nor  shall  any  member 
of  the  general  assembly  he  interested, 
either  directly  or  indirectly,  in  any 
contract  with  the  state,  or  any  county 
thereof,  authorised  by  any  law  passed 
during  the  time  for  which  he  shall  have 
been  elected,  or  during  one  year  after 
the  expiration  thereof. 

§ 12.  The  senate  and  house  of  re- 
presentatives, when  assembled,  shall 
each  choose  a speaker  and  other  ofli- 
eers,  (the  speaker  of  the  senate  except- 
ed.) Each  house  shall  judge  of  the 
qualifications  and  election  of  its  mcm- 
l>crs,  and  sit  upon  its  own  adjourn- 
ments. Two-thirds  of  each  house 
shall  constitute  a quorum  ; hut  a smaller 
number  may  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent 
members. 

§ 13.  Each  house  shall  keep  a jaur- 
nal  of  its  proceedings,  and  publish 
them.  The  yeas  and  nays  of  the  mom- 
hers  on  any  question  shall,  at  the  desire 
of  any  two  of  them,  he  entered  on  the 
journals. 

§ 14.  Any  two  members  of  cither 
house  shall  have  liberty  to  dissent  and 
protest  against  any  act  or  resolution, 
which  they  may  think  injurious  to  the 
public,  or  to  any  individual,  and  have 
the  reasons  of  their  dissent  entered  on 
the  journals. 

§ 15.  Each  house  may  determine 
the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behaviour,  and, 
with  the  concurrence  of  two-thirds  of 
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all  the  membere  elected,  expel  a mem- 
ber,  but  not  a second  time  lor  the  same 
cause  ; and  the  reason  for  such  expul- 
sion slial I Ik-  entered  upon  the  journal, 
with  the  names  of  the  members  voting 
on  the  question. 

§ 16.  When  vacancies  shall  happen 
in  either  house,  the  governor,  or  the 
person  exercising  the  [lowers  of  govern- 
or, shall  issue  writs  of  election  to  fill 
such  vacancies. 

§ 17.  Senators  and  representatives 
shall,  in  all  cases,  except  treason,  lelo- 
ny,  or  breach  of  the  peace,  be  privileg- 
ed from  arrest  during  the  session  of  the 
general  assembly,  and  in  going  to  and 
returning  from  the  same ; and  lor  any 
speech  or  debate  in  either  house,  they 
shall  not  be  questioned  in  any  other 
place. 

§ 18.  Each  house  may  punish,  by 
imprisonment  during  its  session,  any 
person,  not  a member,  who  shall  lie 
guilty  of  disrespect  to  the  house,  by 
any  disorderly  or  contemptuous  beha- 
viour in  their  presence:  Provided, 
such  imprisonment  shall  not,  at  any 
one  time,  exceed  twenty-four  hours. 

§ 1 it.  The  doors  of  each  house,  and 
of  committees  of  the  whole,  shall  be 
kept  open,  except  in  such  cases  as  in 
the  opinion  of  the  house  require  secre- 
cy. Neither  house  shall,  without  the 
consent  of  the  other,  adjourn  for  more 
than  two  days,  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall 
be  sitting. 

8.  — ad.  Of  the  senate.  The  senate 
will  be  considered  by  taking  a view  of, 

1 , the  qualification  of  senators ; 2,  their 
election ; 3,  by  whom  elected  ; 4,  when 
elected;  5,  number  of  senators ; 6,  the  j 
duration  of  their  office. 

9. — First,  Art.  3,  s.  4,  of  the  con-  I 
stitution,  directs  that  “ No  person  shall 
be  a senator  who  shall  not  have  attain- 
ed the  age  of  thirty  years ; who  shall 
not  be  a citizen  of  the  United  States, 
five  years  an  inhabitant  of  this  state, 
and  one  year  in  the  county  or  district 
in  which  he  shall  be  chosen,  immedi- 
ately preceding  his  election,  if  such 
county  or  district  shall  have  been  so 
long  erected ; but  if  not,  then  within 


the  limits  of  the  county  or  counties, 
district  or  districts,  out  of  which  the 
same  shall  have  been  taken,  unless  he 
shall  have  been  absent  on  the  public 
business  of  the  United  States,  or  of  this 
state,  and  shall  not,  moreover,  have 
paid  a state  or  county  tax.” 

1 0.  — Secondly,  The  senators  at  their 
first  session  herein  provided  for  shall 
be  divided  by  lot,  ns  near  ns  can  be, 
into  two  classes.  The  seats  of  the  first 
class  shall  be  vacated  at  the  expiration 
of  the  second  year,  and  those  of  the 
second  class  at  the  expiration  of  the 
fourth  year;  so  that  one-half  thereof, 
as  near  as  possible,  may  be  biennially 
chosen  forever  thereafter.  Art.  3, 
s.  5. 

11.  — Thirdly,  The  senators  are 
elected  by  the  people. 

12.  — Fourthly,  The  first  election 
shall  be  held  on  the  Tuesday  after  the 
first  Monday  in  November,  1848  ; and 
thereafter  the  elections  shall  be  on  the 
Tuesday  after  the  first  Monday  in  No- 
vember, once  in  two  years.  Art.  3, 
s.  2. 

13.  — Fifthly,  The  senate  shall  con- 
sist of  twenty-five  memliers,  and  the 
house  of  representatives  shall  consist  of 
seventy-five  members,  until  the  popu- 
lation of  the  state  shall  amount  to  one 
million  of  souls,  when  five  members 
may  be  added  to  the  house,  and  five 
additional  members  lor  every  five  hun- 
dred thousand  inhabitants  thereafter, 
until  the  whole  number  of  representa- 
tives shall  amount  to  one  hundred  ; af- 
ter which,  the  number  shall  neither  be 
increased  nor  diminished  ; to  be  appor- 
tioned among  the  several  counties  ac- 
cording to  the  number  of  white  inhabit- 
ants. In  all  future  apportionments, 
where  more  than  one  county  shall  be 
thrown  into  a representative  district, 
all  the  representatives  to  which  said 
counties  may  be  entitled  shall  be  elect- 
ed by  the  entire  district.  Art.  3,  s.  6. 

Id. — Sixthly,  The  senators  at  their 
first  session  herein  provided  for  shall 
lie  divided  by  lot,  as  near  as  can  be, 
into  two  classes.  The  seats  of  the  first 
class  shall  be  vacated  at  the  expiration 
of  the  second  year,  and  those  of  the 
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second  class  at  the  expiration  of  the 
fourth  year,  so  that  one-half  thereof,  as 
near  us  possible,  may  lx;  biennially 
chosen  forever  thereafter.  Art.  3, 
s.  5. 

15.  — 3.  The  house  of  representatives. 
This  will  be  considered  in  the  same  or- 
der which  has  been  observed  in  relation 
to  the  senate. 

16.  — First,  No  person  shall  bo  a re- 
presentative who  shall  not  have  attain- 
ed the  age  of  twenty-five  years ; who 
shall  not  be  a citizen  of  the  United  j 
States,  and  three  years  an  inhabitant 
of  this  state;  who  shall  not  have  resid- 
ed within  the  limits  of  the  county  or 
district  in  which  he  shall  bo  chosen 
twelve  months  next  preceding  his  elec- 
tion, if  such  county  or  district  shall 
have  boon  so  long  erected  ; but  if  not, 
then  within  the  limits  of  the  county  or 
counties,  district  or  districts,  out  of  i 
which  the  same  shall  have  been  taken, 
unless  he  shall  have  been  absent  on  the 
public  business  of  the  United  States,  or 
of  this  state;  and  who,  moreover,  shall 
not  have  paid  u state  or  county  tax. 
Art.  3,  s.  3. 

17.  — Secondly,  They  are  elected 
biennially. 

18.  — Thirdly,  Representatives  arc 
elected  by  the  people. 

19.  — Fourthly,  Representatives  arc 
elected  at  the  same  time  that  senators 
arc  elected. 

20.  — Fifthly,  The  house  of  repre- 
sentatives shall  consist  of  seventy-five 
members.  See  ante,  No.  16. 

21.  — Sixthly,  Their  office  continues 
for  two  years. 

22.  — 2.  The  executive  department. 
The  executive  power  is  vested  in  a go- 
vernor. Art.  4,  s.  1.  It  will  be  pro- 
per to  consider,  1,  his  qualifications; 
2,  his  election ; 3,  the  duration  of 
his  office;  4,  his  authority  and  du- 
ty* 

23.  — First,  No  person  except  a citi- 
zen of  the  United  States  shall  be  eligi- 
ble to  the  office  of  governor  ; nor  shall 
any  person  be  eligible  to  that  office 
who  shall  not  have  attained  the  age  of 
thirty-five  years,  and  been  ten  years  a 
resident  of  this  state,  and  fourteen 
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I years  a citizen  of  the  United  States. 
1 Art.  4,  s.  4. 

24.  — Secondly,  Mis  election  is  to  be 
on  the  Tuesday  next  after  the  first 
Monday  in  November.  The  first  elec- 
tion in  1848,  and  every  fourth  year  af- 
terwards. 

25.  — Thirdly,  Me  remains  in  office 
for  four  years.  The  first  governor  is 
to  be  installed  on  the  first  Monday  of 
January,  1849,  and  the  others  every 
fourth  year  thereafter. 

26.  — Fourthly,  Mis  authority  and 
duty.  He  may  give  information  and 
recommend  measures  to  the  legislature 
— grant  reprieves,  commutations  and 
pardons,  except  in  cases  of  treason  and 
impeachment,  but  in  these  cases  ho 
may  suspend  execution  of  the  sentence 
until  the  meeting  of  the  legislature — 
require  information  from  the  officers  of 
the  executive  department,  and  take 
care  that  the  laws  be  faithfully  execut- 
ed— on  extraordinary  occasions,  con- 
vene the  general  assembly  by  procla- 
mation— lx;  commander-in-chief  of  the 
army  and  navy  of  the  state,  except 
when  they  shall  lx;  called  into  the  ser- 
vice of  the  United  States — nominate, 
and,  by  and  with  the  consent  and  ad- 
vice of  the  senate,  appoint  all  officers 
whose  offices  are  established  by  the 
constitution,  or  which  may  be  created 
by  law,  and  whose  appointments  are 
not  otherwise  provided  for — in  case  of 
disagreement  between  the  two  houses 
with  resect  to  the  time  of  adjournment, 
adjourn  the  general  assembly  to  such 
time  as  lie  thinks  proper,  provided  it 
be  not  to  a period  beyond  a constitu- 
tional meeting  of  the  same.  Art.  4. 
lie  has  also  the  veto  power. 

27.  — A lieutenant  governor  shall  be 
chosen  at  every  election  of  governor, 
in  the  same  manner,  continue  in  office 
for  the  same  time,  and  possess  the 
same  qualifications.  In  voting  for  go- 
vernor and  lieutenant  governor,  the 
electors  shall  distinguish  whom  they 
vote  for  as  governor,  and  whom  as 
lieutenant  governor.  Art.  4,  s.  14. 
The  following  are  his  principal  powers 
and  duties  : 

§ 15.  The  lieutenant  governor  shall, 
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by  virtue  of  his  office,  be  speaker  of 
the*  se  nate,  have  a right,  when  in  com- 
mittee of  the  whole,  to  debate  and  vote 
on  all  subjects,  and,  whenever  the 
senate  art;  equally  divided,  to  give  the 
casting  vote. 

§ 16.  Whenever  the  government 
shall  be  administered  by  the  lieutenant 
governor,  or  lie  shall  be  unable  to 
attend  as  speaker  of  the  senate,  the 
senators  shall  elect  one  of  their  own 
number  as  speaker  for  that  occasion; 
and  if,  during  the  vacancy  of  the  office 
of  governor,  the  lieutenant  governor 
shall  be  impeached,  removed  from 
his  office,  refuse  to  qualify,  or  resign, 
or  die,  or  Ik*  absent  from  the  state,  the 
speaker  of  the  senate  shall,  in  like 
manner,  administer  the  government. 

§ 17.  The  lieutenant  governor,  while 
he  acts  as  speaker  of  the  senate,  shall 
receive  for  his  services  the  same  com- 
pensation which  shall,  for  the  some 
period,  Ik;  allowed  to  the  spenker  of 
the  house  of  representatives  and  no 
more. 

§ 18.  If  the  lieutenant  governor  shall 
be  called  upon  to  administer  the  go- 
vernment,  and  shall,  while  in  such 
administration,  resign,  die,  or  be  ab- 
sent from  the  state,  during  the  recess 
of  the  general  assembly,  it  shall  be  the 
duty  of  the  secretary  of  state,  for  the 
time  being,  to  convene  the  senate  for 
the  purpose  of  choosing  a speaker. 

§ 19.  In  case  of  the  impeachment 
of  the  governor,  his  absence  from  the 
state,  or  inability  to  discharge  the 
duties  of  his  office,  the  powers,  duties, 
and  emoluments  of  the  office  shall  de- 
volve upon  the  lieutenant  governor; 
and  in  case  of  his  death,  resignation, 
or  removal,  then  upon  the  speaker  of 
the  senate  for  the  time  being,  until  the 
governor,  absent  or  inijicached,  shall 
return  or  lie  acquitted ; or  until  the 
disqualification  or  inability  shall  cease; 
or  until  a new  governor  shall  be 
elected  and  qualified. 

§ 20.  In  case  of  a vacancy  in  the 
office  of  governor,  for  any  other  cause 
than  those  herein  enumerated,  or  in 
case  of  the  death  of  the  governor  elect 
before  he  is  qualified,  the  powers, 


duties,  and  emoluments  of  the  office 
devolve  upon  the  lieutenant  governor, 
or  sjK-aker  of  the  senate,  as  above 
provided,  until  a new  governor  be 
i elected  and  qualified. 

28.  — 3.  The  judiciary  department. 
The  judicial  power  is  vested  iii  one 

’ supreme  court,  in  circuit  courts,  in 
county  courts,  and  in  justices  of  the 
' peace,  but  inferior  local  courts,  of  civil 
and  criminal  jurisdiction,  may  be 
f stabl ished  by  the  general  assembly 
in  the  cities  of  the  state,  but  such 
courts  shall  have  a uniform  organiza- 
tion and  jurisdiction  in  such  cities. 
Art.  5,  s.  1.  These  will  be  separately 
considered. 

29.  — 1st.  Of  the  supreme  court , its 
organization  and  jurisdiction.  1.  Of 
its  organization.  1st.  The  judges 
must  he  citizens  of  the  United  States; 
have  resided  in  the  state  five  years 
previous  to  their  resjiectivc  elections ; 
and  two  years  next  preceding  their 

I election  in  the  division,  circuit,  or 
county  in  which  they  shall  respectively 
he  elected ; and  not  be  less  than  thirfy- 
tive  years  of  age  at  the  time  of  their 
election.  2d.  The  judges  arc  elccu  d 
each  one  in  a particular  district,  by  the 
|K*oplc.  But  the  legislature  may  change 
the  mode  of  election.  3d.  The  su- 
preme court  consists  of  the  judges,  two 
of  whom  form  a quorum;  and  a concur- 
rence of  two  of  said  judges  is  necessary 
to  a decision.  4th.  They  hold  their 
office  for  nine  years.  Alter  the  first 
election,  the  judges  are  to  draw  by  lot, 
and  one  is  to  go  out  of  office  in  thre  e, 
one  in  six,  and  the  other  in  nine  years. 
And  one  judge  is  to  be  elected  every 
third  year.  2.  Of  the  jurisdiction  of 
the  supreme  court.  This  court  h s 
original  jurisdiction  in  cases  relative  fo 
the  revenue,  in  eases  of  mandamus , 
habeas  eorjius , and  in  such  cases  of 
impeachment  ns  may  be  by  law  di- 
rected to  be  tried  before  it,  and  it  has 
appellate  jurisdiction  in  all  other 
cases. 

30.  — 2d.  Of  the  circuit  courts , their 
organization  and  jurisdiction.  1st.  Of 
their  organization.  The  state  is  di- 
vided into  nine  judicial  districts,  in 
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each  of  which  a circuit  judge  having 
the  same  qualifications  os  the  supreme 
judges,  except  that  he  may  be  appoin- 
ted at  the  age  of  thirty  years,  is  elected 
by  the  qualified  electors,  who  holds  his 
otlice  for  six  years  and  until  his  suc- 
cessor shall  be  commissioned  and  qua- 
lified ; but  the  legislature  may  increase 
the  number  of  circuits.  2d.  Of  their 
juris'/ iction.  The  circuit  courts  have 
jurisdiction  in  all  cases  at  law  and 
equity,  and  in  all  cases  of  appeals  from 
all  inferior  courts. 

31.  — 3d.  Of  the  count;/  courts. 
There  is  in  each  county  a court  to  lie 
called  a county  court.  It  is  composed 
of  one  judge,  elected  by  the  people, 
who  holds  his  office  for  lour  years.  Its 
jurisdiction  extends  to  all  probate  and 
such  other  jurisdiction  ns  the  gcnorul 
assembly  may  confer  in  civil  cases, 
and  in  such  criminal  cast's  as  may 
be  prescribed  by  law,  when  the  punish- 
ment is  by  fine  only,  not  exceeding 
one  hundred  dollars.  The  county 
judge,  with  such  justices  of  the  peace  in 
each  county  as  may  be  designated  by 
law,  shall  hold  terms  for  the  transac- 
tion of  county  business,  and  shall  per- 
form such  other  duties  as  the  general 
assembly  shall  prescribe,  Pravi/ted,  the 
general  assembly  may  require  that  two 
justices,  to  be  chosen  by  the  qualified 
electors  of  each  county,  shall  sit  with 
the  county  judge  in  all  cases ; and 
there  shall  bo  elected,  quadrennially,  in 
each  county,  a clerk  of  the  county 
court,  who  shall  be  ex  officio  recorder, 
whose  compensation  shall  bo  fees ; 
Provi/lcri,  the  general  assembly  may, 
by  law,  make  the  clerk  of  the  circuit 
court  ex  officio  recorder,  in  lieu  of  the 
county  clerk. 

32.  — 4th.  Of  justices  of  the  peace. 
There  shall  be  elected  in  each  county 
in  this  state,  in  such  districts  as  the 
general  assembly  may  direct,  by  the 
qualified  electors  thereof,  a competent 
number  of  justices  of  the  pence,  who 
shall  hold  their  offices  for  the  term  of 
four  years,  and  until  their  successors 
6hull  have  been  elected  and  qualified, 
and  who  shall  perform  such  duties,  re- 
ceive such  compensation,  and  exercise 


such  jurisdiction  as  may  bo  prescribed 
by  law. 

ILLITERATE,  this  term  is  ap- 
plied to  one  unacquainted  with  let- 
ters. 

2.  — When  an  ignorant  man  unable 
to  read,  signs  a deed  or  agreement,  or 
makes  his  murk  instead  of  a signature, 
and  he  alleges,  and  can  provo,  that 
it  was  falsely  read  to  him,  ho  is  not 
bound  by  it,  in  consequence  of  the 
fraud.  And  the  same  effect  would 
result,  if  the  deed  or  agreement  were 
falsely  read  to  a blind  man,  who  could 
hnvc  read  before  he  lost  his  sight,  or 
to  a foreigner  who  did  not  understand 
the  language. 

3.  — To  induce  an  illiterate  man,  by 
false  representations  and  false  reading, 
to  sign  a note  for  a greater  amount 
than  that  agreed  on,  is  indictable  as  a 
cheat.  1 Yerg.  76.  Vide,  generally, 
2 Ncls.  Ab.  940;  2 Co.  3;  11  Co. 
28;  Moor,  148. 

ILLUSION,  is  a species  of  mania  in 
which  the  sensibility  of  the  nervous 
extremities  is  altered,  excited,  weak- 
ened or  perverted.  The  patient  is  de- 
ceived by  the  false  ap|>oarancc  of 
things,  and  his  reason  is  not  sufficiently 
active  and  j>owerful  to  correct  the 
error,  and  this  last  particular  is  what 
distinguished  the  sane  from  the  insane 
individual.  Illusions  arc  not  unfrequent 
in  a state  of  health,  but  reason  contacts 
the  errors  and  dissipates  them.  A 
square  tower  seen  from  a distance  may 
appear  round,  but  . on  approaching  it, 
the  error  is  corrected.  A distant 
mountain  may  be  taken  for  a cloud, 
but  as  we  approach,  we  discover  the 
truth.  To  a person  in  the  cabin  of 
a vessel  under  sail,  the  shore  appears 
to  move;  but  reflection  und  a closer 
examination  soon  destroy  this  illuson. 
An  insane  individual  is  mistaken  on 
the  qualities,  connexions,  and  causes 
of  the  impressions  he  actually  receives, 
and  he  forms  wrong  judgments  as  to 
his  internal  and  external  sensations; 
and  his  reason  does  not  correct  the 
error.  1 Beck’s  Med.  Jur.  538;  Es- 
I quirol.  Maladies  Montales,  prem.  partie, 

; III.,  tome  1,  p.  202.  Diet,  des  Sciences 
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Medicates,  Hallucination,  tome  20,  p. 
64.  See  Hallucination. 

I LLUSOR  V APPOl  NTM  ENT,— 
chancery  practice . Such  an  appoint- 
ment or  disposition  of  property  under 
a power  as  is  merely  nominal  and  not 
substantial. 

2. — Illusory  appointments  arc  void 
in  equity.  Sugd.  Pow.  489 ; 1 Vern. 
07  ; 1 T.  R.  438,  note  ; 4 Ves.  785  ; 
10  Ves.  20;  1 Taunt.  289;  and  the 
article  Appointment . 

TO  I M A G I N 15,  Eng*  low.  I n cases 
of  treason  the  law  makes  it  a crime  to 
imagine  the  death  of  the  king.  In 
order  to  complete  the  offence  there 
must,  however,  be  an  overt  act ; the 
terms  compassing  and  imagining  being 
synonymous.  It  has  been  justly  re- 
marked that  the  words  to  compass  and 
imagine  are  too  vague  for  a statute 
whose  penalty  affects  the  life  of  a sub- 
ject. Barr,  on  the  Stat.  243,  4.  Vide 
Fiction. 

IMBECILITY,  med.jur .,  is  a weak- 
ness of  the  mind,  caused  by  the 
absence  or  obliteration  of  natural  or 
acquired  ideas ; or  it  is  described  to 
be  abnormal  deficiency  either  in  those 
faculties  which  acquaint  us  with  the 
qualities  and  ordinary  relation  of 
things,  or  in  those  which  furnish 
us  with  the  moral  motives  that  re- 
gulate our  relations  and  conduct  to- 
wards our  fellow  men.  It  is  frequently 
attended  with  excessive  activity  of  one 
or  more  of  the  animal  propensities. 

2.  — Imbecility  differs  from  idiocy  in 
this,  that  the  subjects  of  the  former 
possess  some  intellectual  capacity, 
though  inferior  in  degree  to  that  pos- 
scssed  by  the  great  mass  of  mankind ; 
while  those  of  the  latter  ore  utterly 
destitute  of  reason.  Imbecility  differs 
also  from  stupidity,  (q.  v.)  The  former 
consists  in  a defect  of  the  mind,  which 
renders  it  unable  to  examine  the  data 
presented  to  it  by  the  senses,  and  there- 
from to  deduce  the  correct  judgment, 
that  is,  a defect  of  intensity,  or  the  re- 
flective power.  The  latter  is  occa- 
sioned by  a want  of  intensity,  or  the 
perceptive  power. 

3.  — There  are  various  degrees  of 


this  disease.  It  has  been  attempted  to 
classify  the  degrees  of  imbecility,  but 
the  careful  observer  of  nature  will 
perhaps  lx*  soon  satisfied  that  the 
shades  of  difference  lietween  one  species 
and  another,  are  almost  imperceptible. 
Ray,  Med.  Jur.  ch.  3;  2 Bock,  Med. 
Jur.  550,  542  ; 1 I bigg.  Kce.  R.  384  ; 
2 Philm.  U.  449;  lLitt.  R.  252;  5 
John.  Ch.  R.  161  ; 1 Lilt.  R.  101  ; 
I)cs  Maladies  mentales,  considerees 
dans  leurs  rapports  avec  la  legislation 
civillc  ct  criminelle,  8 ; Georget,  Dis- 
cussion medico-legalc  sur  la  folie, 
140. 

IMMATERIAL,  what  is  not  essen- 
tial ; what  is  not  requisite ; what  is  in- 
formal; ns,  an  immaterial  averment, 
an  immaterial  issue. 

2. — When  a witness  deposes  to 
something  immaterial,  which  is  false, 
although  he  is  guilty  of  perjury  in 
Joro  conscicntice , he  cannot  be  punish- 
ed for  perjury.  2 Russ,  on  Cr.  521  ; 
1 Hawk.  b.  1,  c.  69,  s.  8;  Buc.  Ab. 
Peijury,  (A). 

Immaterial  averment,  is  one  al- 
leging with  needless  particularly  or 
unnecessary  circumstances,  what  is 
material  and  requisite,  and  which, 
properly,  might  have  been  staled  more 
generally,  or  without  such  circumstan- 
ces or  particulars  ; or,  in  other  words, 
it  is  a statement  of  unnecessary  par- 
ticulars, in  connexion  with,  and  as 
descriptive  of,  what  is  material.  Gould 
on  PI.  c.  3,  § 186. 

2. — It  is  highly  improper  to  intro- 
duce immaterial  averments,  because 
when  they  are  made,  they  must  be 
proved  ; ns,  if  a plaintiff  declare  for 
rent  on  a demise  which  is  described  as 
reserving  a certain  annual  rent,  pay- 
able “ by  four  even  and  equal  quarterly 
payments,”  &c. ; and  on  the  trial 
it  appears  that  there  was  no  stipulation 
with  regard  to  the  time  or  times  of 
payment  of  the  rents,  the  plaintiff 
could  not  recover.  The  averment  as 
to  the  time,  though  it  need  not  have 
lieen  made,  yet  it  must  be  proved,  and 
the  plaintiff  having  failed  in  this,  he 
could  not  recover;  as  there  was  a vari- 
ance between  the  contract  declared 
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upon  and  the  contract  proved.  Dougl. 

665. 

3. — But  when  the  immaterial  aver- 
ment is  such  that  it  may  be  struck  out 
of  the  declaration,  without  striking  out 
at  the  same  time  the  cause  of  action, 
and  when  there  is  no  variance  between 
the  contract  as  laid  in  the  declaration 
and  that  proved,  immaterial  averments 
then  need  not  be  proved.  Gould  on 
PI.  c.  3,  § 188. 

Immaterial  issue,  is  one  taken  on 
a point  not  proper  to  decide  the  action  ; 
for  example,  if  in  an  action  of  debt  on 
bond,  conditioned  for  the  payment  of 
ten  dollars  and  fifty  cents  at  a certain 
day,  the  defendant  pleads  the  payment 
of  ten  dollars  according  to  the  form  of 
the  condition,  and  the  plaintiff,  instead 
of  demurring,  tenders  issue  upon  the 
payment,  it  is  manifest  that,  whether  ; 
this  issue  be  found  for  tho  plain- 
tiff or  the  defendant,  it  will  remain 
equally  uncertain  whether  the  plaintiff 
is  entitled  to  maintain  his  action,  or 
not ; for,  in  an  action  for  the  penalty 
of  a bond,  conditioned  to  pay  a certain 
sum,  the  only  material  question  is,  1 
whether  the  exact  sum  were  paid  or 
not,  and  the  question  of  payment  of  a 
part  is  a question  quite  beside  the 
legal  merits.  Hob.  113;  5 Taunt. 
386. 

IMMEDIATE.  That  which  is  pro- 
duced  directly  by  the  act  to  which  it  is 
ascribed,  without  the  intervention  or 
agency  of  any  distinct  intermediate 
cause. 

2.  — For  immediate  injuries  the 
remedy  is  trespass,  for  those  which 
are  consequential , an  action  on  the 
case.  11  Mass.  II.  59,  137,  525;  1 
& 2 Ohio  R.  342 ; 0 S.  6s  R.  348  ; 18 
John.  257  ; 19  John.  381  ; 2 H.  & M. 
423  ; 1 Ycatcs,  R.  586  ; 12  S.  6c  R. 
210;  Coxo,  R.  339 ; Harper’s  R.  113; 

0 Call’s  R.  44;  1 Marsh.  R.  194. 

3.  — When  an  immediate  injury  is 
caused  by  negligence,  the  injured  party 
may  elect  to  regard  the  negligence  as 
the  immediate  cause  of  action,  and 
declare  in  case  ; or  to  consider  the  act 
itself  ns  the  immediate  injury,  and  sue 
in  trespass.  14  John.  432;  6 Cowen, 


342 ; 3 N.  1 1.  Rep.  465 ; sod  vide  3 
Conn.  64.  Sec  Cause. 

IMMEMORIAL.  That  which  com- 
mences beyond  the  time  of  memory. 
Vide  Memory,  time  of. 

Immemorial  possession.  In  Loui- 
siana, by  this  term  is  understood  that 
of  which  no  man  living  has  seen  the 
beginning,  and  the  existence  of  which 
he  has  learned  from  his  elders.  Civ. 
Code  of  Lo.  art.  762  : 2 M.  R.  214; 
7 L.  R.  46  ; 3 Touli,  p.  410 ; Poth. 
Contr.  do  Socictc,  n.  244. 

IMMIGRATION  is  the  removing 
into  one  place  from  another.  It  diflbrs 
from  emigration,  which  is  the  moving 
from  one  place  into  another.  Vide 
Emigration . 

IMMORALITY.  That  which  is 
contra  bonos  moros. 

2.  — Immoral  contracts  are  generally 
void  ; an  agreement  in  consideration  of 
future  illicit  cohabitation  between  the 
parties,  3 Bur.  1568  ; S.  C.  1 III.  Rep. 
517  ; 1 Esp.  R.  13;  1 B.  & P.  340, 
341  ; an  agreement  for  the  value  of 
libellous  and  immoral  pictures,  4 Esp. 
R.  97;  or  for  printing  n libel,  2 Stark. 
R.  107 ; or  for  an  immoral  wager, 
Chit.  Contr.  156,  cannot,  therefore,  be 
enforced. 

3.  — It  is  a general  rule,  that  when- 
ever an  agreement  apjiears  to  be  ille- 
gal, immoral,  or  against  public  policy, 
a court  of  justice  leaves  the  parties 
where  it  finds  them  ; when  the  agree- 
ment has  been  executed,  the  court  will 
not  rescind  it ; when  executory,  the 
court  will  not  help  tho  execution.  4 
Ohio  R.  419;  4 John.  R.  419;  11 
John.  R.  388;  12  John.  R.  306;  19 
John.  R.  341 ; 3 Cowen’s  R.  213;  2 
Wils.  R.  341. 

IM  MOV  ARLES,  civil  law.  Things 
are  movable  or  immovable.  Immova- 
bles, res  immobiles , are  things  in 
general,  such  ns  cannot  move  them- 
selves or  be  removed  from  one  place 
to  another.  But  this  definition,  strictly 
speaking,  is  applicable  only  to  such 
things  as  arc  immovable  by  their  own 
nature,  and  not  to  such  as  are  so  only 
by  the  destination  of  the  law. 

2. — There  are  things  immovable  by 
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their  nature,  others  by  their  destina- 
tion, and  others  by  the  objects  to  winch 
they  an;  applied. 

3. — 1.  Lands  and  buildings  or  other 
constructions,  whether  they  have  their 
foundations  in  the  soil  or  not,  arc  im- 
movable by  their  nature.  By  the 
common  law,  buildings  erected  on  the 
land  are  not  considered  real  estate 
unless  they  have  been  let  into,  or  united 
to  the  land,  or  to  substances  previously 
connected  therewith.  Ferord  on  Fixt.  2. 

'1. — 2.  Things  which  tin;  owner  of 
the  land  has  placed  upon  it  lor  its 
service  and  improvement,  and  immova- 
bles by  destination,  us  seeds,  plants, 
fodder,  manure,  pigeons  in  a pigeon- 
house,  bee-hives,  and  the  like.  By  the 
common  law,  erections  with  or  without 
a foundation,  when  made  for  the  pur- 
pose of  trade,  ure  considered  personal 
estate,  2 Pet.  S.  C.  Rep.  137  ; 3 Atk. 
18;  Ambl.  113. 

6. — 3.  A servitude  established  on 
real  estate,  is  an  instance  of  an  im- 
movable which  is  so  considered  in  con- 
sequence of  the  object  to  which  it  is 
applied.  Vide  Civil  Code  of  Louis.  B. 
2,  t.  1,  e.  2,  art.  433-463  ; Poth.  Des 
Chosos,  § 1 ; Poth.  de  laCommunnnte, 
n.  25  et  seq  ; Clef  des  Lois  Romanies, 
mot  Immeubles. 

IMMUNITY  is  an  exemption  to 
servo  in  an  office,  or  to  perform  duties 
■which  the  law  generally  requires 
other  citizens  to  jierform.  Vide  Dig. 
lib.  50,  t.  G;  1 l hit.  Cr.  L.  821;  4 
liar.  & M‘Heu.  341. 

IMPAIRING  THE  OBLIGATION 
OF  CONTRACTS.  The  constitution 
of  the  United  States,  art.  1,  s.  9.  cl.  1, 
declares  that  no  state  shall  “ pass  any 
bill  of  attainder,  ex  ]x>st  facto  law,  or 
law  impairing  the  obligation  of  con- 
tracts.” 

2. — Contracts  when  considered  in 
relation  to  their  effects  an;  executed, 
that  is,  transfer  for  the  possession  of 
the  thing  contracted  for,  or  they  arc 
executory,  which  gives  only  a right  of 
action  for  the  subject  of  the  contract. 
Contracts  are  also  express  or  implied. 
The  constitution  makes  no  distinction 
between  one  class  of  contracts  and  the 


I other.  0 Crunch,  135;  7 Crunch, 
164. 

3.  — The  oMigation  of  a contract 
j here  spoken  of  is  u legal  not  a mere 

moral  obligation;  it  is  the  law  which 
binds  the  party  to  perform  his  under- 
taking. The  obligation  does  not  in- 
here or  subsist  in  the  contract  itself, 
propria  vigurc,  but  in  the  law  applica- 
ble to  the  contract.  4 Wheat.  R.  197  ; 
12  Wheat.  R.  318;  and  this  law  is  not 
the  universal  law  of  nations,  but  it  is 
the  law  of  the  stnte  where  the  contract 
is  made.  12  Wheat.  R.  213.  Any 
law  which  enlarges,  abridges,  or  in 
any  manner  changes  the  intention  of 
the  parties,  resulting  from  the  stipula- 
tions in  the  contract,  necessarily  im- 
pairs it.  12  Wheat.  256  ; Id.  327  ; 3 
Wash.  C.  C.  Rep.  319;  8 Wheat.  84  ; 
4 Wheat.  197. 

4.  — The  constitution  forbids  the 
stales  to  [miss  any  law  impairing  the 
obligation  of  contracts,  but  there  is 
nothing  in  that  instrument  which  pro- 
hibits Congress  from  passing  such  a 
law.  Pet.  C.  C.  R.  322.  Vide,  goner- 
ally,  Story  on  the  Const.  § 1368  to 
1391  ; Scrg.  Const.  Law,  356  ; Rawle 
on  the  Const,  h.  t;  Dane’s  Ah.  Index, 
h.  t.  ; 10  Am.  Jur.  273 — 297. 

TO  IMPANEL, practice,  is  to  write 
the  names  of  a jury  on  a schedule,  by 
the  sheriff’  or  other  officer  lawfully 
authorised. 

IMPA  R LA  KCK,  p/carling  and  prac- 
tice. Impurlance  from  the  French, 
jxirler , to  speak,  or  licentia  loquundi, 
in  its  most  general  signification,  means 
time  given  by  the  court  to  cither  party 
to  answer  the  pleading  of  his  opponent, 
as  either  to  plead,  reply,  rejoin,  &c. 
and  is  said  to  be  nothing  else  but  the 
continuance  of  the  cause  till  a further 
day.  Bac.  Abr.  Pleas,  C.  But  the 
more  common  signification  of  the  term 
is  time  to  plead.  2 Snund.  1,  n.  2 ; 2 
Show.  810;  Barnes,  346  ; Lawes,  Civ. 
PI.  93,  94. 

2. — Imparlances  are  of  three  de- 
scriptions ; first,  a common  or  general 
imparlance;  secondly,  a special  impar- 
lance; and,  thirdly,  a general  special 
imparlance. 
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3.  — 1.  A general  imparlance  is  the 
entry  of  n general  prayer  and  allow- 
ance of  time  to  plead  till  the  next  term, 
without  reserving  to  the  defendant  the 
benefit  of  any  exception;  so  that  after 
such  an  imparlance  the  defendant  can- 
not object  to  the  jurisdiction  of  the 
court,  or  plead  any  matter  in  abate- 
ment. This  kind  of  imparlance  is 
always  from  one  term  to  another. 

4 .  — 2.  A special  imparlance  re- 
serves to  the  defendant  all  exception  to 
the  writ,  bill,  or  count;  and  therefore 
after  it  the  defendant  may  plead  in 
abatement,  though  not  to  the  jurisdic- 
tion of  the  court. 

5.  — 3.  A general  special  imparlance 
contains  a saving  of  all  exceptions 
whatsoever,  so  that  the  defendant,  after 
this  may  plead,  not  only  in  abatement, 
but  he  may  also  plead  a plea  which  af- 
fects the  jurisdiction  of  the  court,  as 
privilege.  He  cannot, .however,  plead 
a tender,  and  that  he  was  always  ready 
to  pay,  because,  by  craving  time,  he 
admits  he  is  not  ready,  and  so  falsifies 
his  plea.  Tidd’s  Pr.  418,  419.  The 
last  two  kinds  of  imparlances,  art?,  it 
seems,  sometimes  from  one  day  to  ano- 
ther in  the  same  term.  See,  in  gene- 
ral, Com.  Dig.  Abatement,  I 19,  20, 
21  ; 1 Chitt.  PI.  420;  Bnc.  Abr.  Pleas, 
C;  14  Vin.  Abr.  385;  Com.  Dig. 
Pleader,  D;  1 Sell.  Pr.  265;  Doct.  PI. 
291  ; Encycl.  de  M.  D’Alembert,  art. 
Delai  (Jurisp.) 

IMPEACHMENT,  const,  laic,  pun- 
ishments. Under  the  constitution  and 
laws  of  the  United  States,  an  impeach- 
ment may  be  described  to  be  a written 
accusation,  by  the  house  of  representa- 
tives of  the  United  Stales,  to  the  senate 
of  the  United  States,  against  an  officer. 
The  presentment,  or  written  accusa- 
tion, is  called  articles  of  impeachment. 

Z. — The  constitution  declares  that 
the  house  of  representatives  shall  have 
the  sole  power  of  impeachment,  art.  1, 
s.  2,  cl.  5 ; and  that  the  senate  shall 
have  the  sole  power  to  try  all  impeach- 
ments, art.  1,  s.  3,  cl.  6. 

3. — The  persons  liable  to  impeach- 
ment are  the  President,  Vice-president, 
and  all  civil  officers  of  the  United 


States,  art.  2,  s.  4.  A question  arose 
upon  an  impeachment  before  the  sen- 
ate, in  1799,  whether  a senator  was  u 
civil  officer  of  the  United  States,  within 
the  purview  of  this  section  of  the  con- 
stitution, and  it  was  decided  by  the 
senate,  by  a vote  of  fourteen  against 
eleven,  that  he  was  not.  Senate  Journ. 
10th  January,  1799;  Story  on  Const. 
§ 791;  Kawle  on  Const.  213,  214; 
Scrg.  Const.  Law,  376. 

4.  — The  offences  for  which  a guilty 
officer  may  be  impeached  are,  treason, 
bribery,  and  other  high  crimes  and 
misdemeanors.  Art.  2,  s.  4.  The 
constitution  defines  the  crime  of  trea- 
son, art.  3,  s.  3.  Recourse  must  lie 
had  to  the  common  law  for  a definition 
of  bribery.  Not  having  particularly 
mentioned  what  is  to  be  understood  by 
“other  high  crimes  and  misdemean- 
ors,’* resort,  it  is  presumed,  must  bo 
had  to  parliamentary  practice,  and  the 
common  law,  in  order  to  nsc<  rtain 
what  they  arc.  Story,  § 795. 

5.  — The  mode  of  proceeding,  in  the 

institution  and  trial  of  impeachments 
is  as  follows:  When  a person  who 

may  be  legally  impeached  has  been 
guiity,  or  is  supposed  to  have  l>ecn 
guilty,  of  some  malversation  in  office, 
a resolution  is  generally  brought  for- 
ward by  a member  of  the  house  of  re- 
presentatives, either  to  accuse  the  par- 
ty, or  for  a committee  of  inquiry.  If 
the  cominitu*?  report  adversely  to  the 
party  accused,  they  give  a statement  of 
the  charges,  and  recommend  th  t ho 
lie  impeached ; when  the  resolution  is 
adopted  by  the  house,  a comm:  >ee  is 
appointed  to  impeach  the  party  at  the 
bar  of  the  senate,  and  to  state  that  the 
articles  of  impeachment  agains;  him 
will  lx*  exhibited  in  due  time,  ami  made 
good  before  the  senate,  and  to  demand 
that  the  senate  take  order  for  the  ap- 
pearance of  the  party  to  answer  to  the 
impeachment.  The  house  then  agree 
upon  the  articles  of  impeachment,  and 
they  are  presented  to  the  senate  by  a 
committee  appointed  by  the  house  to 
prosecute  the  impeachment ; the  senate 
then  issues  process,  summonin.  the 
party  to  appear  at  a given  day  before 
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them,  to  answer  to  the  articles.  The 
process  is  served  by  the  sergeant-at- 
arms  of  the  senate,  and  a return  is 
made  of  it  to  the  senate,  under  oath. 
On  the  return-day  of  the  process,  the 
senate  resolve  themselves  into  a court 
of  impeachment,  and  the  senators  are 
sworn  to  do  justice  according  to  the 
constitution  and  laws.  The  person 
impeached  is  called  to  answer,  and 
either  appears  or  does  not  appear.  If 
lie  dors  not  appear,  his  delimit  is  re- 
corded, and  the  senutc  may  proceed  cx 
parte.  If  he  does  appear,  either  by 
himself  or  attorney,  the  parties  arc  re- 
quired to  form  an  issue,  and  a time  is 
then  assigned  for  the  trial.  The  pro- 
ceedings on  the  trial  arc  conducted 
substantially  ns  they  are  upon  common 
judicial  trials.  If  any  debates  nrisc 
among  the  senators,  they  arc  conducted 
in  secret,  and  the  final  decision  is  given 
by  yeas  and  nays ; hut  no  person  can 
be  convicted  without  the  concurrence 
of  two-thirds  of  the  members  present. 
Const,  art.  1,  s.  2,  cl.  0. 

(3. — When  the  President  is  tried,  the 
chief  justice  shall  preside.  The  judg- 
ment, in  cases  of  impeachment,  shall 
not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold 
and  enjoy  any  office,  of  honour,  trust, 
or  profit  under  the  United  States.  Pro- 
ceedings on  imjjeachmcnts  under  the 
state  constitutions  are  somewhat  simi- 
lar. Vide  Courts  oj  the  United  States. 

Impeachment,  cculence , is  an  alle- 
gation, supported  by  proof,  that  a wit- 
ness who  has  been  examined  is  un- 
worthy of  credit. 

2. — Every  witness  is  liable  to  lx;  im- 
peached as  to  his  character  for  truth; 
and,  if  his  general  character  is  good, 
he  is  presumed,  at  all  times,  to  be 
ready  to  support  it. 

IMPEACHMENT  OF  WASTE,  signifies  a 
restraint  from  committing  waste  upon 
lands  or  tenements ; or  a demand  of 
compensation  lor  waste  done  by  a ten- 
ant who  has  but  particular  estate  in  the 
land  granted,  and  therefore  no  right  to 
commit  waste. 

2. — All  tenants  for  life,  or  any  less 
estate,  are  liable  to  be  imjieachcd  for 


waste,  unless  they  hold  without  im- 
peachment of  waste  ; in  the  latter  case, 
they  may  commit  waste  without  being 
questioned,  or  any  demand  for  coni- 
|>ciisation  for  the  waste  done.  1 1 Co. 
82. 

IMPEDIMENTS,  cmitractsy  legal 
objections  to  the  making  of  a contract ; 
impediments  which  relate  to  the  person 
arc,  those  of  minority,  want  of  reason, 
coverture,  and  the  like ; they  arc 
sometimes  called  disabilities.  Vide 
Incapacity. 

IMPERFECT.  That  which  is  in- 
complete. 

2. — This  term  is  applied  to  rights 
and  obligations.  A man  has  a right  to 
lx?  relieved  by  his  fellow-creatures 
when  in  distress;  but  this  right  ho 
cannot  enforce  by  law ; hene.c  it  is 
called  an  imperfect  right.  On  the  other 
hand,  we  ure  hound  to  lie  grateful  for 
favours  received,  but  we  cannot  be 
compelled  to  perform  such  imperfect 
obligations.  Vide  Potli.  Ob.  art.  Pre- 
liminaire;  Vuttel,  Dr.  des  Gens,  Prel. 
notes,  § 17  ; and  Obligations. 

IMPER1U M.  The  right  to  com- 
mand, which  includes  the  right  to  em- 
ploy the  force  of  the  state  to  enforce 
the  laws ; this  is  one  of  the  principal 
attributes  of  the  power  of  the  execu- 
tive. 1 Toull.  n.  68. 

1 M PE  RT 1 N ENT,  in  pract  ice,  plead- 
ing. What  docs  not  appertain,  or  be- 
long, vi  csty  qui  ad  rent  non  jjertinel. 

2.  — Evidence  of  facts  which  do  not 
belong  to  the  matter  in  question,  is  im- 
pertinent and  inadmissible.  In  gene- 
ral, what  is  immaterial  is  impertinent, 
and  what  is  material  is,  in  general,  not 
impertinent.  1 McC.  &Y.  31)7.  See 
Gresl.  Ev.  Ch.  3,  s.  1,  p.  229.  Imper- 
tinent matter,  in  a declaration  or  other 
pleading,  is  that  which  does  not  belong 
to  the  subject ; in  such  case  it  is  con- 
sidered as  mere  surplusage,  (q.  v.)  and 
is  rejected.  I lam.  N.  P.  25 ; vide  2 
Vos.  24 ; 5 Madd.  R.  450 ; Newl.  Pr. 
38;  2 Vcs.  031  ; 5 Ves.  050;  18 
Eng.  Com.  Law  R.  201  ; Eden  on  Iuj. 
71. 

3.  — There  is  a difference  between 
matter  merely  impertinent  and  that 
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which  is  scandalous ; matter  may  be 
impertinent,  without  being  scandalous  ; 
but  if  it  is  scandalous,  it  must  be  im- 
pertinent. 

4. — In  equity  a bill  cannot,  accord- 
ing to  the  general  practice,  lie  referred 
for  impertinence  after  the  defendant 
has  answered  or  submitted  to  answer, 
but  it  may  bo  referred  for  scandal  at 
any  time,  and  even,  upon  the  applica- 
tion of  a stranger  to  the  suit.  Coop. 
Eq.  PI.  19;  2 Ves.  631  ; 0 Vos.  514  ; 
Story,  Eq.  PI.  § 270.  Vide  Gresl. 
Eq.  Ev.  p.  2,  c.  3,  s.  1. ; 1 John.  Ch. 
K.  103  ; 1 Paige's  It.  555  ; 1 Edw.  R. 
350;  11  Price,  R.  Ill  ; 5 Paige’s  R. 
522 ; 1 Russ.  & My.  28 ; Scan- 
dal. 

1MPETRATION.  The  obtaining 
any  thing  by  prayer  or  petition.  In 
the  ancient  English  statutes,  it  signifies 
a pre-obtaining  of  church  benefices  in 
England  from  the  church  of  Rome, 
which  lielongcd  to  the  girt  of  the  king, 
or  other  lay  patrons. 

TO  IMPLEAD,  jn'wAicey  to  sue  or 
prosecute  by  due  course  of  law.  9 
Watts,  47. 

IMPLEMENTS,  are  such  things  as 
arc  used  or  cmploijcri  for  a trade,  or 
furniture  of  a house. 

IMPLICATA,  mar.  law.  In  order 
to  avoid  the  risk  of  making  fruitless 
voyages,  merchants  have  been  in  the 
habit  of  receiving  small  adventures  on 
freight  at  so  much  per  cent.,  to  which 
they  are  entitled  at  all  events,  even  if 
the  adventure  be  lost.  This  is  what 
the  Italians  call  irnpliaUa.  Targa, 
chap.  34  ; Emer.  Mar.  Loans,  s.  5. 

IMPLICATION,  is  an  inference  of 
something  not  directly  declared,  but 
arising  from  what  is  admitted  or  ex- 
pressed. 

2.  — It  is  a rule  that  when  the  law 
gives  any  thing  to  a man,  it  gives  him 
by  implication  all  that  is  necessary  for 
its  enjoyment.  It  is  also  a rule  that 
when  a man  accepts  an  office,  he  un- 
dertakes by  implication  to  use  it  ac- 
cording to  law,  and  by  non-user  he 
may  forfeit  it.  2 Bl.  Com.  152. 

3.  — An  estate  in  fee  simple  will  pass 
by  implication,  6 John.  R.  185 ; 18 
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John.  R.  31 ; 2 Binn.  R.  464,  582  : 

| such  implication  must  not  only  be  a 
jiossible  or  probable  one,  but  it  must  be 
plain  and  necessary;  that  is,  so  strong 
a probability  of  intention,  that  an  in- 
tention contrary  to  that  imputed  to  the 
testutor  cannot  lie  supposed.  1 Ves. 
& B.  466;  WilloB,  141  ; 1 Ves.  jr. 
504;  14  John.  R.  198.  Vide,  Rene- 
rally,  Com.  Dig.  Estates  by  Devise,  N 
12,  13;  2 Rop.  Leg.  342;  14  Vin. 
Ab.  341  ; 5 Ves.  805;  5 Ves.  582  ; 3 
Ves.  676. 

IMPORTATION,  comm,  law,  is  the 
act  of  bringing  goods  and  merchandize 
into  the  United  States  from  a foreign 
country.  9 Crunch,  104,  120;  5 
Crunch,  368  ; 2 Mann.  & Gr.  155, 
note  (a). 

2.  — To  prevent  the  mischievous  in- 
terference of  the  several  states  with  the 
national  commerce,  the  constitution  of 
the  United  States,  art.  l,s.  10,  provides 
as  follows : “ no  state  shall,  without 
the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  lie  absolutely 
necessary  for  executing  its  inspection 
laws  ; and  the  net  produce  of  all  duties 
and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  lx:  for  the  use  of 
the  treasury  of  the  United  States  ; and 
all  such  laws  shall  be  subject  to  the  re- 
vision and  control  of  the  Congress.” 

3.  — This  apparently  plain  provision 
has  received  a judicial  construction. 
In  the  y<‘ar  1821,  the  legislature  of 
Maryland  passed  an  act  requiring  that 
all  importers  of  foreign  articles,  com- 
modities, &c.,  by  the  bale  or  package, 
of  wine,  rum,  &c.,  and  other  persons 
selling  the  same  by  wholesale,  bale  or 
package,  hogshead,  barrel  or  tierce, 
should  before  they  were  authorised  to 
sell,  take  out  a license  for  which  they 
were  to  pay  fifty  dollars,  under  certain 
penalties.  A question  arose  whether 
this  act  was  or  was  not  a violation  of 
the  constitution  of  the  United  States 
and  particularly  of  the  above  clause, 
and  the  supreme  court  decided  against 
the  constitutionality  of  the  law.  12 
Wheat.  419. 

4.  — The  act  of  Congress  of  March 
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1,  1817,  3 Story,  L.  U.  S.  1628,  pro- 
vides : 

6. — § 1 . That,  after  the  30th  day  of 
September  next,  nogoods,  wares, or  mer- 
chandise, shall  be  imported  into  the  Unit-  ( 
<*d  States  from  u nv  foreign  port  or  place, 
except  iu  vessels  ot  the  United  States, 
or  in  such  foreign  vessels  ns  truly  or 
wholly  belong  to  the  citizens  or  sub- 
jects of  that  country  of  which  the  goods 
arc  the  growth,  production  or  manu- 
facture ; or  from  which  such  goods, 
wares  or  merchandise,  can  only  be  or  I 
most  usually  are,  first  shipped  for  ; 
transportation : Provided,  nevertheless, 
That' this  regulation  shall  not  extend  to 
the  vessels  of  nhy  foreign  nation  which 
lips  not  adopted,  and  which  shall  not 
adopt  a similar  regulation. 

6.  — § 2.  That  all  goods,  wares  or 
merchandise,  imported  into  the  United 
States  contrary  to  the  true  intent  and 
meaning”  of  this  act,  and  the  ship  or 
vessel  wherein  the  same  shall  be  im- 
ported, together  with  her  cargo,  tackle, 
apparel,  and  furniture,  shall  be  forfeit- 
ed to  the  United  States;  and  such 
goods,  wares,  or  merchandise,  ship,  or  j 
vessel,  and  cargo,  shall  l>o  liable  to  be 
seized,  prosecuted,  and  condemned,  in 
like  manner,  and  under  the  same  regu- 
lations, restrictions,  ntid  provisions,  ns 
have  U rn  heretofore  established  lor  the  i 
recovery,  collection,  distribution,  and 
remission,  of  forfeitures  to  the  United  | 
Stales  by  the  several  revenue  laws, 

7. -*-$  4.  That  no  goods,  wares,  or 
merchandise,  shall  be  imported,  under 
penalty  of  -forfeiture  thereof,  from  one  j 
port  of  the  United  States  to  another 
port  of  the  United  States,  in  a vessel 
belonging  wholly  or  in  part  to  a subject 
of  any  foreign  power;  hut  this  clause 
shall  not  be  construed  to  prohibit  the 
sailing  of  any  foreign  vessel  from  one 
to  another  port  of  the  United  Suites, 
provided  no  goods,  wares,  or  merchan- 
dise, other  than  those  imported  in  such 
vessel  from  some  foreign  port,  and 
which  shall  not  have  been  unladen, 
shall  be  carried  from  one  port  or  place 
to  another  in  the  United  States. 

8. — § 6.  That  after  the  30th  day  of  | 
September  next,  there  shall  be  paid  j 


upon  every  ship  or  vessel  of  the  United 
States,  which  shall  be  entered  in  the 
United  States  from  any  foreign  port  or 
place,  unless  the  officers,  and  at  least 
two- thirds  of  the  crew  thereof,  shall 
proved  citizens  of  the  United  States,  or 
persons  not  the  subjects  of  any  ibreign 
prince  or  state,  to  the  satisfaction  of 
the  collector,  fifty  cents  per  ton  : And 
provided  also,  that  this  section  shall 
not  extend  to  ships  or  vessels  of  the 
United  States,  which  are  now  on  fo- 
reign voynges,  or  which  may  depart 
from  the  United  Slates  prior  to  the  first 
day  of  May  next,  until  ofter  their 
return  to  some  port  of  the  United 
States, 

9. — § 7.  That  the  several  bounties 
and  remissions,  ol*  abatements  of  duty, 
allowed  by  this  net,  in  the  case  of  ves- 
sels having  a certain  proportion  of  sea- 
men who  are-  American  citizens,  or 
persons  not  the  subjects  of  any  foreign 
power,  shall  be  allowed  only  in  the 
case  of  vessels  Imving  such  projiort ion 
of  American  seamen  during  their  w hole 
voyage,  unless  in  case  of  sickness, 
death  or  desertion,  dr  where  live  whole 
or  part  of  the  crow  shall  have  b<:en 
taken  prisoners  in  the  voyage.  Yido 
article,  Entn/  of  goods  at  die  Custom* 
house. 

IMPORTUNITY.  Tiresome  soli- 
citation. 

2. — In  cases  of  wills  and  devises, 
they  arc  sometimes  set  aside  in  conse- 
quence of  the  importunity  of  those  who 
have  procured  them.  Whenever  the 
importunity  is  such  as  to  deprive  the 
devisor  of  the  freedom  of  his  will,  the 
devise  becomes  fraudulent  and  void. 
Dane’s  Ah.  ch.  127,  a.  14,  s.  6,  C,  7 ; 
2 Phi  1 1 ini.  R.  651,2. 

IMPOSITIONS.  Imposts,  taxes,  or 
contributions. 

IMPOSSIBILITY.  The  character 
of  that  w hich  cannot  be  done  agreea- 
bly to  the  accustomed  order  of  nature. 

2.  — It  is  a maxim  that  no  one  is 
bound  to  perform  an  impossibility.  A 
l’impossible  nul  n’est  tenu.  1 Swift’s 
Dig.  93;  6 Toufl,  n.  481. 

3.  — As  to  impossible  conditions  in 
contracts,  see  Hue.  Ah.  Conditions,  M ; 
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Co.  LjU  206  ; Roll.  Ab.  420  ; 6 Toull. 
n.  486,  686;  Dig.  2,  14,  39;  lb.  44, 
7,  31  ; lb.  60,  17,185;  lb.  45,  1,60; 
on  the  subject  of  impossible  conditions 
in  wills,  vide  1 Rop.  Leg.  505  ; Swinb. 
pt.  4,  s.  6 ; 6 Toull.  611.  Vide,  gene- 
rally, Dane's  Ab.  Index,  h.  t. ; Clef 
des  Lois  Rom.  par  1'ieffe  Lacroix,  h. 
t. ; Coin.  Dig.  Conditions,  1)  1 & 2 ; 
Vin.  Ab.  Conditions,  C a,  D a,  li  a. 

IMPOSTS.  This  word  is  some- 
times used  to  signify  taxes,  or  duties, 
or  impositions ; and,  sometimes,  in  the 
more  restrained  sense  of  a duty  on  im- 
ported goods  and  merchandise.  The 
Federalist,  No.  30  ; 3 Elliott’s  Debates, 
289 ; Story,  Const.  § 949. 

2. — The  constitution  of  the  United 
States,  art.  1,  s.  8,  n.  1,  gives  power 
to  (Congress  “to  lay  and  collect  taxes, 
duties,  imposts  and  excises.”  And  art. 
1,  s.  10,  n.  2,  directs  that  “no  state 
shall,  without  the  consent  of  Congress, 
lav  any  imposts,  or  duties  on  imports 
or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  in- 
spection laws.”  See  Bac.  Ab.  Smug- 
gling, B;  2 Inst.  62;  Dy.  165  n. ; Sir 
John  Davis  on  Imposition. 

IMPOTENCE,  metLjur.  The  inca- 
pacity for  copulation  or  propagating 
the  species.  It  has  also  been  used 
synonymously  with  sterility. 

2. — Impotence  may  lx;  considered 
as  incurable,  curable,  aecidental  or 
temporary.  Absolute  or  incurable  im- 
potence, is  that  for  which  there  is  no 
Known  relief,  principally  originating  in 
some  malformation  or  defect  of  the 
genital  organs.  Where  this  delect  ex- 
isted at  the  time  of  the  marriage,  and 
was  incurable,  bv  the  ecclesiastical 
law'  and  the  law  of  several  of  the  Ame- 
rican states,  the  marriage  may  be  de- 
clared void  ab  initio . Com.  Dig.  Bar- 
on and  Feme,  (C  3);  Bac.  Ab.  Mar- 
riage, &c.  E 3 ; 1 Bl.  Com.  440  ; 
Beck’s  Med.  J-ur.  67  ; Code,  lib.  5,  t. 
17,  1.  10;  Poynt.  on  Marr.  and  Div. 
ch.  8 ; 5 Paige,  554 ; Mori.  Rep.  mot 
Impuissancc.  But  it  seems  the  party 
naturally  impotent  cannot  allege  that 
fact  for  the  purpose  of  obtaining  a 
divorce.  3 Phillim.  R.  147 ; S.  C.  1 
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Eng.  Keel.  R.  384.  Sec  3 Phillim.  R. 
820;  S.  C.  1 Eng.  Eecl.  R.  408;  1 
Chit.  Med.  Jur.  377  ; 1 Par.  & Fonbl. 
172,  173,  note  (s/1;  Ryan’s  Med.  Jur. 
95  to  111  ; 1 Bl.  Com.  440;  2 Phillin- 
R.  10;  1 Ilngg.  R.  725.  See,  as  to 
the  signs  of  imj>otcnce,  1 Briaud,  Med. 
Leg.  c.  2,  art.  2,  § 2,  n.  1 ; Dictionnnirc 
des  Sciences  Medicales,  art.  Impuis- 
sauce;  and,  generally, Trebuchet, Jur. 
dc  la  Med.  100,  101,  102;  1 State 
Tr.  315;  8 State  Tr.  App.  No.  1,  p. 
23;  3 Phillim.  R.  147  ; 1 llagg.  Eccl. 
R.  523;  Foderd,  Med.  Leg.  § 237. 

IMPRESCRIPTIBILITY.  The  state 
of  being  incapable  of  prescription. 

2. — A property  which  is  held  in 
trust  is  imprescriptible ; that  is,  the 
trustee  cannot  acquire  a title  to  it  by 
prescription  ; nor  can  the  borrower  of 
u thing  get  a right  to  it  by  any  lapse  of 
time,  unless  he  claims  an  adverse  right 
to  it  during  the  time  required  by  law. 

IMPRIMATUR.  A license  or  al- 
lowance to  one  to  print. 

2. — At  one  time  lieforc  a book  could 
be  printed  in  England,  it  was  requisite 
that  a permission  should  lx?  obtained  ; 
that  permission  was  called  an  impri- 
matur. In  some  countries  where  the 
press  is  liable  to  censure,  an  imprima- 
tur is  required. 

IMPRIMERY.  In  some  of  the  an- 
cient English  statutes  this  word  is  used 
to  signify  a printing-office,  the  art  of 
printing*  a print  or  impressiou. 

IMPRISONMENT,  is  the  restraint 
of  a person  contrary  to  his  w ill,  2 Inst. 
589;  Baldw.  Rep.  239,  600;  impris- 
onment is  either  lawful  or  unlaw  ful  ; 
lawful  imprisonment  is  used  cither  for 
crimes  or  for  the  appearance  of  the  par- 
ty in  a civil  suit,  or  arrest  in  execution. 

2.  — Imprisonment  for  crimes  is  either 
for  the  np|>carance  of  a person  accused, 
ns  when  he  cannot  give  bail;  or  it  is 
the  elfect  of  a sentence,  and  then  it  is 
u part  of  the  punishment. 

3.  — Imprisonment  iu  civil  cases  takes 
place  when  a defendant  on  beiug  sued 
on  bailable  process  refuses  or  cannot 
give  the  bail  legally  demanded,  or  is 
under  a capias  ad  satisfaciendum , 
when  he  is  taken  in  execution  under  a 
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judgment.  An  unlawful  imprisonment, 
commonly  called  false  imprisonment , 
(q.  v.)  means  any  illegal  imprisonment 
either  with  or  without  process  what- 
ever, or  under  colour  of  process  wholly 
illegal,  without  regard  to  uny  question 
whether  any  crime  has  been  committed 
or  a debt  due. 

4. — As  to  what  will  amount  to  an 
imprisonment,  the  most  obvious  modes 
are  confinement  in  a prison  or  u pri- 
vate house,  but  a forcible  detention  in 
the  street,  or  the  touching  of  a person 
by  a peace  officer  by  wav  of  arrest, 
arc  also  imprisonments.  Bnc.  Ab. 
Trespass,  D 3;  1 Esp.  R.  491,  026. 
It  has  been  decided  that  tilling  up  a 
person  in  his  chair,  and  carrying  him 
out  of  the  room  in  w hich  he  was  sit- 
ting with  others,  and  excluding  him 
from  the  room,  was  not  an  imprison- 
ment, 1 Chit.  Pr.  48  ; and  the  merely 
giving  charge  of  a person  to  a pence 
officer,  not  followed  by  uny  nctuul  ap- 
prehension of  the  person  does  not 
amount  to  an  imprisonment,  though  the 
party  to  avoid  it,  next  day  attend  at  a 
police,  1 Esp.  R.  491 ; New  Rep.  211; 

1 Carr.  & l’ayn.  153;  S.  C.  11  Eng. 
Com.  Law*  R.  351 ; and  if  in  conse- 
quence of  a message  from  a sherifFs 
officer  holding  a writ,  the  defendant 
execute  and  send  him  a bail  bond,  such 
submission  to  the  process  will  not  con- 
stitute an  arrest.  6 Bar.  6c  Cres.  528 ; 
S.  C.  13  Eng.  Com.  Law  Rep.  245; 
Dowl.  & R.  233.  Vide,  generally,  14 
Vin.  Ab.  342;  4 Com.  Dig.  618;  1 
Chit.  Pr.  47 ; Merl.  Report,  mot  Em- 
prison  men  t ; 17  Eng.  Com.  L.  R. 
246,  n. 

1 M PROBATION . The  act  by  which 
perjury  or  falsehood  is  proved.  Techn. 
Diet.  h.  t. 

IMPROPRIATION,  eccl.  hue.  The 
act  of  employing  the  revenues  of  a 
church  living  to  one’s  own  use ; it  is 
also  a parsonage  or  ecclesiastical  liv- 
ing in  the  hands  of  a layman,  or  which 
descends  by  inheritance.  Techn.  Diet, 
h.  t. 

IMPROVEMENT,  estates . This 

term  is  of  doubtful  meaning.  It  would 
seem  to  apply  principally  to  buildings,  | 


though  generally  it  extends  to  every 
amelioration  of  every  description  of 
property,  whether  real  or  personal ; it 
is  generally  explained  by  other  words. 

2. — Where,  by  the  terms  of  a lease 
the  covenant  was  to  leave  at  the  end  of 
the  term  a water-mill  with  all  the  fix- 
tures, fastenings,  and  improvements , 
during  the  demise  fixed,  fastened,  or 
set  up  on  or  upon  the  premises,  in 
good  plight  and  condition,  it  was  held 
to  include  a pair  of  new  mill-stoires  set 
up  by  the  lessee  during  the  term,  al- 
though the  custom  of  the  country  in 
general  authorised  the  tenant  to  remove 
them.  9 Bing.  24 ; 3 Sim.  450 ; 2 
Vcs.  6c  Bea.  349.  Vide  3 Yeates,  71; 
Addis.  R.  335;  4 Binn.  R.  418;  5 
Binn.  R.  77;  5 S.  & R.  266  ; 1 Binn. 
R.  495  ; 1 John.  Ch.  R.  450  ; 15  Pick, 
li.  ■>'.  1.  Vide  I'rnfils.  2 Man.  tit 
Gra.  729,  757  ; S.  C.  40  Eng.  C.  L.  R. 
598,  612. 

Imi'kovehent,  rights.  Is  an  addi- 
tion of  some  useful  thing  to  a machine, 
manufacture  or  composition  of  matter. 

2. — The  patent  law  of  July  4, 1836, 
authorises  the  granting  of  a patent  for 
any  new  and  useful  improvement  on 
any  art,  machine,  manufacture  or  com- 
position of  matter.  Sect,  6.  It  is  often 
very  difficult  to  say  what  is  a new  and 
useful  improvement,  the  cases  often 
approach  very  near  to  each  other.  In 
the  present  improved  state  of  machi- 
nery, it  is  almost  impracticable  not  to 
employ  the  same  elements  of  motion, 
and  in  some  particulars,  the  same 
manner  of  operation,  to  produce  any 
new  e fleet.  1 Gallis.  478  ; 2 Gallis. 
51.  See  4 B.  6c  Aid.  540;  2 Kent, 
Com.  370. 

I M PURER,  in  the  civil  late,  one 
who  is  more  than  seven  years  old,  or 
out  of  infancy,  and  who  has  not  at- 
tained the  age  of  an  adult,  (q.  v.)  and 
who  is  yet  in  his  puberty ; that  is,  if  a 
boy,  till  he  has  attained  his  full  age  of 
fourteen  yenrs,  and,  if  a girl,  her  full 
age  of  twelve  years.  Domat,  Liv. 
Prel.  t.  2,  s.  2,  n]  8. 

IMPUNITY.  Not  being  punished 
for  a crime  or  misdemeanour  commit- 
ted. The  impunity  of  crimes  is  one  of 
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the  most  prolific  sources  whence  they 
arise. 

IMPUTATION  is  the  judgment  by 
which  wc  declare  that  an  agent  is  the 
cause  of  his  free  action,  or  of  the  result 
of  it,  whether  good  or  ill.  Wolff,  § 3. 

Imputation  of  payment.  This 
term  is  used  in  Louisiana  to  signify 
the  appropriation  which  is  made  of  a 
payment,  when  the  debtor  owes  two 
debts  to  the  creditor.  Civ.  Code  of  Lo. 
art.  2159  to  2262.  Sec  3 N.  S.  483 ; 

6 N.  S.  28  ; Id.  1 13  ; Potli.  Ob.  n.  539, 
505,  570;  Durant.  Des  Contr.  Liv.  3, 
t.  3,  § 3,  n.  191  ; 10  L.  R.  232,  352  ; 

7 Toull.  n.  173,  p.  246. 

IN  ALIO  LOCO.  In  another  place. 
Vide  Ccpit.  in  alio  loco. 

IN  AUTRE  DROIT.  In  another’s 
right.  An  executor,  administrator  or 
trustee,  is  said  to  have  the  property 
confided  to  him  in  such  character  in 
autre  droit. 

IN  CHIEF.  Evidence  is  said  to  be 
in  chief  when  it  is  given  in  support  of 
the  case  opened  by  the  leading  coun- 
sel. Vide  To  Open — Opening.  The 
term  is  used  to  distinguish  evidence  of 
this  nature  from  evidence  obtained  on 
a cross-examination , (q.  v.)  3 Chit. 

890.  By  evidence  in  chief  is  some- 
times meant  that  evidence,  which  is 
given,  in  contradistinction  to  evidence 
which  is  obtained  on  the  witness’s  voir 
dire. 

2. — Evidence  in  chief  should  be 
confined  to  such  matters  as  the  plead-  : 
ings  and  the  opening  warrant,  and  a 
departure  from  this  rule,  will  lx;  some- 
times highly  inconvenient,  if  not  fatal. 
Suppose,  for  example,  that  two  assaults  , 
have  been  committed,  one  in  January 
and  the  other  in  February,  and  the 
plaintilf  prove  his  cause  of  action  to 
have  been  the  assault  in  January,  he 
cannot  abandon  that,  and  afterwards 
prove  another  committed  in  February, 
unless  the  pleadings  and  openings  ex- 
tend to  both.  1 Campb.  R.  473.  See 
also,  6 Carr.  & P.  73 ; S.  C.  25  E.  C. 
L.  R.  288;  1 Mood.  & R.  282. 

IN  COMMENDAM.  The  state  or 
condition  of  a church  living,  which  is 
void  or  vacant,  and  it  is  commended 


to  the  care  of  some  one.  In  Louisiana, 
there  is  a species  of  partnership  called 
a partnership  in  commendam.  Vide 
Commerulam. 

IN  ESSE.  In  being.  A thing  in 
existence.  It  is  used  in  opposition  to 
in  posse.  A child  in  ventra  sa  mere  is 
a tiling  in  posse  ; after  he  is  bom,  he 
is  in  esse.  Vide  1 Supp.  to  Ves.  jr. 
466;  2 Suppl.  to  Ves.  jr.  155,  191. 
Vide;  Posse. 

IN  EXTREMIS.  This  phrase  is 
used  to  denote  the  end  of  life  ; as,  a 
marriage  in  extremis , is  one  made  at 
the  end  of  life.  Vide  Extremis. 

IN  FIERI.  In  the  act  of  being 
made;  incomplete.  A record  is  said 
to  be  in  Jieri  during  the  term  of  the 
court,  and,  during  that  time,  it  may  be 
amended  or  altered  at  the  sound  dis- 
cretion of  the  court.  Sec  2 B.  & Adol. 
971. 

IN  FORO  CONSCIENTLE.  Be- 
fore  the  tribunal  of  conscience ; con- 
scientiously. This  term  is  npplied  in 
opposition  to  the  obligations  which  the 
law  enforces. 

2. — In  the  sale  of  property,  for  ex- 
ample, the  concealment  of  facts  by  the 
vendee  which  may  enhance  the  price, 
is  wrong  inforo  conscicntia , but  there 
is  no  legal  obligation  on  the  pnrt  of  the 
vendee  to  disclose  them,  and  the  con- 
tract will  be  good  if  not  vitiated  by 
fraud.  Both.  Vent.  part.  2,  c.  2,  n.  233; 
2 Wheat.  185,  note  (c). 

IN  LIMINE,  in  or  at  the  beginning, 
This  phrase  is  frequently  used,  as,  the 
courts  arc  anxious  to  check  crimes  in 
limine. 

IN  MITIORI  SENSU,  construction. 
Formerly  in  actions  of  slander  it  was 
a rule  to  take  the  expression  used  in 
mitiori  sensu , in  the  mildest  accepta- 
tion, and  ingenuity  was,  upon  these  oc- 
casions, continually  exercised  to  devise 
or  discover  a meaning  which  by  some 
remote  possibility  the  speaker  might 
have  intended  ; and  some  ludicrous  ex- 
amples of  this  ingenuity  may  be  found. 
To  say  of  a man  who  was  making  his 
livelihood  by  buying  and  selling  mer- 
chandise, he  is  a base,  broken  rascal, 
he  has  broken  twice,  and  I’ll  make  him 
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break  a third  time,  was  gravely  asserted 
not  to  be  actionable — “ no  poet  dar 
porter  action,  car  poet  estre  intend  de 
burst rt css  dc  belly”  Latch,  114.  And 
to  call  a man  a thief  was  declared  to 
be  no  slander,  lor  this  reason  44  per- 
haps the  speaker  might  mean  ho  had 
stolen  a lady’s  heart.*’ 

2. — The  rule  now  is  to  construe 
words  agreeably  to  the  meaning  usually 
attached  to  them.  1 Nott  & McCord, 
217  ; 2 Nott  A McCord,  51 1 ; 8 Mass. 
R.  248;  1 Wash.  R.  152;  Kirby,  R. 
12  ; 7 Serg.  & Rawle,  451  ; 2 Binn. 
34;  3 Binn.  515. 

IN  MORA.  In  default.  Vide  Mora , 
in. 

IN  NULLO  EST  ERRATUM, 
pleading . A plea  to  errors  assigned 
on  proceedings  in  error,  by  which  the 
defendant  in  error  affirms  there  is  no 
error  in  the  record.  As  to  the  effect 
of  such  plea,  see  1 Vent.  252 ; 1 Str. 
684 ; 9 Mass.  R.  532  ; 1 Burr.  410  ; 
T.  Ray.  231.  It  is  a general  rule  that 
the  ploa  in  radio  est  erratum  confesses 
the  fact  assigned  for  error.  Yelv.  57  ; 
Dune’s  Ah.  Index,  h.  t.  But  not  a 
matter  assigned  contrary  to  the  record. 
7 Wend.  55  ; Bac.  Ab.  Error,  G. 

IN  PERSONAM,  remetlies.  A re- 
medy in  jtcrsojiam , is  one  where  the 
proceedings  arc  against  the  person,  in 
contradistinction  of  those  which  are 
against  specific  things,  or  in  rem,  (q.  v.) 

IN  REM,  remedies.  This  techni- 
cal term  is  used  to  designate  proceed- 
ings or  actions  instituted  against  the 
thing , in  contradistinction  to  personal 
actions  which  are  said  to  be  in  per- 
sonam. 

2.  — Courts  of  admiralty  enforce  the 
performance  of  a contract  by  seizing 
into  their  custody  the  very  subject  of 
hypothecation ; for  in  these  cases  the 
parties  are  not  personally  bound,  and 
the  proceedings  are  confined  to  the 
thing  in  specie.  Bro.  Civ.  and  Adm. 
Law,  99  ; and  see  2 Gall.  R.  200 ; 3 
T.  R.  269,  270. 

3.  — There  are  cases  however  where 
the  remedy  is  either  in  personam  or 
in  rem.  Seamen,  for  example,  may 
proceed  against  the  ship  or  cargo  for 


their  wages,  and  this  is  the  most  expe- 
ditious mode ; or  they  may  proceed 
against  the  master  or  owners.  4 Burr. 
1944  ; 2 Bro.  C.  & A.  Law,  390.  Vide, 
MiraUy,  l Phil.  Ev.  *-’.7)  i ; I 
Ev.  228;  Dane’s  Ab.  h.  t. ; Serg.  Const. 
Law,  202,  203,  212. 

IN  RERUM  NATURA.  In  the 
nature  of  things  ;.  in  existence. 

IN  SOLI  DO,  a term  used  in  the 
civil  law,  to  signify  that  a contract  is 
joint. 

2.  — Obligations  are  in  solulo,  first, 
between  several  creditors;  secondly, 
between  several  debtors. — 1.  When  a 
person  contracts  the  obligation  of  one 
and  the  same  thing,  in  favour  of  seve- 
ral others,  each  of  these  is  only  credi- 
tor for  his  own  share,  but  he  may  con- 
tract with  each  of  them  for  the  whole 
when  such  is  the  intention  of  the  par- 
ties, so  that  each  of  the  persons  in 
whose  favour  the  obligation  is  con- 
tracted, is  creditor  for  the  whole,  but 
thnt  a payment  made  to  any  one  libe- 
rates the  debtor  against  them  all.  This 
is  called  solidity  of  obligation.  Poth. 
Obi.  pt.  2,  c.  3,  art.  7.  The  common 
law  is  exactly  the  reverse  of  this,  for  a 
general  obligation  in  favour  of  several 
persons,  is  a joint  obligation  to  them 
all,  unless  the  nature  of  the  subject,  or 
the  particularity  of  the  expression  lead 
to  a ditlcrent  conclusion.  Evans’s 
Poth.  vol.  2,  p.  56.  See  tit.  Joint  and 
Several ; Parties  to  action. 

3.  — 2.  An  obligation  is  contracted 
in  solulo  on  the  part  of  the  debtors, 
when  each  of  them  is  obliged  for  the 
whole,  but  so  that  a payment  made  by 
one  liberates  them  all.  Poth.  Obli.  pt. 
2,  c.  3,  art.  7,  s.  1.  See  9 M.  R.  322; 
5 L.  R.  287;  2 N.  S.  140;  3 L.  R. 
352  ; 4 N.  S.  317  ; 5 L.  R.  122  ; 12 
M.  R.  216  ; Burge  on  Sur.  399 — 420. 

IN  STATU  QUO.  In  the  same 
situation;  in  the  same  place;  as,  be- 
tween the  time  of  the  submission  and 
the  time  when  the  award  was  rendered, 
things  remained  in  statu  quo. 

I N TERROR  EM.  By  way  of  threat, 
terror,  or  warning.  For  example,  when 
a legacy  is  given  to  a |>erson  upon 
condition  not  to  dispute  the  validity  or 


IN 


INA 


671 


the  dispositions  in  wills  and  testaments, 
the  conditions  are  not  in  general  obli- 
gatory, but  only  in  terrorem;  if,  there- 
fore, there  exist  probabilis  causa  lili- 
gatuliy  the  non-observance  of  the  con- 
ditions will  not  1)0  a forfeiture.  2 Vern. 
90 ; 1 Hill.  Ab.  250  ; 3 P.  Wms.  844 ; 

1  Atk.  404.  But  when  the  acquies- 
cence of  the  legatee  appears  to  be  a 
material  ingredient  in  the  gift,  tho  In- 
quest is  only  qUQusque  the  legatee  shall 
refrain  from  disturbing  the  will.  2 1*. 
Wms.  52;  2 Ventr.  352.  For  cases 
of  legacies  given  to  a wife  while  she 
shall  continue  unmarried,  sec  1 Madd. 
R.  590  ; 1 Hop.  Log.  558. 

IN  TERROREM  POPULI,  to  the 
terror  of  the  people.  An  indictment 
for  a riot  is  bad  unless  it  conclude  in 
terrorem  populi.  4 Carr.  & Payne, 
373. 

IN  TOTO.  In  the  whole;  wholly; 
completely  ; as,  tho  award  is  void  in 
toto. 

IN  TRANSITU.  During  the  tran- 
sit or  removal  from  one  place  to  an- 
other. 

2. — The  transit  continues  until  the 
goods  have  arrived  at  their  place  of 
destination  and  nothing  remains  to  be 
done  to  complete  the  delivery  ; or  until 
the  goods  have  been  delivered  before 
reaching  their  place  of  destination  and 
the  |>erson  entitled  takes  an  actual  or 
symbolical  possession.  Vide  St/rppagc 
in  transitu ; Transitu*. 

IN  VENTRE  SA  MERE,  in  his 
mother’s  womb. 

2.  — 1.  In  law  a child  is  for  all  be- 
neficial purposes  considered  to  be  born 
while  in  ventre  sa  mere.  5 T.  R.  49 ; 
Co.  Litt.  36;  1 P.  Wms.  329;  Civ. 
Code  of  Lo.  art.  948.  But  a stranger 
can  acquire  no  title  by  descent  through 
a child  in  ventre  sa  jncre,  who  is  not 
subsequently  born  alive.  Sec  Birth  ; 
Dca/l  Born. 

3.  — 2.  He  is  enabled  to  have  an 
estate  limited  to  his  use.  1 Bl.  Com.  1 30. 

4.  — 3.  May  have  a distributive 
share  of  intestate  property.  1 Ves.  81 . 

5.  — 4.  Is  capable  of  taking  a devise 
of  lands.  2 Atk.  117  ; 1 Freem.  224, 
293. 


0. — 5.  Takes  under  a marriage  set- 
tlement a provision  made  for  children 
living  at  the  death  of  the  father.  1 
Via.  85. 

7.  — 6.  Is  capable  of  taking  a legacy, 
anil  is  entitled  to  a share  in  a fund  be- 
queathed to  children  under  a general 
description  of  “children,”  or  of  “chil- 
dren living  at  the  testator’s  death.” 

2 H.  Bl.  399;  2 Bro.  C.  C.  320;  S. 
C.  2 Ves.  jun.  673  ; 1 Sim.  & Stu. 
181  ; 1 B.  & P.  243;  5 T.  R.  49. 
Six?  also,  1 Ves.  sen.  85 ; Id.  Ill;  1 
P.  Wins.  244,  341  ; 2 Bro.  C.  C.  63; 
Amb.  708,  711;  1 Salk.  229;  2 P. 

! Wins.  446;  2 Atk.  114;  Pro.  Ch. 
50;  2 Vern.  710;  3 Ves,  486  ; 7 T. 
R.  100  ; 4 Ves.  322;  Bac.  Ab.  Lega- 
cies, &c.,  A;  1 Rop.  Leg.  52,3;  5 
, Serg.  & Rawle,  40. 

8.  — 7.  May  be  appointed  executor. 
Bac.  Ab.  Infancy,  B. 

9.  — 8.  A bill  may  Ik?  brought  in  its 
I behalf,  and  the  court  will  grant  an  in- 
junction to  stay  waste.  2 Vern.  710; 
Pro.  Ch.  50. 

10.  — 9.  The  mother  of  a child  in 
( venire  sa  mere  may  detain  writings  on 
| its  behalf.  2 Vern.  710. 

11.  — io.  May  have  a guardian  as- 
, signed  to  it.  1 Bl.  Com.  130. 

12.  — 11.  The  destruction  of  such  a 
| child  is  a hideous  misdemeanor.  1 

Bl.  Com.  129,  130. 

13.  — 12.  And  the  birth  of  a posthu- 
i rnous  child  amounts,  in  Pennsylvania, 

to  the  revocation  of  a will  previously 
executed,  so  far  as  regards  such  child. 

3 Binn.  498.  See  Coop*  Just.  496. 
Sec  as  to  the  law  of  Virginia  on  this 
subject,  3 Munf.  20.  Vide  Fotus. 

IN  A DEQU  ATE  PRICE.  This  term 
: is  applied  to  indicate  the  want  of  a 
sufficient  consideration  fora  thing  sold, 

; or  such  price  as  under  ordinary  cir- 
cumstances would  be  considered  insuf- 
! ficient. 

2. — Inadequacy  of  price  is  fre- 
I quently  connected  with  fraud,  gross 
I misrepresentations,  or  an  intentional 
1 concealment  of  the  delects  in  the  thing 
1 sold.  In  these  cases  it  is  clear,  the  ven- 
dor cannot  compel  the  buyer  to  fulfil  the 
1 contract.  1 Lev.  1 1 1 ; 1 Bro.  P.  C.  187; 
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0 John.  R. 110 ; 3 Crunch,  270 ; 4 Dal!. 
K.  250 ; 3 Atk.  263  ; 1 Bro.  C.  C.  4 10. 

3. — In  general,  however,  inadequacy 
of  price  is  not  sufficient  ground  to 
avoid  a contract,  particularly  when  the 
property  has  been  sold  by  auction.  7 
Ves.  Jr.  30  ; 3 Bro.  C.  C.  226  ; 7 Ves. 
Jr.  35,  note.  But  if  an  uncertain  con- 
sideration (us  a life  annuity)  be  given 
for  an  estate,  and  the  contract  be  exe- 
cutory, equity,  it  seems,  will  enter  into 
the  adequacy  of  the  consideration.  7 
Bro.  P.  C.  184;  1 Bro.  C.  C.  156. 
Vide  1 Ycates,  R.  312;  Sugd.  Vend. 
189  to  199;  1 B.  & B.  165;  1 
M‘0ord"s  Ch.  R.  383,  389,  399;  4 
Desaus.  R.  051.  Vide  Price . 

INADMISSIBLE.  What  cannot  be 
received.  Parol  evidence,  for  example, 
is  inadmissible  to  contradict  a written 
agreement. 

INALIENABLE.  This  word  is 
applied  to  those  things,  the  property  of  , 
which  cannot  be  luwfully  transferred 
from  one  j>erson  to  another.  Public  | 
highways  and  rivers  are  of  this  kind  ; 
there  are  also  many  rights  which  arc 
inalienable,  as  the  rights  of  liberty,  or  j 
of  speech. 

INAUGURATION,  this  word  was 
applied  by  the  Romans  to  the  cere-  j 
mony  of  dedicating  some  temple,  or  ; 
raising  some  man  to  the  priesthood, 
after  the  augurs  had  been  consulted. 
It  was  afterwards  applied  to  the  instal- 
lation (q.  v.)  of  the  emperors,  kings, 
and  prelates,  in  imitation  of  the  cere-  i 
monies  of  the  Romans  when  they  en- 
tered into  the  temple  of  the  augurs.  It 
is  applied  in  the  United  States  to  the  I 
installation  of  the  chief  magistrate  of  I 
the  republic,  and  of  the  governors  of 
the  several  states. 

INCAPACITY,  is  the  want  of  a i 
quality  legally  to  do,  give,  transmit,  or 
receive  something. 

2. — It  arises  from  nature,  from  the  | 
law,  or  from  both.  From  nature,  ; 
when  the  party  has  not  his  senses,  as,  | 
in  the  case  of  an  idiot;  from  the  law, 
as  in  the  case  of  a bastard  who  cannot 
inherit;  from  nature  and  the  law,  as  in 
the  case  of  a married  woman,  who 
cannot  make  contracts  or  a will. 


3.  — In  general,  the  incapacity  ceases 
w ith  the  cause  which  produces  it.  If 
the  idiot  should  obtain  his  senses,  or 
the  married  woman’s  husband  die, 
their  incapacity  would  be  at  an  end. 

4.  — When  a cause  of  action  arises 
during  the  incapacity  of  a person 
having  the  right  to  sue,  the  net  of  limi- 
tation does  not,  in  general,  commence 
to  run  till  the  incapacity  has  been  re- 
moved. But  two  incapacities  cannot 
be  joined  in  order  to  come  within  the 
statute. 

INCENDIARY,  crim.  law.  One 
who  maliciously  and  wilfully  sets  an- 
other person’s  house  on  lire ; one 
guilty  of  the  crime  of  arson. 

2. — This  offence  is  punished  by  the 
statute  luws  of  the  different  states  ac- 
cording to  their  several  provisions.  The 
civil  law  punished  him  with  death, 
Dig.  47,  9,  12,  1,  by  being  cast  into 
the  lire.  I b.  48,  19,  28,  12  ; Code,  9, 
1,11;  vide  Dane’s  Ab.  Index,  h.  t. 

INCEPTION.  The  commencement ; 
the  beginning.  In  making  a will,  lor 
example,  the  writing  is  its  inception.  3 
Co.  31  b;  Plowd.  343.  Vide  Con • 
sumnuUion ; Progression. 

INCEST,  is  the  carnal  copulation  of 
a man  and  a woman  related  to  each 
other  in  any  of  the  degrees  within 
which  marriage  is  prohibited  by  law. 
Vide  Marriage.  It  is  punished  by  line 
and  imprisonment,  under  the  laws  of 
the  respective  states.  Vide  1 Smith’s 
Laws  of  Pcnnsylv.  26 ; Dane’s  Ab. 
Index,  h.  t. ; Dig.  23,  2,  68 ; 6 Conn. 
R.  446;  Penal  Laws  of*  China,  B.  1, 
s.  2,  § 10.  Sw.  part  2,  § 17,  p. 
103. 

INCH,  a measure  of  length,  con- 
taining one-twelfth  part  of  a foot. 

INCHOATE,  that  which  is  not 
yet  completed;  what  is  not  finished. 
Contracts  arc  considered  inchoate  until 
they  are  executed  by  all  the  parties 
who  ought  to  have  executed  them. 
For  example,  a covenant  which  pur- 
ports to  be  tripartc,  and  it  is  executed 
by  only  two  of  the  parties,  is  incom- 

flete,  and  no  one  is  bound  by  it.  2 
lalst.  142.  Vide  Locus  poni/entia. 
INCIDENT,  is  a thing  necessarily 
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depending  upon,  appertaining  to,  or 
following  another,  called  the  principal. 

2. — The  power  of  punishing  for 
coutempt  is  incident  to  a court  of 
record ; rent  is  incident  to  a reversion ; 
distress  to  rent ; estovers  of  woods  to 
a tenancy  tor  a life  or  years.  1 Inst. 
151  ; Noy’s  Max.  n.  13;  Vin.  Ab.  h. 
t.;  Dane’s  Ab.  h.  t. ; Com.  Dig.  h.  t, 
and  the  references  there ; Bro.  Ab.  h. 
t. ; Roll’s  Ab.  75. 

INCIPITUR,  practice.  This  word, 
which  means  “ it  is  begun,”  signifies 
the  commencement  of  the  entry  on  the 
roll  on  signing  judgment,  6c c. 

INCLUSIVE,  is  that  which  is  taken 
in  the  computation  of  any  thing.  In 
computing  time,  as  ten  days  from  a 
particular  time,  one  day  is  generally  to 
be  included  and  one  excluded.  Vide 
article  Kcclusivc,  and  the  authorities 
there  cited. 

INCOME.  The  gain  which  proceeds 
from  pronerty,  labour,  or  business ; it 
is  applied  particularly  to  individuals, 
the  income  of  the  government  is  usu- 
ally called  revenue. 

2. — It  has  been  holden  that  a devise 
of  the  income  of  land,  is  in  effect  the 
same  as  a devise  of  the  land  itself.  9 
Mass.  372  ; 1 Ashm.  136. 

INCOMPATI BI LSTY, offices,  rights  ; 
this  term  is  used  to  show  that  two  or 
more  things  ought  not  to  be  at  the  same 
time  in  the  same  person  ; for  example, 
a man  cannot  at  the  same  time  be 
landlord  and  tenant  of  the  same  land ; 
heir  and  devise  of  the  same  thing ; 
trustee  and  cestui  que  trust  of  the  same 
property. 

2. — There  arc  ofTiccs  which  arc  in- 
compatible with  each  other  by  consti- 
tutional provision ; the  vice-president 
of  the  United  States  cannot  act  as 
such  when  filling  the  office  of  presi- 
dent ; Const,  art.  1 , s.  3,  n.  5 ; and  by 
the  same  instrument,  art.  1,  s.  6,  n.  2, 
it  is  directed  that  “ no  senator  or  re- 
presentative shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to 
any  civil  office  under  the  authority  of 
the  United  States,  which  shall  have 
been  created  or  the  emoluments  whereof 
shall  have  been  increased,  during  such 
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time;  and  no  person  holding uny office 
under  the  United  States,  shall  lx:  a 
member  of  either  house,  during  his 
continuance  in  office.” 

3. — Provisions  rendering  offices  in- 
compatible arc  to  be  found  in  most  of 
the  constitutions  of  the  states,  and  in 
some  of  their  laws.  In  Pennsylvania, 
the  nets  of  the  12th  of  Ecbruary,  1802, 
3 Smith's  Laws  of  Pa.  485 ; and  0th 
of  March,  1818,  •">  Sm.  L Pa.  309, 
contain  various  provisions,  making 
certain  offices  incompatible  w ith  each 
other.  At  common  luw,  offices  subor- 
dinate and  interfering  with  each  other 
have  been  considered  incompatible;  for 
example,  a man  cannot  be  at  once  a 
judge  and  prothonotary  or  clerk  of  the 
same  court.  4 Inst.  100.  Vide  4 S. 
6c  R.  277  ; 17  S.  6c  U.  219  ; and  the 
article  Office. 

INCOMPETENCY,  in  the  French 
law , is  the  state  of  a judge  who  cannot 
take  cognizance  of  a dispute  brought 
before  him  ; a want  of  jurisdiction. 

2.  — Incompetency  is  material,  ra - 
lionc  matcrUe , or  [K.T.sonul,  ralione  per- 
sona. The  first  takes  place  when  n 
judge  takes  cognizance  of  a matter 
over  which  another  judge  has  the  sole 
jurisdiction,  and  this  cannot  be  cured 
by  the  appearance  or  agreement  of  the 
parties. 

3.  — The  second  is,  when  the  matter 
in  dispute  is  within  the  jurisdiction  of 
the  judge,  but  the  parties  in  the  case 
are  not,  in  which  case  they  make  the 
judge  competent,  unless  they  make 
their  objection  before  they  take  de- 
fence. See  Peck,  374;  17  John.  13; 
12  Conn.  88;  3 Cowen,  Rep.  724;  1 
Penn.  195;  4 Yeates,  440.  When  a 
party  has  a privilege  which  exempts 
him  from  the  jurisdiction,  he  may 
waive  the  privilege.  4 McCord,  79; 
Wright,  484;  4 Mass.  593;  Pet  C. 
C.  R.  489 ; 5 Cranch,  288;  1 Pet.  R. 
449;  4 VV.  C.  C.  R.  84;  8 Wheat. 
099 ; Merl.  Rep.  mot  Incompetence. 

4.  — It  is  a maxim  in  tin;  common 
j law,  aliquis  non  delict  esse  ju/lex  in 

propria  causa.  Co.  Litt.  141,  a ; see 
14  Vin.  Abr.  573;  4 Com.  Dig.  0. 
The  greatest  delicacy  is  constantly  ob- 
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served  on  the  part  of  judges,  so  that 
they  never  act  when  there  could  Ik;  the 
possibility  of  doubt  whether  they  could 
be  free  from  bias,  and  even  n distnnt 
degree  of  relationship  has  induced  a 
judge  to  decline  interfering.  1 Knapp’s 
Hep.  376.  The  slightest  degree  of  |>e- 
cuninry  interest  is  considered  ns  an  in- 
superable objection.  4 Mod.  226 ; 
Comb.  218;  Hard.  44;  Hob.  87;  2 
Binn.  R.  454;  13  Mass.  R.  340;  5 
Mass.  K.  02;  6 Pick.  109;  Peck,  R. 
374;  Coxe,  Rep.  190;  3 Ham.  R. 
280;  17  John.  Rep.  133;  12  Conn. 
R.  88;  1 Penning.  R.  185;  4 Yeatcs, 
R.  406  ; 3 Cowen,  R.  725  ; Salk.  396  ; 
Bac.  Ab.  Courts,  B;  and  the  artieles 
Competency;  Credibility;  Interest; 
Judge;  Witness . 

Incompetkncy,  evidence , is  the 
want  of  legal  ability  in  a witness  to  Ijc 
heard  ns  such  on  the  trial  of  a cause. 

2. — The  objections  to  the  competen- 
cy (q.  v.)  of  a witness  arc  four-fold. 
The  first  ground  is  the  want  of  under- 
standing; a second  is  defect  of  reli- 
gious principles ; a third  arises  from 
the  conviction  of  certain  crimes,  or  in- 
famy of  character;  the  fourth  is  on 
account  of  interest,  (q.  v.)  1 Phil.  Ev. 
15. 

INCONTINENCE.  Impudicity,  the 
indulgence  in  unlawful  carnal  connex- 
ions. Wolff,  Dr.  des  la  Nat.  § 862. 

INCORPORATION.  This  term  is 
frequently  confounded,  particularly  in 
the  old  books,  with  corporation.  The 
distinction  l>etwecn  them  is  this,  that 
by  incorporation  is  understood  the  act 
by  which  a corporation  is  created ; by 
corporation  is  meant  the  body  thus 
created.  Vide  Corporation. 

Incorporation,  civil  law.  The  re- 
union of  one  domain  to  another. 

INCORPOREAL,  is  that  which  has 
no  body. 

2. — Things  incorporeal  are  those 
which  are  not  the  object  of  sense,  which 
cannot  be  seen  nor  felt,  but  which  we 
can  easily  conceive  in  the  understand- 
ing, us  rights,  actions,  successions, 
casements,  and  the  like.  Dig.  lib.  6, 
1. 1 ; lb.  lib.  41,  t-  1,1.  43,  § 1 ; Poth. 
Traite  des  choses,  § 2. 


Incorporeal  hereditament,  title , 
estates , is  a right  issuing  out  of,  or  an- 
nexed unto,  a thing  corporeal. 

2.  — Their  existence  is  merely  in 
idea  and  abstracted  contemplation, 
though  their  effects  and  profits  may  be 
frequently  the  objects  of  our  bodily 
senses.  Co.  Lilt.  9 a ; Pyth.  Traite 
des  choses,  § 2.  According  to  Sir 
William  Blackstonc,  there  arc  ten 
kinds  of  incorporeal  hereditaments ; 
namely,  1,  advowsons;  2,  tithes;  3, 
commons;  4,  ways;  5,  offices;  6, 
dignities  ; 7,  franchises ; 8,  corodies ; 
9,  annuities;  10,  rents.  2 Blacks. 
Com.  20. 

3.  — But,  happily  for  us  in  the  United 
States,  there  arc  no  advowsons,  tithes, 
dignities,  nor  corodies.  The  others 
have  no  necessary  connexion  with  real 
estate,  and  are  not  hereditary, -and, 
with  the  exception  of  annuities,  in  some 
cases,  cannot  be  transferred,  and  do 
not  descend. 

Incorporeal  property,  civil  late, 
is  that  which  consists  in  legal  right 
merely  ; or,  ns  the  term  is  in  the  com- 
mon law,  of  choscs  in  actions.  Vide 
Corporeal  property. 

TO  INCULPATE.  To  accuse  one 
of  a crime  or  misdemeanor. 

INCUMBENT,  cedes,  law.  A clerk 
resident  on  his  benefice  with  cure ; lie 
is  so  called  because  he  does,  or  ought 
to,  bend  the  whole  of  his  studies  to  his 
duties.  In  common  parlance,  it  signi- 
fies one  who  is  in  the  possession  of  an 
office,  as,  the  present  incumbent. 

INCUMBRANCE,  whatever  is  a 
lion  upon  an  estate. 

2. — A right  in  a third  person  in  the 
land  in  question  to  the  diminution  of 
the  value  of  the  land,  though  consist- 
ent with  the  passing  of  the  fee  by  the 
deed  of  conveyance,  is  an  encum- 
brance; therefore  a public  highway 
over  the  land;  1 Appl.  R.  313;  2 
Mass.  97;  10  Conn.  431;  a private 
right  of  way;  15  Pick.  68;  5 Conn. 
497  ; a claim  of  dower ; 22  Pick.  477  ; 
2 Grcenl.  22 ; a lien  by  judgment  or 
mortgage;  5 Greenl.  94;  15  Verm. 
683;  or  any  outstanding,  elder,  and 
better  title,  will  be  considered  as  an 
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encumbrance ; 4 Muss.  680 ; 2 Greenl. 
22 ; 22  Pick.  147  ; 5 Conn.  407  ; 8 
Pick.  346;  15  Pick.  68;  13  John. 
105;  5 Greenl.  94;  2 N.  H.  Rep. 
458;  11  S.  & R.  100;  4 Ilulst.  130; 
7 Ilulst.  261 ; Verm.  676 ; 2 Greenl. 
Ev.  § 242. 

3.  — In  cases  of  sales  of  real  estate, 
the  vendor  is  required  to  disclose  the 
incumbrances,  and  to  deliver  to  the 
purchaser  the  instruments  by  which 
they  wore  created,  or  on  which  the 
defects  arise ; and  the  neglect  of  this 
will  be  considered  as  a fraud.  Sugd. 
Vend.  6;  1 Ves.  06;  and  sec  6 Vcs. 
.jr.  193;  10  Ves.  jr.  470;  1 Sch.  & 
Lof.  227  ; 7 Serg.  & Rawle,  73. 

4.  — Whether  the  tenant  for  life,  or 
the  remainder-man,  is  to  keep  down 
the  interest  on  incumbrances,  see  Turn. 
R.  174;  3 Mer.  R.  566;  5 Ves.  00; 
4 Vcs.  24.  Sec,  generally,  14  Vin. 
Ab.  352 ; Com.  Dig.  Chancery,  4 A 
10,  113;  0 Watts,  R.  152. 

INDEBITATUS  ASSUMPSIT,  rc - 
medics , pleadings,  is  that  species  of 
action  of  assumpsit,  in  which  the  plain- 
tiff alleges  in  his  declaration,  first  a 
debt,  and  then  a promise  in  considera- 
tion of  the  debt,  that  the  defendant,  be- 
ing indebted , he  promised  the  plaintiff 
to  pay  him.  The  promise  so  laid  is, 
generally,  an  implied  one  only.  Vide 
1 Chit.  PI.  334;  Stcph.  PI.  318;  Yclv. 
21  ; 4 Co.  92  b.  For  the  history  of 
this  form  of  action,  sec  3 Reeves’s  Hist. 
Com.  Law  ; 2 Comyn  on  Contr.  540  to 
556;  1 H.  Rl.  550,  551;  3 Black. 
Com.  154;  Yelv.  70.  Vide  Pactum 
Constitute  Pccuni/e. 

INDEBTEDNESS.  The  state  of 
being  in  debt,  without  regard  to  the 
ability  or  inability  of  the  party  to  pay 
the  same.  See  1 Story,  Eq.  343 ; 2 
Hill.  Ab.  421. 

2. — But  in  order  to  create  an  indebt- 
edness, there  must  be  an  actual  liabili- 
ty at  the  time,  either  to  pay  then  or  at 
a future  time.  If,  for  example,  a per- 
son were  to  enter  and  become  surety 
for  another,  who  enters  into  a rule  of 
reference,  he  docs  not  thereby  become 
a debtor  to  the  opposite  party  until  the 
rendition  of  the  judgment  on  the  award. 


1 Mass.  134.  See  Creditor;  Debt; 
JJ  clft  or. 

INDECENCY.  Obscenity,  calcu- 
lated to  promote  the  violation  of  the 
law,  or  that  which  tcuds  to  the  general 
corruption  of  morals.  2 Serg.  & 
Rawle,  91. 

2. — The  following  arc  examples  of 
such  indecency,  namely  : the  exposure 
by  a man  of  his  nuked  person  on  a 
balcony,  to  public  view,  or  bathing  in 
public,  2 Cumpb.  89 ; or  the  exhibition 
of  bawdy  pictures,  2 Chit.  Cr.  Law, 
42;  2 Serg.  & Rawle,  91.  This  in- 
decency is  punishable  by  indictment. 
Vide  l Sid.  168;  S.  C.  1 Keb.  620;  2 
Yerg.  R.  482,  589 ; 1 Mass.  Rep.  8 ; 

2 Chan.  Cas.  110;  1 Russ.  Cr.  302; 
1 Hawk.  P.  C.  c.  5,  s.  4 ; 4 Bl.  Com. 
65,  n. ; 1 East,  1*.  C.  c.  1,  s.  1 ; 
Burn’s  Just.  Lowdncss. 

INDEFEASIBLE,  what  cannot  be 
defeated ; what  cannot  be  undone. 
This  epithet  is  usually  applied  to  an 
estate  or  right  which  cannot  be  de- 
feated. 

INDEFENSUS.  One  sued  or  im- 
pleaded, who  refuses  to  answer. 

I N DEFI N 1TE.  W hat  is  undefined ; 
uncertain. 

Indefinite  number.  A number 
which  may  be  increased  or  diminished 
at  pleasure. 

2. — When  a corporation  is  compos- 
ed of  an  indefinite  number  of  persons, 
any  number  of  them  consisting  of  a 
majority  of  those  present  may  do  any 
act.  See  Definite  number. 

Indefinite  payment,  contracts , is 
that  which  a debtor  who  owes  several 
debts  to  a creditor,  makes  without 
making  an  appropriation,  (q.  v.) ; in 
that  case  the  creditor  has  a right  to 
make  such  appropriation. 

INDEMNITY.  What  is  given  to 
a person  to  prevent  his  suffering  dam- 
age. 2 McCord,  279.  Sometimes  it 
signifies  diminution  ; a tenant  who  has 
been  interrupted  in  the  enjoyment  of 
his  lease  may  require  an  idemnity  from 
the  lessor,  that  is,  a reduction  of  his 
rent. 

2. — It  is  a rule  established  in  all 
just  governments  that  when  private 
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property  is  required  for  public  use, 
idemnity  shall  be  given  by  the  public 
to  the  owner.  This  is  the  case  in 
the  United  States.  Sec  Code  Civil, 
art.  645.  See  Damnification. 

INDENTURE,  conveyancing,  is  an 
instrument  of  writing  containing  u 
conveyance  or  contract  between  two 
or  more  persons  usually  indented  or 
cut  unevenly,  or  in  and  out,  on  the  top 
or  side. 

2. — Formerly  it  was  common  to 
make  two  instruments  exactly  alike, 
and  it  was  then  usual  to  write  both  on 
the  same  parchment,  with  some  words 
or  letters  written  between  them,  through 
which  the  parchment  was  cut,  either 
in  a straight  or  indented  line,  in  such 
a manner  as  to  leave  one-half  of  the 
word  on  one  part,  and  half  on  the 
other.  The  instrument  usually  com- 
mences with  these  words,  “This  in- 
denture,” which  were  not  formerly 
sufficient,  unless  the  parchment  or 
paper  was  actually  indented  to  make 
an  indenture,  5 Co.  20  ; but  now  if  the 
form  of  indenting  the  parchment  lx? 
wanting,  it  may  be  supplied  by  being 
done  in  court,  this  being  mere  form. 
Besides  it  would  be  cxceedingly*difficult 
with  even  the  most  perfect  instruments, 
to  cut  parchment  or  paper  without 
indenting  it.  Vide  Bac.  Ah.  Leases, 
&c.  K 2 ; Com.  Dig.  Fait,  C,  and  note 
(d);  Lilt.  sec.  370;  Co.  Litt.  143  b, 
229  a ; Cruise,  Dig.  t.  32,  c.  1,  s.  24  ; 
2 Bl.  Com.  294 ; \ Sess.  Cas.  222. 

INDEPENDENCE.  A state  of 
perfect  irresponsibility  to  any  superior  ; 
the  United  States  are  free  and  inde- 
pendent of  all  earthly  power. 

2. — Independence  may  be  divided  into 
political  and  natural  independence. 
By  the  former  is  to  be  understood  that 
we  have  contracted  no  tic  except  those 
which  flow  from  the  three  great  natural 
rights  of  safety,  liberty  and  property. 
The  latter  consists  in  the  power  of  being 
able  to  enjoy  a permanent  well-being, 
whatever  may  be  the  disposition  of  those 
from  whom  we  call  ourselves  indepen- 
dent. In  that  sense  a nation  may  be 
independent  with  regard  to  most  peo- 
ple, hut  not  independent  of  the  whole 


world.  Vide  Declaration  of  Indepen • 

di  tu 

INDEPENDENT  CONTRACT,  is 
one  in  which  the  mutual  acts  or 
promises  have  no  relation  to  each 
other,  either  as  equivalents  or  considera- 
tions. Civil  Code  of  Lo.  art.  1762. 

INDIAN  TRIBE,  a body  of  the 
aboriginal  Indian  race  of  men  found  in 
the  United  States. 

2. — Such  a tribe,  situated  within  the 
boundaries  of  a state,  and  exercising 
the  powersof  government  and  sovereign- 
ty, under  the  national  government,  is 
deemed  politically  a state ; that  is,  a 
distinct  political  society,  capable  of 
self-government ; but  it  is  not  deemed 
a foreign  state,  in  the  sense  of  the  con- 
stitution. It  is  rather  a domestic  de- 
pendent nation.  Such  a tribe  may 
properly  be  deemed  in  a state  of  pupil- 
lage; and  its  relation  to  the  United 
States  resembles  that  of  a ward  to  a 
guardian.  5 Pet.  R.  1,  16,  17 ; 20 
John.  R.  193;  3 Kent,  Com.  308  to 
316  ; Story  on  Const.  § 1096  ; 4 How. 
U.  S.  567  ; 1 McLean,  254  ; 6 Hill, 
546  ; 8 Ala.  R.  48. 

INDIANS.  The  aborigines  of  this 
country  are  so  called. 

2. — In  general,  Indians  have  no 
political  rights  in  the  United  States, 
they  cannot  vote  at  the  general  elections 
for  officers,  nor  hold  office.  In  New 
York  they  are  considered  ns  citizens 
and  not  as  aliens,  owing  allegiance  to 
the  government  and  entitled  to  its 
protection.  20  John.  188;  633.  But 
it  was  ruled  that  the  Cherokee  nation 
in  Georgia  was  a distinct  community. 
6 Pet.  515.  Sec  8 Co  wen,  189  ; 9 
Wheat.  673;  14  John.  181,  332;  18 
John.  50G. 

INDIANA.  The  name  of  one  of 
the  new  states  of  the  United  States. 
This  state  was  admitted  into  the  union 
by  virtue  of  the  “ Resolution  for  admit- 
ting the  state  of  Indiana  into  the 
Union,”  approved  December  11,  1816, 
in  the  following  words : Whereas,  in 
pursuance  of  an  act  of  Congress,  pass- 
ed on  the  nineteenth  day  of  April,  one 
thousand  eight  hundred  and  sixteen, 
entitled  “ An  act  to  enable  the  people 
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of  the  Indiana  territory  to  form  a con- 
stitution and  state  government,  and 
for  the  admission  of  that  state  into  the 
Union,”  the  people  of  the  said  territory 
did,  on  the  twenty-ninth  day  of  June, 
in  the  present  year,  by  a convention 
called  for  that  purpose,  form  for  them- 
selves a constitution  and  state  govern- 
ment, which  constitution  and  state 
government,  so  formed,  is  republican, 
and  in  conformity  with  the  principles 
of  the  articles  of  compact  between 
tho  original  states  and  the  people  and 
states  in  the  territory  north-west  of  the; 
river  Ohio,  passed  on  the  thirteenth 
day  of  July,  one  thousand  seven  hund- 
red and  eighty-seven. 

2.  — Resolved,  That  the  state  of 
Indiana  shall  be  one,  and  is  hereby 
declared  to  be  one  of  the  United  States 
of  America,  and  admitted  into  the 
Union  on  an  equal  footing  with  the 
original  states,  in  all  respects  what- 
ever. 

3.  — The  constitution  of  the  state 
was  adopted  by  a convention,  held  at 
Corydon,  in  the  year  eighteen  hundred 
and  sixteen,  from  the  10th  to  the  29th 
day  of  June  of  that  year.  The  pow- 
ers of  the  government  arc  divided  into 
three  distinct  departments,  and  each  of 
them  is  confided  to  a separate  body  of 
magistracy,  to  wit : those  which  arc 
legislative,  to  one ; those  which  arc 
executive,  to  another  ; and  those  which 
arc  judiciary  to  another.  Art.  2. 

4.  — 1st.  The  legislative  authority 
of  the  state  is  vested  in  a general  as- 
sembly, which  consists  in  a senate  and 
house  of  representatives,  both  elected 
by  the  people. 

5.  — 1.  The  senate  is  composed  of 
a number  of  persons,  who  shall  never 
be  less  than  one-third,  nor  more  than 
one-half  of  the  number  of  representa- 
tives. The  number  to  be  fixed  by  law. 
Art.  3,  s.  6.  A senator  shall,  1,  have 
attained  the  age  of  twenty-five  years  ; 
2,  be  a citizen  of  the  United  States  ; 3, 
have  resided,  next  preceding  his  elec- 
tion, two  years  in  this  state,  the  last 
twelve  months  of  which  in  the  county 
or  district  in  which  he  may  be  elected, 
if  the  county  or  district  shall  have 


been  so  long  erected,  hut  if  not,  then 
within  the  limits  of  the  county  or 
counties,  district  or  districts,  out  of 
which  the  same  shall  have  been  taken, 
unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  Stutcs, 
or  of  this  state ; 4,  have  paid  a state  or 
county  tax.  Art.  3,  s.  7.  One-third 
of  the  senate  is  elected  every  year,  on 
the  first  Monday  in  August. 

0. — 2.  The  number  of  representa- 
tives is  to  be  fixed  by  law.  It  shall 
never  be  less  than  twenty-five,  nor 
more  than  thirty-six,  until  the  number 
of  white  male  inhabitants,  above  twenty- 
one  years  of  uge,  shall  bo  twenty-two 
thousand ; and,  alter  that  event,  in 
such  ratio  that  the  whole  number  of 
representatives  shall  never  be  less 
than  thirty-six,  nor  exceed  one  hun- 
dred. 

7.  — To  be  qualified  for  a representa- 
tive, a person  must,  1,  have  attained 
the  age  of  twenty-one  years  ; 2,  be  a 
citizen  of  the  United  States  ; 3,  be  an 
inhabitant  of  this  state  ; 4,  have  resided 
within  the  limits  of  the  county  in  which 
ho  shall  be  chosen  one  year  next  pre- 
ceding his  election,  if  the  county  shall 
have  been  so  long  erected,  but  if  not, 
then  within  the  limits  of  the  county  or 
counties  out  of  which  the  same  shall 
have  been  taken,  unless  he  shall  hnvo 
been  absent  on  the  public  business  of 
the  United  States,  or  of  this  state  ; 5, 
have  paid  a state  or  county  tax.  Art. 
3,  s.  4.  The  members  arc  elected 
yearly,  by  the  qualified  electors  of 
each  county  respectively,  on  the  first 
Monday  of  August.  Art.  3,  s.  3. 

8.  — 2d.  The  supreme  executive 
power  of  this  state  is  vested  in  a go- 
vernor, who  is  styled  the  governor  of 
the  state  of  Indiana.  And,  under 
certain  circumstances,  this  power  is 
exercised  by  the  lieutenant-governor. 

9.  — 1.  The  governor  is  chosen  by 
the  qualified  electors  on  the  first  Mon- 
day in  August,  at  the  place  where  they 
shall  respectively  vote  for  representa- 
tives. He  shall  hold  his  office  during 
three  years,  from  and  affer  the  third 
day  of  the  first  session  of  the  general 
assembly  next  ensuing  his  election,  and 
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until  a successor  shall  be  chosen  and 
qualified  ; and  shall  not  be  capable  of 
holding  it  longer  than  six  years  in  any 
term  of  nine  years.  His  requisite  qua- 
lifications n re,  that  he  shall,  1,  have 
been  a citizen  of  the  United  States  for 
ten  years ; 2,  be  at  least  thirty  years 
of  age;  3,  have  resided  in  the  state 
five  years  next  preceding  his  election, 
unless  he  shall  have  been  absent  on  the 
business  of  this  state,  or  of  the  United 
States ; 4,  not  hold  any  office  under 
the  United  States,  or  this  state.  He  is 
commander-in-chief  of  the  army  and 
navy  of  the  state,  when  not  in  the  ser- 
vice of  the  United  States  ; but  he  shall 
not  command  personally  in  the  field, 
unless  advised  so  to  do  by  u resolution 
of  the  generul  assembly.  He  nomi- 
nates, and  by  and  with  the  consent  of 
the  senate,  appoints  all  officers  whose 
appointment  is  not  otherwise  provided 
for;  fills  vacancies,  during  the  recess 
of  the  legislature;  remits  tines  and  for- 
feitures ; grants  reprieves  and  pardons, 
except  in  cases  of  impeachments ; may 
require  information  from  executive  offi- 
cers ; gives  to  the  general  assembly  in- 
formation, and  recommends  necessary 
measures  ; may  convene  the  legislature 
at  the  seat  of  government,  or  at  a dif- 
ferent place,  on  extraordinary  occa- 
sions, such  as  war  or  pestilence  ; may 
adjourn  the  two  houses,  when  they 
cannot  agree  as  to  an  adjournment; 
and  cause  the  laws  to  be  faithfully  ex- 
ecuted. He  is  also  invested  with  the 
veto  power.  Art.  4. 

10. — 2.  The  lieutenant-governor 
shall  be  chosen  at  every  election  for  a 
governor,  in  the  same  manner,  continue 
in  office  for  the  same  time,  and  possess 
the  same  qualifications.  In  voting  for 
governor  and  lieutenant-governor,  the 
electors  shall  distinguish  whom  they 
vole  for  as  governor,  and  whom  ns 
lieutenant-governor.  He  shall,  by  vir- 
tue of  his  office,  be  president  of  the  se- 
nate ; have  a right,  when  in  committee 
of  the  whole,  to  debate  and  vote  on  all 
subjects,  and  when  the  senate  arc 
equally  divided,  to  give  the  casting 
vote.  In  case  of  the  impeachment  of 
the  governor,  his  removal  from  office, 


death,  refusal  to  quulify,  resignation,  or 
absence  from  the  state,  the  lieutenant* 
governor  shall  exercise  all  the  powers 
and  authority  appertaining  to  the  office 
of  governor,  until  another  be  duly  qua- 
lified, or  the  governor  absent  or  im- 
peached shall  return  or  be  acquitted. 
Wheucvcr  the  government  shall  be  ad- 
ministered by  the  lieutenant-governor, 
or  he  shall  be  unable  to  attend  as  pre- 
sident of  the  senate,  the  senate  shall 
elect  one  of  their  own  members  as  pre- 
sident for  that  occasion.  And  if,  dur- 
ing the  vacancy  of  the  office  of  go- 
vernor, the  lieutenant-governor  shall  lx; 
impeached,  removed  from  office,  refuse 
to  qualify,  resign,  die,  or  be  absent 
from  the  state,  the  president  of  the  se- 
nate pro  tern,  shall,  in  like  manner,  ad- 
minister the  government,  until  he  shall 
be  superseded  by  a governor  or  lieu- 
tenant-governor. The  lieutenant-go- 
vernor, while  he  acts  as  president  of 
the  senate,  shall  receive  for  his  services 
the  same  compensation  which  shall,  for 
the  same  period,  be  allowed  to  the 
speaker  of  the  house  of  representatives, 
and  no  more:  and  during  the  time  he 
administers  the  government,  as  govern- 
or, shall  receive  the  same  compensa- 
tion which  the  governor  would  have 
received  and  been  entitled  to,  had  lie 
been  employed  in  the  duties  of  his  of- 
fice, and  no  more.  The  president  pro 
tempore  of  the  senate,  during  the  time 
he  administers  the  government,  shall 
receive,  in  like  manner,  the  same  com- 
pensation which  the  governor  would 
have  received,  had  he  been  employed 
in  the  duties  of  his  office,  and  no  more. 
If  the  lieutenant-governor  shall  be  call- 
ed upon  to  administer  the  government, 
and  shall  while  in  such  administration, 
resign,  die,  or  be  absent  from  the  state, 
during  the  recess  of  the  general  assem- 
bly, it  shall  be  the  duty  of  the  secreta- 
ry of  state,  for  the  time  being,  to  con- 
vene the  senate  for  the  purpose  of 
choosing  a president  pro  tempore.  Art. 
4,  s.  15  to  20. 

11. — 3d.  The  judicial  power  of  the 
state  is  vested  by  the  5th  article  of  the 
constitution  as  follows  : 

§ 1.  The  judiciary  power  of  this 
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slate,  both  as  to  matters  of  law  and 
equity,  shall  be  vested  in  one  supreme 
court,  in  circuit  courts,  and  in  such 
other  inferior  courts  as  the  general  as- 
sembly may,  from  time  to  time,  direct 
and  establish. 

12- — § 2.  The  supreme  court  shall 
consist  of  three  judges,  any  two  of 
whom  shall  form  a quorum,  and  shall 
have  appellative  jurisdiction  only,  which 
shall  be  co-extcnsive  with  the  limits  of 
the  state,  under  such  restrictions  nnd 
regulations,  not  repugnant  to  this  con- 
stitution, ns  may,  from  time  to  time,  be 
prescribed  by  law  : Provided,  nothing 
in  this  article  shall  be  so  construed  as 
to  prevent  the  general  assembly  from 
giving  the  supreme  court  original  juris- 
diction in  capital  cases  and  cases  in 
chancery,  where  the  president  of  the 
circuit  court  may  be  interested  or  pre- 
judiced. 

13.  — § 3.  The  circuit  courts  shall 
consist  of  a president  and  two  associate 
judges.  The  state  shall  be  divided  by 
law  into  three  circuits,  for  each  of 
which  a president  shall  be  appointed, 
who,  during  his  continuance  in  office 
shall  reside  therein.  The  president 
and  associate  judges,  in  their  respective 
counties,  shall  have  common  law  nnd 
chancery  jurisdiction,  as  also  complete 
criminal  jurisdiction,  in  all  such  cases, 
and  in  such  manner,  ns  may  be  pro- 
scribed by  law.  The  president  alone, 
in  the  absence  of  the  associate  judges, 
or  the  president  nnd  one  of  the  associ- 
ate judges,  in  the  absence  of  the  other, 
shall  be  competent  to  hold  a court,  as 
also  the  two  associate  judges,  in  the 
absence  of  the  president,  shall  be  com- 
petent to  hold  a court,  except  in  capi- 
tal cases,  and  cases  in  chancery : Pro- 
vided, that  nothing  herein  contained 
shall  prevent  the  general  assembly 
from  increasing  the  number  of  the  cir- 
cuits and  presidents,  ns  the  exigencies 
of  the  state  may,  from  time  to  time  re- 
quire. 

14.  — § 4.  The  judges  of  the  supremo 
court,  the  circuit  and  other  inferior 
courts,  shall  hold  their  offices  during 
the  term  of  seven  years,  if  they  shall 
so  long  behave  well,  and  shall  at  stated 


times  receive  for  their  services  a com- 
pensation which  shall  not  he  diminished 
during  their  continuance  in  office. 

15.  — § 5.  The  judges  of  the  supreme 
court  shall,  by  virtue  of  their  ofiices, 
!>o  conservators  of  the  peace  throughout 
the  state,  as  nlso  the  presidents  of  the 
circuit  courts,  in  their  respective  cir- 
cuits, and  the  associate  judges  in  their 
respective  counties. 

16.  — $6.  The  supreme  court  shall 
hold  its  sessions  at  tin;  scat  of  govern- 
ment, at  such  times  as  shall  be  pre- 
scribed by  law:  nnd  the  circuit  courts 
shall  be  held  in  the  respective  counties 
as  may  lie  directed  by  law. 

17.  — § 7.  The  judges  of  the  supreme 
court  shall  he  appointed  by  the  gover- 
nor, by  and  with  the  advice  and  con- 
sent of  the  senate.  The  presidents  of 
the  circuit  courts  shall  be  appointed  by 
joint  ballot  of  both  branches  of  the 
general  assembly,  nnd  the  associate 
judges  of  the  circuit  courts  shall  be 
elected  by  the  qualified  electors  in  their 
respective  counties. 

18.  — § 8.  The  supreme  court  shall 
appoint  its  own  clerk ; and  the  clerks 
of  the  circuit  court,  in  the  several 
counties,  shall  be  elected  by  the  quali- 
fied electors  in  the  several  counties, 
but  no  person  shall  be  eligible  to  the 
office  of  clerk  of  the  circuit  court  in 
any  county,  unless  he  shall  first  have 
obtained  from  one  or  more  of  the  judges 
of  the  supreme  court,  or  from  one  or 
more  of  the  presidents  of  the  circuit 
courts,  a certificate  that  he  is  qualified 
to  execute  the  duties  of  the  office  of 
clerk  of  the  circuit  court : Provided, 
that  nothing  herein  contained  shall  pre- 
vent the  circuit  courts  in  each  county 
from  appointing  a clerk  pro  tom.  until 
a qualified  clerk  may  be  duly  elected  : 
And  provided  also,  that  the  said  clerks 
respectively,  when  qualified  and  elect- 
ed, shall  hold  their  offices  seven  years, 
and  no  longer,  unless  re-appointed. 

19.  — § 12.  A competent  number  of 
justices  of  the  peace  shall  be  elected 
by  the  qualified  electors  in  each  town- 
ship in  the  several  counties,  and  shall 
continue  in  office  five  years,  if  they 
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powers  and  duties  shall,  from  time 
to  time,  In*  regulated  mul  defined  by 
law. 

INDICIA,  civil  hue.  This  term  is 
very  nearly  synonymous  to  the  term 
of  the  common  lawyers  “ circumstan- 
tial evidence.”  It  was  used  to  desig- 
nate the  facts  giving  rise  to  the  indirect 
inference,  rather  than  the  inference 
itself,  us  for  example,  the  possession  of 
goods  recently  stolen,  vicinity  to  the 
scene  of  the  crime,  sudden  change  in 
circumstances  or  conduct,  Ate.  Mas- 
card  us,  de  Prob.  lib.  1,  quiest.  15; 
Dali.  Diet.  Competence  Criminclle,  92, 
415;  Morin,  Diet,  du  Droit  Criminal, 
mots  Accusation,  Uhumbre  du  Con- 
soil. 

2.  — Indicia  may  be  defined  to  be 
conjectures  which  result  from  cir- 
cumstances not  absolutely  necessary 
and  certain,  but  merely  probable,  and 
which  may  turn  out  not  to  be  true, 
though  they  have  the  np|>enrancc  of 
truth.  Dcnisart,  mot  Indices.  Sec  Best 
on  Pres.  13,  note  (/). 

3.  — However  numerous  indicia  may 
be,  they  only  show  that  a thing  may 
be,  not  that  it  has  infallibly  been.  An 
indicium  can  have  effect  only  when  a 
connexion  is  essentially  necessary  with 
the  principal.  Effects  arc  known  by 
their  enuses,  but  only  when  the  effects 
can  arise  only  from  the  causes  to  which 
they  are  attributed.  When  several 
causes  may  have  produced  one  and  the 
same  effect,  it  is,  therefore,  unreason- 
able to  attribute  it  to  any  one  of  sucli 
causes.  A combination  of  fatal  cir- 
cumstances which  fortune  seems  to 
have  collected  together  for  the  purpose 
of  destroying  an  innocent  person,  some- 
times presents  itself,  and  deposes 
against  him ; such  circumstances  are 
mute  witnesses,  and,  from  that  fact, 
more  dangerous.  The  jury  become 
prejudiced,  their  indignation  is  kindled, 
and  their  zeal  is  seduced.  They  feel 
their  relation  toward  the  prisoner  not  j 
to  be  that  of  his  judges,  so  much  as  his  | 
accusers,  and  they  condemn  a man 
whom  they  ought  to  have  saved,  if  j 
they  had  required  that  proof  and  cer- 
tainty which  the  law  demands.  Sec  \ 


D’Aguesseau,  (Euvres,  vol.  xiii.  p.  243. 
See  Circumstances. 

INDICTED,  practice.  When  a 
man  is  accused  by  a bill  of  indictment 
preferred  by  a grand  jury,  ho  is  said 
to  be  indicted. 

IN  DICTION,  comput.  of  time.  An 
indiction  contained  u space  of  fifteen 
years. 

2. — It  was  used  in  dating  at  Rome 
and  England.  It  began  at  the  dismis- 
sion of  the  Niceno  council,  anno  Do- 
mini 312;  the  first  year  was  reckoned 
the  first  of  the  first  indiction,  the  sec- 
ond, the  third,  &c.,  till  fifteen  years 
afterwards.  The  sixteenth  year  was 
the  first  year  of  the  second  indiction, 
the  thirty-first  year,  wus  the  first  year 
of  the  third  indiction,  &c. 

IN  DICTM  ENT,  crim.  laic , practice , 
is  a written  accusation  of  one  or  more 
persons  of  a crime  or  misdemeanor, 
presented  to,  and  preferred  u|>on  oath 
or  affirmation,  by  a grand  jury  legally 
convoked.  4 III.  Com.  299  ; Co.  Litt. 
126  ; 2 Hale,  152  ; Bac.  Ab.  h.  t. ; Com. 
Dig.  h.  t.  (A);  1 Chit.  Cr.  L.  169. 

2.  — This  word,  indictment,  is  said 
to  be  derived  from  the  old  French 
word  inditcr,  which  signifies  to  indi- 
cate ; to  showy  or  point  out.  Its  object 
is  to  indicate  the  offence  charged 
against  the  accused.  Roy,  des  Inst. 
PAngl.  tome  2,  p.  347. 

3.  — To  render  an  indictment  valid, 
there  are  certain  essential  and  formal 
requisites.  First,  the  essential  requi- 
sites are,  1st,  that  the  indictment  be 
presented  to  some  court  having  juris- 
diction of  the  offence  stated  therein  ; 
2dly,  that  it  appear  to  have  been  found 
by  the  grand  jury  of  the  proper  coun- 
ty or  district ; 3rdly,  that  the  indict- 
ment be  found  a true  bill,  and  signed 
by  the  foreman  of  the  grand  jury; 
4thly,  that  it  be  framed  with  sufficient 
certainty  ; for  this  purpose,  the  charge 
must  contain  a certain  description  of 
the  crime  or  misdemeanor,  of  which 
the  defendant  is  accused,  and  a 'state- 
ment of  the  facts  by  which  it  is  con- 
stituted, so  as  to  identify  the  accusation. 
Cowp.  682,3;  2 Hale,  167  ; 1 Binn. 
R.  201 ; 3 Binn.  U.  533  ; 1 P.  A.  Bro. 
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R.  360 ; 6 Serg.  6:  Rawlc,  398  ; 4 
Scrg.  & Rawlc,  194;  4 Bl.  Com.  301  ; 

3 Y cates,  R.  407  ; 4 Cranch,  R.  107. 
5thly,  the  indictment  must  be  in  the 
English  language.  But  if  any  docu- 
ment in  a foreign  language,  us  a libel, 
be  necessarily  introduced,  it  should  be- 
set out  in  the  original  tongue,  and  then 
translated,  showing  its  application.  6 
T.  R.  102. 

4. — Secondly,  the  formal  requisites 
arc,  1st,  the  venue,  which  at  common 
law  should  always  he  laid  in  the  coun- 
ty where  the  otTence  has  beeu  commit- 
ted, although  the  charge  is  in  its  nature 
transitory,  us  a battery.  Hawk.  B.  2, 
c.  25,  s.  35.  The  venue  is  stated  in 
the  margin  thus,  “City  and  county  of 
Philadelphia,  to  wit.  2ndly,  The 
presentment  which  must  be  in  the  pres- 
ent  tense,  and  is  usually  expressed  by 
the  following  formula,  “ the  grand  in- 
quest of  the  commonwealth  of  Penn- 
sylvania, inquiring  for  the  city  and 
county  aforesaid,  upon  their  oaths  and 
aflirmations  present.”  See  as  to  the 
venue,  1 Pike,  R.  171  ; 9 Y'erg.  357. 
3dly,  The  name  awl  addition  of  the 
defendant ; hut  in  case  an  error  has 
been  made  in  this  respect,  it  is  cured 
by  the  plea  of  tin;  defendant.  Bac.  | 
Ab.  Misnomer,  (B) ; Indictment,  (G  2)  ; | 
2 Hale,  175;  1 Chit.  Pr.  202,  4thly, 
The  fiames  of  third  persons , when  they  j 
must  be  necessarily  mentioned  in  the  , 
indictment,  should  lx:  stuted  with  ccr-  j 
tainty  to  a common  intent,  so  as  sufli- 
ciently  to  inform  the  defendant  who  arc 
his  accusers.  When,  however,  the 
names  of  third  persons  cannot  be  as- 
certained, it  is  sufficient  in  some  cases, 
to  state  “ a certain  person  or  persons 
to  the  jurors  aforesaid  unknown.” 
Hawk.  B.  2,  c.  25,  s.  71  ; 2 East,  P. 
C.  651,  781;  2 Hale,  181;  Plowd. 
85;  Dyer,  97,  286;  8 C.  & P.  773. 
Sec  Unknown.  5thly,  The  time  when 
the  offence  was  committed,  should  in 
general  be  stated  to  be  on  a sj>ecific 
year  and  day.  In  some  oflcnccs,  as  in 
perjury,  the  day  must  be  precisely 
stated,  2 Wash.  C.  C.  Rep.  328 ; but 
although  it  is  necessary  that  a day 
certain  should  be  laid  in  the  indict- 
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ment,  yet,  in  general,  the  prosecutor 
may  give  evidence  of  an  oflfcnco  com- 
mitted on  any  other  day  previous  to 
the  finding  of  the  indictment.  5 Serg. 
& Rawlc,  316.  Vide  11  Serg.  & 
Rawle,  177 ; 1 Chit.  Cr.  Law,  217, 
224  ; 1 Chit.  PI.  Index,  tit.  Time.  Sec 
17  Wend.  475;  2 JXv.  5G7  ; 5 How. 
Mis.  14;  4 Dana,  490;  C.  & N.  369; 
1 Hawks,  460.  Othly,  The  offence 
should  be  projier/i/  described.  This  is 
done  by  stating  the  substantial  circum- 
stances necessary  to  show'  the  nature 
of  the  crime  ; and,  next,  the  formal  al- 
legations and  terms  of  art  required  by 
law.  1.  As  to  the  substantial  circum- 
stances. The  whole  of  the  facts  of  the 
case  necessary  to  make  it  appear  judi- 
cially to  the  court  that  the  indictors  have 
gone  upon  sufficient  premises,  should  he 
set  forth  ; but  there  should  Ik;  no  unne- 
cessary matter  or  any  thing  which  on  its 
face  makes  the  indictment  repugnant, 
inconsistent,  or  absurd.  2 Hale,  183; 
Haw.  B.  2,  c.  25,  s.  57  ; Bac.  Ab.  h.  t. 
(G  1) ; Com.  Dig.  h.  t.  (G  3)  ; 2 Leach, 
GG0 ; 2 Str.  1220.  All  indictments 
ought  to  charge  a man  with  a particu- 
lar offence,  and  not  with  being  an  of- 
fender in  general : to  this  rule  there 
there  arc  some  exception,  namely,  a 
common  barrator,  a common  scold,  and 
the  keeper  of  a cominou  bawdy-house, 
may  be  indicted  by  these  general  words. 
1 Chit.  Cr.  Law,  230,  and  the  authori- 
ties there  cited.  The  offence  must  not 
be  stated  in  the  disjunctive,  so  as  to 
leave  it  uncertain  on  what  it  is  intended 
to  rely  as  an  accusation  ; ns,  that  the 
defendant  erected  or  caused  to  be  erect- 
ed a nuisance  2 Str.  900 ; 1 Chit.  Cr. 
Law,  236. — 2.  There  arc  certain 
terms  of  art  used,  so  appropriated  by 
the  law  to  express  the  precise  idea 
which  it  entertains  of  the  offence,  that 
no  other  terms,  however  synonymous 
they  may  seem,  are  capable  of  filling 
the  same  office:  such,  for  example, 
as  traitorously,  fq.  v.)  in  treason; 
feloniously,  (q.  v.)  in  felony  ; burgla- 
riously, (q.  v.)  in  burglary ; maim, 
(q.  v.)  in  mayhem,  &e.  7tbly,  The 
conclusion  of  the  indictment  should 
conform  to  the  provision  of  the  consti- 
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tution  of  the  slate  on  the  subject,  where 
there  is  such  provision ; ns  in  Penn- 
sylvania, Const,  art.  s.  12,  which  pro- 
vides, that  “all  prosecutions  shall  l>e 
carried  on  in  the  name  and  by  the 
authority  of  the  commonwealth  of 
Pennsylvania,  and  conclude  against, 
the  peace  and  dig  nit  t/  of  the  same." 
As  to  the  necessity  and  propriety  of 
having  severnl  counts  in  an  indictment, 
vide  1 Chit.  Cr.  Law,  248;  ns  to  join- 
der of  several  oflences  in  the  same  in- 
dictment, vide  1 Chit  Cr.  Law,  253 ; 
Arch.  Cr.  PI.  00;  several  defendants 
may  in  some  cases  be  joined  in  the 
same  indictment,  lb.  255;  Arch.  Cr. 
PI.  59.  When  an  indictment  may  bo 
amended,  see  lb.  297 ; Stark.  Cr.  PI. 
280;  or  quashed,  lb.  298;  Stark.  Cr. 
PI.  331  ; Arch.  Cr.  00.  Vide,  gener- 
ally, Arch.  Cr.  PI.  R.  1,  part  1,  c.  1, 
p.  1 to  08;  Stark.  Cr.  PI.  1 to  330  ; 1 
Chit.  Cr.  Law,  108  to  304 ; Com.  Dig. 
h.  t. ; Vin.  Ah.  h.  t. ; Bar.  Ab.  h.  t. ; 
Dane’s  Ab.  h.  t. ; Ncls.  Ab.  h.  t. ; Bum’s 
Just.  h.  t. ; Buss,  on  Cr.  Index,  h.  t. 

5. — By  the  constitution  of  the  United 
States,  Amcndrn.  art.  5,  no  person  shall 
bo  held  to  answer  lor  a capital,  or 
otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a grand 
jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia,  when 
in  actual  sendee  in  time  of  war,  or 
public  dancer. 

INDK  TOR.  Tic  who  causes  ano- 
ther to  be  indictee!.  The  latter  is 
sometimes  called  the  indictee. 

INDIFFERENT.  To  have  no  bios 
nor  partiality.  7 Conn.  229.  A juror, 
an  arbitrator,  and  a witness,  ought  to 
be  indifferent,  and  when  they  are  not  so, 
they  may  be  challenged.  Sec  9 Conn.  42. 

IND1VISUM.  What  two  or  more 
persons  hold  in  common  without  parti- 
tion; undivided,  (q.  v.) 

TO  INDORSE,  to  write  on  the 
hack.  Bills  of  exchange  and  promis- 
sory  notes  are  indorsed  by  the  party 
writing  his  name  on  the  back;  writing 
one’s  name  on  the  back  of  a writ,  is 
to  indorse  such  writ.  7 Pick.  117. 
See  13  Mass.  396. 

INDORSEE,  contracts , is  the  per- 


son in  whose  favour  an  indorsement  is 
made. 

2. — He  is  entitled  to  all  the  rights  of 
the  indorser,  and,  if  the  hill  or  note 
have  been  indorsed  over  to  him  before 
it  l»ecame  due,  he  is  entitled  to  greater 
rights  than  the  indorser  would  have 
had,  had  he  retained  it  till  it  became 
due,  ns  none  of  the  parties  can  make  a 
set-off,  or  inquire  into  the  consideration 
of  the  bill  which  he  then  holds.  If  he 
remains  to  be  the  holder  (q.  v.)  when 
the  hill  becomes  due,  he  ought  to  make 
a legal  demand,  and  ^?ivc  notice  in 
case  of  non-acceptance  or  non-pay- 
ment. Chittv  on  Bills,  passim. 

INDORSEMENT,  crim.  law  and 
practice.  When  a warrant  for  the  nr- 
rest  of  a person  charged  with  a crime 
has  been  issued  by  n justice  of  the 
peace  of  one  county,  which  is  to  be 
executed  in  another  county,  it  is  neces- 
sary in  some  states,  as  in  Pennsylva- 
nia, that  it  should  Is*  indorsed  by  a jus- 
tice of  the  county  where  it  is  to  lx:  ex- 
ecuted, this  indorsement  is  called  hack- 

ing.  (<1-  '*.) 

I indorsement,  contracts , in  its  most 
general  acceptation,  is  what  is  written 
on  the  hack  of  an  instrument  of  writ- 
ing, and  which  has  relation  to  it ; as, 
for  example,  a receipt  or  acquittance 
on  a bond ; an  assignment  on  a pro- 
missory note. 

2.  — Writing  one’s  name  on  the  hack 
of  a bill  of  exchange,  or  a promissory 
note  payable  to  order,  is  what  is  usu- 
ally called  an  indorsement.  It  will  be 
convenient  to  consider,  1 , the  form  of 
an  indorsement ; and,  2,  its  effect. 

3.  — 1.  An  indorsement  is  in  full,  or 
in  blank.  In  full,  when  mention  is 
made  of  the  name  of  the  indorsee  ; 
and  in  blank,  when  the  name  of  the 
indorsee  is  not  mentioned.  Chilty  on 
Rills,  170;  13  Serg.  & Rawlc,  315. 
A blank  indorsement  is  made  by  writ- 
ing the  name  of  the  indorser  on  the 
back  ; u writing  or  assignment  on  the 
face  of  the  note  or  bill  would,  how. 
ever,  be  considered  to  have  the  force 
and  effect  of  an  indorsement.  16 
East,  R.  12. 

4.  — Indorsements  may  also  be  re- 
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strictive,  conditional,  or  qualified.  A 
restrictive  indorsement  may  restrain 
the  negotiability  of  a bill,  by  using  ex- 
press words  to  that  effect,  ns  by  in- 
dorsing it  “ payable  to  J.  S.  only,”  or 
by  using  other  words  clearly  demon- 
strating bis  intention  to  do  so.  Dougl. 
637.  The  indorser  may  also  make 
his  indorsement  conditional,  and  if  the 
condition  be  not  performed,  it  will  bo 
invalid.  4 Taunt.  Rep.  30.  A quali- 
fied indorsement  is  one  which  passes 
the  property  in  the  bill  to  the  indorsee, 
but  is  made  without  responsibility  to 
the  indorser,  7 Taunt.  R.  160;  the 
words  commonly  used  arc,  sans  re- 
course without  recourse.  Chit,  on  Bills, 
170;  3 Mass.  2*25;  12  Mass.  14,  15. 

5 — 2.  The  effects  of  a regular  in- 
dorsement may  be  considered,  1,  ns 
between  the  indorsor  and  the  indorsee ; 
2,  between  the  indorser  and  the  ac- 
ceptor; and,  3,  between  the  indorser 
and  future  parties  to  the  bill. 

6.  — 1.  An  indorsement  is  sometimes 
an  original  engagement,  as,  when  a 
man  draws  a bill  payable  to  his  own 
order,  and  indorses  it ; mostly,  how- 
ever, it  operntes  ns  an  assignment,  os 
when  the  bill  is  perfect,  and  the  payee 
indorses  it  over  to  a third  |»erson.  As 
an  assignment,  it  carries  with  it  all  the 
rights  which  the  indorsee  had,  with  a 
guaranty  of  the  solvency  of  the  debtor. 
This  guaranty  is,  nevertheless,  upon 
condition  that  the  holder  will  use  due  dili- 
gence in  making  a demand  of  payment 
from  the  acceptor,  and  give  notice  of 
non-acceptance  or  non-payment.  13 
Serg.  & Rnwle,  311. 

7.  — 2.  As  between  the  indorsee  and 
the  acceptor,  the  indorsement  has  the 
effect  of  giving  to  the  former  all  the 
rights  which  the  indorser  had  against 
the  acceptor,  and  all  other  parties  lia- 
ble on  the  bill,  and  it  is  unnecessary 
that  the  acceptor  or  other  party  should 
signify  his  consent  or  knowledge  of  the 
indorsement ; and  if  made  before  the 
bill  is  paid,  it  conveys  all  these  rights 
without  any  set-off,  as  between  the  an- 
tecedent parties.  Being  thus  fully  in- 
vested with  all  the  rights  in  the  bill, 
the  indorsee  may  himself  indorse  it  to 


another,  when  he  becomes  responsible 
to  all  future  parties  as  an  iudorscr,  as 
the  others  wore  to  him. 

8. — 3.  The  indorser  becomes  re- 
sponsible by  that  act  to  all  persons 
who  may  afferwards  become  party  to 
the  bill. 

Vide  Chittv  on  Bills,  ch.  4 ; 3 Kent, 
Com.  58;  Vin.  Abr.  Indorsement; 
Com.  Dig.  Fait,  E 2;  13  Serg.  &; 
Rawle,  311;  Mori.  Rcpert.  mot  En- 
dossement ; Pard.  Droit,  Com.  344— 
357  ; 7 Verm.  356 ; 2 Dana,  R.  90 ; 
3 Dana,  R.  407;  8 Wend.  000;  4 
Verm.  11  ; 5 Harr.  & John.  115. 

INDORSER,  confracts,  is  the  per- 
son who  makes  an  indorsement. 

2.  — The  indorser  of  a bill  of  ex- 
change, or  other  negotiable  paper,  by 
his  indorsement  undertakes  to  be  re- 
s|»onsible  to  the  holder  for  the  amount 
of  the  bill  or  note,  if  the  latter  shall 
make  a legal  demand  from  the  payer, 
and,  in  default  of  payment,  give  proper 
notice  thereof  to  the  indorser.  But  the 
indorser  may  make  bis  indorsement 
conditional,  which  will  operate  as  a 
transfer  of  the  bill,  if  the  condition  be 
performed ; or  he  may  make  it  quali- 
fied, so  that  lie  shall  not  be  responsible 
on  non-payment  by  the  payer.  Chitty 
on  Bills,  1*79, 180* 

3.  — To  muke  an  indorser  liable  on 
his  indorsement,  the  instrument  must 
1)0  commercial  paper,  for  the  indorse- 
ment of  a bond  or  single  bill  will  not, 
per  se,  create  a responsibility.  13 
Serg.  & Rawle,  311. 

4.  — When  there  are  several  indor- 
sers, the  first  in  point  of  time  is  gene- 
rally, but  not  always,  first  responsible; 
there  may  be  circumstances  which  may 
cast  the  responsibility,  in  the  first 
place,  as  between  them,  on  a subse- 
quent indorser.  5 Muni*.  R.  252. 

INDUCEMENT,  plea/Jing , is  the 
statement  of  matter  which  is  introduc- 
tory to  the  principal  subject  of  the  de- 
claration or  plea,  &c.  but  which  is  ne- 
cessary to  explain  and  elucidate  it ; 
i such  matter  as  is  not  introductory  to 
or  necessary  to  elucidate  the  substance 
or  gist  of  the  declaration  or  plea,  &c. 
nor  is  collaterally  applicable  to  it,  not 
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being  inducement  but  surplusage.  In- 
ducement or  conveyance  (which  are 
synonymous  terms)  is  in  the  nature  of 
a preample  to  an  act  of  assembly,  and 
leads  to  the  principal  subject  of  the  de- 
duration  or  plea,  Acc.  the  same  as  that 
does  to  the  purview  or  providing  clause  j 
of  the  act.  For  instance,  in  an  action 
for  a nuisance  to  property  in  the  pos- 
session of  the  plaintiff,  the  circumstance 
of  his  being  possessed  of  the  property 
should  be  stated  as  inducement,  or  by 
way  of  introduction  to  the  mention  of 
the  nuisance.  Lawcs,  1*1.  GO,  07 ; 1 
Chit.  PI.  292  ; Stcph.  PI.  257  ; 14  Vin. 
Ah.  405 ; 20  lb.  345 ; Bac.  Ab.  Pleas, 

6c.  i a. 

Inducement,  contracts , evidence,. , is 
the  moving  cause  of  an  action. 

2.  — In  contracts  the  benefit  which 
the  obligor  is  to  receive  is  the  induce- 
ment to  making  them.  Vide  Cause ; 
Consideration. 

3.  — When  a person  is  charged  with 
n crime,  ho  is  sometimes  induced  to 
make  confessions  by  the  flattery  of 
hope,  or  the  torture  of  fear.  When  i 
such  confessions  are  made  in  conse-  i 
quence  of  promises  or  threats  by  a J 
person  in  authority,  they  cannot  be  re- 
ceived in  evidence.  In  England  a dis- 
tinction has  been  made  between  tem- 
poral and  spiritual  inducements ; con- 
fessions made  under  the  former  are  not 
receivable  in  evidence  while  the  latter 
may  be  admitted.  Joy  on  Conf.  ss.  1 
and  4. 

INDUCUE  LEG  ALES,  Scotch 
law.  The  days  between  the  citation 
of  the  defendant,  and  the  day  of  ap- 
pearance. Bell’s  Scotch  Law  Diet.  h. 
t. ; the  days  between  the  test  and  the 
return  day  of  the  writ. 

INDUCTION,  cedes,  law.  The 
giving  a clerk  instituted  to  a benefice, 
the  actual  possession  of  its  temporal- 
ties,  in  the  nature  of  livery  of  seisin. 
Ayl.  Parerg.  299. 

INDULGENCE.  A favour  granted. 

2. — It  is  a general  rule  that  where 
a creditor  gives  indulgence,  by  enter- 
ing into  a binding  contract  with  a prin- 
cipal debtor,  by  which  the  surety  is  or 
may  be  damnified,  such  surety  is  dis- 


charged, because  the  creditor  has  put 
it  out  of  his  power  to  enforce  imme- 
diate payment,  when  the  surety  would 
have  a right  to  require  him  to  do  so. 
G Dow,  P.  C.  238  ; 3 Meriv.  272  ; Bac. 
Ab.  Oblig.  1) ; and  sec  Giving  Time. 

3. — But  mere  inaction  by  the  credi- 
tor, if  he  do  not  deprive  himself  of  the 
right  to  sue  the  principal,  does  not  in 
general  discharge  the  surety.  Sec 
Forbearance . 

INELIGIBILITY.  The  incapacity 
to  be  lawfully  elected. 

2.  — This  incapacity  arises  from  va- 
rious causes,  and  a person  may  be  in- 
capable of  being  elected  to  one  office 
who  may  be  elected  to  another;  the 
incapacity  may  also  be  perpetual  or 
temporary. 

3.  — 1.  Among  the  perpetual  inabili- 
ties may  be  reckoned,  1 , tilt;  inability 
of  women  to  be  elected  to  a public 
office ; 2,  of  citizens  born  in  a foreign 
country  to  be  elected  president  of  the 
United  States. 

4.  — 2.  Among  the  temporary  ina- 
bilities may  be  mentioned,  1,  the  hold- 
ing of  an  office  declared  by  law  to  be 
incompatible  with  the  one  sought ; 2, 
the  non-payment  of  the  taxes  required 
by  law ; 3,  the  want  of  certain  pro- 
perty qualifications  required  by  the 
constitution ; 4,  the  want  of  age,  or 
being  over  the  age  required.  Vide 
Flexibility ; Incompatibilitt/. 

I N EV (TABLE  ACCIDENT.  A 
term  used  in  the  civil  law,  nearly  sy- 
nonymous with  fortuitous  evenly  (q.  v.) 
2 Sm.  At  Marsh.  572.  In  the  common 
lawr  commonly  called  the  act  of  God , 
(q.  v.)  2 Smcd.  Ac  Marsh.  Err.  & 

App.  572. 

INFAMIS.  Among  the  Romans 
was  one  who  in  consequence  of  the 
application  of  a general  rule,  and  not 
by  virtue  of  on  arbitrary  decision  of 
the  censors,  lost  his  political  rights,  but 
preserved  his  civil  rights.  Sav.  Dr. 
Rom.  $ 79. 

INFAMY,  crini.  law , evidence , is 
that  state  which  is  produced  by  the 
conviction  of  crime  and  the  loss  of  ho- 
nour, w hich  renders  the  infamous  per- 
son incompetent  as  a witness. 
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2.  — It  is  to  be  considered,  1st,  what 
crimes  or  punishment  incapacitate  a 
witness  ; 2dly,  how  the  guilt  is  to  be 
proved  ; 3d!y,  how  the  objection  is  an- 
swered ; and,  4thly,  the  effect  of  infamy. 

3.  — 1.  When  a man  is  convicted  of 
an  offence  which  is  inconsistent  with 
the  common  principles  of  honesty  and 
humanity,  the  law  considers  his  oath 
to  be  of  no  weight,  and  excludes  his 
testimony  as  of  too  doubtful  and  suspi- 
cious a nature  to  be  admitted  in  a court 
of  justice  to  deprive  another  of  life, 
liberty  or  property.  Gilb.  L.  E.  256  ; 
2 Bulst.  154 ; 1 Phil.  23  ; Bull.  N.  P. 
291.  The  crimes  which  render  n per- 
son incompetent,  are  treason,  5 Mod. 
16,  74  ; felony,  2 Bulst.  154  ; Co.  Litt. 
G ; T.  Raym.  3G9 ; all  offences  found- 
ed in  fraud,  and  which  come  within 
the  general  notion  of  the  crimen  falsi 
of  the  Roman  law,  Leach,  496  ; as 
perjury  and  forgery,  Co.  Litt.  6 ; Fort. 
209  ; piracy,  2 Roll.  Ah.  886  ; swin- 
dling, cheating,  Fort.  209 ; barratry, 
2 Salk.  690  ; and  the  bribing  a witness 
to  absent  himself  from  a trial,  in  order 
to  get  rid  of  his  evidence,  Fort.  208. 
It  is  the  crime  and  not  the  punishment 
which  renders  the  offender  unworthy 
of  belief.  I Phill.  Ev.  25. 

4.  — 2.  In  order  to  incapacitate  the 
party,  the  judgment  must  be  proved 
as  pronounced  by  a court  possessing 
competent  jurisdiction.  1 Sid.  51  ; 2 
Stark.  C.  183;  Stark.  Ev.  part  2,  p. 
144,  note  (1) ; lb.  part  4,  p.  716.  But 
it  has  been  held  that  a conviction  of  an 
infamous  crime  in  another  country,  or 
another  of  the  United  States,  does  not 
render  the  witness  incompetent  on  the 
ground  of  infamy.  17  Mass.  515. 
Though  this  doctrine  appears  to  be  at 
variance  with  the  opinions  entertained 
by  foreign  jurists,  who  maintain  that 
the  state  or  condition  of  a person  in 
the  place  of  his  domicil  accompanies 
him  every  where.  Story,  Conff.  § 620, 
and  the  authorities  there  cited  ; Fcelix, 
Traite  Dc  Droit  Intern.  Prive,  § 31  ; 
Merl.  Report,  verbo  Loi,  § 6,  n.  6. 

5.  — 3.  The  objection  to  competency 
may  be  answered,  1st,  by  proof  of  par- 
don. See  Pardon.  And,  2dly,  by 


proof  of  a rcversnl  by  writ  of  error, 
which  must  be  proved  by  the  produc- 
tion of  the  record. 

6.  — 4.  The  judgment  for  an  infa- 
mous crime,  even  for  perjury,  docs  not 
preclude  the  party  from  making  an  af- 
fidavit with  a view  to  his  own  defence, 
2 Salk.  461;  2 Str.  1148;  Mnrtin’s 
Rep.  45.  He  may,  for  instance,  make 
an  affidavit  in  relation  to  the  irregu- 
larity of  a judgment  in  a cause  in 
which  he  is  party,  for  otherwise  ho 
would  be  without  a remedy.  But  the 
rule  is  confined  to  defence,  and  he  can- 
not be  heard  upon  oath  as  complainant, 
2 Salk.  461  ; 2 Str.  1 1 48.  When  the 
witness  becomes  incomjictcnt  from  in- 
famy of  character,  the  effect  is  the 
same  as  if  he  were  dead  ; and  if  he  has 
attested  any  instrument  as  a witness, 
previous  to  his  conviction,  evidence 
may  be  given  of  his  handwriting.  2 
Str.  833 ; Stark.  Ev.  part  2,  sect.  193; 
lb.  part  4,  p.  723. 

7.  — By  infamy  is  also  understood 
the  expressed  opinion  of  men  generally 
ns  to  the  vices  of  another.  Wolff*,  Dr. 
de  la  Nat.  et  des  Gens,  § 148. 

INFANCY.  The  state  or  condition 
of  a person  under  the  age  of  twenty- 
one  years.  Vide  Infant. 

I N FA N T,  jxrsons,  is  one  under  the 
age  of  twenty-one  years.  Co.  Litt.  171. 

2. — But  he  is  reputed  to  be  twenty- 
one  years  old,  or  of  full  age,  the  first 
instant  of  the  last  day  of  the  twenty- 
first  year  next  before  the  anniversary 
of  his  birth ; because  according  to  the 
civil  computation  of  time,  which  differs 
from  the  natural  computation,  the  last 
part  of  the  delay  having  once  com- 
menced, it  is  considered  as  ended. 
Savig.  Dr.  Rom.  § 182.  If,  for  ex- 
ample, a person  were  born  at  any  hour 
of  the  first  day  of  January,  1810,  (even 
a few  minutes  before  twelve  o’clock  of 
the  night  of  that  day,)  he  would  be  of 
full  age  at  the  first  instant  of  the  thir- 
ty-first of  December,  1831,  although 
nearly  forty-eight  hours  before  he  had 
actually  attuined  the  full  age  of  twenty- 
one  years,  according  to  years,  days, 
hours  and  minutes,  because  there  is,  in 
this  case,  no  fraction  of  a day.  1 Sid. 
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162 ; S.  C.  1 Keb.  589  ; 1 Salk.  44  ; 
Raym.  84  ; 1 III.  Com.  403,  404, 
note  (13)  by  Chitty  ; 1 Lilly’s  Reg. 
57  ; Com.  Dig.  Enfant,  A. ; Savig.  L)r. 
Rom.  383,  384. 

3.  — A curious  case  occurred  in  Eng- 
land  of  a young  lady  who  was  born  after 
the  house  clock  had  struck,  while  I he 
parish-clock  was  striking,  and  before 
St.  Paul’s  had  begun  to  strike  twelve 
on  the  night  of  the  fourth  and  fifth  of 
January,  1805,  and  the  question  was 
whether  she  was  born  on  the  4th  or 
5th  of  January.  Mr.  Coventry  gives 
it  ns  his  opinion  that  she  was  born  on 
the  fourth,  because  the  house  clock 
docs  not  regulate  any  thing  but  do- 
mestic aflairs,  that  the  parochial  clock 
is  much  better  evidence,  and  that  a me- 
tropolitan clock  ought  to  be  received 
with  “ implicit  acquiescence.”  Cov. 
on  Conv.  Ev.  183,  3.  It  is  conceived 
that  this  can  only  be  prima  facie,  be- 
cause if  the  fact  were  otherwise,  and 
the  parochial  and  metropolitan  clocks 
should  both  be  wrong,  they  would  un- 
doubtedly have  no  e fleet  in  ascertain- 
ing the  age  of  the  child. 

4.  — The  sex  makes  no  difference,  a 
woman  is  therefore  an  infant  until  she 
has  attained  her  age  of  twenty-one 
years.  Co.  Lilt.  171.  Before  arriving 
at  full  age  an  infant  may  do  many  acts. 
A male  at  fourteen  is  of  discretion,  and 
may  consent  to  marry  ; and  at  that 
age  he  may  disagree  to  and  unnual  a 
marriage  he  may  l>cfore  that  time  have 
contracted ; he  may  then  choose  a 
guardian ; and,  if  his  discretion  be 
proved,  may,  at  common  law,  make  a 
will  of  his  personal  estate ; at  seven- 
teen he  may  Ik?  an  executor.  A female 
at  seven  may  be  betrothed  or  given  in 
marriage ; at  nine  she  is  entitled  to 
dower  ; at  twelve  may  consent  or  dis- 
agree to  marriage ; and  at  seventeen 
rnay  be  an  executrix. 

5.  — Considerable  changes  of  the 
common  law  have  probably  taken 
place  in  many  of  the  states,  in  Penn- 
sylvania to  be  an  executor  the  party 
must  be  of  full  age.  In  general,  an 
infant  is  not  bound  by  his  contracts, 
unless  to  supply  him  for  necessaries. 


Sclw.  N.  P.  137;  Chit.  Contr.  31; 
Bac.  Ah.  Infancy,  cVc.,  I 3;  9 Vin. 
Ab.  391  ; 1 Com.  Contr.  150,  151 ; 3 
Rawle’s  R.  351;  8 T.  R.  335;  1 
Keb.  905,  913;  S.  C.  1 Sid.  258;  1 
Lev.  168;  1 Sid.  129;  1 Southard’s 
R.  87.  Sed  vide  0 Cranch,  226 ; 3 
Pick.  492;  1 Nott  & M‘Cord,  197. 
Or,  unless  he  is  empowered  to  enter 
into  a contract,  by  some  legislative 
provision ; as  with  the  consent  of  his 
parent  or  guardian  to  put  himself  ap- 
prentice, or  to  enlist  in  the  service  of 
the  United  States.  4 Binn.  487 ; 5 
Binn.  423. 

6.  — Contracts  made  with  him,  may 
be  enforced  or  u voided  by  him  on 
his  coming  of  age,  see  Parties , in  con - 
tracts ; Voi/laltlc.  But  to  this  general 
rule  there  is  an  exception  : he  cannot 
avoid  contracts  for  necessaries,  because 
these  are  for  bis  benefit.  See  Acces- 
saries. The  privilege  of  avoiding  a 
contract  on  account  of  infancy,  is 
strictly  personal  to  the  infant,  and  no 
one  can  take  advantage  of  it  but  him- 
self. 3 Green,  343 ; 3 Brev,  438. 
When  the  contract  has  been  jierformed, 
and  it  is  such  as  he  would  lx;  compel- 
lable by  law  to  perform,  it  will  Ik?  good 
and  bind  him.  Co.  Lift.  172  a ; and 
all  the  acts  of  an  infant,  which  do  not 
touch  his  interest,  but  take  elfect  from 
an  authority  which  he  has  been  trusted 
to  execute,  are  binding.  3 Burr.  1794; 
Fonbl.  Kq.  b.  1,  c.  2,  § 5,  note  (c). 

7.  — The  protection  which  the  law 
gives  an  infant  is  to  operate  as  a shield 
to  him,  to  protect  him  from  improvi- 
dent contracts,  hut  not  as  a sword  to 
do  injury  to  others.  An  infant  is 
therefore  responsible  for  his  torts,  as, 
for  slander,  trespass,  and  the  like:  hut 
he  cannot  he  made  responsible  in  an 
action  ex  delicto,  where  the  cause 
arose  on  a contract.  3 Rawle’s  R. 
351  ; 6 Watts’s  R.  9;  25  Wend.  399; 

3 Shep.  233;  9 N.  H.  Rep.  441 ; 10 
Verm.  71  ; 5 Hill,  391.  But  see 
contra,  6 Crnuch,  226  ; 15  Mass.  359  ; 

4 M‘Cord,  387. 

8.  — lie  is  also  punishable  for  his 
crime,  if  of  sufficient  discretion,  or 
doli  capax.  1 Russ,  on  Cr.  2,  3. 
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Vide,  generally,  Bingh.  on  Infancy ; 1 
Ilarc  & Wall.  Scl.  Dec.  103,  122 ; the 
various  Abridgments  and  Digests,  tit. 
Enfant,  Infancy;  and  articles  Age; 
Birth  ; Capax  Doit  ; Bead  born  ; 
Fa  /us  ; In  ventre  sa  mere. 

INFANTICIDE,  met/,  jurisp.  The 
murder  of  a new  born  infant.  Dalloz, 
Diet.  Homicide,  § 4;  Code  Penal,  300. 
There  is  a difference  between  this 
ofTencc  and  those  known  by  the  name  of 
prolicide , (q.  v.)  and  /reticule , (q.  v.) 

2.  — To  commit  infanticide  the  child 
must  be  wholly  born,  it  is  not  sufficient 
that  it  was  born  so  far  as  the  head  and 
breathed,  if  it  died  before  it  was  wholly 
born.  5 Carr.  & Payn.  329 ; 24 
Eng.  C.  L.  Rep.  344 ; S.  C.  0 Carr. 
& Pnvn.  349;  S.  C.  25  Eng.  C.  L. 
Rep.  433. 

3.  — When  this  crime  is  to  be  proved 
from  circumstances,  it  is  proper  to 
consider  whether  the  child  had  attained 
that  size  and  maturity  by  which  it 
would  lie  enabled  to  maintain  an  inde- 
pendent existence ; whether  it  was 
bom  alive ; and,  if  bom  alive,  by 
what  means  it  came  to  its  death.  1 
Beck's  Med.  Jur.  331  to  428,  where 
these  several  questions  are  learn- 
edly considered.  See  also  1 Briand, 
Med.  Leg.  prem.  part.  c.  8 ; Coo- 
per’s Med.  Jur.  h.  t.  Vide  Ryan’s 
Med.  Jur.  137;  Med.  Jur.  145,  194; 
Dr.  Cummin's  Proof  of  Infanticide 
considered ; Lecieux,  Considerations 
Medieo-legales  sur  I’infanticide ; Du- 
vergie,  Medicine  Legale,  art.  Infanti- 
cide. 

INFEOFFMENT,  estates.  The  act 
or  instrument  of  feoffment,  (q.  v.)  In 
Scotland  it  i9  synonymous  with  sasincy 
meaning  the  instrument  of  possession ; 
formerly  it  was  synonymous  with  in- 
vestiture. Bell’s  Sc.  L.  Diet.  h.  t. 

INFERENCE.  It  is  a conclusion 
drawn  bv  reason  and  common  sense 
from  premises  established  by  proof. 

2. — It  is  the  province  of  the  judge 
who  is  to  decide  upon  the  facts  to  draw 
the  inference.  When  the  facts  arc 
submitted  to  the  court,  the  judges  draw 
the  inference;  when  they  are  to  be 
ascertained  by  a jury,  it  is  their  duty 


to  do  so.  The  witness  is  not  permit- 
ted in  any  case  to  draw  the  inference, 
and  testify  that  to  the  court  or  jury. 
It  is  his  duty  to  state  the  facts  simply 
as  they  occurred.  Inferences  differ 
from  preemptions,  (o.  ?,) 

INFERIOR  COURTS.  By  this 
term  arc  understood  all  courts  except 
the  supremo  courts. 

INFIDEL,  persons,  evidence , is  one 
who  does  not  believe  in  the  existence 
of  a God,  who  will  reward  or  punish 
in  this  world  or  that  which  is  to  come. 
Willes's  R.  550.  This  term  has  liecn 
very  indefinitely  applied,  and  has  l>cen 
by  different  persons  made  to  express 
almost  opposite  ideas.  Under  the 
name  of  infidel,  Lord  Coke  comprises 
Jews  and  heathens.  2 Inst.  500;  3 
Inst.  105;  and  Hawkins  includes 
among  infidels,  such  as  do  not  believe 
cither  in  the  Old  or  New  Testament. 
Hawk.  P.C.  b 2,  c.  40,  s.  148. 

2. — It  is  now  settled  that  when  the 
witness  believes  in  a God  who  will  re- 
ward or  punish  him  even  in  this  world 
he  is  competent.  YVilles,  R.  550.  His 
belief  may  be  proved  from  his  previous 
declarations  and  avowed  opinions;  and 
when  he  has  avowed  himscLf  to  be*  an 
infidel,  he  may  show  a reform  of  his 
conduct,  and  change  of  his  opinion 
since  the  declarations  proved  ; when 
the  declarations  have  been  made  for  a 
very  considerable  space  of  time,  slight 
proof  will  suffice  to  show  he  has 
changed  his  opinion.  There  is  some 
conflict  in  the  cases  on  this  subject, 
some  of  them  arc  here  referred  to:  18 
John.  R.  98 ; 1 Harper,  R.  62  ; 4 N. 
Damp.  R.  444;  4 Day’s  Cas.  51  ; 2 
Cowen,  R.  431,  433  n.,  572;  7 Conn. 
R.  0G  ; 2 Tcnn.  R.  96;  4 Law  Report, 
268 ; Alis.  Pr.  Cr.  Law,  438 ; 5 
Mason,  16;  15  Mass.  184;  1 Wright, 
345 ; So.  Car.  Law  Journ.  202.  Vide 
Atheist. ; Future  slate. 

INFIRM.  To  be  in  want  of  health. 

2. — When  a witness  is  infirm  to  an 
extent  likely  to  destroy  his  life,  or  to 
prevent  his  attendance  at  the  trial,  his 
testimony  de  bene  esse  may  be  taken  at 
any  age.  1 P.  VY  ill.  117  ; see  Aged 
witness;  Going  witness. 
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INFLUENCE.  Authority,  credit, 
ascendance. 

2. — Influence  is  proper  or  improper. 
Proper  influence  is  that  which  one  per- 
son gains  over  another  by  acts  of 
kindness  and  attention,  and  by  correct 
conduct.  3 Serg.  & Rawle,  269. 
Improper  influence  is  that  dominion 
acquired  by  any  person  over  a mind  of 
sanity  for  general  purposes,  and  of 
sufficient  soundness  and  discretion  to 
regulate  Ins  affairs  in  general,  which 
prevents  the  exercise  of  his  discretion, 
and  destroys  his  free  will.  1 Cox’s 
Cas.  355.  When  the  former  is  used 
to  induce  a testator  to  make  a will,  it 
will  not  vitiate  it,  but  when  the  latter  is 
the  moving  cause,  the  will  cannot 
stand.  1 Magg.  R.  581;  2 Hngg. 
142  ; 5 Serg.  Rawle,  207  ; 13  Serg. 
& Rawle,  3^3  ; 4 Grccnl.  R.  220  ; I 
Paige,  R.  171  ; 1 Dow  & Cl.  440  ; 1 
Speers,  93. 

INFORMATION,  is  an  accusation 
or  complaint  made  in  writing  to  a court 
of  competent  jurisdiction,  charging 
some  person  with  a specific  violation  of 
some  public  law.  It  dillers  in  nothing 
from  an  indictment  in  its  form  and  sub- 
stance, except  that  it  is  filed  at  the  dis- 
cretion of  the  proper  law  officer  of  the 
government,  er-  officio,  without  the  in- 
tervention or  approval  of  a grand  jury. 
4 Bl.  Com.  308,  9. 

2.  — In  the  French  law  the  term  in- 
formation is  used  to  signify  the  act  or 
instrument  which  contains  the  deposi- 
tions of  witnesses  against  the  accused. 
Poth.  Proc.  Cr.  sect.  2,  art.  5. 

3.  — Informations  have  for  their  ob- 
ject either  to  punish  a crime  or  misde- 
meanor, and  these  have,  perhaps,  never 
been  resorted  to  in  the  United  States  ; 
or  to  recover  penalties  or  forfeitures, 
which  are  quite  common.  For  the 
form  anil  requisites  of  an  information 
for  a penalty,  sec  2 Chit.  Pr.  1 05  to 
171.  Vide  Blake’s  Ch.  49;  14  Vin. 
Ab.407  ; 3 Story,  Constitution,  § 1780; 
3 Bl.  Com.  261. 

4.  — In  summary  proceedings  before 
justices  of  the  peace,  the  complaint  or 
accusation,  at  least  when  the  proceed- 
ings relate  to  a penalty,  is  called  an  in- 


formation, and  it  is  then  taken  down  in 
writing  and  sworn  to.  As  the  object 
is  to  limit  the  informer  to  a certain 
charge,  in  order  that  the  defendant  may 
know  what  he  has  to  defend,  and  the 
justice  may  limit  the  evidence  and  his 
subsequent  adjudication  to  the  allega- 
tions in  the  information,  it  follow's  that 
the  substance  of  the  particular  com- 
plaint must  be  stated,  and  it  must  lie 
sufficiently  formal  to  contain  all  mate- 
rial averments,  8 T.  R.  296  ; 5 Barn. 
& Cres.  251  ; 11  E.  C.  L.  R.  217  ; 2 
Chit.  Pr.  156.  See  1 Wheat.  R.  9. 

Information  in  tiif.  nature  of  a 
writ  of  quo  warranto,  remedies. 
The  name  of  a proceeding  against  any 
one  who  usurps  a franchise  or  office. 

2. — Informations  of  this  kind  arc 
filed  in  the  highest  courts  of  ordinary 
jurisdiction  in  the  several  states,  cither 
by  the  attorney -general,  of  his  own  au- 
thority, or  by  the  prosecutor,  w ho  is 
entitled,  pro  forma,  to  use  his  name,  as 
the  case  may  be.  6 Cowon,  R.  102, 
n.;  10  Mass.  290;  2 Dali.  112;  2 
Ilalst.  R.  101  ; 1 Rep.  Const.  Ct.  (So. 
Cur.)  36  ; 3 Serg.  & Rawle,  52 ; 15 
Serg.  & Rawle,  127  ; though,  in  form, 
these  informations  are  criminal,  they 
are,  in  their  nature,  but  civil  proceed- 
ings, 3 T.  R.  484  ; Kyd  on  Corp. 
439  ; they  arc  used  to  try  a civil  right, 
or  to  oust  a wrongful  possessor  of  an 
office.  3 IJall.  490  ; 1 Serg.  & Rawle, 
385.  For  a full  and  satisfactory  state- 
ment of  the  law  on  this  subject,  the 
reader  is  referred  to  Angcll  on  Corp. 
ch.  20,  p.  469.  And  sec  Quo  War- 
ranto. 

INFORMATUS  NON  SUM,  plead- 
ing, practice,  i.  e.,  I am  not  informed ; 
a formal  answer  made  in  court,  or  put 
upon  record  by  an  attorney  when  he 
has  no  more  to  say  in  defence  of  his 
I client. 

INFORMER.  A person  who  in- 
forms or  prefers  an  accusation  against 
another,  whom  he  suspects  of  the  vio- 
lation of  some  penal  statute. 

2. — When  the  informer  is  entitled  to 
the  penalty  or  part  of  the  penalty,  upon 
the  conviction  of  an  ofiendcr,  he  is,  or 
is  not  a competent  witness,  accordingly 
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as  the  statute  creating  the  penalty  has 
or  has  not  made  him  so.  1 Phil.  Ev. 
97;  Rose.  Cr.  Ev.  107;  5 Mass.  R. 
57;  1 Doll.  68;  1 Satind.  262, 
c.  Vide  articles,  Prosecutor ; Re- 
wards. 

INFORTIATUM,  civil  law.  The 
second  part  of  the  Digest  or  Pandects 
of  Justinian,  is  called  infortiatum , see 
Digest.  This  part,  which  commences 
with  the  third  title  of  the  twenty-fourth 
book,  and  ends  with  the  thirty-eighth 
book,  was  thus  called  because  it  was 
the  middle  part,  which,  it  was  snid, 
was  supported  nnd  fortified  by  the  two 
others.  Some  have  supposed  that  this 
name  was  given  to  it,  because  it  treats 
of  successions,  substitutions,  and  other 
important  matters,  nnd  being  more 
used  than  the  others,  produced  greater 
fees  to  the  lawyers. 

INFRA  PR^ESIDIA.  This  term  is 
used  in  relation  to  prizes,  to  signify 
that  they  have  been  brought  completely 
in  the  power  of  the  captors  thnt  is  with- 
in the  towns,  camps,  ports  or  fleet  of 
the  captors.  Formerly,  the  rule  was, 
nnd  perhaps  still  in  some  countries  is, 
that  the  act  of  bringing  a prize  infra 
prtexi/Jia,  changed  the  property,  but 
the  rule  now  established  is,  that  there 
must  l)e  a sentence  of  condemnation  to 
effect  this  purpose.  1 Rob.  Adm.  R. 
134;  1 Kent’s  Com.  104;  Chit.  Law 
of  Nat.  98  ; Abb.  Sh.  14  ; Hugo,  Droit 
Romain,  § 90. 

INFRACTION.  The  breach  of  a 
law  or  agreement ; the  violation  of  a 
compact.  In  the  French  law  this  is 
the  generic  expression  to  designate  all 
actions  which  arc  punishable  by  the 
code  of  France. 

INFUSION,  med.jur.  A pharma- 
ceutical operation,  which  consists  in 
pouring  a hot  or  cold  fluid  upon  a sub- 
stance, whose  medical  properties  it  is 
desired  to  extract.  Infusion  is  also 
used  for  the  product  of  this  operation. 
Although  infusion  diflers  from  decoc- 
tion, (q.  v.)  they  are  said  to  be  ejusrlem 
generis  ; and  in  the  case  of  an  indict- 
ment which  charged  the  prisoner  with 
giving  a decoction,  and  the  evidence 
was  that  he  had  given  an  infusion,  the 
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difference  was  held  to  be  immaterial. 
3 Camp.  R.  74. 

INGENUI,  civ.  lav\  were  those  free- 
men who  were  born  free. 

2. — They  were  a class  of  freemen, 
distinguished  from  those  who,  born 
slaves,  had  afterwards  legally  obtained 
their  freedom;  the  latter  were  called  at 
various  periods,  sometimes  liherli,  some- 
times ubertini.  An  unjust  or  illegal 
servitude  did  not  prevent  a man  from 
being  ingenuus. 

INGRATITUDE,  is  tho  forgetful- 
ness of  a kindness  or  benefit. 

2. — In  the  civil  law,  ingratitude  on 
the  part  of  a legatee,  was  sufficient  to 
defeat  a legacy  in  his  favour.  In  Lou- 
isiana, donations  biter  vivos  are  liable 
to  be  revoked  or  dissolved  on  account 
of  the  ingratitude  of  the  donee  ; but  tho 
revocation  on  this  account  can  take 
plncc  only  in  the  three  following  cases: 
1,  if  the  donee  has  attempted  to  take 
the  life  of  tho  donor  ; 2,  if  he  lias  been 
guilty  towards  him  of  cruel  treatment, 
crimes  or  grievous  injuries : 3,  if  ho 
has  refused  him  food  when  in  distress. 
Civ.  Code  of  Lo.  art.  1546,  1547; 
Roth.  Donations  entrevifs,  s.  3,  art.  1, 
§ 1.  There  art;  no  such  rules  in  tho 
common  law.  Ingratitude  is  not  pun- 
ishable by  law. 

INGRESS,  EGRESS  and  RE- 
GRESS.  These  words  nre  frequently 
used  in  leases  to  express  the  right  of 
the  lessee  to  enter,  go  upon,  and  return 
from  the  lands  in  question. 

INGRESSU.  An  ancient  writ  of 
entry,  by  which  the  plaintiff  or  com- 
plainant sought  an  entry  into  his  lands. 
Techn.  Diet.  h.  t. 

INGROSSING,  practice , the  act  of 
copying  from  a rough  draft  a writing 
in  order  that  it  may  be  executed  ; as, 
ingrossing  a deed. 

INHABITANT,  one  who  has  his 
domicil  in  a place  is  an  inhabitant  of 
that  place  ; one  who  has  an  actual  fix- 
ed residence  in  a place. 

2. — A mere  intention  to  remove  to  a 
place  will  not  make  a man  an  inhabit- 
ant of  such  place,  although  as  a sign 
of  such  intention  he  may  have  sent  his 
wife  and  children  to  reside  there,  1 
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Ashm.  II.  120  ; nor  will  his  intention 
to  quit  his  residence,  unless  consum- 
mated, deprive  him  of  his  right  as  an 
inhabitant.  1 Dali.  480.  Vide  10 
Ves.  339;  14  Vin.  Ah.  420;  1 Phil. 
Ev.  Index,  h.  t. ; Const,  of  Mass.,  part 
2,  c.  l,s.  2,  u.  1 ; Kyd  on  Corp.  321 ; 
Anal,  dcs  Pnnd.  do  Poth.  mot  I lahitans ; 
Poth.  Pand.  lib.  50,  t.  1,  s.  2;  0 
Adolp.  & Ell.  153;  33  Eng.  Common 
Law  Hep.  31. 

3.  — The  inhabitants  of  the  United 
Stutes  may  be  classed  into,  1,  those 
born  within  the  country ; and,  2,  those 
born  out  of  it. 

4.  — 1.  The  natives  consist,  1st,  of 
white  persons,  and  these  are  all  citizens 
of  the  United  States,  unless  they  have 
lost  that  right;  2dly,  of  the  aborigines, 
and  these  are  not  in  general  citizens  of 
the  United  States,  nor  do  they  possess 
any  political  power  ; 3dly,  of  negroes, 
or  descendants  of  the  African  race,  and 
theses  generally  possess  no  political  au- 
thority whatever,  not  being  able  to  vote, 
nor  to  hold  any  ofiicc ; 4thly,  of  the 
children  of  foreign  ambassadors,  who 
arc  citizens  or  subjects  as  their  fathers 
are  or  were  at  the  time  of  their  birth. 

5.  — 2.  Persons  bom  out  of  the  juris- 
diction of  the  Unite//  States,  are,  lst,chil- 
dren  of  citizens  of  the  United  States, orof 
persons  who  have  been  such  ; they  are 
citizens  of  the  United  States,  provided 
the  father  of  such  children  shall  have 
resided  within  the  same.  Act  of  Con- 
gress of  April  14,  1802,  § 4.  2dly, 
persons  who  were  in  the  country  at  the 
time  of  the  udoption  of  the  constitution, 
these  have  all  the  rights  of  citizens ; 
3dlv,  |>crson8  who  have  become  natur- 
alized uuder  the  laws  of  any  state  be- 
fore the  passage  of  any  law  on  the  sub- 
ject of  naturalization  by  Congress,  or 
who  have  become  naturalized  under  the 
acts  of  Congress,  are  citizens  of  the 
United  States,  and  entitled  to  vote  for 
all  officers  who  are  elected  by  citizens, 
and  to  hold  any  office  except  that  of 
president  and  vice-president  of  the 
United  States ; 4thly,  children  of  na- 
turalized citizens,  who  were  under  the 
age  of  twenty-one  years,  at  the  time  of 
their  parent’s  being  so  naturalized  or 


admitted  to  the  rights  of  citizenship, 
are,  if  then  dwelling  in  the  United 
States,  considered  as  citizens  of  the 
United  States,  and  entitled  to  the  same 
rights  as  their  respective  fathers ; 5thly, 
persons  who  resided  in  a territory 
which  was  annexed  to  the  United  States 
by  treaty,  and  the  territory  became  a 
state,  as,  for  example,  a person  who, 
!>orn  in  France,  moved  to  Louisiana  in 
1806,  and  settled  there,  and  remained 
in  the  territory  until  it  was  admitted  as 
a state,  it  was  held,  that  although  not 
naturalized  under  the  acts  of  Congress, 
he  was  a citizen  of  the  United  States. 
Dcsl>ois’s  Case,  2 Mart.  Lo.  H.  185; 
Othly,  aliens  or  foreigners,  who  have 
never  been  naturalized,  and  these  arc 
not  citizens  of  the  United  States,  nor 
entitled  to  any  political  rights  what- 
ever. See  Alien  ; Body  politic  ; Cit- 
izen; Domicil ; Naturalization. 

INHERITANCE,  estates,  is  a per- 
petuity in  lands  to  a man  and  his  heirs. 

2.  — The  term  inheritance  includes 
not  only  lands  and  tenements  which 
have  been  acquired  by  descent,  but 
also  every  fee  simple  or  lee  tail,  which 
a person  has  acquired  by  purchase, 
may  be  said  to  be  an  inheritance, 
because  the  purchaser’s  heirs  may 
inherit  it.  Lilt.  sec.  0. 

3.  — Estates  of  inheritance  are  divid- 
ed into  inheritance  ubsolute,  or  lee 
simple;  and  inheritance  limited,  one 
species  of  which  is  called  fee  tail. 
They  are  also  divided  into  corporeal, 
as  houses  and  lands ; and  incorporeal, 
commonly  called  incorporeal  heredita- 
ments, (q.  v.) ; 1 Cruise,  Dig.  68  ; Sw. 
1G3;  Poth.  dcs  Retraits,  n.  28. 

4.  — Among  the  civilians  by  inheri- 
tance is  understood,  the  succession  to 
all  the  rights  of  the  deceased.  It  is  of 
two  kinds,  1,  that  which  arises  by  tes- 
tament, when  the  testator  gives  his 
succession  to  a particular  person;  and, 
2,  that  which  arises  by  operation  of 
law,  which  is  called  succession  ab  i?i- 
tcsUU.  Hein.  Lee.  El.  § 484,  485. 

INHIBITION,  Scotch  laic , is  a 
personal  prohibition  which  passes  by 
letters  under  the  signet,  prohibiting  the 
party  inhibited  to  contract  any  debt, 
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or  do  nny  deed,  l>y  which  nnv  part  of 
the  lands  may  be  aliened  or  enrried 
ofT,  in  prejudice  of  the  creditor  inhibit- 
ing. Grek.  Pr.  L.  Scot.  B.  2,  t.  s.  2. 
See  Diligences. 

2. — In  the  civil  law,  the  prohibition 
which  the  law  makes,  or  a judge 
ordains  to  an  individual,  is  called  inhi- 
bition. 

I mi  notion,  Eng.  law , is  the  name 
of  a writ  which  forbids  a judge  from 
further  proceeding  in  a cause  depend- 
ing before  him  ; it  is  in  the  nature  of  a 
prohibition.  T.  de  la  Ley  ; F.  N.  B. 
39. 

INIQUITY.  Vico;  contrary  to  equi- 
ty ; injustice. 

2. — Where  in  a doubtful  matter,  the 
judge  is  required  to  pronounce,  it  is 
his  duty  to  decide  in  such  a manner 
as  is  the  least  against  equity. 

INITIAL,  placed  at  the  beginning. 
The  initials  of  a man’s  name  are  the 
first  letters  of  his  name,  ns,  G.  W.  for 
George  Washington.  When  in  a will 
the  legatee  is  described  by  the  initials 
of  his  name  only,  parol  evidence  may 
be  given  to  prove  his  identity.  3 Ves. 
14«.  And  a signature  made  simply 
with  initials  is  binding.  1 Dcnio,  R. 
471.  But  sec  Erek.  Inst.  B.  3,  t.  2, 

”*  INITIALIA  TESTIMONIl,  Scotch 
laic . Before  a witness  can  be  examin- 
ed in  chief,  he  may  be  examined  with 
regard  to  his  disposition,  whether  he 
bear  good  or  ill  will  towards  either  of 
the  parties;  whether  he  has  been 
prompted  what  to  say ; whether  he 
has  received  a bribe,  and  the  like. 
This  previous  examination,  which 
somewhat  resembles  our  voir  dire  is 
called  imtialia  testimemii. 

INITIATIVE,  French  law.  The 
name  given  to  the  important  preroga- 
tive given  by  the  charte  constitutionelle , 
art.  16,  to  the  late  king  to  propose 
through  his  ministers  projects  of  laws. 
1 Toull.  n.  39. 

INJUNCTION,  remedies , chancery 
practice.  An  injunction  is  a prohibi- 
tory writ,  specially  prayed  for  hv  a bill, 
in  which  the  plaintiflT’s  title  is  set  forth, 
restraining  a person  from  committing  or 


doing  an  act  (other  than  criminal  acts,) 
which  appear  to  lie  against  equity  and 
conscience.  Mitf.  PI.  124;  1 Mndd. 
Ch.  Pr.  126. 

2.  — Injunctions  are  of  two  kinds,  the 
one  called  the  writ  remedial,  and  the 
other  the  judicial  writ. 

3.  — 1st.  The  former  kind  of  injunc- 
tion, or  remedial  writ,  is  in  the  nature 
of  a prohibition,  directed  to,  and  con- 
trolling, not  the  inferior  court,  but  the 
party.  It  is  granted  when  a party  is 
doing  or  is  about  to  do  an  act  against 
equity  or  good  conscience,  or  litigious 
or  vexatious  ; in  these  cases  the  court 
will  not  leave  the  party  to  feel  the 
mischief  or  inconvenience  of  the  wrong, 
and  in  vain  look  for  redress,  but  will 
interpose  its  authority  to  restrain  such 
unjustifiable  proceedings. 

4.  — Remedial  injunctions  arc  of  two 
kinds;  common  or  special.  1.  It  is 
common  when  it  prays  to  stay  proceed- 
ings at  law,  and  will  lie  granted  of 
course ; as,  upon  an  attachment  for 
want  of  an  appearance,  or  of  an 
answer;  or  upon  a dedimus  obtained 
by  the  defendant  to  take  his  answer  in 
the  country  ; or  upon  his  praying  for 
lime  to  answer,  die.  Newl.  PI.  92  ; 
13  Ves.  323. — 2.  A special  injunction 
is  obtained  only  on  motion  or  petition, 
with  notice  to  the  other  party,  and  is 
applied  for,  sometimes  on  affidavit 
before  answer,  but  more  frequently 
upon  the  merits  disclosed  in  the  defen- 
dant's answer.  Injunctions  before 
answer  are  granted  in  cases  of  waste 
and  other  injuries  of  so  urgent  a nature, 
that  mischief  would  ensue  if  the  plain- 
tiff’were  to  wait  until  the  answer  were 
put  in  ; but  the  court  will  not  grant  an 
injunction  during  the  pendency  of  a 
plea  or  demurrer  to  the  bill,  for  until 
that  be  argued,  it  docs  not  appear 
whether  or  not  the  court  has  jurisdic- 
tion of  the  cause.  The  injunction 
granted  in  this  stage  of  the  suit,  is  to 
continue  till  answer  or  further  order; 
the  injunction  obtained  upon  the  merits 
confessed  in  the  answer,  continues 
generally  till  the  hearing  of  the  cause. 

6. — An  injunction  is  generally  grant- 
ed for  the  purpose  of  preventing  a 
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wrong,  or  preserving  property  in  dis- 
pute pending  a suit.  Its  effect  in 
general  is  only  in  personam , that  is, 
to  attach  and  punish  the  party  if  diso- 
bedient in  violating  the  injunction. 
Ed.  Inj.  363;  Harr.  Ch.  Pr.  652. 

6.  — The  principal  injuries  which 
mny  be  prevented  by  injunction  relate 
to  the  person , to  personal  property , or 
to  real  property.  These  will  be  sepa- 
rately considered. 

7.  — 1.  With  respect  to  the  jterson , 
the  chancellor  may  prevent  a breach 
of  the  jh’ucc  by  requiring  sureties  of 
the  peace.  A court  of  chancery  has 
also  summary  and  extensive  jurisdic- 
tion for  the  protection  of  the  relative 
rights  of  persons , ns  between  husband 
and  wife,  parent  and  child,  and  guar- 
dian and  ward  ; and  in  these  cases  on 
a proper  state  of  facts,  an  injunction 
will  Ikj  granted.  For  example,  an  in- 
junction may  be  obtained  by  a parent 
to  prevent  the  marriage  of  his  infant 
son.  1 Madd.  Ch.  Pr.  3 IS ; Ed.  Inj. 
207;  14  Ves.  206;  10  Ves.  282;  1 
Chitt.  Pr.  702. 

8.  — 2.  Injunctions  respecting  per- 
sonal property  wxv  usually  granted,  1st, 
to  restrain  a partner  or  agent  from 
making  or  negociating  bills,  notes  or 
contracts,  or  doing  other  acts  injurious 
to  the  partner  or  principal.  3 Ves.  Jr. 
74 ; 3 Bro.  C.  C.  15 ; 2 Carapb.  019  ; 

1 Price,  U.  503  ; 1 Mont,  on  Part.  93; 

1 Madd.  Ch.  Pr.  1G0;  Chit.  Bills,  58, 
01  ; 1 Hov.  Supp.  to  Ves.  jr.  *335; 
Woodd.  Lcct.  41(3. 

9.  — 2d.  To  restrain  the  negociation 
of  bills  or  notes  obtained  by  fraud,  or 
without  consideration.  8 Price,  R. 
631  ; Chit.  Bills,  31  to  41  ; E l.  Inj. 
210;  Blake's  Ch.  Pr.  338;  2 Anst. 
519;  3 Anst.  851  ; 2 Ves.  jr.  493;  1 
Fonb.  Eq.  43 ; 1 Madd.  Ch.  Pr.  154. — 
3d.  To  deliver  up  void  or  satisfied 
deeds.  1 V.  & B.  244 ; 11  Ves.  535  ; 
17  Ves.  111. — 4th.  To  enter  into  and 
deliver  a proper  security.  1 Anst. 
49. — 5th.  To  prevent  breaches  of 
covenant  or  contract,  and  enjoin  the 
performance  of  others.  Ed.  Inj.  308. — 
6th.  To  prevent  a breach  of  confidence 
or  good  faith,  or  to  prevent  other  loss ; 


as,  for  example,  to  restrain  the  dis- 
closure  of  secrets , which  came  to  the 
defendant’s  knowledge  in  the  course 
of  any  confidential  employment.  1 
Sim.  11.  483 ; and  see  1 Jac.  & W. 
394.  An  injunction  will  be  grunted 
to  prevent  the  publication  of  private 
letters  without  the  author’s  consent. 

, Curt,  on  Copyr.  90;  2 Atk.  342; 
Ambl.  737  ; 2 Swanst.  402,  427  ; 1 
Ball  & Beat-  207  ; 2 Ves.  & B.  19; 
1 Mart.  Lo.  R.  297 ; Bac.  Ab.  Injunc- 
tion A.  But  the  publication  will  be 
allowed  when  necessary  to  the  defence 
of  the  character  of  the  party  who 
received  them.  2 Ves.  & B.  19. — 7th. 
To  prevent  improper  sales,  payments, 
or  conveyances.  Chit.  Eq.  Dig.  tit. 
Practice,  xlvii. — 8th.  To  prevent  loss 
or  inconvenience  ; this  can  be  obtained 
on  filing  a bill  quia  timet , (q.  v.)  1 

Madd.  Ch.  Pr.  218  to  225.— 9th.  To 
prevent  waste  of  property  by  an  execu- 
tor or  administrator.  Ed.  inj.  300  ; 1 
Madd.  Ch.  Pr.  100,  224.— 10th.  To 
restrain  the  infringement  of  patents; 
Ed.  Inj.  ch.  12:  14  Ves.  130;  1 Madd. 
Ch.  Pr.  137;  or  of  copyrights;  Ed. 
Inj.  ch.  13;  8 Ves.  225 ; 17  Ves.  424. 
— 11th.  To  stay  proceedings  in  a 
court  of  law.  These  proceedings  will 
be  stayed  when  justice  cannot  be  done 
in  consequence  of  accident,  1 John. 
Cas.  417  ; 4 John.  Ch.  R.  287,  194; 
Latch,  24,  146,  148;  l Vern.  180, 
247;  1 Ch.  C.  77,  120;  1 Eq.  Cas. 
Ab.  92;  mistake,  1 John.  Ch.  R.  119, 
607 ; 2 John.  Ch.  R.  585 ; 4 John  Ch. 
R.  85  ; lb.  144  ; 2 Munf.  187  ; 1 Day’s 
Cas.  Err.  139;  3 Ch.  R.  55  ; Finch, 
413;  2 Frecm.  16;  Fitzg.  118;  or 
fraud,  1 John.  Ch.  R.  402;  2 John. 
Ch.  R.  512  ; 4 John.  Ch.  R.  65.  But 
no  injunction  will  be  granted  to  stay 
proceedings  in  a criminal  case.  2 
John.  Ch.  R.  387  ; 6 Mod.  12  ; 2 Ves. 
396. 

9. — 3.  Injunctions  respecting  real 
property  may  be  obtained,  1st,  to  pre- 
vent wasteful  trespasses  or  irreparable 
damages,  although  the  owner  may  be 
entitled  to  retake  possession,  if  he  can 
do  so,  without  a breach  of  the  peace. 
1 Chit.  Pr.  722.  2d,  To  compel  the 
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performance  of  lawful  works  in  the 
least  injurious  manner.  1 Turn.  & 
Myl.  181.  3d,  To  prevent  waste.  3 

Tho.  Co.  Lilt.  241,  M;  1 Madd.  Ch. 
Pr.  138 ; Ed.  Inj.  ch.  8,  9,  and  10;  1 
John.  Ch.  R.  11;  2 Atk.  183.  4th, 
To  prevent  the  creation  of  a nuisance, 
either  private  or  public.  1.  Private 
nuisance,  for  example,  to  restrain  the 
owner  of  a house  from  making  any 
erections  or  improvements,  so  as  mate- 
rially to  darken  or  obstruct  the  ancient 
lights  and  windows  of  an  adjoining 
house.  2 Russ.  R.  121.  2.  Public 

nuisances.  Though  usual  to  prosecute 
the  parties  who  create  nuisances  by 
indictment,  yet,  in  some  cases,  an  in- 
junction may  be  had  to  prevent  the 
creating  of  such  nuisance.  5 Ves. 
129;  1 Mad.  Ch.  150;  Ed.  Inj.  ch. 
11. 

10.  — 2d.  An  injunction  of  the  se- 
cond kind,  called  the  judicial  writ , 
issues  subsequently  to  a decree.  It  is 
a direction  to  yield  up,  to  quit,  or  to 
continue  j>osscssion  of  lands,  and  is 
properly  described  as  being  in  the  na- 
ture of  an  execution,  lid.  Inj.  2. 

11.  — Injunctions  are  also  divided 
into  temporary  and  perpetual.  1.  A 
temporary  injunction  is  one  which  is 
granted  until  some  stage  of  the  suit 
shall  be  reached,  as,  until  the  defend- 
ant shall  file  his  answer;  until  the 
hearing;  and  the  like.  2.  A perpetual 
injunction  is  one  w hich  is  issued  when, 
in  the  opinion  of  the  court,  at  the  hear- 
ing, the  plaintiff  has  established  a case, 
which  entitles  him  to  an  injunction ; or 
when  a bill,  praying  for  an  injunction, 
is  taken  pro  conlesso ; in  such  cases  a 
'perpetual  injunction  will  be  decreed. 
Ed.  Inj.  253. 

12.  — The  interdict  (q.  v.)  of  the  Ro- 
man law  resembles,  in  many  respects, 
our  injunction.  It  was  used  in  three 
distinct,  but  cognate  senses.  1.  It  was 
applied  to  signify  the  edicts  made  by 
the  praetor,  declaratory  of  his  intention 
to  give  a remedy  in  certain  casts, 
chiefly  to  preserve  or  to  restore  posses- 
sion ; this  interdict  was  called  cdictal, 
edictalc,  quod  praUoriis  edictis  proponi- 
tur,  ut  sciant  onmes  ea  forma  posse 


l implorari.  2.  It  was  used  to  signify 
i his  order  or  decree,  applying  the  re- 
medy in  tilt.*  given  case  lieiore  him,  and 
, then  was  called  decretal ; dec  retain, 
qu<>d  pra’tor  re  naUi  implorantibus  dc- 
crevit.  It  is  this  which  bears  a strong 
resemblance  to  the  injunction  of  a court 
of  equity.  3.  It  was  used,  in  the  last 
| place,  to  signify  the  very  remedy 
! sought  in  the  suit  commenced  under 
the  praetor’s  edict ; and  thus  it  became 
the  denomination  of  the  action  itself. 
Livingston  on  the  Batturc  case,  5 Am. 
Law  Journ.  271  ; 2 Story,  Eq.  Jur.  § 
865 ; Analyse  dcs  Pandcctes  dc  Po- 
thier,  h.  t. ; Diet,  du  Dig.  h.  t. ; Clef 
dcs  Lois  Rom.  h.  t. ; Ileineccii,  Elem. 
Pand.  Ps.  6,  § 286,  286. 

Vide,  generally,  Eden  on  Injunc- 
tions; 1 Madd.  Ch.  Pr.  125  to  105; 
Blake’s  Ch.  Pr.  330  to  344 ; 1 Chit. 
Pr.  701  to  731 ; Coop.  Eq.  PI.  Index, 
h.  t. ; Rcdeed.  PI.  Index,  h.  t. ; Smith’s 
Ch.  Pr.  h.  t. ; 14  Vin.  Ab.  442  ; 2 Hov. 
Supp.  to  Ves.  jr.  173,  434,  442;  Com. 
Dig.  Chancery,  D 8 ; Newl.  Pr.  ch.  4, 
s.  7. 

INJ CRIOUS  WORDS.  This  phrase 
is  used,  in  Louisiana,  to  signify  slan- 
der, or  libellous  words.  Code,  art.  3501 . 

INJURY,  a wrong  or  tort. 

2.  — Injuries  are  divided  into  public 
and  private ; nnd  they  affect  the  per- 
son, personal  projKirty,  or  real  pro 
perty. 

3.  — 1.  They  alfcct  the  person  abso- 
lutely or  relatively  ; the  absolute  inju- 
ries arc  threats  and  menaces,  assaults, 
batteries,  wounding,  mayhems;  inju- 
ries to  health,  by  nuisances  or  medical 
malpractices;  those  affecting  reputa- 
tion are  verbal  slnnder,  libels,  and  ma- 
licious prosecutions ; and  those  affect- 
ing personal  liberty  are,  false  impri- 
sonment and  malicious  prosecutions. 
The  relative  injuries  arc  those  which 
affect  the  right  of  a husband  ; these 
arc,  abduction  nnd  harbouring,  adul- 
tery and  buttery;  those  which  uffcct 
the  rights  of  a parent,  as,  abduction, 
seduction  nnd  battery  ; and  of  a mas- 
ter, seduction,  harbouring  and  battery 
of  his  apprentice  or  servant.  Those 
which  conflict  with  the  right  of  the  in- 
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fcrior  relation,  namely,  the  wife,  child, 
apprentice,  or  servant ; they  are,  with- 
holding conjugal  rights,  maintenance, 
wages,  dec. 

4. — 2.  Injuries  to  personal  property, 
are,  the  unlawful  taking  and  detention 
thereof  from  the  owner;  and  other  in- 
juries are,  sonic  damage  a fleeting  the 
same  while  in  the  claimant’s  possession 
or  that  of  a third  person,  or  injuries  to 
his  reversionary  interests. 

•r>. — 3.  Injuries  to  real  projtrrti/  are, 
ousters,  trespasses,  nuisances,  waste, 
subtraction  of  rent,  disturbance  of  right 
of  way,  and  the  like. 

— Injuries  arise  in  three  ways:  1, 
by  nonfeasance,  or  the  not  doing  what 
was  a legal  obligation,  or  duty,  or  con- 
tract, to  perform ; 2,  misfeasance,  or 
the  performance,  in  an  improper  man- 
ner, of  an  net  which  it  was  cither  the 
party’s  duty,  or  his  contract,  to  |>er- 
form ; 3,  malfeasance,  or  the  unjust 
performance  of  some  act  which  the 
party  had  no  right,  or  which  he  had 
contracted  not  to  do. 

7. — The  remedies  arc  different,  as 
the  injury  affects  private  individuals, 
or  the  public.  1.  When  the  injuries 
affect  a private  right  and  a private  in- 
dividual, (although  often  also  affecting 
the  public),  there  are  three  descriptions 
of  remedies;  first,  the  preventive,  such 
ns  defence,  resistance,  recaption,  almtc- 
ment  of  nuisance,  surety  of  the  |K*acc, 
injunction,  &c, : secondly,  remedies  for 
compensation,  which  may  be  by  arbi- 
tration, suit,  action,  or  summary  pro- 
ceedings before  a justice  of  the  pence  : 
thirdly,  proceedings  for  punishment,  ns 
by  indictment,  or  summary  proceed- 
ings before  a justice.  2.  When  the 
injury  is  such  ns  to  affect  the  public,  it 
becomes  a crime,  misdemeanor,  or  of- 
fence, and  the  party  may  lie  punished 
by  indictment,  or  summary  conviction, 
for  the  public  injury ; and  by  civil  ac- 
tion, at  the  suit  of  the  party,  for  the 
private  wrong.  But  in  cases  of  li-lonv, 
the  remedy  by  action  for  the  private 
injury  is  generally  susjyended  until  the 
party  particularly  injured  has  fulfilled 
his  duty  to  the  public  by  prosecuting 
the  offender  for  the  public  crime ; and 


in  cases  of  homicide  the  remedy  is 
merged  in  the  felony.  1 Chit.  Pr.  10; 
Ayl.  Pand.  592  ; and  article  Civil  Re- 
medy. 

8. — There  ore  many  injuries  for 
which  the  law  affords  no  remedy.  In 
general,  it  interferes  only  when  there 
has  been  a visible  bodily  injury  in- 
flicted by  force  or  poison,  while  it 
leaves  almost  totally  unprotected  the 
whole  class  of  the  most  malignant 
mental  injuries  and  sufferings,  unless 
in  a few  cases,  where,  by  descending 
to  a fiction,  it  sordidly  supposes  some 
pecuniary  loss,  and  sometimes — under 
a mask,  nnd  contrary  to  its  own  legal 
principles — affords  compensation  to 
wounded  feelings.  A parent,  for  ex- 
ample, cannot  sue,  in  that  character, 
for  nil  injury  inflicted  on  his  child  ; and 
when  his  own  domestic  happiness  has 
been  destroyed,  unless  the  fact  will 
sustain  the  allegation  that  the  daughter 
was  the  servant  of  her  father,  and  that, 
by  reason  of  such  seduction,  he  lost 
the  benefit  of  her  services.  Another 
instance  may  he  mentioned  : — A party 
cannot  recover  damages  for  terfxrl 
slander  in  many  cases;  ns  when  the 
fiiets  published  arc*  true,  for  the  defend- 
ant would  justify,  and  the  party  injured 
must  fail.  A case  of  this  kind,  re- 
markably hard,  occurred  in  England. 
A young  nobleman  lmd  seduced  a 
young  woman,  who,  alter  living  with 
him  some  time,  became  sensible  of  the 
impropriety  of  her  conduct.  She  left 
him  secretly,  and  removed  to  an  ob- 
scure place  in  the  kingdom,  where  she 
obtained  a situation,  and  liccame  highly 
respected  in  consequence  of  her  good 
conduct — she  was  even  promoted  to  a 
better  and  more  public  employment — 
when  she  was  unfortunately  discovered 
by  her  seducer.  lie  made  proposals 
to  her  to  renew  their  illicit  intercourse, 
which  were  rejected ; in  order  to  force 
her  to  accept  them,  he  published  the 
history  of  her  early  life,  ami  she  was 
discharged  from  her  employment,  and 
lost  the  good  opinion  of  those  on  whom 
she  depended  lor  her  livelihood.  For 
this  outrage  the  culprit  could  not  lie 
made  answerable,  civilly  or  criminally. 
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Nor  will  the  law  punish  criminally  the 
author  of  verbal  slander,  imputing 
even  the  most  infamous  crimes,  unless 
done  with  intent  to  extort  a chattel, 
money,  or  valuable  thing.  The  law 
presumes  (|K*rhaps  unnaturally  enough) 
that  a man  is  incapable  of  being 
alarmed  or  a fleeted  by  such  injuries  to 
his  feelings.  Vide  l Chit.  Med.  Jur. 
320. 

Injury,  in  the  civil  law , in  the  tech- 
nical sense  of  the  term,  is  a delict 
committed  in  contempt,  or  outrage  of 
any  one,  whereby  his  body,  his  dig- 
nity, or  his  reputation,  is  maliciously 
injured.  Voet,  Com.  ad  Pand.  lib.  47, 
t.  10,  n.  1. 

2.  — Injuries  may  be  divided  into  two 
classes,  with  reference  to  the  means 
used  by  the  wrong-doer,  namely  by 
words  and  by  acts.  The  first  arc 
called  verbal  injuries,  the  latter  real. 

3.  — A verbal  injury  when  directed 
against  a private  jierson  consists  in  the 
uttering  contumelious  words,  which 
tend  to  ex{K>9e  our  ncighliour’s  charac- 
ter by  making  him  little  or  ridiculous. 
Where  the  offensive  words  arc  uttered 
in  the  heat  of  a dispute,  and  spoken  to 
the  person’s  face,  the  law  does  not 
presume  any  malicious  intention  in  the 
uttercr,  whose  resentment  generally 
subsides  with  his  passion ; and  yet, 
even  in  that  case,  the  truth  of  the  in- 
jurious words  seldom  absolves  entirely 
from  punishment.  Where  the  inju- 
rious expressions  have  a tendency  to 
blacken  one’s  moral  character,  or  fix 
some  particular  guilt  upon  him,  and 
are  deliberately  repeated  in  different 
companies,  or  handed  al>out  in  whis- 
pers to  confidants,  it  then  grows  up  to 
the  crime  of  slander,  agreeably  to  the 
distinction  of  the  Roman  law,  I.  15,  ^ 
12,  tic  injur. 

4.  — A real  injury  is  inflicted  by  any 
fact  by  which  a person’s  honour  or 
dignity  is  affected ; as  striking  one  > 
with  a cane,  or  even  aiming  a blow 
without  striking  ; spitting  in  one’s  face; 
assuming  a coat  of  arms,  or  any  other 
mark  of  distinction  proper  to  another, 
&c.  The  composing  and  publishing  ' 
defamatory  libels  may  be  reckoned  of  ; 


this  kind.  Ersk.  Pr.  L.  Scot.  4,  4, 
45. 

INJUSTICE.  Is  that  which  is  op- 
posed to  justice. 

2. — It  is  cither  natural  or  civil:  1. 
Natural  injustice  is  the  act  of  doing 
harm  to  mankind,  by  violating  natural 
rights  ; 2.  Civil  injustice,  is  the  unlaw- 
ful violation  of  civil  rights. 

INLAG  A RE.  To  admit  or  restore 
to  the  benefit  of  law. 

INLAGATION.  The  restitution  of 
ono  outlawed  to  the  protection  of  the 
law.  Bract.  lib.  2,  c.  14. 

INLAND,  within  the  same  country. 

2. — It  seems  not  to  be  agreed 
whether  the  term  inland  applies  to  all 
the  United  States  or  only  to  one  state. 
It  has  been  holdcn  in  New  York  that 
a bill  of  exchange  by  one  person  in 
one  state,  on  another  person  in  another, 
is  an  inland  bill  of  exchange,  5 John. 
Rep.  375 ; but  a contrary  opinion 
seems  to  have  been  held  in  the  circuit 
court  of  the  United  States  for  Penn- 
sylvania. Whnrt.  Dig.  tit.  Bills  of 
Exchange,  E,  pi.  78.  Vide  2 Phil. 
Ev.  36,  and  J l ills  of  Exchange. 

INMATE,  is  one  who  dwells  in  a 
part  of  another’s  house,  the  latter 
dwelling,  at  the  same  time,  in  the  said 
house.  Kitch.  45,  b ; Com.  Dig. 
Justices  of  the  Peace,  B 85;  1 B.  & 
Ur.  578;  8 E.  C.  L.  R.  153;  2 Dowl. 
& Ryl.  743;  8 B.  & Cr.  71  ; 15  E. 
C.  L.  R.  154;  2 Mann.  & Ryl.  227  ; 
9 B.  & Cr.  170 ; 17  E.  C.  L.  R.  335 ; 
4 Mann.  & Ryl.  151  ; 2 Russ,  on  Cr. 
937  ; 1 Deac.  Cr.  L.  185  ; 2 East,  P. 
Cr.  499,  505  ; 1 Leach’s  Cr.  L.  90, 
237,  427;  Alcock’s  Registration  Cases, 
21  ; 1 Mann.  A*  Grau.  83;  39  E.  C. 
L.  R.  305.  Vide  I/ylgcr. 

INN.  A house  where  a traveller  is 
furnished  with  every  thing  he  has 
occasion  for  while  on  his  way.  Bac. 
Ah.  Inns.  (B) ; 12  Mod.  255  ; 3 B.  6c 
A.  283;  4 Campb.  77;  2 Chit.  Rep. 
484  ; 3 Chit.  Com.  Law,  305,  n.  6. 

2. — All  travellers  have  a lawful 
right  to  enter  an  inn  for  the  purpose  of 
being  accommodated.  It  has  been  held 
that  an  innkeeper  in  a town  through 
which  lines  of  stages  pass,  has  no 
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right  to  exclude  the  driver  of  one  of  | 
these  lines  from  his  yard  and  the  com- 
mon public  rooms,  where  travellers  are 
usually  placed,  who  comes  there  at 
proper  hours,  and  in  a proper  manner, 
to  solicit  passengers  for  his  coach,  and 
without  doing  any  injury  to  the  inn- 
keeper. 8 N.  H.  R.  623;  Hamm.  N. 
T.  170.  Vide  Entry;  (hirst. 

INNINGS,  cstafnt.  Lands  gained 
from  the  son  by  draining.  Cunn.  L. 
Diet.  h.  t. ; Law  of  Sewers,  31. 

INNKEEPER,  is  defined  to  be  the 
keeper  of  a common  inn  for  the  lodg- 
ing and  entertainment  of  travellers  and 
passengers,  their  horses  and  attendants, 
tor  a reasonable  compensation.  Bac. 
Ah.  Inns,  &c. ; Story,  Bailm.  § 475. 
But  one  who  entertains  strangers  occa- 
sionally, although  he  may  receive  com- 
pensation for  it,  is  not  an  innkeeper. 

2 Dev.  & But.  424. 

2.  — Ilis  duties  will  be  first  consi- 
dered ; and,  secondly,  his  rights. 

3.  — 1.  He  is  bound  to  take  in  and 
receive  all  travellers  and  wayfaring 
persons,  and  to  entertain  them,  if  he 
can  nccomodnte  thorn,  for  a reasonable 
compensation;  and  he  must  guard  their  | 
goods  with  proper  diligence.  He  is  liable  i 
only  for  the  goods  which  are  brought  1 
within  the  inn.  8 Co.  32 ; Jones’s 
Bailm.  91.  A delivery  of  the  goods 
into  the  custody  of  the  innkeeper  is  not, 
however  necessary,  in  order  to  make 
him  responsible;  for  although  he  mny 
not  know  any  thing  of  such  goods,  he 
is  bound  to  pay  for  them  if  they  nrc 
stolen  or  carried  away,  even  by  an 
unknown  person,  8 Co.  32  ; Hayw.  N. 
C.  R.  41  ; 14  John.  R.  175  ; 1 Bell’s 
Com.  461) ; and  if  he  receive  the  guest, 
the  custody  of  the  goods  may  be  con- 
sidered ns  an  accessory  to  the  principal 
contract ; and  the  money  paid  for  the 
apartments  ns  extending  to  the  care  of 
the  box  and  portmanteau.  Jones’s 
Bailm.  94;  Story,  Bailm.  § 470;  1 
Bl.  Com.  430 ; 2 Kent,  Com.  458  to 
463.  The  degree  of  care  which  the 
innkeeper  is  bound  to  take  is  uncom- 
mon care,  and  he  will  be  liable  for  a 
slight  negligence.  He  is  responsible 
for  the  acts  of  his  domestics  and  ser- 


vants, ns  well  ns  for  the  acts  of  his 
other  guests,  if  the  goods  are  stolen  or 
lost ; but  he  is  not  responsible  for  any 
tort  or  injury  done  by  his  servants  or 
others,  to  the  person  of  his  guest  with- 
out his  own  co-operation  or  consent.  8 
Co.  32.  The  innkeeper  will  be  ex- 
cused whenever  the  loss  has  occurred 
through  the  fault  of  the  guest.  Storv, 
Bailm.  § 483;  4 M.  & S.  306;  S.  C. 

1 Stark.  R.  251,  note;  2 Kent,  Com. 
461  ; l Yeates’s  R.  34. 

4. — 2.  The  innkeeper  is  entitled  to 
a just  compensation  for  his  care  and 
trouble  in  taking  care  of  his  guest  and 
Ins  property  ; and  to  enable  him  to 
obtain  this,  the  law  invests  him  with 
some  peculiar  privileges,  giving  him  a 
lien  upon  the  goods,  nnd,  it  is  said, 
upon  the  jjerson  of  his  guest,  for  his 
compensation.  3 B.  & Aid.  287  ; 8 
Mod.  172  ; l Shower,  Rep.  270  ; Bac. 
Ah.  Inns,  &c.,  D.  But  the  horse  of 
the  guest  can  l>c  detained  only  for  his 
ow  n keeping,  nnd  not  for  the  boarding 
nnd  personal  expenses  of  the  guest. 
Bac.  Ab.  h.  t.  The  landlord  may  also 
bring  an  net  ion  for  the  recovery  of  his 
compensation. 

Vide,  generally,  l Vin.  Ab.  224; 
14  Vin.  Ab.  436;  Bac.  Ab.  h.  t. ; 
Yelv.  67,  a,  162,  a;  2 Kent,  Com. 
458;  Avl.  Pand.  266;  9 Pick.  280; 
21  Wend.  285 ; 1 Ycntcs,  35;  Oliph. 
on  the  Law  of  Horses,  125. 

INNOCENCE,  the  absence  of  guilt. 

2. — The  law  presumes  in  favour  of 
innocence,  even  against  another  pre- 
sumption of  law:  for  example,  when  a 
woman  marries  a second  husband 
w ithin  the  space  of  twelve  months  nOer 
her  husband  had  left  the  country,  the 
presumption  of  innocence  preponde- 
rates over  the  presumption  of  the  con- 
tinuance of  life.  2 B.  & A.  386  ; 3 
Stark.  Ev.  1249.  An  exception  to 
this  rule  respecting  the  presumption  of 
innocence  has  been  made  in  the  case 
of  the  publication  of  a libel,  the  princi- 
pal being  presumed  to  have  authorised 
the  sale,  when  a libel  is  sold  by  his 
agent  in  his  usual  place  of  doing  busi- 
ness. 1 Rus9.  on  Cr.  341  ; 10  Johns. 
R.  443;  Bull.  N.  P.  6 ; Greenl.  Ev.  § 
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36.  See  4 Ncv.  & M.  341 ; 2 Ad.  & 
Ell.  640  ; 5 Barn.  & Ad.  80 ; 1 Stark. 
N.  P.  C.  21;  2 Nov.  & M.  219. 

INNOMINATE  CONTRACTS,  ci- 
vil law.  Contracts  which  have  no 
particular  names,  as  permutation  and 
transaction,  arc  so  called.  Inst.  2,  10, 
13.  There  are  many  innominate  con- 
tracts, but  the  Roman  lawyers  reduced  j 
them  to  lour  classes,  namely,  do  vt  des , 
do  nt  facias , facia  ut  ties , and  Jacio  ut  I 
facias.  Dig.  2,  14,  7,  2. 

INNOTESC1MUS,  English  law. 
An  epithet  used  for  letters-patent, 
which  art;  always  of  a charter  of  feoff- 
ment, or  somt!  other  instrument  not  of 
record,  concluding  with  the  words  In- 
noUscimus  per  presumes,  &c.  Tech. 
Dirt.  h.  t. 

INNOVATION,  change  of  a thing 
established  for  something  new. 

2. — Innovations  are  said  to  be  dan- 
gerous, as  likely  to  unsettle  the  com- 
mon law.  Co.  Litt,  370,  b ; lb.  282, 
b;  certainly  no  innovations  ought  to 
bo  made  by  the  courts,  but  as  every 
thing  human  is  mutable,  no  legislation 
can  be,  or  ought  to  be  immutable; 
changes  are  required  by  the  alteration 
of  circumstances ; amendments,  by  the 
imperfections  of  all  human  institutions; 
but  laws  ought  never  to  be  changed 
without  great  deliberation,  and  a due 
consideration  of  the  reasons  on  which 
they  were  founded,  as  of  the  circum- 
stances under  which  they  were  enact- 
ed. Many  innovations  have  been  made 
in  the  common  law,  which  philosophy, 
philanthropy  and  common  sense  ap- 
prove. The  destruction  of  the  Itcnefit 
of  clergy  ; of  appeal,  in  felony ; of  trial 
by  battle  awl  ordeal;  of  the  right  of 
sanctuary ; of  the  privilege  to  aJ/jure 
the  realm ; of  approvement , by  which 
anv  criminal  who  could  in  a judicial 
combat,  by  skill,  force  or  fraud  kill  his 
accomplice,  secured  his  own  pardon ; 
of  corruption  of  blm  l ; of  constructive 
treason  ; will  be  sanctioned  by  all  wise 
men,  and  none  will  desire  a return  to  . 
these  barbarisms.  The  reader  is  re-  ' 
ferred  to  the  case  of  James  v.  The 
Commonwealth,  12  Serg.  & R.  220, 
and  225  to  236,  where  Duncan,  J.,  ex-  \ 
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poses  the  absurdity  of  some  ancient 
laws,  with  much  sarcasm. 

Innovation,  Scotch  law.  The  ex- 
change of  one  obligation  for  another, 
so  that  the  second  shall  come  in  the 
place  of  the  first.  Bell's  Scotch  Law 
Diet.  h.  t.  The  same  as  Novation , 
(q.  v.) 

INNS  OF  COURT,  Engl.  Urn.— 
The  name  given  to  the  colleges  of  the 
English  professors  and  students  of  the 
common  law. 

2. — The  four  principal  inns  of  court 
are  the  Inner  Temple  and  Middle  Tem- 
ple, (formerly  belonging  to  the  Knights 
Templars)  Lincoln’s  Inn,  and  Gray’s 
Inn,)  anciently  belonging  to  the  earls 
of  Lincoln  and  Gray.)  The  other  inns 
are  the  two  Sergeants’  Inns.  The  Inns 
of  Chancery  were  probably  so  called 
because  they  were  once  inhabited  by 
! such  clerks,  as  chiefly  studied  the 
* forming  of  writs,  which  regularly  be- 
longed to  the  cursitors,  who  are  offi- 
cers of  chancery.  These  are  Tha vic’s 
Inn,  the  New  Inn,  Sy  mend’s  Inn,  Cle- 
ment’s Inn,  Clifford’s  Inn,  Staple’s  Inn, 
! Lion’s  Inn,  Furnival’s  Inn  and  Bar- 
nard’s Inn.  Before  being  called  to  the 
bar,  it  is  necessary  to  bo  admitted  to 
one  of  the  Inns  of  Court. 

INNUENDO,  ptea/lingy  is  an  aver- 
ment which  explains  the  defendant’s 
meaning  by  reference  to  antecedent 
I matter.  Salk.  513;  1 Ld.  Raym. 
256;  12  Mod.  139;  1 Saund.  243. 
The  innuendo  is  mostly  used  in  actions 
| for  slander. 

2.  — An  innuendo,  ns,  “ he  (the  said 
| plaintiff  meaning)”  is  only  explanatory 

| of  some  matter  expressed,  it  serves  to 
apply  the  slander  to  the  precedent  mat- 
I ter,  but  cannot  add  or  enlarge,  extend, 

1 or  change  the  sense  of  the  previous 
words,  and  the  matter  to  which  it  al- 
ludes must  nl  ways  appear  from  the  an- 
tecedent parts  of  the  declaration  or 
indictment.  1 Chit.  PI.  383  ; 3 Cuines’s 
Rep.  76;  7 Johns.  R.  271 ; 5 Johns. 
R.  211;  8 Johns.  R.  109;  8 N.  H. 
Rep.  256. 

3.  — It  is  necessary  only  when  the 
intent  may  be  mistaken,  or  when  it 
cannot  be  collected  from  the  libel  or 
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slander  itself.  Cowp.  (379  ; 5 Bast, 

46*. 

4. — If  the  innuendo  materially  en- 
large the  sense  of  the  words  it  will  vi- 
tiate the  declaration  or  indictment.  6 
T.  R.  691  ; 5 Binn.  *218;  5 Johns.  R. 
220 ; 6 Johns.  R.  83 ; 7 Johns.  Rep. 
271.  But  when  the  new  matter  stated 
in  an  innuendo  is  not  necessary  to  sup- 
port the  action,  it  may  lie  rejected  as 
surplusage.  9 Bust,  R.  95  ; 7 Johns. 
R.  272.  Vide  generally,  Stark,  on 
Sian.  299  ; 1 Chit.  PI.  383  ; 3 Chit. 
Cr.  Law,  873;  Bnc.  Ah.  Slander,  R ; 

1 Sound.  243,  n.  4 ; 4 Com.  Dig.  712  ; 
14  Vin.  Ah.  442  ; Dune’s  Ab.  Index, 
h.  t : 1 Co.  17. 

INOFFICIOUS,  civil  law.  This 
word  is  frequently  used  with  others  ; 
ns,  inofficious  testament,  ijiqfJUHosum 
Usiamentuvn  ; inofficious  gift,  donatio 
inqfficiosa.  An  inofficious  testament 
is  one  not  made  according  to  the1  rules 
of  piety  ; that  is,  oner  made  by  which 
the  testator  has  unlawfully  omitted  or 
disinherited  one  of  his  heirs.  Such  a 
disposition  is  void.  Dig.  5,  2,  5 ; sec 
Code,  3,  29;  Nov.  115;  Ayl.  Fund. 
405 ; Civil  Code  of  Lo.  art.  2522,  n. 
21. 

INQUIRY,  WRIT  OF.  A writ  of 
inquiry  is  one  issued  where  a judgment 
has  been  entered  in  a case  sounding 
in  damages,  without  any  particular 
amount  being  ascertained ; this  writ  is 
for  the  purpose  of  ascertaining  the 
amount  to  which  the  plaintiff  is  en- 
titled. Vide  Writ  of  Inquiry, 

INQUISITION,  practice,  is  an  ex- 
amination of  certain  facts  by  a jury 
iinpunnelled  by  the  sheriff  for  the  pur- 
pose ; the  instrument  of  writing  on 
which  their  decision  is  made  is  also 
called  an  inquisition.  The  sheriff  and 
the  jury  who  make  the  inquisition,  arc 
called  the  inquest. 

INQUISITOR.  A designation  of 
sheriffs,  coroners,  super  visum  cor- 
poris, and  the  like,  who  have  power  to 
inquire  into  certain  matters. 

2. — The  name  of  an  officer,  among 
ecclesiastics,  who  is  authorised  to  in- 
quire into  heresies,  and  the  like,  and 
to  puuish  them  ; an  ecclesiastical  judge.  | 


INSANE.  One  deprived  of  the  use 
of  reason,  after  he  has  arrived  at  the 
age  when  he  ought  to  have  it,  either 
by  a natural  defect  or  by  accident. 
Domat,  Lois  Civ.  Lib.  prcl.  tit.  2,  s. 
1,  n.  11. 

INSANITY,  med.  jur.,  is  a con- 
tinued impetuosity  of  thought,  which 
for  the  time  being  totally  unfits  n man 
for  judging  and  acting  in  relation  to 
the  matter  in  question,  with  the  com- 
posure requisite  for  the  maintenance  of 
the  social  relations  of  life.  Various 
other  definitions  of  this  state  have  been 
given,  but  jxrhaps  the  subject  is  not 
susceptible  of  any  satisfactory  defini- 
tion, which  shall,  with  precision,  in- 
clude all  cases  of  insanity,  and  exclude 
all  others.  Ray,  Med.  Jur.  § 24,  p.  50. 

2.  — It  may  be  considered  in  a three- 
fold point  of  view:  1,  a chronic  dis- 
ease, manifested  by  deviations  from  the 
healthy  and  natural  stale  of  the  mind, 
such  deviations  consisting  in  a morbid 
perversion  of  the  feelings,  aflcctions 
and  habits  ; 2,  disturbances  of  the  in- 

, tellectual  faculties,  under  the  influence 
of  which  the  understanding  becomes 
susceptible  of  hallucinations  or  erro- 
neous impressions  of  a particular  kind  ; 
3,  u state  of  mental  incoherence  or 
constant  hurry  and  confusion  of 
thought.  Cyclop.  Practical  Medicine, 
h.  t. ; Brewster’s  Encyclopaedia,  h.  t. ; 
Observations  on  the  Deranged  Mani- 
festations of  the  Mind,  or  Insanity,  71, 
72  ; Merl.  Report.  mots  Demencc, 
Folic,  Imbecilite ; 6 Watts  & Serg. 
451. 

3.  — The  diseases  included  under  the 
name  of  insanity  have  been  arranged 
under  two  divisions,  founded  on  two 
very  different  conditions  of  the  brain. 
Ray,  Med.  Jur.  ch.  1,  § 33. 

4.  — 1.  The  want  of,  or  a defective 
development  of  the  faculties.  1st. 
Idiocy,  resulting  from,  1,  congenital 
defect ; 2,  an  obstacle  to  the  developc- 
ment  of  the  faculties,  supervening  in 
infancy.  2d.  Imbecility,  resulting  from, 
1,  congenital  defects ; 2,  an  obstacle  to 
the  devolpoment  of  the  faculties,  su- 
pervening  in  infancy. 

5.  — 2.  The  lesion  of  the  faculties 
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subsequent  to  their  developments.  In 
this  division  may  be  classed,  1st,  Mania, 
which  is,  1,  intellectual,  and  is  general 
or  partial ; 2,  affective,  and  is  general 
or  partial.  2d.  Dementia,  which  is,  1, 
consecutive  to  mania,  or  injuries  of  the 
brain;  2,  senile,  or  peculiar  to  old 
age. 

II- — There  is  also  a disease  which 
has  acquired  the  name  of  Moral  in- 
sanity, (q.  v.) 

7.— -Insanity  is  an  excuse  for  the 
commission  of  those  acts  which  in 
others  would  be  crimes,  because  the 
insnne  man  has  no  intention ; it  de- 
prives a man  also  from  entering  into 
any  valid  contract.  Vale  Lunacy ; 
Non  compos  mentis,  and  Stock  on  the 
Law  of  Non  Compotes  Mentis  ; 1 Hagg. 
Cons.  R.  417;  3 Addams,  It.  90,  91, 
180,  181  ; 3 Hagg.  Eccl.  It.  645,  598 
— 600  ; 2 Greonl.  Ev.  §§  300 — 374. 

INSCRIFPION,  civil  law.  It  is  an 
engagement  which  a person  who  makes 
a solemn  accusation  of  a crime  against 
another  enters  into,  that  he  will  suffer 
the  same  punishment,  if  he  has  accused 
the  other  falsely,  which  would  have 
been  inflicted  upon  him  had  he  been 
guilty.  Code,  9,  1,  10;  Id.  9,  2,  1(5 
and  17. 

I NSCR IPTION,  evidence,  something 
written  or  engraved. 

2. — Inscriptions  upon  tombstones 
and  other  proper  places,  as  rings,  and 
the  like,  arc  held  to  be  evidence  of 
pedigree,  Hull.  N.  P.  233  ; Cowp.  591  ; 
10  East,  It.  120;  13  Ves.  146;  Vin. 
Ab.  Ev.  T.  b.  87  ; 3 Stnrk.  Ev.  1116. 

INSCRIPriONES.  The  name  giv- 
en by  the  old  English  law  to  any  writ- 
ten instrument  by  which  any  thing 
was  granted.  Blount. 

INSENSIBLE.  In  the  language  of 
pleading,  what  is  unintelligible  is  said 
to  he  insensible.  Stcph.  PI.  378. 

INSIDIATOIt  ES  VIA  RUM,  are 
persons  who  lie  in  wait,  in  order  to 
commit  some  felony  or  other  misde- 
meanor. 

1NSIMUL  COMPUTASSENT, 
practice , actions,  they  accounted  to- 
gether. 

2. — When  an  account  has  been 


stated,  and  a balance  ascertained  be- 
tween the  parties,  they  arc  said  to  have 
computed  together,  and  the  amount  due 
may  be  recovered  in  an  action  of  as- 
sumpsit, which  could  not  have  been 
done,  if  the  defendant  had  been  the 
mere  bailiff  or  partner  of  the  plaintiff, 
and  there  had  been  no  settlement  made, 
for  in  that  case,  the  remedy  wotdd  bo 
an  action  of  account  render,  ora  bill  in 
chancery.  It  is  usual  in  actions  of 
assumpsit,  to  add  a count  commonly 
called  insimul  computasscnt,  or  an 
account  staled,  (q.  v.)  Lawes  on  PI. 
in  Ass.  488. 

INSINUATION,  civil  law,  consist- 
ed in  the  transcription  of  an  act  on  the 
public  registers,  like  our  recording  of 
deeds.  It  was  not  necessary  in  any 
other  alienation,  but  that  appropriated 
to  the  purpose  of  donation.  Inst.  2,  7, 
2 ; Poth.  Traite  des  Donations,  entre 
vifs,  sect.  2,  art.  3,  § 3 ; Encyclopedic  ; 
8 Toull.  n.  198. 

INSOLVENCY,  is  the  state  or  con- 
dition of  a person  who  is  insolvent,  (q. 

2.  — Insolvency  may  be  simple  or 
notorious.  Simple  insolvency  is  the 
debtor’s  inability  to  pay  his  debts,  and 
is  attended  by  no  legal*  badge  of  noto- 
riety or  promulgation.  Notorious  in- 
solvency is  tlint  which  is  designated 
by  some  public  act,  by  which  it  be- 
comes notorious  and  irretrievable,  os 
applying  for  the  benefit  of  the  insolvent 
laws,  and  being  discharged  under  the 
same. 

3.  — Insolvency  is  a term  of  more 
extensive  signification  than  bankruptcy, 
and  includes  nil  kinds  of  inability  to 
pay  a just  debt.  2 Bell’s  Commenta- 
ries, 162,  5th  ed. 

INSOLVENT.  This  word  has  seve- 
ral meanings.  It  signifies  a jxjrson 
whose  estate  is  not  sufficient  to  pay  his 
debts.  Civ.  Code  of  Louisiana,  art. 
1980.  A person  is  also  said  to  lie  in- 
solvent, who  is  under  a present  inabili- 
ty  to  answer,  in  the  ordinary  course  of 
business,  the  responsibility  which  his 
creditors  may  enforce,  by  recourse  to 
legal  measures,  without  reference  to 
his  estate  proving  sufficient  to  pay  all 
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his  debts,  when  ultimately  wound  up. 
3 Dowl.  & Ryl.  Rep.  218;  1 Maulc 
& Selw.  338 ; 1 Campb.  R.  492,  n. ; 
Sugd.  Vend.  487,  468.  It  signifies  the 
situation  of  a person  who  has  done 
some  notorious  act  to  divest  himself  of 
all  his  property,  as  a general  assign- 
ment, or  an  application  for  relief,  un- 
der bankrupt  or  insolvent  laws.  1 
Peters’s  R.  195;  2 Wheat.  R.  396;  7 
Toull.  n.  45 ; Doniat,  liv.  4,  t.  5,  n.  1 
ct  2 ; 2 Bell’s  Com.  162,  5th  ed. 

2.  — When  an  insolvent  delivers  or 
oilers  to  deliver  up  all  his  proper- 
ty for  the  benefit  of  his  creditors, 
lie  is  entitled  to  be  discharged  under 
the  laws  of  the  several  states  from 
all  liability  to  be  arrested.  Vide 
2 Kent,  Com.  321  ; Ingrnh.  on  Insolv. 
9;  9 Mass.  R.  431  ; 16  Mass.  R.  53. 

3.  — The  reader  will  find  the  provi- 
sions made  by  the  nutional  legislature 
on  this  subject,  by  a reference  to  the 
following  acts  of  Congress,  namely:  Act 
of  March  3, 1797, 1 Story, L.U.S.  465; 
Act  of  March  2,  1799,  i Story,  L.  U. 
S.  630;  Act  of  March  2,  1881,  4 
Sbarsw.  Cont.  of  Story,  L.  U.  S.  2236  ; 
Act  of  June  7,  1834,  4 Sharsw.  Cont. 
of  Story,  L.  U.  S.  2358  ; Act  of  March 
2,  1837  , 4 Sharsw.  Cont.  of  Story,  L. 
U.  S.  2536.  Sec  Bankrupt. 

INSPECTION,  comm.  law.  The 
examination  of  certain  articles  made 
by  law  subject  to  such  examination, 
so  that  they  may  be  declared  fit  for 
commerce.  The  decision  of  the  in- 
spectors is  not  final ; the  object  of  the 
law  is  to  protect  the  community  from 
fraud,  and  to  preserve  the  character  of 
the  merchandize  abroad.  8Cowcn,  R. 
45.  Sec  1 John.  205;  13  John.  R. 
331 ; 2 Crpncs,  R.  312;  3 Caines,  R. 
207. 

Inspection,  practice.  Examination. 

2. — The  inspection  of  all  public 
records  is  free  to  all  persons  who  have 
an  interest  in  them,  upon  payment  of 
the  usual  fees.  7 Mod.  129;  1 Sir. 
304;  2 Str.  260,  954,1005.  But  it 
seems  a mere  stranger  who  has  no 
such  interest,  has  no  right  at  common 
law.  8 T.  R.  390.  Vide  Trial  by 
inspection. 


INSPECTOR.  The  name  given 
to  certain  officers  whose  duties  are  to 
examine  and  inspect  into  things  over 
which  they  have  jurisdiction  ; as,  in- 
spector of  bark,  one  who  is  by  law 
authorised  to  examine  bark  for  expor- 
tation, and  to  approve  or  disapprove 
of  its  quality.  Inspectors  of  customs 
are  officers  appointed  by  the  general 
government : as  to  their  duties,  sec 
Story’s  L.  U.  S.  vol.  1,  590,  605,609, 
610,  612,  619,  621,  623,  650;  ii. 
1490,  1516  ; iii.  1650,  1790. 

INSPEXIMUS,  we  have  seen.  A 
word  sometimes  used  in  Icltcrs-patcnt, 
reciting  a grunt,  impexinnu  such  for- 
mer grant,  and  so  reciting  it  verbatim, 
it  then  grants  such  further  privileges 
as  are  thought  convenient.  5 Co.  54. 

INSTALLATION  or  INSTAL- 
MENT, is  the  act  by  which  an  officer 
is  put  in  public  possession  of  the  place 
he  is  to  fill.  The  president  of  the 
United  States,  or  a governor,  is  install- 
ed into  office,  by  being  sworn  agreea- 
bly to  the  requisition  of  the  constitu- 
tion and  laws.  Vide  Inauguration. 

INSTALMENT,  contracts , is  a 
part  of  a debt  due  by  one  contract, 
agreed  to  be  paid  at  a time  different 
from  that  fixed  for  the  payment  of  the 
other  part.  For  example,  if  I engngo 
to  pay  you  one  thousand  dollars,  in 
two  payments,  one  on  the  first  day  of 
January,  and  the  other  on  the  first  day 
of  July,  each  of  these  payments  or  obli- 
gations to  pay  will  be  an  instalment. 

2.  — In  such  case  each  instalment  is 
a separate  debt  so  far  that  it  may  be 
tendered  at  any  time,  or  the  first  may 
be  sued  for  although  the  other  shall 
not  be  due.  Dane’s  Ab.  vol.  iii.  eh. 
93,  art.  3,  s.  11,  page  493,  4;  1 Esp. 
R.  129;  lb.  226  ; 3 Salk.  6,  18;  2 
Esp.  R.  235;  1 Maulc  & Selw.  706. 

3.  — A debtor  who  by  failing  to  pay 
three  instalments  of  rent  due  on  a lease 
would  forfeit  his  estate,  may,  in  order 
to  save  it,  tender  one  instalment  to 
prevent  the  forfeiture,  although  there 
may  be  two  due  at  the  time,  and  he 
is  not  bound  to  tender  both.  6 Toull. 
n.  688. 

INSTANCE,  civil  and  French  law. 
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It  signifies  generally  all  sorts  of  actions 
and  judicial  demands.  Dig.  44,  7,  58. 

Instance  court,  Eng.  law.  The 
English  court  of  admiralty  is  divided 
into  two  distinct  tribunals ; the  one 
having  generally  all  the  jurisdiction  of 
the  admirably,  except  in  prize  eases, 
is  called  the  instance  court ; the  other, 
acting  under  u special  commission, 
distinct  from  the  usual  commission 
given  to  judges  of  the  admiralty,  to 
enable  the  judge  in  time  of  war,  to 
assume  the  jurisdiction  of  prizes,  and 
called  prize  court. 

2. — In  the  United  States  the  district 
courts  of  the  U.  S.  possess  all  the 
powers  of  courts  of  admiralty,  whether 
considered  as  instance  or  prize  courts. 
3 Dali.  R.  0.  Vide  1 Gall.  R. 
563;  Bro.  Civ.  &.  Adm.  Law,  eh.  4 & 
5 ; 1 Kent,  Com.  355,  378.  Vide 
Courts  of  the  United  States;  Prize- 
Court. 

INSTANT.  An  invisible  space  of 
time. 

2. — Although  it  cannot  be  actually 
divided,  yet  by  intendment  of  law,  it 
may,  and  be  applied  to  several  purpos- 
es; for  example,  he  who  lays  violent 
hands  upon  himself  commits  no  felony 
till  he  is  dead,  and  when  he  is  dead  lie 
is  not  in  being  so  as  to  be  termed  a 
felon;  but  lie  is  so  adjudged  in  law, 
eo  instantCy  at  the  very  instant  this  fact 
is  done.  Vin.  Ab.  Instant,  A,  pi.  2; 
Plowd.  258 ; Co.  Litt.  18  ; Show.  415. 

INSTANTER,  immediately,  pre- 
sently. This  term,  it  is  said,  means 
that  the  act  to  which  it  applies,  shall 
be  done  within  twenty-four  hours ; but 
a doubt  has  been  suggested  by  whom 
is  the  account  of  the  hours  to  be  kept, 
and  whether  the  term  instantcr  as  ap- 
plied to  the  subject-matter  may  not  be 
more  properly  taken  to  mean  “ before 
the  rising  of  the  court,”  when  the  act 
is  to  be  done  in  court ; or,  “ before  the 
shutting  of  the  office  the  same  night,” 
when  the  act  is  to  be  done  there.  1 
Taunt.  II.  343 ; 6 East,  R.  587  n.  (c)  ; 
Tidd’s  Pr.  (3d  ed.)  508,  n. ; 3 Chit. 
Pr.  112.  Vide,  3 Burr.  1809;  Co. 
Litt.  157. 

INSTIGATION,  is  the  act  by  which 


one  incites  another  to  do  something* 
as  to  injure  a third  person,  or  to  com- 
mit some  crime  or  misdemeanor,  to 
commence  a suit  or  to  prosecute  a 
criminal.  Vide  Accomplice. 

INST1TOR,  civ.  law.  A clerk  in 
a store  ; an  agent. 

2. — He  was  so  called  because  he 
watched  over  the  business  with  which 
he  was  charged  ; and  it  is  immaterial 
whether  he  was  employed  in  muking 
a sale  in  a store,  or  whether  charged 
with  any  other  business.  Institor  np- 
pellatus  est  ex  eo,  qudd  negotio  gerendo 
instet;  nee  multum  tacit  tabcrnai  sit 
priepositus,  an  cuilibet  alii  negotiation!. 
Dig.  lib.  14,  tit.  3,  1.  3.  Mr.  Bell 
says  that  the  charge  given  to  a clerk 
to  manngc  a store  or  shop  is  called 
institoriui  power.  1 Bell’s  Com.  479, 
5th  ed. ; Esk.  Inst.  B.  3,  t.  3,  § 46  ; 1 
Stair’s  Inst,  by  Brodie,  B.  1,  tit.  11,  §§ 
12,  18,  19  ; Story,  Ag.  § 8. 

INSTITUTE,  in  the  Scotch  law,  is 
the  person  first  called  in  the  tailzie  ; 
the  rest  or  the  heirs  of  tuilzio  are 
called  substitutes.  Ersk.  Pr.  L.  Scot. 
3,  8,  8.  See  Tailzie , lleir  of;  Sub- 
stitutes. 

TO  INSTITUTE  is  to  name  or  to 
make  an  heir  by  testament.  Dig.  28, 
5,  65.  To  make  an  accusation  ; to 
commence  an  action. 

INSTITUTES.  The  principles  or 
first  elements  of  jurisprudence. 

2.  — Many  books  have  borne  the 
title  of  Institutes.  Among  the  most 
celebrated  in  the  common  law,  are 
the  Institutes  of  Lord  Coke,  which, 
however,  on  account  of  the  want  of 
arrangement  and  the  diffusion  with 
which  his  books  are  written,  bear  but 
little  the  character  of  Institutes ; in  the 
civil  law  the  most  generally  kuowu 
are  those  of  Caius,  Justinian,  and 
Thcophilus. 

3.  — The  Institutes  of  Caius  are  an 
abridgment  of  the  Roman  law,  com- 
posed by  the  celebrated  lawyer  Caius 
or  Gaius,  who  lived  during  the  reign 
of  Marcus  Aurelius. 

4.  — The  Institutes  of  Justinian  arc 
an  abridgment  of  the  Code  and  of  the 
Digest,  composed  by  order  of  that 
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emperor  : his  intention  in  this  compo- 
sition was  to  give  n summary  know- 
ledge  of  the  law  to  those  persons  not 
versed  in  it,  und  particularly  to  mer- 
chants. The  lawyers  employed  to 
make  this  book  were  Tribonian,  Theo- 
philus  and  Dorotheus.  The  work  was 
first  published  in  the  year  503,  and 
received  the  sanction  of  statute  law,  by 
order  of  the  emperor.  The  Institutes 
of  Justinian  arc  divided  in  four  books: 
each  book  is  divided  into  two  titles, 
and  each  title  into  parts.  The  first 
part  is  called  principiin n,  because  it 
is  the  commencement  of  the  title ; 
those  which  follow  arc  numbered  and 
called  paragraphs.  The  work  treats 
of  the  rights  of  persons,  of  things,  and 
of  actions.  The  first  book  treats  of 
persons;  the  second,  third,  and  the 
first  live  titles  of  the  fourth  book,  of 
things;  and  the  remainder  of  the 
fourth  book,  of  actions.  This  work 
has  been  much  admired  on  account  of 
its  order  and  scientific  arrangement, 
which  presents  at  a single  glance  the 
whole  jurisprudence  of  the  Romans. 
It  is  too  little  known  and  studied. 
Judge  Cooper  has  published  an  edition 
with  valuable  notes. 

5. — The  Institutes  of  Thcophilus 
are  a paraphrase  of  those  of  Justininn, 
composed  in  Greek  by  a lawyer  of 
that  name,  by  order  of  the  emperor 
Pliocas.  Vide  1 Kent,  Com.  538  ; 
Profession  d’Avocnt,  tom.  ii.  n.  536, 
page  95 ; Introd.  ;i  PEtude  du  Droit  I 
Romain,  p.  124  ; Diet,  do  Jurisp.  h.  t ; 
Merl.  Repert.  h.  t;  Encyclopedic  dc 
d’Alembert,  h.  t. 

INSTITUTION,  cccl.  law  ; is  the 
act  by  which  the  ordinary  commits 
the  cure  of  souls  to  a person  presented 
to  a benefice. 

Institution,  political  laic,  what 
has  been  established  and  settled  by 
law  for  the  public  good  ; as,  the  Ameri- 
can institutions  guaranty  to  the  citizens 
all  the  privileges  essential  to  freedom. 

Institution,  practice,  is  the  com- 
mencement of  an  action  ; as,  A B has 
instituted  a suit  against  C D,  to  recover 
damages  for  a trespass. 

Institution  of  iieir,  civil  law , 


is  the  act  by  which  a testator 
nominates  one  or  more  persons  to  suc- 
ceed him  in  all  his  rights,  active  and 
passive.  Polh.  Tr.  des  Donations  tes- 
tamentaires,  c.  2,  s.  1,  § 1 ; Giv.  Code 
of  Lo.  art.  1598 ; Dig.  lib.  28,  tit.  5,  1. 
i : and  lib.  2*^,  iir.  l.  2,  § 4. 

INSTRUCTION,  French  hue.  This 
word  signifies  the  means  used  and  for- 
mality employed  to  prepare  a case  for 
trial.  It  is  generally  applied  to  crimi- 
nal cases,  and  is  then  called  criminal 
instruction ; it  is  then  defined  the  acts 
and  proceedings  which  tend  to  prove 
positively  a crime  or  delict,  in  order 
to  inflict  on  the  guilty  person  the  pun- 
ishment which  he  deserves. 

Instructions,  comm,  law,  contracts. 
Orders  given  by  a principal  to  his 
agent,  in  relation  to  the  business  of  his 
agency. 

2.  — The  agent  is  bound  to  obey  the 
instructions  he  has  received,  and  when 
he  neglects  so  to  do,  he  is  responsible 
for  the  consequences,  unless  he  is  jus- 
tified by  matter  of  necessity.  4 Binn. 
R.  361  ; 1 Li  verm.  Agency,  368. 

3.  — Instructions  dilTer  materially  f rom 
authority,  ns  regards  third  persons. 
When  a written  authority  is  known  to 
exist,  or,  by  the  nature  of  the  trans- 
action, it  is  presupposed,  it  is  the  duty 
of  persons  dealing  with  an  agent  to 
ascertain  the  nature?  and  extent  of  his 
authority  ; but  they  are  not  required  to 
make  inquiry  of  the  agent  ns  to  any 
private  instructions  from  his  principal, 
for  the  obvious  reason  that  they  may 
be  presumed  to  be  secret  and  of  a con- 
fidential nature,  and  therefore  not  to  be 
communicated  to  third  jiersons.  5 
Bing.  R.  442. 

4.  — Instructions  arc  given  ns  appli- 
cable to  the  usual  course  of  things,  and 
arc  subject  to  two  qualifications  which 
are  nnturally,  and  perhaps  necessarily 
implied  in  every  mercantile  agency. — 
1.  As  instructions  arc  applicable  only 
to  the  ordinary  course  of  affairs,  the 
agent  will  be  justified  in  cases  of  ex- 
treme necessity  and  unforeseen  emer- 
gency, in  deviating  from  them  ; as,  for 
example,  when  goods  on  hand  arc 
perishable  and  perishing,  or  when  they 
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arc  accidentally  injured  and  must  be 
sold  to  prevent  further  loss;  or  if  they 
are  in  imminent  danger  of  being  lost 
by  the  capture  of  the  port  where  they 
arc,  they  may  be?  transferred  to  another 
port.  Story  on  Ag.  § 85,  118,  103; 
3 Chit.  Com.  Law,  218  ; 4 Binn.  301; 

1 Li  verm,  on  Ag.  308. — 2.  Instruc- 
tions must  lx;  lawful;  if  they  are  given 
to  perform  an  unlawful  act,  the  agent 
is  not  bound  by  them.  4 Camp.  183; 
Story  on  Ag.  $ 195.  But  the  lawful- 
ness of  such  instruction  does  not  relate 
to  the  laws  of  foreign  countries.  Story 
Con/1,  of  Laws,  § 245 ; 1 Liverm.  on 
Ag.  15-19.  As  to  the  construction  of 
letters  of  instruction,  sec  3 Wash.  C. 
C.  R.  151 ; 4 Wash.  C.  C.  R.  551  ; 1 
Liv.  on  Ag.  403;  Story  on  Ag.  § 74  ; 

2 Wash.  C.  C.  R.  132  ; 2 Crompt.  & 
J.  244;  1 Knapp,  R.  381. 

Instructions,  in  practice.  The 
statements  of  a cause  of  action,  given 
by  a client  to  his  attorney,  and,  which, 
where  such  is  the  practice,  are  sent  to 
his  pleader  to  put  into  legal  form  of  a 
declaration.  Warr.  Stud.  284. 

2. — Instructions  to  counsel  arc  their 
indemnity  for  any  aspersions  they  inay 
make  on  the  op|>osite  party;  but  attor- 
neys who  huve  a just  regard  to  their 
own  reputation  will  be  cautious,  even 
under  instructions,  not  to  make  any 
unnecessary  attack  upon  a party  or 
witness.  For  such  an  unjustifiable 
conduct  the  counsel  will  be  held  re- 
sponsible. Eunom.  Dial.  2,  § 43,  p. 
132.  For  a form  of  instructions,  see 

3 Chit.  Pr.  117,  and  120  n. 

INSTRUMENT,  cojitracts , is  the 

writing  which  contains  some  agree- 
ment, and  is  so  called  lx;causc  it  is 
calculated  to  instruct  of  what  has  taken 
place  or  been  agreed  upon.  The 
agreement  and  the  instrument  in  which 
it  is  contained  are  very  different  things, 
the  latter  being  o ily  evidence  of  the 
existence  of  the  former.  The  in- 
strument or  form  of  the  contract  may 
be  valid,  but  the  contract  itself  may  lx; 
void  on  account  of  fraud.  Vide  Ayl. 
Parerg.  305  ; Dunl.  Ad.  Pr.  220. 

INSTRUMENTS.  This  word  is 
properly  applied  to  designate  that  kind 


of  evidence  which  consists  of  writings 
not  under  seal,  as  court  rolls,  accounts, 
and  the  like.  3 Tho.  Co.  Litt.  487. 

INSURER,  Engl,  law , is  the 
balance  due  by  an  accountant  in  tho 
exchequer,  as  apparent  by  his  account; 
the  auditors  in  settling  his  account  say 
there  remans  so  much  irusuper  to  such 
uccounlnnt. 

INSURANCE,  contracts , is  defined 
to  lx:  a contract  of  indemnity  from  loss 
or  damage  arising  upon  an  uncertain 
event.  1 Marsh.  Ins.  104.  It  is  more 
fully  defined  to  lx;  a contract  by  which 
one  of  the  parties,  called  the  insurer , 
hinds  himself  to  the  other,  called  tho 
insured , to  pay  him  a sum  of  money 
or  otherwise  indemnify  him,  in  case  of 
the  happening  of  a fortuitous  event 
provided  lbr  in  a general  or  special 
manner  in  the  contract,  in  conside- 
ration of  a premium  which  the  latter 
pays  or  binds  himself  to  pay  him. 
Pardess.  part  3,  t.  8,  n.  588. 

2.  — Tho  instrument  by  which  the 
contract  is  made  is  denominated  a 
policy ; tho  events  or  causes  to  lx;  in- 
sured against,  risks  or  perils;  and  tho 
thing  insured,  the  subject  or  insurable 
interest. 

3.  — Marine  insurance  relates  to 
property  and  risks  at  sea;  insurance 
of  pro|x;rty  on  shore  ugainst  fire,  is 
called  fire  insurance;  and  the  various 
contracts  in  such  cases,  arc  fire  poli- 
cies. Insurance  of  the  lives  of  indi- 
viduals are  called  insurances  on  lives . 
Vide  Double  Insurance;  lic-lusie - 
ranee. 

Insurance  against  fire,  is  a con- 
tract by  which  the  insurer,  in. conse- 
quence of  a certain  premium  received 
by  him,  either  in  a gross  sum  or  by 
annual  payments,  undertakes  to  indem- 
nify the  insured  against  all  loss  or 
damage  which  he  may  sustain  to  a 
certain  amount,  in  his  house  or  other 
buildings,  stock,  goods,  or  merchan- 
dise, mentioned  in  the  policy,  by  fire, 
during  the  time  agreed  upon.  2 Marsh. 
Ins.  H.  4,  p.  784 ; 1 Stuart’s  (L.  C.) 
R.  174  ; Park.  Ins.  ch.  23,  p.  441. 

2. — The  risks  and  losses  insured 
against,  are  “ all  losses  or  damage  by 
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fire,”  during  the  time  of  the  policy,  to 
the  houses  or  things  insured. 

3.  — 1.  There  must  be  an  actual  fire 
or  ignition  to  entitle  the  insured  to  re* 
cover ; it  is  not  sufficient  that  there 
has  been  a great  and  injurious  increase 
of  heat,  while  nolhing  has  taken  fire, 
which  ought  not  to  be  on  lire.  4 
Cumpb.  K.  360. 

4.  — *2.  The  loss  must  be  within  the 
policy,  that  is,  within  the  time  insured. 
5 T.  R.  695;  1 Bos.  & P.  470;  0 
Bast,  R.  571. 

5.  — 3.  The  insurers  are  liable  not 
only  for  loss  by  burning,  but  for  all 
damages  and  injuries,  and  reasonable 
charges  attending  the  removal  of  ar- 
ticles though  never  touched  by  the  fire. 
1 Bell’s  Com.  6*26,  7,  5th  ed. 

6.  — Generally  there  is  an  exception 
in  the  policy,  ns  to  fire  occasioned  “by 
invasion,  foreign  enemy,  or  uny  mili- 
tary, or  ustir|>cd  power  whatsoever,” 
and  in  some  there  is  a further  excep- 
tion of  riot,  tumult  or  civil  commotion. 
For  the  construction  of  these  provisoes, 
see  the  articles  Civil  Commotion  and 
Usurped  Fairer. 

Insurance,  marine, contracts.  Ma- 
rine insurance  is  a contract  whereby 
one  party,  for  a stipulated  premium 
undertakes  to  indemnity  the  other 
against  certain  perils,  or  sea  risks,  to 
which  his  ship,  freight  or  cargo,  or 
some  of  them  may  be  exposed,  during 
a certain  voyage,  or  a fixed  j>criod  of 
time.  3 Kent,  Com.  203;  Boulay- 
l'aty,  Dr.  Commercial,  t.  10. 

2.  — This  contract  is  usually  reduced 
to  writing;  the  instrument  is  called  a 
policy  of  insurance,  (q.  v.) 

3.  — All  persons,  whether  natives, 
citizens,  or  aliens,  may  be  insured, 
with  the  exception  of  alien  enemies. 

4.  — The  insurance  may  be  of  goods 
on  a certain  ship,  or  without  naming 
any,  as  upon  goods  on  board  any  ship 
ox  skips.  The  subject  insured  must  be 
an  insurable  legal  interest. 

5.  — The  contract  requires  the  most 
perfect  good  faith ; if  the  insured  make 
false  representations  to  the  insurer  in 
order  to  procure  his  insurance  upon 
better  terms,  it  will  avoid  the  contract, 


though  the  loss  arose  from  a cause  un- 
| connected  with  the  misrepresentation, 
or  the  concealment  happened  through 
mistake,  neglect,  or  accident,  without 
any  fraudulent  intention.  Vide  Kent, 
Com.  Lecture,  48;  Marsh.  Ins.  ch.  4; 
Pardessus,  Dr.  Com.  part  4,  t.  5,  n.  730, 
et  seq. ; Boulay-Paty,  Dr.  Com.  t.  10. 

Insurance  on  lives,  contracts.  The 
insurance  of  a life  is  a contract  where- 
by the  insurer,  in  consideration  of  a 
certain  premium,  either  in  a gross  sum 
or  periodical  payments,  undertakes  to 
pay  the  person  for  whose  benefit  the 
insurance  is  made,  a stipulated  sum,  or 
annuity  equivalent,  upon  the  death  of 
the  person  whose  life  is  insured,  when- 
ever this  shall  happen,  if  the  insurance 
Ijc  tor  the  whole  life,  or  in  case  this 
I shall  happen  within  a certain  period,  if 
the  insurance  be  for  a limited  time.  2 
Marsh.  Ins.  766;  Park  on  Insurance, 
4*29. 

2.  — The  insured  is  required  to  make 
a representation  or  declaration,  pre- 
vious to  the  policy  being  issued,  of  the 
age  and  state  of  health  of  the  person 
whose  life  is  insured ; and  the  party 
making  it  is  bound  to  the  truth  of  it. 
Park,  Ins.  650;  Marsh.  Ins.  771  ; 4 
Taunt.  R.  763. 

3.  — In  almost  every  life-policy  there 
are  several  exceptions,  some  of  them 
applicable  to  all  cases,  others  to  the 
case  of  insurance  of  one’s  life.  The 
exceptions  are,  1,  Death  abroad,  or  at 
sea ; 2,  Entering  into  the  naval  or  mi- 
litary service  without  the  previous  con- 
sent of  the  insurers ; 3,  Death  by  sui- 
cide; 4,  Death  by  duelling;  5,  Death 
by  the  hand  of  justice.  The  last  three 
arc  not  understood  to  be  excepted  when 
the  insurance  is  on  another’s  life.  1 
Bell’s  Com.  631,  5th  cd.  See  1 Beck’s 
Med.  Jur.  518. 

INSURED,  contracts.  The  person 
who  procures  an  insurance  on  his  pro- 
perty. 

2. — It  is  the  duty  of  the  insured  to 
pay  the  premium,  and  to  represent  fully 
and  fairly  all  the  circumstances  relat- 
ing to  the  subject-matter  of  the  insur- 
ance, which  may  influence  the  deter- 
mination of  the  underwriters  in  under- 
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taking  the  risk,  or  estimating  the  pre- 
mium. A concealment  of  such  facts 
amounts  to  a fraud,  which  avoids  the 
contract.  1 Marsh.  Ins.  404;  Park, 
lus.  h.  t. 

INSURER,  contracts.  One  w ho  has 
obliged  himself  to  insure  the  safety  of 
another’s  property,  in  consideration  of 
a premium  paid,  or  secured  to  be  paid, 
to  him.  It  is  his  duty  to  pay  any  loss 
which  has  arisen  on  the  property  in- 
sured. Vide  Marsh.  Ins.  Index,  ii.  t. ; 
Park.  Ins.  Index,  h.  t. ; Phill.  Ins.  h. 
t.  ,*  Wesk.  Ins.  h.  t. ; Pardcss.  Index, 
art.  Assureur. 

INSURGENT.  One  who  is  con- 
cerned in  an  insurrection.  He  ditfers 
from  a rebel  in  this,  that  rebel  is  al- 
ways understood  in  a bad  sense,  or 
one  who  unjustly  opposes  the  constitu- 
ted authorities;  insurgent  may  be  one 
who  justly  opposes  the  tyranny  of  con- 
stituted authorities.  The  colonists  who 
opposed  the  tyrnnay  of  the  English 
government  were  insurgents,  not  rebels. 

INSURRECTION,  rebellion  of  citi- 
zens or  subjects  of  a country  against 
its  government. 

2.  — The  constitution  of  the  United 
States,  art.  1,  s.  8,  gives  power  to  Con- 
gress “ to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  inva- 
sions.” 

3.  — By  the  act  of  Congress  of  the 
26th  of  February,  1795,  i Story’s  L. 
U.  S.  389,  it  is  provided : — 

§ 1.  That  whenever  the  United 
States  shall  be  invaded,  or  bo  in  immi- 
nent danger  of  invasion,  from  any  fo- 
reign nation  or  Indian  tribe,  it  shall  lie 
lawful  for  the  President  of  the  United 
States  to  call  forth  such  number  of  the 
militia  of  the  state,  or  states,  most  con- 
venient to  the  place  of  danger,  or  scene 
of  action,  as  he  may  judge  necessary 
to  repel  such  invasion,  and  to  issue  his 
orders,  for  that  purpose,  to  such  officer 
or  officers  of  the  militia  as  he  shall 
think  proper.  And  in  case  of  an  in- 
surrection in  any  state,  against  the  go- 
vernment thereof,  it  shall  be  lawflil  for 
the  President  of  the  United  Stales,  on 
application  of  the  legislature  of  such 
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state,  or  of  the  executive,  (when  the 
legislature  cannot  be  convened,)  to  call 
forth  such  number  of  the  militia  of  any 
other  state  or  states,  as  may  be  applied 
for,  us  he  may  judge  sufficient  to  sup- 
press such  insurrection. 

4.  — § 2.  That,  whenever  the  laws 
of  the  United  Slates  shall  lie  opposed, 
or  the  execution  thereof  olistructed,  in 
any  state,  by  combinations  too  power- 
ful to  be  suppressed  by  the  ordinary 
course  of  judicial  proceedings,  or  by 
the  |iowers  vested  in  the  marshals  by 
this  act,  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States  to  cull  forth 
the  militia  of  such  suite,  or  of  any 
other  state  or  states,  as  may  l>e  neces- 
sary to  suppress  such  combinations, 
and  to  cause  the  laws  to  be  duly  exe- 
cuted ; and  the  use  of  militia  so  to  1x5 
called  forth  may  be  continued,  if  neces- 
sary, until  the  expiration  of  thirty  days 
after  the  commencement  of  the  then 
next  session  of  Congress. 

5.  — § 3.  That  whenever  it  may  be 
necessary,  in  the  judgment  of  the  Pre- 
sident, to  use  the  military  force  hereby 
directed  to  be  called  forth,  the  Presi- 
dent shall  forthwith,  by  proclamation, 
command  such  insurgents  to  disperse, 
and  retire  peaceably  to  their  respective 
abodes,  within  a limited  time. 

INTAKERS,  Eng.  lau\  The  name 
given  to  receivers  of  goods  stolen  in 
Scotland,  who  take  them  to  England. 
9 II.  5,  c.  27. 

INTENDED  TO  BE  RECORDED. 
This  phrase  is  frequently  used  in  con- 
veyancing, in  deeds  which  recite  other 
deeds  which  have  not  been  recorded. 
In  Pennsylvania,  it  has  been  construed 
to  be  a covenant,  on  the  part  of  the 
grantor,  to  procure  the  deed  to  be  re- 
corded in  a reasonable  time.  2 Rawle’s 
Rep.  14. 

INTENDANT.  One  who  has  the 
charge,  management,  or  direction  of 
some  office,  department,  or  public 
business. 

INTENDMENT  OF  LAW.  The 
true  meaning,  the  correct  understand- 
ing, or  intention  of  the  law;  a pre- 
sumption or  inference  made  by  the 
courts.  Co.  Litt.  78. 
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2. — It  is  an  intendment  of  law  that 
every  man  is  innocent  until  proved 
guilty,  vide  Innocence  ; that  every  one 
will  act  tor  his  own  advantage,  vide 
Assent ; 1'  in.  Law,  10,  Max.  04 ; that 
every  ofiicer  acts  in  his  office  with 
fidelity  ; that  the  children  of  a married 
woman,  horn  during  the  coverture,  are 
the  children  of  the  husband,  vide  Hus- 
tardy  i many  things  arc  intended  after 
verdict,  in  order  to  support  a judgment, 
but  intendment  cannot  supply  the  want 
of  certainty  in  a charge  in  an  indict- 
ment for  a crime.  5 Co.  121  ; vide 
Com.  Dig.  Pleader,  C 25,  and  S HI  ; 
Dane’s  Ah.  Index,  h.  t.;  14  \ in.  Ah. 
440;  1 llalst.  132;  1 Harris.  133. 

INTENTION,  a design,  resolve,  or 
determination  of  the  mind. 

2.  — Intention  is  required  in  the  com- 
mission of  crimes  and  injuries ; in 
making  contracts;  and  wills. 

3.  — l . Every  crime  must  have  ne- 
cessarily two  constituent  parts,  namely, 
an  act  forbidden  by  law,  and  an  inten- 
tion. The  act  is’  innocent  or  guilty 
just  as  there  was  or  was  not  an  inten- 
tion to  commit  a crime ; for  example,  a 
man  embarks  on  board  of  a ship,  at 
New  York,  for  the  purpose  of  going  to 
New  Orleans ; if  he  went  with  an  in- 
tention to  perform  a lawful  act,  he  is 
perfectly  innocent ; but  if  his  intention 
was  to  levy  war  against  the  United 
States,  he  is  guilty  of  an  overt  act  of 
treason.  Cro.  Car.  332 ; Fost.  202, 
203 ; Male,  1’.  C.  116.  The  same  rule 
prevails  in  numerous  civil  cases;  in 
actions  founded  on  malicious  injuries, 
for  instance,  it  is  necessary  to  prove 
that  the  act  was  accompanied  by  a 
wrongful  and  malicious  intention.  2 
Stork.  Ev.  730. 

4.  — The  intention  is  to  be  proved,  or 
it  is  inferred  by  the  law.  The  exist- 
cnee  of  the  intention  is  usually  matter 
of  inference;  and  proof  of  external 
and  visible  acts  and  conduct  serves  to 
indicate,  more  or  less  forcibly,  the  par- 
ticular intention.  But,  in  some  cases, 
the  inference  of  intention  necessarily 
arises  from  the  facts.  Kxtcriara  acta 
indicant  intaiora  atiimi  secreta.  8 
Co.  146.  It  is  a universal  rule,  that  a 


man  shall  be  taken  to  intend  that 
which  lie  docs,  or  is  the  necessary  and 
immediate  consequence  of  his  act,  3 
M.  d:  S.  15  ; Hale,  P.  C.  220;  in  cases 
of  homicide,  therefore,  inalico  will  gen- 
erally be  inferred  by  the  law.  Vide 
Valor,  and  Jacob’s  lull*,  to  tile  Civ. 
Law,  Reg.  70  ; Dig.  24,  18. 

5.  — Hut  a bare  intention  to  commit 
a crime,  without  any  overt  act  towards 
its  commission,  although  punishable  in 
foro  conscicutiir,  is  not  u crime  or  of- 
fence for  which  the  party  cun  be  in- 
dicted ; as,  for  example,  an  intention 
to  pass  counterfeit  bonk  notes,  know- 
ing them  to  be  counterfeit.  1 Car. 
Law  Rep.  517. 

6.  — 2.  In  order  to  make  a contract, 
there  must  be  an  intention  to  make  it ; 
a person  uon  compos  mentis,  who  has 
no  contracting  mind,  cannot,  therefore, 
enter  into  any  engagement  which  re- 
quires an  intention ; for  to  make  a 
contract  the  law  requires  a lair  and 
serious  exercise  of  the  reasoning  fa- 
culty. Vide  Gift;  Occupancy. 

7.  — 3.  In  wills  and  testaments,  the 
intention  of  the  testator  must  lx;  gath- 
ered from  the  whole  instrument,  3 
Ves.  105;  and  a codicil  ought  to  Ik 
taken  as  a part  of  the  will,  4 Ves. 
610;  and  when  such  intention  is  as- 
certained, it  must  prevail,  unless  it  be 
in  opposition  to  some  unbending  rule  of 
law.  6 Cruise’s  Dig.  295 ; Rand,  on 
Perp.  121 ; Cro.  Jac.  415.  “ It  is 
written,”  says  Swinb.  p.  10,  “that  the 
will  or  meaning  of  the  testator  is  the 
queen  or  empress  of  the  testament ; 
because  the  will  doth  rule  the  testa- 
ment, enlarge  and  restrain  it,  nnd  in 
every  respect  moderate  nnd  direct  the 
same,  and  is,  indeed,  the  very  efficient 
cause,  thereof.  The  will,  therefore, 
nnd  meaning  of  the  testator  ought,  be- 
fore all  things,  to  be  sought  for  dili- 
gently, nnd,  being  found,  ought  to  Ik 
observed  faithfully.”  6 Pet.  R.  6S. 

Vide,  generally,  III.  Com.  Index,  h. 
t. ; 2 Stark.  Ev.  h.  t. ; Ayl.  Pand.  95; 
Dane’s  Ab.  ludex,  It.  t. ; Rob.  Fr. 
Conv.  30.  As  to  intention  in  chang- 
ing a residence,  see  article  Inhabitant. 

INTER.  Between,  among ; as,  in- 
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ter  vivos,  between  living  persons ; inter 
alia,  among  others. 

Inter  alia.  Among  other  things ; 
as  “ the  said  premises,  which  inter  alia, 
Titius  granted  to  Caius.” 

Intkrcommoning,  Eng.  law . — 
Where  the  commons  of  two  manors 
lie  together,  and  the  inhabitants,  or 
those  having  a right  of  common  of 
both,  have  time  out  of  mind  depastured 
their  cattle,  without  any  distinction, 
this  is  called  intercommoning. 

Intkr  cankm  rt  ixpvm.  Literally, 
between  the  dog  and  the  wolf.  Meta- 
phorically, the  twilight ; because  then 
the  dog  seeks  his  rest,  and  the  wolf  his 
prey.  3 Inst.  63. 

Inter  partes.  This,  in  a techni- 
cal sense,  signifies  an  agreement  pro- 
fessing in  the  outset,  and  before  any 
stipulations  arc  introduced,  to  be  made 
between  such  and  such  persons ; as, 
lor  example,  “ This  Indenture  mndc 

the day  of 1848,  lietwcen 

A B of  the  one  part,  and  C I)  of  the 
other.”  It  is  true  that  every  contract 
is  in  one  sense  inter  partes,  because  to 
be  valid  there  must  bo  two  parties  at 
least ; but  the  technical  sense  of  this 
expression  is  as  above  mentioned.  Ad- 
dis. on  Contr.  9. 

2. — This  being  a solemn  declara- 
tion, the  efTcct  of  such  introduction  is 
to  mnke  all  the  covenants,  comprised 
in  a deed  to  be  covenants  between  the 
parties  and  none  others  ; so  that  should 
a stipulation  he  found  in  the  body  of  a 
deed  by  which  “ the  said  A B cove- 
nants with  E F to  pay  him  one  hun- 
dred dollars.”  the  words  “ with  E F” 
are  inoperative,  unless  they  have  been 
used  to  denote  for  whoso  benefit  the 
stipulation  may  have  been  made,  being 
in  direct  contradiction  with  what  was 
previously  declared,  and  C I)  alone 
can  sue  for  the  non-payment ; it  being 
a maxim  that  where  two  opposite  in- 
tentions are  expressed  in  a contract, 
the  first  in  order  shall  prevail.  8 Mod. 
116  ; 1 Show.  58 ; 3 Lev.  138 ; Garth. 
76;  Roll.  R.  196;  7 M.  & W.  63. 
But  this  rule  does  not  apply  to  simple 
contracts  inter  partes,  2 I).  As  R.  277 ; 3 
D.&R.273;  Addis,  on  Contr.  244, 256. 


3. — When  there  are  more  than  two 
sides  to  a contract  inter  partes,  for  ex- 
ample, a deed ; ns  when  it  is  made 
lietwcen  A B,  of  the.  first  part ; C D,  of 
the  second  ; and  E F,  of  the  third, 
there  is  no  objection  to  one  covenant- 
ing with  another  in  exclusion  of  the 
third.  See  5 Co.  182  ; 8 Taunt.  245; 
4 Ad.  At  Ell.  N.  S.  207 ; Addis,  on 
Contr.  267. 

Inter  vivos.  Between  living  per- 
sons ; ns,  a gill  inter  vivos,  which  is  a 
girt  made  by  one  living  jx?rson  to  an- 
other; see  Gifts  inter  vivos.  It  is  a 
rule  that  a fee  cannot  pass  by  grant  or 
transfer,  inter  vivos,  without  appro- 
printc  words  of  inheritance.  2 Brest, 
on  Est.  64. 

INTEKDICT,  civil  lair,  among  the 
Romans  was  an  ordinance  of  the  pra> 
tor  which  forbade  or  enjoined  the  par- 
ties in  a suit  to  do  something  particu- 
larly specified,  until  it  should  bo  de- 
cided definitely  who  had  the  right  in 
relation  to  it.  Like  an  injunction,  the 
interdict  was  merely  personal  in  its 
effects,  and  it  had  also  another  simi- 
larity to  it,  by  being  temporary  or  per- 
petual. Dig.  43,  1,  1,  3 and  4.  See 
Story,  E«j.  Jur.  § 865  ; Ilalif.  Civ.  Law, 
cb.  6 ; Vicat,  Vocab.  h.  v. ; Hein.  Elcm. 
Band.  Bs.  6,  § 285.  Vide  Injunction. 

Interdict  or  Interdiction,  eedes. 
law , is  an  ecclesiastical  censure  by 
which  divine  services  arc  prohibited 
either  to  particular  persons  or  particu- 
lar places.  These  tyrannical  edicts, 
issued  by  ecclesiastical  powers,  have 
never  liecn  in  force  in  the  United 
States. 

INTERDICTED  OF  FIRE  AND 
WATER.  Formerly  those  persons 
who  were  banished  for  some  crime, 
were  interdicted  of  lire  and  water ; that 
is,  by  the  judgment  order  was  given 
that  no  man  should  receive  them  into 
his  house,  hut  should  deny  them  fire 
and  water,  the  two  necessary  elements 
of  life. 

INTERDICTION,  civil  law , is  a 
legal  restraint  upon  a person  incapable 
of  managing  his  estate,  because  of 
mental  incapacity,  from  signing  any 
deed  or  doing  any  act  to  his  own  pre- 
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judicc,  without  the  consent  of  his  cura- 
tor or  iutcrdictor. 

2. — Interdictions  are  of  two  kinds, 
voluntary  or  judicial.  The  first  is 
usually  executed  in  the  form  of  an 
obligation  by  which  the  obligor  binds 
himself  to  do  no  act  which  may  affect 
his  estate  without  the  consent  of  cer- 
tain friends  or  other  persons  therein 
mentioned.  The  latter,  or  judicial  in- 
terdiction is  imposed  by  a sentence  of 
a competent  tribunal,  which  disquali- 
fies the  party  on  account  of  imbecility, 
madness,  or  prodigality,  and  deprives 
the  person  interdicted  of  the  right  to 
manage  his  affairs  and  receive  the 
rents  and  profits  of  his  estate. 

8. — The  Civil  Code  of  Louisiana 
makes  the  following  provisions  on  this 
subject : 

Art.  38*2.  No  person  above  the  age 
of  majority,  who  is  subject  to  an  habit- 
ual  state  of  madness  or  insanity,  shall 
be  allowed  to  take  charge  of  his  own 
person  or  to  administer  his  estate,  al- 
though such  person  shall,  at  times, 
appear  to  have  the  possession  of  his 
reason. 

4.  — 383.  Every  relation  has  a right 
to  petition  for  the  interdiction  of  a re- 
lation ; and  so  has  every  husband  a 
right  to  petition  for  the  interdiction  of 
his  wife,  and  every  wife  of  her  hus- 
band. 

5.  — 384.  If  the  insane  person  lias 
no  relations  and  is  not  married,  or  if 
his  relations  or  consort  do  not  act,  the 
interdiction  may  be  solicited  by  any 
stranger,  or  pronounced  ex  officio  by 
the  judge,  after  having  heard  the  coun- 
sel of  the  person  whose  interdiction  is 
prayed  for,  whom  it  shall  be  the  duty 
of  the  judge  to  name,  if  one  be  not  al- 
ready named  by  the  party. 

385.  Every  interdiction  shall  be 
pronounced  by  the  judge  of  the  parish 
of  the  domicil  or  residence  of  the  per- 
son to  be  interdicted. 

380.  The  acts  of  madness,  insanity 
or  fury,  must  be  proved  to  the  satis- 
faction* of  the  judge,  that  he  may  be 
enabled  to  pronounce  the  interdiction, 
and  his  proof  may  be  established,  as 
well  by  written  as  by  parol  evidence; 


and  the  judge  may  moreover  interro- 
gate or  cause  to  be  interrogated  by 
any  other  person  commissioned  by  him 
for  that  purpose,  the  person  whose  in- 
terdiction is  petitioned  for,  or  cause 
such  jicrson  to  be  examined  by  physi- 
cians, or  other  skilful  persons,  in  order 
to  obtain  their  report  upon  oath  on  the 
real  situation  of  him  who  is  stated  to 
be  of  unsound  mind. 

887.  Pending  the  issue  of  the  peti- 
tion for  interdiction,  the  judge  may,  if 
lie  deems  it  proper,  appoint  lor  the  pre- 
servation of  the  movable,  and  for  the 
administration  of  the  immovable  estate 
of  the  defenduut,  an  administrator  jtro 
tempore. 

388.  Every  judgment,  by  which  an 
interdiction  is  pronounced,  shall  be 
provisionally  executed,  notwithstanding 
the  appeal. 

399.  In  ease  of  appeal,  the  appel- 
late court  may,  if  they  deem  it  neces- 
sary, proceed  to  the  hearing  of  new 
proofs,  and  question  or  cause  to  be 
questioned,  as  nbove  provided,  the  per- 
son whose  interdiction  is  petitioned  for , 
in  order  to  ascertain  the  state  of  his 
mind. 

390.  On  every  petition  for  interdic- 
tion, the  costs  shall  be  paid  out  of  the 
estate  of  the  defendant,  if  he  shall  be 
interdicted,  and  by  the  petitioner,  if  the 
interdiction  prayed  for  shall  not  be 
pronounced. 

391.  Every  sentence  of  interdiction 
shall  be  published  three  times,  in  at 
least  two  of  the  newspapers  printed  in 
New  Orleans,  or  made  known  by  ad- 
vertisements at  the  door  of  the  court- 
house of  the  parish  of  the  domicil  of 
the  person  interdicted,  both  in  the 
French  and  English  languages ; and 
this  duty  is  imposed  upon  him  who 
shall  be  appointed  curator  of  the  per- 
son interdicted,  and  shall  be  performed 
within  a month  alter  the  date  of  the 
interdiction,  under  the  penalty  of  being 
answerable  for  all  damages  to  such 
persons  as  may,  through  ignorance, 
have  contracted  with  the  person  inter- 
dicted. 

392.  No  petition  for  interdiction,  if 
the  same  shall  have  once  been  reject- 
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cd,  shall  be  acted  upon  again,  unless 
new  facts,  happening  posterior  to  the 
sentence  shall  be  alleged. 

293.  The  interdiction  takes  place 
from  the  day  of  presenting  the  petition 
for  the  same. 

394.  All  nets  done  by  the  person 
interdicted,  from  the  date  of  the  filing 
the  petition  for  interdiction  until  the 
day  when  the  same  is  pronounced,  arc 
null. 

395.  No  act  anterior  to  the  petition 
for  the  interdiction,  shall  be  annulled, 
except  where  it  shall  be  proved  that 
the  cause  of  such  interdiction  notori- 
ously  existed  at  the  time  when  the 
deeds,  the  validity  of  which  is  contest- 
ed, were  made,  or  that  the  party  who 
contracted  with  the  lunatic  or  insane 
person,  could  not  have  been  deceived 
as  to  the  situation  of  his  mind. 

JS ~oforiou$hjy  in  this  article,  means 
that  the  insanity  was  generally  known 
by  the  persons  who  saw  and  conversed 
with  the  party. 

390.  After  the  death  of  n person, 
the  validity  of  acts  done  by  him  can- 
not be  contested  for  cause  of  insanity, 
unless  his  interdiction  was  pronounced 
or  petitioned  for,  previous  to  the  death 
of  such  person,  except  in  cases  in 
which  mental  alienation  manifested 
itself  within  ten  days  previous  to  the 
decease,  or  in  which  the  proof  of  the 
want  of  reason  results  from  the  act 
itself  which  is  contested. 

397.  Within  a month,  to  reckon 
from  the  date  of  the  judgment  of  inter- 
diction, if  there  has  been  no  appeal 
from  the  same,  or  if  there  has  been  an 
appeal,  then  within  a month  from  the 
confirmative  sentence,  it  shall  be  the 
duty  of  the  judge  of  the  parish  of  the 
domicil  or  residence  of  the  person  in- 
terdicted, to  appoint  a curator  to  his 
person  and  estate. 

398.  This  appointment  is  made  ac- 
cording to  the  same  forms  as  the  ap- 
pointment to  the  tutorship  of  minors. 

After  the  appointment  of  the  curator 
to  the  person  interdicted,  the  duties  of 
the  administrator,  pro  tempore,  if  he 
shall  not  have  been  appointed  curator, 
arc  at  an  end ; and  lie  shall  give  an 


account  of  his  administration  to  the 
curator. 

399.  The  married  woman,  who  is 
interdicted,  is  of  course  under  the  curd- 
torship  of  her  husband.  Nevertheless 
it  is  the  duty  of  the  husband,  in  such 
case,  to  cause  to  be  appointed  by  the 
judge,  a curator  ad  litem;  who  may 
appear  for  the  w ife  in  every  case  when 
she  may  have  an  interest  in  opposition 
to  the  interest  of  her  husband,  or  one 
of  a nature  to  lx;  pursued  or  defended 
jointly  with  his. 

400.  The  wife  may  be  appointed 
curutrix  to  her  husband,  if  she  1ms,  in 
other  respects,  the  necessary  qualifica- 
tions. 

She  is  not  bound  to  give  security. 

401.  No  one,  except  the  husband 
with  respect  to  his  wife,  or  wife  with 
respect  to  her  husband,  the  relations  in 

| the  ascending  line  with  respect  to  the 
relations  in  the  descending  line,  and 
vice  versa,  the  relations  in  the  descend- 
ing line  with  respect  to  the  relations  in 
the  ascending  line, can  be  compelled  to 
act  as  curator  to  a person  interdicted 
more  than  ten  years,  after  which  time 
the  curator  may  petition  for  his  dis- 
charge. 

402.  The  person  interdicted  is,  in 
every  respect,  like  the  minor  w ho  has 
not  arrived  at  the  age  of  puberty,  both 
as  it  respects  his  person  and  estate; 
and  the  rules  respecting  the  guardian- 
ship of  the  minor,  concerning  the  oath, 
the  inventory  and  the  security,  the 
mode  of  administering  the  sale  of  the 
estate,  the  commission  on  the  revenues, 
the  excuses,  the  exclusion  or  depriva- 
tion of  the  guardianship,  mode  of  ren- 
dering the  accounts,  and  the  other  ob- 
ligations, apply  with  respect  to  the  per- 
son interdicted. 

403.  When  any  of  the  children  of 
the  person  interdicted  is  to  be  married, 
the  dowry  or  advance  of  money  to  be 
drawn  from  his  estate  is  to  be  regulat- 
ed by  the  judge,  with  the  advice  of  a 
family  meeting. 

404.  According  to  the  symptoms  of 
the  disease,  under  which  the  person  in- 
terdicted labours,  and  according  to  the 
amount  of  his  estate,  the  judge  may 
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order  tlmt  the  interdicted  person  Ik?  at- 
tended in  his  own  house,  or  that  he  he 
placed  in  a bettcring-housc,  or  indeed 
if  he  be  so  deranged  as  to  lie  danger- 
ous, he  inay  order  him  to  be  confined 
in  safe  custody. 

405.  The  income  of  the  person  in- 
terdicted shall  Ik?  employed  in  mitigat- 
ing his  sufferings,  and  in  accelerating 
his  cure,  under  the  penalty  against  the 
curator  of  being  removed  in  case  of 
neglect. 

400.  Hr?  who  petitions  for  the  inter- 
diction of  any  person,  and  fails  in  ob- 
taining such  interdiction,  may  lx?  pro- 
secuted for  and  sentenced  to  pay  dam- 
ages, if  he  shall  have  acted  from  mo- 
tives of  interest  or  passion. 

407 . Interdiction  ends  with  the  cause 
which  gave  rise  to  it.  Nevertheless 
the  jierson  interdicted  cannot  resume 
the  exercise  of  his  rights,  until  after  the 
definite  judgment  by  which  a repeal  of 
the  interdiction  is  pronounced. 

408.  Interdiction  can  only  be  re- 
voked by  the  same  solemnities  which 
were  observed  in  pronouncing  it. 

6. — 400.  Not  only  lunatics  and 
idiots  are  liable  to  lx?  interdicted,  but 
likewise  all  persons  who,  owing  to  cer- 
tain infirmities,  are  incapable  of  taking 
care  of  their  persons  and  administering 
their  estates. 

7.  — Such  persons  shall  lx?  placed 
under  the  care  of  a curator,  who  shall 
lx?  appointed  and  shall  administer  in 
conformity  with  the  rules  contained  in 
the  present  chapter. 

8.  — 410.  The  jierson  interdicted 
cannot  lx;  taken  out  of  the  state  with- 
out a judicial  order,  given  on  the  re- 
commendation of  a family  meeting,  and 
on  the  opinion  delivered  under  oath  of 
at  least  two  jdiysicians,  that  they  be- 
lieve the  departure  necessary  to  the 
health  of  the  person  interdicted, 

0. — 411.  There  shall  Ik*  appointed 
by  tiic  judge  a superintendent  to  the 
person  interdicted:  whose  duty  it  shall 
be  to  inform  the  judge,  at  least  once  in 
three  months,  of  the  state  of  the  health 
of  the  person  interdicted,  and  of  the 
manner  in  which  he  is  treated. 

10. — To  this  end,  the  superintendent 


shall  have  fr<*c  access  to  the  jierson 
interdicted,  whenever  he  wishes  to  see 
him. 

1 1 .  — 4 1 2.  It  is  the  duty  of  the  judge 
to  visit  the  jierson  interdicted,  when- 
ever from  the  information  he  receives, 
he  shall  deem  it  exjiedient. 

12.  — This  visit  shall  lx:  made  at 
times  when  the  curator  is  not  present. 

lft. — 41ft.  Interdiction  is  not  allow- 
ed on  accouut  of  jiroftigacy  or  prodigal- 
ly-. 

Vide  Hay’s  Med.  Jur.  chnji.  25;  1 
Ilngg.  Eccl.  Rep.  401;  Committee ; 
Habitual  Drunkard. 

INTERESSE  TERMINI,  estates, 
an  interest  in  the  term.  A bare  lease 
of  land  does  not  vest  any  estate  in  the 
lessee,  but  gives  him  a mere  right  of 
entry  in  the  tenement,  which  right  is 
called  his  interest  in  the  term  or  inte- 
rcsse  termini.  Vide  Co.  Litt.  40  ; 2 
HI.  Com.  144;  10  Vin.  Ah.  348; 
Dane’s  Ah.  Index,  h.  t. 

INTEREST,  estates,  is  the  right 
which  a man  has  in  a chattel  real,  and 
more  particularly  in  n future  term.  It 
is  a word  of  less  efficacy  and  extent 
than  estates,  though,  in  legal  under- 
standing, an  interest  extends  to  estates, 
rights  and  titles  which  a man  has  in  or 
out  of  lands,  so  that  by  a grant  of  his 
whole  interest  in  land,  a reversion  as 
well  as  the.  fee  simple  shall  pass.  Co. 
Litt.  345. 

Interest,  contracts , is  the  right  of 
projK*rty  which  a man  has  in  a thing, 
commonly  called  insurable  interest . It 
is  not  easy  to  give  an  accurate  defini- 
tion of  insurable  interest.  1 Rurr. 
480;  l Pet.  R.  103;  12  Wend.  507  ; 
10  Wend.  385:  10  Pick.  397;  1ft 
Mass.  01,  90  ; ft  Day,  108 ; 1 Wash. 
C.  C.  Rep.  409. 

2. — The  policy  of  commerce  and  the 
various  complicated  rights  which  dif- 
ferent  jx?rsons  may  have  in  the  same 
thing,  require  that  not  only  those 
who  have  an  absolute  projx?rty  in 
ships  and  goods,  but  those  also 
who  have  a qualified  projwrty  there- 
in may  lx:  at  liberty  to  insure  them. 
For  example,  when  a ship  is  mort- 
gaged, after  the  mortgage  becomes 
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absolute,  the  owner  of  the  legal  estate  i 
has  an  insurable  interest,  and  the  mart-  1 
gagor,  on  account  of  bis  equity,  has 
also  an  insurable  interest.  2 T.  R. 
188;  1 Burr.  489;  13  Mass.  96;  10 
Pick.  40;  and  see  1 T.  11.  746; 
Marsh.  Ins.  h.  t. ; 6 Mceson  & Weis- 
by,  224. 

3. — A man  may  not  only  insure  his 
own  life  for  the  benefit  of  his  heirs  or 
creditors,  and  assign  the  benefit  of  this 
insurance  to  others  having  thus  or 
otherwise  an  interest  in  his  life,  but  he 
may  insure  the  life  of  another  in  which 
he  may  be  interested.  Marsh.  Ins.  In- 
dex, h.  t. ; Park,  Ins.  Index,  h.  t. ; 1 
Bell’s  Com.  629,  5th  cd. ; 9 East,  U. 
72.  Vide  Insurance. 

INTEREST,  evidence , is  the  benefit 
which  a person  has  in  the  matter 
about  to  be  decided  and  which  is  in 
issue  between  the  parties.  By  the 
term  benefit  is  here  understood  some 
pecuniary  or  other  advantage,  which 
if  obtained,  would  increase  the  witness’s 
estate,  or  some  loss,  which  would  de- 
crease it. 

2.  — It  is  a general  rule  that  a party 
who  has  an  interest  in  the  cause  can- 
not be  a witness.  It  will  be  proper  to 
consider  this  matter  by  taking  a brief 
view  of  the  thing  or  subject  in  dispute, 
which  is  the  object  of  the  interest ; 
the  quantity  of  interest ; the  quality  of 
interest ; when  an  interested  witness 
can  be  examined;  when  the  interest 
must  exist ; how  an  interested  witness 
can  be  rendered  competent. 

3.  — 1.  To  be  disqualiiicd  on  the 
ground  of  interest,  the  witness  must 
gain  or  lose  by  the  event  of  the  cause, 
or  the  verdict  must  be  lawful  evidence 
for  or  against  him  in  another  suit,  or 
the  record  must  be  an  instrument  of 
evidence  for  or  against  him.  3 John. 
Cas.  83 ; 1 Phil.  Ev.  36 ; Stark.  Ev. 
pt.  4,  p.  744;  but  an  interest  in  the 
question  docs  not  disqualify  the  witness. 

1 Caines,  171  ; 4 John.  302;  5 John. 
255  ; 1 Serg.  & R.  32,  36  ; 6 Binn. 
266  ; 1 II.  & M.  165,  168. 

4.  — 2.  The  magnitude  of  the  inter- 
est is  altogether  immaterial,  even  a 
liability  for  the  most  trilling  costs  will 


bo  sufficient.  5 T.  R.  174;  2 Vern. 
317  ; 2 Grccnl.  194 ; 11  John.  57. 

5.  — 3.  With  regard  to  the  quality, 
the  interest  must  be  legal,  ns  contra- 
distinguished from  mere  prejudice  or 
bias,  arising  from  relationship,  friend- 
ship, or  any  of  the  numerous  motives 
by  which  a witness  may  be  supposed 
to  be  intlucnccd.  Leach,  154  ; 2 St. 
Tr.  334,  891  ; 2 Hawk.  eh.  46,  s.  25. 
It  must  lie  a present,  certain , vested 
interest  and  not  uncertain  and  contin- 
gent. Dougl.  134;  2 P.  Wins.  287; 
3 S.  & R.  132  ; 4 Binn.  83 ; 2 Yentes, 
200  ; 5 John.  256 ; 7 Mass.  25.  And 
it  must  have  been  acquired  without 
fraud.  3 Camp.  380 ; 1 M.  & S.  9 ; 1 
T.  R.  37. 

6.  — 4.  To  the  general  rule  that 
interest  renders  a witness  incompetent, 
there  arc  some  exceptions.  First , Al- 
though the  witness  may  have  an  inter- 
est, yet  if  his  interest  is  equally  strong 
on  the  other  side,  and  no  more,  the  wit- 
ness is  reduced  to  a state  of  neutrality 
by  an  equipoise  of  interest,  and  the  ob- 
jection to  his  testimony  ceases.  7 T. 
Ri  (89,  481,  n.;  1 Bibb,  R.  298  ; 2 
Mass.  R.  108;  2 S.  & R.  119;  6 
Penn.  St.  Rep.  322. 

7.  — Secondly.  In  some  instances 
the  law  admits  the  testimony  of  one 
interested,  from  the  extreme  necessity 
of  the  ease ; upon  this  ground  the  ser- 
vant of  a tradesman  is  admitted  to 
prove  the  delivery  of  goods  and  the 
payment  of  money,  without  any  release 
from  the  master.  4 T.  R.  490 ; 2 
Lilt.  R.  27. 

8.  — 5.  The  interest,  to  render  the 
witness  disqualified,  must  exist  at  the 
time  of  his  examination.  A deposition 
made  at  a lime  when  the  witness  had 
no  interest,  may  be  read  in  evidence, 
although  he  has  afterwards  acquired 
an  interest.  1 Iloffi  R.  21. 

9.  — 6.  The  objection  to  incompc- 
tcncy  on  the  ground  of  interest  may 
be  removed  by  an  extinguishment  of 
that  interest  by  means  of  a release, 
executed  cither  by  the  witness,  when 
he  would  receive  an  advantage  by  his 
testimony,  or  by  those  who  have  a 
claim  upon  him  when  his  testimony 
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would  bo  evidence  of  his  liability. 
The  objection  may  also  lie  removed  by 
payment.  Stark.  Ev.  pt.  *1,  p.  757. 
See  Benth.  Rationale  of  Jud.  Ev. 
628 — 692,  where  he  combats  the  es- 
tablished doctrines  of  the  law,  as  to 
the  exclusion  on  the  ground  of  interest ; | 
and  llaluncc. 

Interest  for  money,  in  contracts, 
is  the  compensation  which  is  paid  by 
the  borrower  to  the  lender  or  by  the 
debtor  to  the  creditor  for  its  use. 

2.  — It  is  proposed  to  consider,  1, 
who  is  bound  to  pay  interest ; 2,  who 
is  entitled  to  receive  it ; 3,  on  what 
claim  it  is  allowed ; 4,  what  interest  is 
allowed  ; 5,  how  it  is  computed ; 6, 
when  it  will  be  burred ; 7,  rate  of ; 
interest  in  the  different  states. 

3.  — § 1 . Who  is  (found  to  pay  interest 
1.  The  contractor  himself,  who  hns 
agreed,  cither  expressly  or  by  implica- 
tion, to  pay  interest,  is  of  course  bound 
to  do  so. 

4.  — 2.  Executors,  administrators,  as- 
signees of  bankrupts  or  of  insolvents, 
and  trustees,  who  have  kept  money  an 
unreasonable  length  of  time,  and  have 
made  or  who  might  have  made  it  pro- 
ductive,  arc  chargeable  with  interest.  I 
2 Vcs.  85;  1 Bro.  C.  C.  859;  Id. 
375 ; 2 Ch.  Co.  235 ; Chan.  Rep.  j 
389;  1 Vern.  197  ; 2 Vein.  548;  3 
Bro.  C.  C.  73  ; Id.  433  ; 4 Vcs.  620; 

1 Johns.  Ch.  R.  508 ; Id.  527,  535,  6 ; 
id.  620;  1 Dcsaus.  Ch.  R.  193,  n;  Id. 
208;  1 Wash.  2;  1 Binn.  R.  194;  3 
Munf.  198,  pi.  3;  Id.  289,  pi.  16;  1 
Serg.  & Rawle,  241  ; 4 Dcsaus.  Ch.  \ 
Rep.  463;  5 Munf.  223,  pi.  7,  8;  1 
Vcs.  jr.  236 ; Id.  452  ; Id.  89  ; 1 Atk. 
90;  sec  1 Supp.  to  Vcs.  jr.  30;  11 
Ves.  61  ; 15  Ves.  470 ; 1 Ball  & Beat. 
230;  1 Supp.  to  Vcs.  jr.  127,  n.  3;  1 
Jac.  & Walk.  140  ; 3 Meriv.  43;  2 
Bro.  C.  C.  156  ; 5 Vcs.  839  ; 7 Ves.  i 
152  ; 1 Jae.  Ac  Walk.  122  ; 1 Pick.  I 
530;  13  Mass.  R.  232;  3 Call,  538; 

4 Hen.  & Munf.  415;  2 Hsp.  N.  P.  C. 
702  ; 2 Atk.  106 ; 2 Dali.  182  ; 4 Serg. 
& Rawle,  116  ; 1 Dali.  349  ; 3 Binn. 
121.  As  to  the  distinction  between 
executors  and  trustees,  see  Mr.  Coxc’s 
note  to  Fellows  v.  Mitchell,  1 P.  Wms. 


241  ; 1 Men,  357,  and  the  cases 
collected. 

5.  — 3.  Tenant  for  life  must  pay 
interest  on  encumbrances  on  the  estate. 
4 Ves.  33 ; 1 Vern.  404,  n.  by  Raithby. 
In  Pennsylvania  the  heir  at  law  is  not 
bound  to  pay  interest  on  a mortgage 
given  by  his  ancestor. 

6.  — 4.  In  Massachusetts  a bank  is 
liable  independently  of  the  statute  of 
1809,  c.  37,  to  pay  interest  on  their 
bills,  if  not  pnid  when  presented  for 
payment.  8 Mass.  445. 

7.  — 5.  Revenue  officers  must  pay 
interest  to  the  United  States  from  the 
time  of  receiving  the  money.  6 Bin- 
ney’s  Rep.  206. 

8.  — § 1 . Who  arc  entitled  to  receive 
interest.  1.  The  lender  upon  an 
express  or  implied  contract. 

9.  — 2.  An  executor  was  not  allowed 
interest  in  a case  where  money  due  to 
his  testatrix  was  out  at  interest,  and 
before  money  came  to  his  hands,  he 
advanced  his  own  in  payment  of  debts 
of  the  testatrix.  Vin.  Ab.  tit.  Interest, 
C.  pi.  13. 

10. — In  Massachusetts  a trustee  of 
property  placed  in  his  hands  for  securi- 
ty, w ha  was  obliged  to  advance  money 
to  protect  it,  was  allowed  interest  at 
the  compound  rate.  16  Mass.  228. 

1 1 .  — § 3.  On  what  claims  allowed. 
First,  on  express  contracts ; secondly, 
on  implied  contracts ; and,  thirdly,  on 
legacies. 

12.  — First,  on  express  contracts.  1. 
When  the  debtor  expressly  undertakes 
to  pay  interest,  he  or  his  jicrsonal  repre- 
sentatives havingassets  are  bound  to  pay 
it.  But  if  a party  has  accepted  the  princi- 
pal, it  has  been  determined  that  he 
cannot  recover  interest  in  a separate 
action.  1 Esp.  N.  I*.  C.  110;  3 Johns. 
220.  Sec  1 Camp.  50;  1 Dali.  315; 
Stark.  Ev.  pt.  iv.  787 ; 1 Ifnrc  & 
Wall.  Sel.  Dee.  345. 

13.  — Secondly.  On  implied  con- 
tracts. 1 . On  money  lent,  or  laid  out 
for  another’s  use.  Bunb.  119;  2 BI. 
Rep,  761  : 8.  G.  3 Wils.  205  ; 2 Burr. 
1077  ; 5 Bro.  Pari.  Ca.71  ; 1 Ves.  jr. 
63;  1 Dali.  349;  1 Binn.  488;  2 
Call,  102;  2 Hen.  & Munf.  381  ; 1 
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H.ivw.  i ; :t  Cainesfe  Rep.  986, 284, 
28{<,  24 5 ; geo  3 Johns.  Cns.  303 ; 9 
Johns.  71;  3 Gaines's  Rep.  200 ; 1 
Conn.  Rep.  32;  7 Mass.  14;  1 Dali. 
319;  0 Binn.  R.  103;  Stark.  Ev.  pt. 
iv.  7Q9,  n.  (v),  and  (y.)  ; 11  Mass. 
604;  1 llure  & Wall.  Sol.  Dec. 
310. 

14. — 2.  For  goods  sold  and  deliver* 
ed,  offer  the  customary  or  stipulated 
term  of  credit  has  expired.  Doug. 
376;  2 B.  & I*.  337  ; 4 Dali.  289;  2 
Dali.  193;  0 Binn.  102  ; 1 Dali.  266, 
349. 

16.  — 3.  On  bills  ami  notes.  Repay- 
able at  a future  day  certain,  affer  due ; 
if  payable  on  demand,  alter  a demand 
made.  Bunb.  119;  0 Mod.  138;  l 
Str.  049;  2 Ld.  Ravm.  733;  2 Burr. 
1081  ; 6 Ves.  jr.  133;  16  Scrg.  & R. 
204.  Where  the  terms  of  a promis- 
sory note  are,  that  it  shall  lie  payable 
by  instalments,  and  on  the  failure  of 
any  instalment,  the  whole  is  to  become 
due,  interest  on  the  whole  becomes 
payable  from  the  first  default.  4 Esp. 
147.  Where  by  the  terms  of  a bond, 
or  a promissory  note,  interest  is  to  lx? 
paid  annually,  and  the  principal  at  a 
distant  day,  the  interest  may  be  re- 
covered Ixjfore  the  principal  is  due.  1 
Binn.  105;  2 Mass.  508;  3 Mass. 
221. 

10. — 4.  On  an  account  stated,  or 
other  liquidated  sum,  whenever  the 
debtor  knows  precisely  what  he  is  to 
pay,  and  when  he  is  to  pav  it.  2 
Black.  Rep.  701  ; S.  C.  Wils/206;  2 
Ves.  366;  8 Bro.  Pari.  C.  561;  2 
Burr.  1085;  5 Esp.  N.  P.  C.  114;  2 
Com.  Contr.  207  ; Treat.  Eq.  lib.  5, 
c.  1 , s.  4 ; 2 Fonb.  438 ; 1 I lay  w. 
173;  2 Cox,  219;  1 V.  & B.  345;  1 
Supp.  to  Ves.  jr.  194;  Stark.  Ev.  pt. 
iv.  789,  n.  (a).  But  interest  is  not 
due  for  unliquidated  damages,  or  on  a 
running  account  where  the  items  are 
all  on  one  side,  unless  otherwise 
agr**ed  upon.  1 Dali.  205;  4 Cowen, 
490;  6 Cowen,  193;  5 Verm.  177; 
2 Wend.  501  ; 1 Spears,  209;  Rice, 
21  ; 2 Black f.  313;  1 Bibb;  443. 

17.  — 5.  On  the  arrears  of  an  annu- 
ity secured  by  a specialty.  14  Vin. 

Vol.  i. — 90 


Ab.  458,  p|.  8 ; 3 Atk.  579  ; 9 Watts, 
R.  53Cf. 

18.  — 0.  On  a deposit  by  a purchas- 
er, which  he  i9  entitled  to  recover  back, 
paid  cither  to  a principal,  or  an  auc- 
tioneer. Sugd.  Vend.  327  ; 3 Campb. 
258 ; 5 Taunt.  025.  Scd  vide  4 Taunt. 
334,  341. 

19.  — 7.  On  purehnso-money,  which 
lias  lain  dead,  where  tin;  vendor  cannot 
make  a title.  Sugd.  Vend.  327. 

20.  — 8.  On  purchase. money  remain- 
ing in  purchaser’s  hands  to  pay  olf  en- 
cumbrances. 1 Sch.  At  Lef  134.  See 

1 Wash.  125;  5 Munf.  342;  0 Binn. 
435. 

21.  — 9.  On  judgment  debts.  14 
Vin.  Abr.  458,  pi.  15  ; 4 Dali.  251  ; 2 
Ves.  102  ; 6 Binn.  R.  01  ; ll>.  220  ; 1 
Harr.  & John.  754  ; 3 Wend.  490  ; 4 
Mete.  317  ; 1 Hare  & Wall.  Sel.  Dec. 
350.  In  Massachusetts  the  principal 
of  a judgment  is  recovered  by  execu- 
tion ; for  the  interest  the.  plaintiff*  must 
bring  an  action.  14  Mass.  239. 

22.  — 10.  On  judgments  affirmed  in 
a higher  court.  2 Burr.  1097  ; 2 Str. 
981 : 1 Burr. 2128  ; Dougl762,  n.  3; 

2 It  Bl.  207 ; Id.  284  ; 2 Camp.  428, 
n. ; 3 Taunt.  503 ; 4 Taunt.  30. 

23.  — 11.  On  money  obtained  by 
fraud,  or  where  it  has  been  wrongfully 
detained.  9 Mass.  504  ; 1 Camp. 
129  ; 3 Cowen,  420. 

24.  — 12.  On  money  paid  by  mis- 
take, or  recovered  on  a void  execu- 
tion. 1 Pick.  212  ; 9 Serg.  & Rawle, 
409. 

25.  — 13.  Rent  in  arrear  bears  inte- 
rest, unless  under  special  circumstances, 
which  may  he  recovered  in  action,  1 
Yeates,  72;  0 Binn.  159;  4 Ycatcs, 
204  ; but  no  distress  cun  be;  made  for 
such  interest.  2 Binn.  240.  Interest 
cannot,  however  l>e  recovered  lor  ar- 
rears of  rent  payable  in  wheat.  1 
Johns.  270.  See  2 Call,  249;  Id. 
253  ; 3 Hen.  & Munf.  463;  4 Hen.  & 
Munf.  470;  5 Munf.  21. 

26.  — 14.  Where  from  the  course  of 
dealing  between  the  parties,  a promise 
to  pay  interest  is  implied.  I Campb. 
50 ; Id.  52  ; 3 Bro.  C.  C.  430  ; Kirby, 
207. 


714 


1NT 


INT 


27.  — Thirdly,  Of  interest  on  lega- 
cies. 1.  On  specific  legacies . Inte- 
rest on  specific  legacies  is  to  be  calcu- 
lated from  the  date  of  the  death  of  tes- 
tator. 2 Ves.  son.  503  ; 0 Ves.  345  ; 
5 Binn.  175;  3 Munf.  10. 

28.  — 2.  A general  legacy  when  the 
time  of  payment  is  not  named  by  the 
testator  is  not  payable  till  the  end  of 
one  year  after  testator's  death,  at  which 
time  the  interest  commences  to  run.  1 
Ves.  jr.  300  ; 1 Sch.  & Lef.  10 ; 5 
Binn.  475  ; 13  Ves.  333  ; 1 Ves.  308  ; 
3 Ves.  &c  Bea.  183.  But  where  only 
the  interest  is  given,  no  payment  will 
be  due  till  the  end  of  the  second  year, 
when  the  interest  will  begin  to  run.  7 
Ves.  80. 

20. — 3.  Where  a general  legacy  is 
given,  and  the  time  of  payment  is  nam- 
ed by  the  testator,  interest  is  not  al- 
lowed before  the  arrival  of  the  appoint- 
ed period  of  payment,  and  that  not- 
withstanding the  legacies  arc  vested  ; 
Free,  in  Chan.  337.  But  when  that 
period  arrives,  the  legatee  w ill  be  enti- 
tled, although  the  legacy  be  charged 
upon  a dry  reversion.  2 Atk.  108. 
See  also  Daniel's  Rep.  in  Exch.  84  ; 3 
Atk.  101  ; 3 Ves.  10;  4 Ves.  1;  4 
Bro.  C.  C.  149,  n. ; S.  C.  1 Cox,  133. 
Where  a legacy  is  given  payable  at  a 
future  day  with  interest,  and  the  lega- 
tee dies  before  it  becomes  payable,  the 
arrears  of  the  interest  up  to  the  time  of 
his  death  must  be  paid  to  his  personal 
representatives.  McClel,  Exch.  Rep. 
1 11.  And  a bequest  of  a sum  to  be 
paid  annually  for  lile  bears  interest  from 
the  death  of  testator.  5 Binn.  475. 

30. — 4.  Where  the  legatee  is  a child 
of  the  testator  or  one  towards  whom  he 
has  placed  himself  in  loco  parentis,  the 
legacy  boars  interest  from  the  testator’s 
death,  w'hcther  it  be  particular  or  re- 
siduary ; vested,  but  payable  at  a fu- 
ture time,  or  contingent,  if  the  child 
have  no  maintenance.  In  that  case  the 
court  w ill  do  what,  in  common  pre- 
sumption, the  father  would  have  done, 
provide  necessaries  for  the  child.  2 P. 
Wins.  31  ; 3 Ves.  287  ; Id.  13;  Bac. 
Abr.  Legacies,  K 3;  Fonb.  Eq.  431, 
n.  j. ; 1 Eq.  Cas.  Ab.  301,  pi.  3;  3 


Atk.  432;  1 Dick.  Rep.  310;  2 Bro. 
C.  C.  59 ; 2 Rand.  Rep.  409.  In  case 
of  a child  in  venire  sa  7?icrc,  at  the  time 
of  the  father’s  decease,  interest  is  al- 
lowed only  from  its  birth.  2 Cox, 
425.  Where  maintenance  or  interest 
is  given  by  the  will,  and  the  rate 
specified,  the  legatee  will  not,  in 
general,  be  entitled  to  claim  more 
than  the  maintenance  or  rate  spe- 
cified. 3 Atk.  097,  716 ; 3 Ves.  286, 
n. ; and  see  further  as  to  interest  in 
cases  of  legacies  to  children,  15  Ves. 
363 ; 1 Bro.  C.  C.  207  ; 4 Madd.  R. 
275;  1 Swanst.  553  ; 1 P.  Wins.  783; 
1 Vcrn.  251  ; 3 Vesey  & Beaincs, 
183. 

31.  — 5.  Interest  is  not  allowed  by 
way  of  maintenance  to  any  other  per- 
son than  the  legitimate  children  of  the 
testator,  3 Vest.  10;  4 Ves.  1 ; unless 
the  testator  has  pul  himself  in  loco  pa- 
rentis. 1 Sch.  6c  Lef.  5,  6.  A wife, 
15  Ves.  301,  a niece,  3 Ves.  10,  a 
grandchild,  15  Ves.  301;  0 Ves.  546; 
12  Ves.  3,  1 Cox,  133,  are  therefore 
not  entitled  to  interest  by  way  of  main- 
tenance. Nor  is  a legitimate  child  en- 
titled to  such  interest  if  he  have  a main- 
tenance ; although  it  may  be  less  than 
the  amount  of  tin;  interest  of  the  lega- 
cy. 1 Scho.  6c  Lef.  5 ; 3 Ves.  17. 
Sed  vide  4 John.  Ch.  Rep.  103;  2 
Rop.  Leg.  202. 

32.  — 6.  Where  an  intention  though 
not  expressed  is  fairly  inferable  from 
the  will,  interest  will  be  allowed.  1 
Swanst.  561,  note;  Coop.  143. 

33.  — 7.  Interest  is  not  allowed  for 
maintenance,  although  given  by  imme- 
diate bequest  for  maintenance,  if  the 
parent  of  the  legatee,  who  is  under 
moral  obligation  to  provide  for  him  be 
of  sufficient  ability,  so  that  the  interest 
will  accumulate  for  the  child's  benefit, 
until  the  principal  becomes  payable.  3 
Atk.  399;  3 Bro.  C.  C.  416;  1 Bro. 
C.  C.  386 ; 3 Bro.  C.  C.  60.  But  to 
this  rule  there  arc  some  exceptions.  3 
Ves.  730  ; 4 Bro.  C.  C.  223  ; 4 Madd. 
275,  289 ; 4 Ves.  498. 

34.  — 8.  Where  a fund,  particular  or 
residuary,  is  given  upon  a contingency, 
so  that  the  intermediate  interest  undis- 
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posed  of,  that  is  to  say,  the  intcrme-  to  the  contrary  to  be  collected  from  the 
diato  interest  between  the  testator’s  , will,  the  rule  appears  to  bo  now  settled 
death,  if  there  be  no  previous  legatee  that  the  person  taking  for  life  is  enti- 
for  life,  or,  if  there  be,  between  the  tied  to  interest  from  the  death  of  the 
death  of  the  previous  taker  and  the  testator,  on  such  part  of  the  residue, 
happening  of  the  contingency,  will  sink  bearing  interest,  as  is  not  necessary  for 
into  the  residue  for  the  benefit  of  the  the  payment  of  debts.  And  it  is  im- 
next  of  kin  or  executor  of  the  testator,  J material  whether  the  residue  is  only 
if  not  bequeathed  by  him;  but  if  not  given  generally,  or  directed  to  bo  laid 
disposed  of,  for  the  benefit  of  his  resi-  out,  with  all  convenient  speed,  in  funds 
duary  legatee.  1 1! ro.  C.  C.  57  ; 4 or  securities,  or  to  he  laid  out  in  lands. 


35.-9.  Where  a legacy  is  given  by  reeled  to  bo  laid  out  in  land,  to  be  set- 
immediate  bequest  whether  such  legacy  tied  on  one  for  life,  with  remainder 
be  particular  or  residuary,  and  there  is  over,  and  the  testator  directs  the  inte- 
a condition  to  divest  it  upon  the  death  rest  to  accumulate  in  the  mean  time, 
of  the  legatee  under  twenty-one,  or  until  money  is  laid  out  in  lands,  or 
upon  the  happening  of  some  other  otherwise  invested  on  security,  the  ac- 
event,  with  a limitation  over,  and  the  cumulation  shall  cease  at  the  end  of 
legatee  dies  before  twenty-one,  or  be-  one  year  from  the  testator’s  death,  and 
fore  such  other  event  happens,  which  from  that  period  the  tenant  for  life 
nevertheless  docs  take  place,  yet  as  the  shall  be  entitled  to  the  interest.  0 Vcs. 
legacy  was  payable  at  the  end  of  a 530 ; 7 Vcs.  95 ; 0 Ves.  528 ; lb. 
year  after  the  testator’s  death,  the  lega-  529 ; 2 Sim.  & Stu.  396. 
tee’s  representatives,  and  not  the  lega-  39. — 13.  Where  no  time  of  pay- 

tee  over,  will  tie  entitled  to  the  interest  incut  is  mentioned  by  the  testator,  an- 
which  accrued  during  the  legatee’s  life,  nuitics  are  considered  as  commencing 
until  the  happening  of  the  event  which  from  the  death  of  the  testator ; and 
was  to  divest  the  legacy.  1 1’.  Wins,  consequently  the  first  payment  will  be 
500  ; 2 P.  Wins.  504  ; Ambl.  448  ; 5 due  at  the  end  of  the  year  from  that 
Ves.  335  ; Id.  522.  event ; if,  therefore,  it  be  not  made 

30. — 10.  Where  a residue  is  given,  then,  interest,  in  those  cases  wherein  it 
so  as  to  be  vested  but  not  payable  at  is  allowed  at  nil,  must  be  computed 
the  end  of  the  year  from  the  testator’s  from  that  period.  2 Hop.  Leg.  249 : 
death,  but  upon  the  legatees  attaining  5 Binn.  475.  See  0 Mass.  37  ; 1 
twenty-one,  or  upon  any  other  contin-  Hare  & Wall.  Sel.  Dec.  356. 
gency,  and  with  a bequest  over  divest-  40. — ^ 4.  As  to  the  quantum  or 

ing  the  legacy,  upon  the  legatee’s  dy-  amount  of  interest  allowed,  1,  During 
ing  under  age,  or  upon  the  happening  what  time;  2,  Simple  interest;  3, 
of  the  contingency,  then  the  legatee’s  Compound  interest ; 4,  In  what  cases 
representatives  in  the  former  case,  and  given  beyond  the  penalty  of  a bond  ; 
the  legatee  himself  in  the  latter,  shall  5,  When  foreign  interest  is  allowed, 
be  entitled  to  the  interest  that  became  41. — First.  During  what  lime,  1. 
due,  during  the  legatee’s  life,  or  until  In  actions  for  money  had  and  received, 
the  hapjiening  of  the  contingency.  2 interest  is  allowed,  in  Massachusetts, 
P.  Wms.  419;  1 Bro.  C.  C.  81;  Id.  from  the  time  of  serving  the  writ.  1 
335  ; 3 Meriv.  335.  Mass.  436.  On  debts  payable  on  de- 

37. — 11.  W here  a residue  of  per-  mand,  interest  is  payable  only  from  the 
sonal  estate  is  given,  generally,  to  one  demand.  Addis.  137.  See  12  Mass, 
for  life  with  remainder  over,  and  no  4.  The  words  “with  interest  for  the 
mention  is  made  by  the  testator  re-  same,”  bear  interest  from  date.  Addis, 
specting  the  interest,  nor  any  intention  323, 4;  1 Stark.  N.  P.  C.452;  Ibid.  507. 


38. — 12.  But  where  a residue  is  di- 
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42.  — 2.  The  mere  circumstance  of 
war  existing  lictwcen  two  nations,  is 
not  a sufficient  reason  for  abating  inte- 
rest on  debts  due  by  the  subjects  of  one 
belligerent  to  another.  1 Peters’s  C. 
C.  It.  624 ; but  a prohibition  of  all  in- 
tercourse with  an  enemy,  during  war, 
furnishes  a sound  reason  for  the  abate- 
ment of  interest  until  the  return  of 
peace.  Ib.  See  on  this  subject,  2 
Dull.  132;  2 Doll.  102;  4 Dali.  2*6; 
1 Wash.  172;  1 Call,  101;  3 Wash. 
C.  C.  U.  306;  8 Serg.  & Rawle,  103; 
Post.  § 7. 

43.  — Secondly.  Simple  interest.  1. 
Interest  upon  interest  is  not  allowed 
except  in  special  eases,  1 Eq.  Oas.  Ab. 
287  ? Fonbl.  Eq.  b.  1,  e.  2,  § 4,  note 
(n) ; U.  S.  Dig.  tit.  Accounts,  IV. ; nnd 
the  uniform  current  of  decisions  is 
against  it,  as  being  a hard,  oppressive 
exaction,  nnd  tending  to  usury.  1 
Johns.  Ch.  K.  14;  Cam.  & Norw. 
Rep.  361. 

44.  — Thirdly.  Compound  interest. 
1.  Where  a partner  has  overdrawn  the 
partnership  funds,  nnd  refuses,  when 
called  upon,  to  account,  to  disclose  the 
profits,  recourse  would  be  bad  to  com- 
pound interest  as  a substitute  for  the 
profits  he  might  reasonably  Ik*  sup- 
posed  to  have  made.  2 Johns.  Ch.  R. 
213. 

46. — 2.  When  executors,  adminis- 
trators, or  trustees,  convert  the  trust- 
money  to  their  own  use,  or  employ  it 
in  business  or  trade,  they  are  chargea- 
ble with  compound  interest.  1 Johns. 
Ch.  R.  620. 

46. — 3.  In  nn  action  to  recover  the 
annual  interest  due  on  a promissory 
note,  interest  will  Ik;  allowed  on  each 
year’s  interest  until  paid,  2 Mass. 
568;  8 Mass.  455.  See,  as  to  charg- 
ing compound  interest,  tin*  following 
cases:  I Johns.  Ch.  Rep.  550;  Cam. 

A-  Norw.  361;  1 Binn.  165;  4 Y cates, 
220;  1 Hen.  & Munf.  4;  1 Vin.  A hr. 
457,  tit.  Interest,  (C):  Coni.  Dig. 
Chancery,  3 S3;  3 Hen.  & Munf.  89; 

1 Hare  & Wall.  Sel.  Dec.  371.  An 
inffint’s  contract  to  pay  interest  on  in- 
terest, after  it  has  accrued,  will  be 
binding  uj>oii  him,  when  it  is  for  his 


benefit.  1 Eq.  C’as.  Ab.  280;  1 Atk* 
489;  3 Atk.  613.  Newi.  C’ontr.  2. 

47.  — Fourthly.  When  given  bci/ond 

the  penalty  of  a hand. . 1.  It  is  a gene- 

ral rule  that  the  pennlty  of  a bond 
limits  the  amount  of  the  recovery.  2 
T.  R.  388.  But,  in  some  cases,  the 
interest  is  recoverable  beyond  the 
amount  of  the  penalty.  The  recovery 
depends  on  principles  of  law,  and  not 
on  the  arbitrary  ad  libitum  discretion 
of  a jury.  3 Caincs’s  Rep.  49. 

48.  — 2.  The  exceptions  nre,  where 
the  bond  is  to  account  for  moneys  to 
lie  received ; 2 T.  R.  388 ; where  the 
plaintiff*  is  kept  out  of  bis  money  by 
writs  of  error;  2 llurr.  1094;  2 
Evans’s  PoCh.  101,  2;  or  delayed  by 
injunction,  1 Vcrn.  349;  16  Vin.  A hr. 
303;  if  the  recovery  of  the  debt  be 
delayed  by  the  obligor,  6 Vcs.  92 ; 1 
Vern.  349;  Show.  P.  C.  15;  if  extra- 
ordinary emoluments  arc  derived  from 
holding  the  money,  2 Bro.  P.  C.  251 ; 
or  the  bond  is  taken  only  ns  a collate- 
ral security,  2 Bro.  P.  C.  333;  or  the 
action  be  on  a judgment  recovered  on 
a bond,  1 East,  R.  436 ; sec,  also,  4 
Day’s  Cas.  30;  3 Cnines’s  R.  49;  1 
Taunt.  218;  1 Mass.  308;  Com.  Dig. 
Chancery,  3 S 2 ; Vin.  Abr.  Interest, 
E. 

49.  — 3.  But  theso  exceptions  do  not 
obtain  in  the  administration  of  the 
debtor’s  assets,  where  his  other  credi- 
tors might  be  injured  by  allowing  the 
!>ond  to  be  rated  beyond  the  penalty,  5 
Ves.  329;  see  Vin.  Abr.  Interest  C, 
pi.  5. 

50.  — Fifthly.  When  foreign  interest 
is  allowed,  l.  The  rate  of  interest 
allowed  by  law  where  the  contract  is 
made  may,  in  general,  be  recovered  ; 
hence,  where  a note  was  given  in  Chi- 
na, payable  eighteen  months  affor  date, 
without  any  stipulation  respecting  in- 
terest, the  court  allowed  the  Chinese 
interest,  of  one  per  cent,  per  month 
from  the  expiration  of  the  eighteen 
months,  1 Wash.  C.  C.  R.  253. 

51.  — 2.  If  a citizen  of  another  state 
advance  money,  then;,  for  the-  lienefit 
of  a citizen  of  the  state  of  Massachu- 
setts, which  the  latter  is  liable  to  reim- 
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burse,  tlio  former  shall  recover  interest, 
at  the  rate  established  by  the  laws  of 
the  place  where  he  lives.  12  Mass.  4. 
See,  further,  1 Eq.  Cas.  Ah.  289;  1 
1*.  VVms.  395;  2 Bro.  C.  C.  3;  14 
Vin.  Abr.  460,  tit.  Interest,  (F). 

52.  — ^ 5.  llow  computed.  1.  In 
casting  interest  on  notes,  ImjiuIs,  &c., 
upon  which  partial  payments  have  been 
made,  every  payment  is  to  be  first  ap- 
plied to  keep  down  the  interest,  but  the  i 
interest  is  never  allowed  to  form  a part 
of  the  principal,  so  as  to  carry  interest. 
17  Mass.  K.  417  ; 1 Dali.  378. 

53.  — 2.  When  a partial  payment 
cxci'eds  the  amount  of  interest  due 
when  it  is  made,  it  is  correct  to  com- 
pute the  interest  to  the  time  of  the  first 
payment,  add  it  to  the  principal,  sub- 
tract the  payment,  cast  interest  on  the 
remainder  to  the  time  of  the  second 
payment,  add  it  to  the  remainder,  and 
subtract  the  second  payment,  and  in 
like  manner  from  one  payment  to  ano- 
ther, until  the  time  of  judgment.  1 
Pick.  194;  4 Hen.  & Munf.  431;  8 
Serg.  Sc,  Rawlc,  458;  2 Wash.  C.  C. 
R.  1 07.  Sec  3 Wash.  C.  C.  H«  350  ; 
Ibid.  390. 

64. — 3.  Where  a partial  payment  is 
made  before  the  debt  is  due,  it  cannot 
be  apportioned,  part  to  the  debt  and 
part  to  the  interest.  As  if  there  be 
a bond  for  one  hundred  dollars,  pay- 
able in  one  year,  and,  at  the  expiration 
of  six  months,  fifty  dollars  be  paid  in. 
This  payment  shall  not  be  apportioned 
part  to  the  principal  and  part  to  the  in- 
terest, but  at  the  end  of  the  year,  in- 
terest shnll  be  charged  on  the  whole 
sum,  and  the  obligor  shall  receive 
credit  for  the  interest  of  fifty  dollars 
for  six  months.  1 Dali.  124. 

55. — § 6.  When  interest  will  be 
barred. — 1.  When  the  money  due  is 
tendered  to  the  person  entitled  to  it, 
and  he  refuses  to  receive  it,  the  interest 
ceases.  3 Campb.  290.  Vide  8 East, 
108 ; 3 Binn.  295. 

50. — 2.  Where  the  plaintiff  was  ab- 
sent in  foreign  parts,  beyond  seas,  evi- 
dence of  that  fact  may  l>c  given  in  evi- 
dence to  the  jury  on  the  plea  of  pay- 
ment, in  order  to  extinguish  the  inte- 


rest during  such  absence.  1 Call,  133. 
But  sec  9 Serg.  Si  Uawle,  203. 

57.  — 3.  Whenever  the  law  prohibits 
the  payment  of  the  principal,  interest 
during  the  prohibition  is  not  demand- 
able.  2 Dali.  102;  1 Peters's  C.  C. 
R.  524.  See  also  2 Dali.  132;  4 
Dali.  280. 

58.  — 4.  if  the  plaintiff  has  accepted 
the  principal,  he  cannot  recover  the  in- 
terest in  a separate  action.  1 Esp.  N. 
P.  C.  110;  3 Johns.  229.  See  14 
Wend.  1 1 0. 

59.  — § 7.  Bate  of  interest  (dlowctl 
bif  low  in  the  different  stales. 

‘ Alabama.  Eight  i>cr  centum  per 
annum  is  allowed.  Notes  not  exceed- 
ing one  dollar  bear  interest  at  the  rate 
of  one  hundred  per  centum  fier  annum. 
Some  of  the  bank  charters  prohibit 
certain  banks  from  charging  more  than 
six  per  cent,  upon  bills  of  exchange ; 
and  notes  negociable  at  the  bank,  not 
having  more  than  six  months  to  run ; 
and  over  six  and  under  nine,  not  more 
than  seven  per  cent.;  and  over  nine 
months,  to  charge  not  more  than  eight 
per  cent.  Aikin’s  Dig.  230. 

64.  — Arkansas.  Six  per  centum 

per  annum  is  the  legal  rate  of  interest, 
hut  the  parties  may  agree  iu  writing 
for  the  payment  of  interest  not  exceed- 
ing ten  per  centum  per  annum,  on 
money  due  and  to  become  due  on  any 
contract,  whether  under  seal  or  not. 
Rev.  St.  c.  80,  s.  1,  2.  Contracts 
where  a greater  amount  is  reserved  urc 
declared  to  be  void.  Id.  s.  7,  but  this 
provision  will  not  aftect  an  innocent 
i ndorsee  for  a vuluable  consideration. 
Id.  s.  6. 

65.  — Connecticut.  Six  per  centum 
is  the  amount  allowed  by  law. 

60.  — Delaware.  The  legal  amount 
of  interest  allowed  in  this  state  is  at 
the  rate  of  six  per  ccutum  per  annum. 
Laws  of  Del.  314. 

67.  — Georgia.  Eight  per  centum 
per  annum  interest  is  allowed  on  all 
liquidated  demands.  1 Laws  of  Geo. 
270 ; 4 Id.  488 ; Prince’s  Dig.  294, 
295. 

68.  — Illinois.  Six  per  centum  per 
annum  is  the  legal  interest  allowed 
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when  there  is  no  contract,  but  by 
agreement  the  parties  may  fix  a greater 
rate.  3 Grill*.  L.  Reg.  428. 

89. — Intliana.  Six  per  centum  per 
annum  is  the  rate  fixed  by  law,  (ex- 
cept in  Union  county).  On  the  follow- 
ing funds  loaned  out  by  the  stute, 
namely,  Sinking,  Surplus,  Revenue, 
Saline,  and  College  funds,  seven  per 
cent. ; on  the  common  school  fund, 
eight  per  cent.  Act  of  January  31, 
1842. 

70.  — Kentucky.  Six  per  centum 

per  annum  is  allowed  by  law.  There 
is  no  provision  in  favour  of  any  kind 
of  loan.  See  Sessions  ucts  1 818,  p.  707. 

71.  — Louisiana.  The  Civil  Code 

provides,  urt.  2895,  as  follows:  Inte- 
rest is  either  legal  or  conventional. 
Legal  interest  is  fixed  at  the  following 
rates,  to  wit : at  five  per  cent.,  on  all 
sums  which  are  the  object  of  a judicial 
demand,  whence  this  is  called  judicial 
interest ; and  sums  discounted  by 
banks,  at  the  rate  established  by  their 
charters.  The  amount  of  conventional 
interest  cannot  exceed  ten  per  cent. 
The  same  must  lx?  fixed  in  writing, 
and  the  testimonial  proof  of  it  is  not 
admitted.  Sec  also,  art.  1930  to  1939. 

72.  — Maine.  Six  per  centum  per 
annum  is  the  legal  interest,  and  any 
contract  for  more  is  voidable  as  to  the 
excess,  except  in  case  of  letting  cattle, 
and  other  usages  of  a like  nature,  in 
practice  among  farmers,  or  maritime 
contracts  among  merchants,  as  bot- 
tomry, insurance  or  course  of  exchange, 
ns  has  been  heretofore  practiced.  Rev. 
St.  T.  4,  c.  69,  §§  1,  4. 

73.  — Maryland.  Six  per  centum 
per  annum  is  the  amount  limited  by 
law  in  all  cases. 

74.  — Massachusetts.  The  interest 
of  money  shall  continue  to  be  at  the 
rate  of  six  dollars,  and  no  more,  upon 
one  hundred  dollars  for  a year  ; and 
at  the  same  rate  lor  a greater  or  less 
sum,  and  for  a longer  or  shorter  time. 
Rev.  Stat.  ch.  35,  s.  1. 

75.  — Michigan.  Seven  per  centum 
is  the  legal  rate  of  interest;  but  on 
stipulation  in  writing,  interest  is  al- 
lowed to  any  amount  not  exceeding 


ten  per  cent,  on  loans  of  money,  but 
only  on  such  loans.  Rev.  St.  160,  161. 

76.  — Mississippi.  The  legal  inte- 
rest is  six  per  centum;  but  on  all 
bonds,  notes,  or  contracts  in  writing 
signed  by  the  debtor  for  the  bona  fide 
loan  of  money,  expressing  therein  the 
rate  of  interest  fairly  agreed  on  between 
the  parties  for  the  use  of  money  so 
loaned,  eight  per  cent,  interest  is  allow- 
ed. Laws  of  1842. 

77.  — Missouri . When  no  contract 
is  made  as  to  interest,  six  per  centum 
per  annum  is  allowed.  But  the  parties 
may  agree  to  any  higher  rate,  not  ex- 
ceeding ten  per  cent.  Rev.  Code,  § 1, 
p.  333. 

78.  — New  Hampshire.  No  person 
shall  take  interest  lor  the  loan  of  mo- 
ney, wares,  or  merchandize,  or  any 
other  personal  estate  whatsoever,  above 
the  value  of  six  pounds  for  the  use  or 
forbcaruncc  of  one  hundred  pounds  for 
a year,  and  after  that  rate  for  a greater 
or  lesser  sum,  or  for  a longer  or 
shorter  time.  Act  of  February  12, 
1791,  s.  1.  Provided  that  nothing  in 
this  act  shall  extend  to  the  letting  of 
cattle,  or  other  usages  of  a like  nature, 
in  practice  among  farmers,  or  to  ma- 
ritime contracts  among  merchant,  as 
bottomry,  insurance,  or  course  of  ex- 
change, as  hath  been  heretofore  used. 
Id.  s.  2. 

79.  — New  Jersey.  Six  per  centum 
per  annum  is  the  interest  allowed  by 
law  for  the  loan  of  money,  without 
any  exception.  Statute  of  December 
5,  1823.  Harr.  Comp.  45. 

80.  — New  York.  The  rate  is  fixed 
at  seven  per  centum  per  annum.  Rev. 
Stat.  part  2,  c.  4,  t.  3,  s.  1.  Monied 
institutions,  subject  to  the  safety-fund 
act,  are  entitled  to  receive  the  legal 
interest,  established,  or  which  may 
thereafter  be  established  by  the  laws  of 
this  state,  on  all  loans  made  by  them, 
or  notes,  or  bills,  by  them  severally 
discounted  or  received  in  the  ordinary 
course  of  business;  but  on  all  notes  or 
bills  by  them  discounted  or  received 
in  the  ordinary  course  of  business 
which  shall  be  mature  in  sixty-three 
days  from  the  time  of  such  discount, 
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the  said  monied  corporations  shall 
not  take  or  receive  more  than  at  the 
rate  of  six  per  centum  per  annum  in 
advance.  2 Rev.  iStat.  p.  012. 

81.  — North  Carolina.  Six  per  cen- 
tum per  annum  is  the  interest  allowed 
by  law.  The  banks  am  allowed  to 
take  the  interest  off  at  the  time  of 
making  a discount. 

82.  — Ohio.  The  legal  rate  of  inte- 
rest on  all  contracts,  judgments  or  de- 
crees in  chancery,  is  six  per  centum  per 
annum,  and  no  more.  290hioStat.  451 ; 
Swan’s  Coll.  Laws,  405.  A contract 
to  pay  a higher  rate  is  good  for  prin- 
cipal and  interest,  and  void  for  the  ex- 
cess. Banks  are  bound  to  pay  twelve 
per  cent,  interest  on  all  their  notes 
during  a supension  of  specie  payment. 
37  Acts  30,  Act  of  February  25,  1839, 
Swan’s  Coll.  129. 

83.  — Pennsylvania.  Interest  is  al- 
lowed at  the  rate  of  six  per  centum  per 
annum  for  the  loan  or  use  of  money 
or  other  commodities.  Act  of  March 
2, 1723  ; and  lawful  interest  is  allowe  d 
on  judgments.  Act  of  1700,  l Smith’s 
L.  of  Penn.  12.  See  (i  Watts,  53  ; 12 
S.  & R.  47;  13  S.  & It.  221  ; 4 
Whart.  221  ; 0 Bum.  435  ; 1 Dali. 
378;  1 Dali.  407;  2 Dali.  92;  1 S. 
& It.  176;  1 Binn.  498;  2 Pet.  538; 
8 Wheat.  355. 

84.  — Rhode  Island.  Six  per  centum 
per  annum  is  allowed  for  interest  on 
loans  of  money.  3 Griff.  Law  Iteg. 

116. 

85.  — South  Carolina . Seven  per 
centum  per  annum,  or  at  that  rate,  is 
allowed  for  interest.  4 Cooper’s  Stat. 
of  S.  C.  364.  When  more  is  reserved, 
the  amount  lent  and  interest  may  be 
recovered.  6 Id.  409. 

86.  — ’Tennessee.  The  interest  al- 
lowed by  law  is  six  per  centum  per 
annum.  When  more  is  charged  it  is 
not  recoverable,  but  the  principal  and 
legal  interest  may  be  recovered.  Act 
of  1835,  c.  50,  Car.  & Nicli.  Comp. 
406,  407. 

87.  — Vermont.  Six  per  centum  per 
annum  is  the  legal  interest.  If  more 
be  charged  and  paid  it  may  be  re- 
covered back  in  an  action  of  assump- 


sit. But  these  provisions  do  not  ex- 
tend “ to  the  lotting  of  cattle  and  other 
usages  of  a like  nature  among  farmers, 
or  maritime  contracts,  bottomry  or 
course  of  exchange,  as  has  been  cus- 
tomary.” Rev.  St.  c.  72,  ss.  3,  4,  5. 

87.— Virginia.  Interest  is  allowed 
at  the  rate  of  six  |>er  centum  per  an- 
num. Act  of  22  Nov.  1796,  1 Rev. 
Code  ch.  209.  Vide  1 Hare  & Wall, 
Sal.  Dec.  344—373. 

Interest,  maritime.  By  maritime 
interest  is  understood  the  profit  of  mo- 
ney lent  on  bottomry  or  re  spondentia, 
which  is  allowed  to  be  greater  than 
simple  interest  because  the  capital  of 
the  lender  is  put  in  jeopardy.  There 
is  no  limit  by  law  as  to  the  amount 
which  may  be  charged  for  maritime 
interest.  It  is  fixed  generally  by  the 
agreement  of  the  parties. 

2. — The  French  writers  employ  a 
variety  of  terms  in  order  to  distinguish 
it  according  to  the  nature  of  the  case. 
They  call  it  interest , when  it  is  stipu- 
lated to  be  paid  by  the  month,  or  at 
other  stated  periods.  It  is  a premium 
when  a gross  sum  is  to  be  paid  at  the 
end  of  the  voyage,  and  here  the  risk  is 
the  principal  object  they  have  in  view. 
When  the  sum  is  a per  centage  on  the 
money  lent,  they  call  it  exchange , con- 
sidering it  in  the  light  of  money  lent  at 
one  place  to  be  returned  in  another, 
with  a difference  in  amount  between 
the  sum  borrowed  and  that  which  is 
paid,  arising  from  the  difference  of 
time  and  place.  When  they  intend  to 
combine  these  various  shades  into  one 
general  denomination,  they  make  use 
of  the  term  maritime  profit , to  convey 
their  meaning.  Hall  on  Mar.  Loans, 
56,  n. 

INTERESTED  CONTRACT,  «- 
i til  law , is  one  in  which  both  parties 
have  an  interest ; it  is  put  in  opposition 
to  a contract  of  mere  benevolence ; the 
contracts  of  partnership,  sale,  hiring, 
exchange  or  barter,  arc  of  this  kind. 
Poth.  Oblig.  n.  12.  Contract. 

INTERIM.  In  the  meantime;  in 
the  meanwhile.  For  example,  one 
appointed  between  the  time  that  a per- 
! sou  is  made  bankrupt,  to  act  in  the 
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placo  of  the  assignee,  until  the  as-  1 
signee  shall  be  appointed,  is  an  in- 
terim assignee.  2 Boll’s  Com.  855. 

I NTER  LI  NEATION,  in  contracts, 
evvlnice,  is  writing  between  two  lines. 

2. — Interlineations  are  made  either 
before  or  after  the  execution  of  nn  in- 
strument. Those  made  before  should 
be  noted  previous  to  its  execution ; 
those  made  filler  are  made  either  by 
the  party  in  whose  favour  they  are,  or 
by  strangers. 

8. — When  made  by  the  party  him- 
self, whether  the  interlineation  be  ma- 
terial or  immaterial,  they  render  the 
deed  void,  1 Gall.  Rep.  71,  unless 
made  with  the  consent  of  the  opposite 
party.  Vide  1 1 Co.  27  a ; 9 Mass. 
Rep.  307  ; 15  Johns.  R.  293  ; 1 Dali. 
R.  57;  1 I la  1st.  R.  215;  but  see  1 
Pet.  C.  C.  R.  304;  5 Mar.  & John. 
41  ; 2 L.  R.  290  ; 2 Ch.  R.  410  ; 4 
Bing.  R.  123;  Fitzg.  207,  223;  Cov. 
on  Conv.  Kv.  22. 

4.  — When  the  interlineation  is  made 
by  a stranger,  if  it  lx;  immaterial,  it 
will  not  vitiate  the  instrument,  blit  if  it 
bo  material,  it  will  in  general  avoid  it. 
Vide  Cruise,  Dig.  tit.  32,  c.  26,  s.  8; 
Com.  Dig.  Fait,  F.  1. 

5.  — The  ancient  rule,  which  is  still 
said  to  be  in  forceps  that  an  alteration 
shall  Ik;  presumed  to  have  been  made 
before  the  execution  of  the  instrument. 
Vin.  Ab.  Evidence,  Q.  a 2;  lb.  Faits, 
U ; 1 Swill’s  Syst.  310;  6 Wheat.  R. 
481;  1 I la  1st.  215;  but  other  cases 
hold  the  presumption  to  1 >e  that  a ma- 
terial interlineation  was  made  after  the 
execution  of  an  instrument,  unless  the 
contrary  be  proved.  1 Dali.  67.  This 
doctrine  corresponds  nearly  with  the 
rules  of  the  canon  law  on  this  subject. 
The  canonists  have  examined  it  with 
care.  Vide  18  Pick.  R.  172;  Toull. 
Dr.  Civ.  Fr.  liv.  3,  t.  3,  c.  4,  n.  115, 
and  article  Erasure. 

INTERLOCUTORY.  This  word 
is  applied  to  signify  something  which 
is  done  between  the  commencement 
and  the  end  of  a suit  or  action  which 
decides  some  point  or  matter,  which 
however  is  not  a final  decision  of  the 
matter  in  issue  ; as,  interlocutory  judg- 


ments, or  decrees  or  orders.  Vide 
Jii/tfiment. , interlocutory. 

INTERLOPERS.  Persons  who  in- 
terrupt the  trade  of  a company  of  mer- 
chants, by  pursuing  the  same  business 
with  them  in  the  same  place,  without 
lawful  authority. 

INTERNUNCIO,  is  a minister  of  a 
second  order,  charged  with  the  affairs 
of  the  court  of  Rome,  where  that  court 
has  no  nuncio  under  that  title. 

INTERRELATION,  civil  law , is 
the  act  by  which,  in  consequence  of 
an  agreement,  the  party  bound  declares 
that  ho  will  not  l>e  bound  l>oyond  a 
certain  time.  Wolff,  Inst.  Nat.  §752. 

2. — In  the  case  of  a lease  from  yenr 
to  year,  or  to  continue  as  long  ns  both 
parties  please,  a notice  given  by  one 
of  them  to  another  of  a determination 
to  put  nn  end  to  the  contract,  would 
bear  the  name  of  interpolation. 

INTERPLEADER,  practice.  In- 
terpleaders may  be  had  at  law  and  in 
equity. 

2.  — An  interpleader  at  law  is  a plea 
to  an  notion  of  detinue,  by  which  the 
defendant  states  the  fact  that  the  thing 
sued  for  is  in  his  hands,  and  that  it  is 
claimed  by  a third  person,  and  that 
whether  such  person  or  the  plaintiff  is 
entitled  to  it,  is  unknown  to  the  defen- 
dant, and  thereupon  the  defendant 
prays,  that  a process  of  garnishment 
may  be  issued  to  compel  such  third 
person,  so  claiming  to  become  defend- 
ant in  his  stead.  3 Reeves,  Hist,  of 
the  Eng.  Law,  ch.  23  ; M it  lord,  Eq. 
PI.  by  Jeremy,  111;  Story,  Eq.  Jur. 
§§  800,  801,  802. 

3.  — In  equity  interpleaders  are  com- 
mon. Vide  Bill  of  Interpleader,  and 
8 Vin.  Ab.  419  ; Doct.  PI.  247  ; 3 Bl. 
Com.  448  ; Com.  Dig.  Chancery,  3 T; 
2 Storv,  Eq.  Jur.  § 800. 

INTERPRETATION,  is  the  expli- 
cation of  a law,  agreement,  will,  or 
other  instrument,  which  appears  ob- 
scure or  ambiguous. 

2. — The  object  of  interpretation  is  to 
find  out  or  collect  the  intention  of  the 
maker  of  the  instrument,  either  from 
his  own  words,  or  from  other  conjec- 
tures, or  both.  It  may  then  be  divided 
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into  throe  sorts,  according  to  the  dif- 
ferent means  it  makes  use  of  for  ob- 
taining its  end. 

3.  — These  three  sorts  of  interpreta- 
tions an?  either  literal,  rational,  or 
mixed.  When  wc  collect  the  inten- 
tion of  the  writer  from  his  words  only, 
ns  they  lie  before  us,  this  is  a literal 
interpretation.  When  his  words  do 
not  express  his  intention  perfectly,  but 
either  exceed  it,  or  fall  short  of  it,  so 
that  wc  arc  to  collect  it  from  probable 
or  rational  conjectures  only,  this  is  ra - 
tional  interpretation ; ami  when  his 
words,  though  they  do  express  his  in- 
tention, when  rightly  understood,  are 
in  themselves  of  doubtful  meaning,  and 
we  are  forced  to  have  recourse  to  like 
conjectures  to  find  out  in  what  sense 
he  used  them;  this  sort  of  interpreta- 
tion is  mixed  ; it  is  partly  literal,  and 
partly  rational. 

4.  — According  to  the  civilians  there 
arc  three  sorts  of  interpretations,  the 
authentic,  the  usual,  and  the  doc- 
trinal. 

5.  — 1.  The  authentic,  interpretation 
is  that  which  refers  to  the  legislator 
himself,  in  order  to  fix  the  sense  of  the 
law. 

0. — 2.  When  the  judge  interprets 
the  law  so  as  to  accord  with  prior 
decisions,  the  interpretation  is  called 
usual. 

7. — 3.  It  is  doctrinal  when  it  is 
mndc  agreeably  to  rules  of  science. 
The  commentaries  of  learned  lawyers 
in  this  case  furnish  the  greatest  assist- 
anco.  This  lost  kind  of  interpretation 
is  itself  divided  into  three  distinct 
classes.  Doctrinal  interpretation  is 
extensive,  restrictive,  or  declaratory. 
1st.  It  is  extensive  whenever  the  rea- 
son of  the  law  has  a more  enlarged 
sense  than  its  terms,  and  it  is  conse- 
quently applied  to  a case  which  had 
not  been  explained.  2d.  On  the  con- 
trary, it  is  restrictive  when  the  expres- 
sions of  the  law  have  a greater  latitude 
than  its  reasons,  so  that  by  a restricted 
interpretation,  an  exception  is  made  in 
a case  which  the  law  docs  not  seem  to 
have  embraced.  3d.  When  the  rea- 
son of  the  law  and  the  terms  in  which 
Vol.  i.— 91 


it  is  conceived  agree,  and  it  is  only  ne- 
cessary to  explain  them  to  have  the 
j sense  complete,  the  interpretation  is 
declaratory. 

8.  — The  term  intepretntion  is  used 
by  foreign  jurists  in  nearly  the  same 
sense  that  we  use  the  word  construc- 
tion, (q.  v.) 

9.  — Pothier,  in  his  excellent  treatise 
on  Obligations,  lays  down  the  follow- 
ing rules  for  the  interpretation  of  con- 
tracts : 

10.  — 1.  We  ought  to  examine  what 
was  the  common  intention  of  the  con- 
tracting parties  rather  than  the  gram- 
matical sense  of  the  terms. 

11.  — 2.  When  a clause  is  capable 
of  two  significations,  it  should  be  under- 
stood in  that  which  will  have  some 

i operation  rather  than  that  in  which 
! it  will  have  none. 

12.  — 3.  Where  the  terms  of  a con- 
tract arc  capable  of  two  significations, 
we  ought  to  understand  them  in  the 
sense  which  is  most  agreeable  to  the 
nature  of  the  contract. 

13.  — 4.  Any  thing,  which  may  ap- 
pear ambiguous  in  the  terms  of  a con- 
tract, may  be  explained  by  the  common 
use  of  those  terms  in  the  country  where 
it  is  made. 

14.  — 0.  Usage  is  so  much  authority 
in  the  interpretation  of  agreements, 
thnt  a contract  is  understood  to  con- 
tain the  customary  clauses  although 
they  are  not  expressed  ; in  contractibus 
tacite  veniunt  ca  qua;  sunt  moris  ct 
consuetudinis. 

15.  — 6.  Wc  ought  to  interpret  one 
clause  by  the  others  contained  in  the 
same  act,  whether  they  precede  or 
follow  it. 

10. — 7.  In  case  of  doubt  a clause 
ought  to  be  interpreted  against  the 
person  who  stipulates  any  thing,  and 
in  discharge  of  the  person  who  con- 
! tracts  the  obligation. 

17. — 8.  However  general  the  terms 
, may  be  in  which  an  agreement  is  con- 
ceived, it  only  comprises  those  things 
respecting  which  it  appears,  that  the 
contracting  parties  proposed  to  contract, 
and  not  others  which  they  never  thought 
of. 
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18.  — 9.  When  the  object  of  the 
agreement  is  universally  to  include 
every  thing  of  n given  nature,  (une 
uni  versatile  do  choses)  the  general  de- 
scription will  comprise  all  particular 
articles,  although  they  may  not  have 
been  in  the  knowledge  of  the  parties. 
We  may  stute  as  un  example  of  this 
rule  an  engagement  which  1 make  with 
you  to  ubundon  my  share  in  a succes- 
sion for  a certain  sum.  This  agree- 
ment includes  every  thing  which  inukes 
part  of  the  succession,  whether  known 
or  not ; our  intention  was  to  contract 
for  the  w hole.  Therefore  it  is  decided 
that  1 cannot  object  to  the  agreement, 
under  pretence  that  a considerable 
proj»erty  has  been  found  to  belong  to 
the  succession  of  which  we  hud  not 
any  knowledge. 

19.  — 10.  When  a case  is  expressed 
in  a contract  on  account  of  any  doubt 
which  there  may  be  whether  the  en- 
gagement resulting  from  the  contract 
would  extend  to  such  cuse,  the  parties 
are  not  thereby  understood  to  restrain 
the  extent  which  the  engagement  has 
of  right,  in  respect  to  all  cuses  not 
expressed. 

20.  — 11.  In  contracts  as  well  as  in 
testaments,  a clause  conceived  in  the 
plural  may  be  frequently  distributed 
into  several  particular  classes. 

21.  — 12.  What  is  at  the  end  of  a 
phrase  commonly  refers  to  the  whole 
phrase,  and  not  only  to  what  immedi- 
ately j) recedes  it,  provided  it  agrees  in 
gender  and  number  with  the  whole 
phrase. 

22.  — For  instance,  if  in  the  contract 
lor  sale  of  a farm,  it  is  said  to  be  sold 
with  all  the  corn,  small  grain,  fruits 
and  wiue  tlmi  have  been  got  this  year , 
the  terms,  that  have  been  got  this  year , 
refer  to  the  whole  phrase,  and  not 
to  the  wine  only,  and  consequently  the 
old  corn  is  not  less  excepted  than  the 
old  wine;  it  would  be  otherwise  if  it 
had  been  said,  all  the  wine  that  has 
been  got  this  year,  for  the  expression 
is  in  the  singular,  and  only  rclcrs  to 
tiie  wine  and  not  to  the  rest  of  the 
phrase,  with  which  it  docs  not  agree  in 
number. 


INTERPRETER.  One  employed 
to  make  u translation,  (q.  v ) 

2.  — An  interpreter  should  be  sworn 
before  he  translates  the  testimony  of  a 
w itness.  *1  Mass.  81  ; 0 Mass.  219  ; 2 
Cuincs's  Rep.  155. 

3.  — A person  employed  between  nn 
attorney  and  client  to  act  us  interpreter, 
is  considered  merely  ns  the  organ 
between  them,  ami  is  not  bound  to 
testify  us  to  w hat  be  has  acquired  in 
those  confidential  communications.  1 
Pi  t.  C.  C.  R.  366  ; 4 Muni*.  U.  273; 
3 Wend.  R.  337.  Vide  Confulcntiul 
Com  m imitations. 

INTERREGNUM,  poHk  law.  In 

nn  established  government,  the  |>eriod 
which  elapses  between  the  death  of  a 
sovereign  mid  the  election  of  another 
is  called  interregnum,  h is  also  under- 
stood for  the  vacancy  created  in  the 
executive  power,  and  lor  any  vucaney 
which  occurs  when  there  is  uo  govern- 
ment. 

IXTERROGATOIRE,  French  law, 
is  an  act,  or  instrument,  which  contains 
the  interrogatories  made  by  the  judge 
to  the  person  accused,  on  the  facts 
which  are  the  object  of  the  accusation, 
and  the  answers  of  the  accused.  Polh. 
Proc.  Crim.  s.  4,  art.  2,  § 1.  Vide  In- 
formation. 

IN 'I  ER  ROGATORIES  are  mate- 
rial and  pertinent  questions,  in  writing, 
to  necessary  points,  not  confessed, 
exhibited  for  the  examination  of  witness- 
es or  persons  who  are  to  give  testimony 
in  the  cause. 

2.  — They  are  either  original  and 
direct  on  the  part  of  him  who  produces 
the  witnesses,  or  cross  and  counter,  on 
behalf  of  the  adverse  party,  to  examine 
witnesses  produced  on  the  other  side. 
Either  party,  piuiutitf  or  defendant, 
may  exhibit  original  or  cross  interro- 
gatories. 

3.  — The  form  w hich  interrogatories 
assume,  is  as  various  as  the  minds  of 
the  persous  who  propound  them.  They 
should  be  as  distinct  as  possible,  and 
capable  of  a definite  answer;  and  they 
should  leave  no  loop  holes  for  evasion 
to  an  unwilling  witness.  Care  must 
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in  original  interrogatories,  for  these 
always  lead  to  inconvenience;  and  lor 
scandal  or  impertinence,  interrogatories 
will,  under  certain  circumstances,  be 
suppressed.  Vide  Will,  on  Interroga- 
tories, passim ; CTresl.  Eq.  Ev.  pt.  1, 
c.  3,  s.  1 ; Vin.  Ab.  h.  t. ; Mind's  Pr. 
317. 

INTERRUPTION,  is  the  effect  of 
some  act  or  circumstance  which  stops 
the  course  of  a prescription  or  act  of 
limitations. 

2.  — Interruption  of  the  use  of  a 
thing  is  natural  or  civil.  Natural  in- 
terruption is  an  interruption  in  fact, 
which  takes  place  whenever  by  some 
net  we  cease  truly  to  possess  what  we 
formerly  possessed.  Vide  4 Mason’s 
Rep.  404  ; 2 Y.  & Jarv.  285. 

3.  — Civil  interruption  is  that  which 
takes  place  by  some  judicial  act,  as 
the  commencement  of  a suit  to  recover 
the  thing  in  dispute,  which  gives  notice 
to  the  possessor  that  the  thing  which 
he  possesses  docs  not  belong  to  him. 
When  the  title  has  once  been  gained 
by  prescription,  it  will  not  be  lost  by 
interruption  of  it  for  ten  or  twenty 
yonrs.  1 Inst.  113  b.  A simple  ac- 
knowledgment of  a debt  bv  the  debtor, 
is  a sufficient  interruption  to  prevent 
the  statute  from  running.  Indeed, 
whenever  an  agreement,  express  or 
implied,  takes  place  between  the  credi- 
tor and  the  debtor,  between  the  pos- 
sessor and  the  owner,  which  admits 
the  indebtedness  or  the  right  to  tin? 
thing  in  dispute,  it  is  considered  a 
civil  conventional  interruption  which 
prevents  the  statute  or  the  right  of 
prescription  from  running.  Vide  3 
Burge  on  the  Conff.  of  Laws,  63. 

INTERVAL  is  a space  of  time 
between  two  periods. 

2. — When  a person  is  unable  to 
perform  an  act  at  any  two  given 
periods,  but  in  the  interval  he  has 
performed  such  act,  as  when  a man  is 
found  to  be  insane  in  the  months  of 
January  and  March,  and  he  enters 
into  a contract  or  makes  a will  in  the 
interval,  in  February,  he  will  be  pre- 
sumed to  have  been  insane  at  that 
time;  and  the  onus  will  lie  to  show  his 


sanity  on  the  person  who  affirms  such 
act.  See  Lucid  interval. 

INTERVENTION,  civil  Ian,  is  the 
act  by  which  a third  party  l>ocomos  a 
party  in  a suit  pending  l»otwcen  other 
persons. 

2.  The  intervention  is  made  either 
to  be  joined  to  the  plaintilf,  and  to  claim 
the  same  thing  he  does,  or  some  other 
thing  connected  with  it;  or,  to  join  the 
defendant,  and  with  him  to  oppose  tho 
claim  of  the  plaintiff',  which  it  is  his 
interest  to  defeat.  Both.  Proccd.  Civ. 
lere  part.  oh.  2,  s.  6,  § 3.  In  tho 
English  ecclesiastical  courts,  the  same 
term  is  used  in  tho  same  sense. 

3.  — When  a third  person,  not  origi- 
nally a party  to  the  suit  or  proceeding, 
but  claiming  an  interest  in  the  subject- 
matter  in  dispute,  may,  in  order  the 
better  to  protect  such  interest,  interpose 
his  claim,  which  proceeding  is  termed 
intervention.  2 Chit.  Pr.  492 : 3 Chit. 
Com.  Law,  633;  2 Ilagg.  Cons.  R. 
137;  3 Phillim.  R.  586;  1 Addams, 
R.  5;  Ought,  tit.  14;  4 Ilagg.  Eccl. 
R.  67  ; Dunl.  Ad.  Pr.  74.  The  inter- 
vener may  come  in  at  any  stage  of  the 
cause,  and  even  after  judgment,  if  an 
npj>eal  can  be  allowed  on  such  judg- 
ment. 2 Ilagg.  Cons.  R.  137;  1 Eng. 
Eccl.  R.  480;  2 Eng.  Eccl.  R.  13. 

INTESTACY.  The  state  or  con- 
dition of  dying  without  a will. 

INTESTABLE.  One  who  cannot 
lawfully  make  a testament. 

2. — An  infant,  an  insane  person,  or 
one  civilly  dead,  cannot  make  a will, 
for  want  of  capacity  or  understanding; 
a married  woman  cannot  make  such  a 
will  without  some  special  authority, 
because  she  is  under  the  power  of  her 
husband.  They  are  all  intestable. 

INTESTATE.  One  who,  having 
lawful  power  to  make  a will,  has  made 
none,  or  one  which  is  defective  in  lorm. 
In  that  case  he  is  said  to  die  intestate, 
and  his  estate  descends  to  his  heir  at 
law.  See  Testate. 

INTIMATION,  civil  law , is  tho 
name  of  any  judicial  act  by  which  a 
notice  of  a legal  proceeding  is  given  to 
some  one ; but  it  is  more  usually  un- 
derstood to  mean  the  notice  or  sum- 
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mens  which  an  appellant  causes  to  be 
given  to  the  opposite  party,  that  the 
sentence  will  bo  reviewed  by  the  supc- 
rior  judge. 

2. — In  the  Scotch  law,  it  is  nn  in- 
strument of  writing,  made  under  the 
hund  of  u notary,  and  notified  to  a 
party,  to  inform  him  of  a right  which 
a third  person  has  acquired ; for  ex- 
ample, when  a creditor  assigns  a claim 
against  his  debtor,  the  assignee  or  ce- 
dent must  give  an  intimation  of  this  to 
the  debtor,  who,  till  then,  is  justified  in 
making  payment  to  the  original  credi- 
tor. Karnes’s  Eq.  B.  1,  p.  1,  s.  1. 

INTRODUCTION  is  that  part  of  a 
writing  in  which  are  detuiled  those  facts 
which  elucidate  the  subject.  In  chan- 
cery pleading,  the  introduction  is  that 
part  of  a hill  which  contains  the  names 
and  description  of  the  |)crsons  exhibit- 
ing the  bill.  In  this  part  of  the  bill  are 
also  given  the  places  of  abode,  title,  or 
office,  or  business,  and  the  character  in 
which  they  sue,  if  it  is  in  autre  droity 
and  such  other  description  as  is  re- 
quired to  show  the  jurisdiction  of  the 
court. 

INTROMISSION,  Scotchluic,  is  the 
assuming  possession  of  property  be- 
longing to  another,  either  on  legal 
grounds,  or  without  anv  authority  ; in 
the  latter  cast',  it  is  called  vicious  in- 
tromission. Bell’s  S.  L.  Diet.  h.  t. 

INTRON ISTATION,  ccrl.  law. 
The  installation  of  a bishop  in  his 
episcopal  see.  Clef  dcs  Lois  Rom.  h.  t. 

INTRUDER.  One  who,  on  the 
death  of  the  ancestor,  enters  on  the 
land,  unlawfully,  before  the  heir  can 
enter. 

INTRUSION,  estates , torts.  When 
an  ancestor  dies  seised  of  any  estate  of 
inheritance,  expectant  upon  an  estate 
for  lift?,  and  then  the  tenant  dies,  and 
between  his  death  and  the  entry  of  the  j 
heir,  a stranger  unlawfully  enters  upon 
the  estate,  this  is  called  an  intrusion. 
It  dilfcrs  from  an  abatement,  for  the 
latter  is  an  entry  into  lands  void  by  the 
death  of  a tenant  in  Ice,  and  an  intru- 
sion, as  already  stated,  is  nn  entry  into 
land  void  by  the  death  of  a tenant  for 
years.  F.  N.  II.  203;  3 131.  Com.  j 


109;  Archb.  Civ.  PI.  12;  Dane’s  Ab. 
Index,  h.  t. 

Intrusion,  remedies , is  the  name  of 
n writ,  brought  by  the  owner  of  a fee 
simple,  &<*.,  against  an  intruder.  New 
Nat.  Ur.  158. 

INUNDATION,  the  overflow  of 
waters  by  coming  out  of  their  lied. 

2. — Inundations  may  arise  from 
three  causes ; from  public  necessity,  as 
in  the  defence  of  a place  it  may  be  ne- 
cessary to  dam  the  current  of  u stream, 
which  will  cause  un  inundation  to  the 
upper  lands ; they  may  be  occasioned 
by  an  invincible  force,  as  by  the  acci- 
dental fall  of  a rock  in  the  stream ; or 
they  may  result  from  the  erections  of 
works  on  the  stream.  In  the  first  case, 
the  injury  caused  by  the  inundation 
is  to  bo  compensated  as  other  injuries 
done  in  war;  in  the  second,  as  there 
was  no  fault  of  any  one,  the  loss  is  to 
be  borne  by  the  unfortunate  owner  of 
the  estate ; in  the  last,  when  the  ripa- 
rian proprietor  is  injured  by  such 
works  as  altor  the  level  of  the  water 
where  it  enters  or  where  it  leaves  the 
property  on  which  they  are  erected, 
the  person  injured  may  recover  dama- 
ges for  the  injury  thus  caused  to  his 
property  by  the  inundation.  9 Co.  59  ; 
•1  Day's  R.  244;  17  Scrg.  & Rnwlc, 
383;  3 Mason’s  R.  172;  7 Pick.  R. 
198;  7 Cowen,  R.  200;  1 B.  & Aid. 
258  ; 1 Ruwle’s  R.  218  ; 5 N.  II.  Rep. 
232  ; 9 Mass.  R.  310 ; 4 Mason’s  R. 
400;  1 Sim.  & Stu.  203;  1 Coxe’s 
R.  460.  Vide  Schult.  Aq.  R.  122; 
Ang.  W.  C.  101  ; 5 Ohio  R.  322,  421  ; 
and  art.  Dam. 

TO  INURE.  To  take  effect;  as, 
the  pardon  inures. 

INVALID,  in  a physical  sense,  is, 
what  is  wanting  force  ; in  a figurative 
sense,  it  signifies  what  has  no  effect. 

INVASION.  The  entry  of  a coun- 
try by  a public  enemy,  making  war. 

2. — 'file  constitution  of  the  United 
States,  art.  1 , s.  8,  gives  power  to  Con- 
gress “ to  provide  for  calling  the  mili- 
tia to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  inva- 
sions.”  Vide  Insurrection. 

INVENTION.  A contrivance;  a 
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discovery.  It  is  in  this  sense  this  word 
is  used  in  the  patent  laws  of  the  Uni- 
ted States.  17  Pet.  228 ; S.  C.  1 How. 
U.  S.  202.  It  signifies  not  something 
which  lias  boon  found  ready  made,  but 
which,  in  consequence  of  art  or  acci- 
dent, has  been  formed  : for  the  inven- 
tion must  relate  to  some  new  or  useful 
art,  machine,  manufacture,  or  composi- 
tion of  matter,  or  some  new  and  useful 
improvement  on  any  art,  machine,  ma- 
nufacture, or  composition  of  matter, 
not  before  known  or  used  by  others. 
Act  of  July  4,  1836,  4 Sharsw.  con- 
tinuation of  Story’s  I,.  U.  S.  2506 ; 1 
Mason,  R.  302  ; 4 Wash.  C.  C.  R.  9. 
Vide  Patent.  By  invention,  the  civil- 
ians understand  the  finding  of  some 
things  which  had  not  been  lost ; they 
must  either  have  been  abandoned,  or 
they  must  never  have  belonged  to  any 
one,  as  a pearl  found  on  the  sea  shore. 
her.  Klein.  § 350. 

1NVENTIONES.  This  word  is 
used  in  some  ancient  English  charters 
to  signify  treasure-trove. 

INVENTOR.  One  who  invents  or 
finds  out  something. 

2. — The  patent  laws  of  the  United 
States  authorise  a patent  to  be  issued 
to  the  original  inventor ; if  the  inven- 
tion is  suggested  by  another,  he  is  not 
the  inventor  within  the  meaning  of 
those  laws ; but  in  that  case  the  sug- 
gestion must  be  of  the  sjiecific  process 
or  machine ; for  a general  theoretical 
suggestion,  ns  that  steam  might  be  ap- 
plied to  the  navigation  of  the  air  or 
water,  without  pointing  by  what  sjieci- 
fic process  or  machine  that  could  be 
accomplished,  would  not  be  such  a 
suggestion  as  to  deprive  the  jx»rson  to 
whom  it  had  been  made  from  being 
considered  as  the  inventor.  Dav.  Pat. 
Cas.  429 ; 1 C.  & P.  558 ; l Russ.  & 
M.  187  ; 4 Taunt.  770.  But  see  1 M. 
G.  & S.  551 ; 3 Man.  Gr.  & Sc.  97. 

INVENTORY.  A list,  schedule, 
or  enumeration  in  writing,  containing, 
article  by  article,  the  goods  and  chat- 
tels, rights  and  credits,  and,  in  some 
cases,  the  lands  and  tenements,  of  a 
person  or  persons.  In  its  most  com- 
mon acceptation,  an  inventory  is  a con- 


servatory act,  which  is  made  to  ascer- 
tain the  situation  of  an  intestate’s  es- 
tate, the  estate  of  an  insolvent,  and  the 
like,  for  the  purjiose  of  securing  it  to 
those  entitled  to  it. 

2.  — When  the  inventory  is  made  of 
goods  and  estates  assigned  or  conveyed 
in  trust,  it  must  include  all  the  projH.T- 
ty  conveyed. 

3.  — In  case  of  intestate  estates,  it  is 
required  to  contain  only  the  personul 
property,  or  that  to  which  the  adminis- 
trator is  entitled.  The  claims  due  to 
the  estate  ought  to  be  separated  ; those 
which  are  desperate  or  bad  ought  to  lie 
so  returned.  The  articles  ought  to  be 
set  down  sejiarately,  as  already  men- 
tioned, and  separately  valued. 

4.  — The  inventory  is  to  be  made  in 
the  jiresencc  of  at  leust  two  of  the  cre- 
ditors of  the  deceased,  or  legatees  or 
next  of  kin,  and,  in  their  default  and 
absence,  of  two  honest  persons.  The 
ajipraisers  must  sign  it,  and  make  oath 
or  uilirinution  that  the  appraisement  is 
just  to  the  best  of  their  knowledge. 
Vide,  generally,  14  Vin.  Ab.  465; 
Bac.  Ab.  Executors,  &c.,  E 1 1 ; 4 
Com.  Dig.  714;  Aylifle’s  Pand.  414; 
Ay litfe’s  Parerg.  [305];  Com.  Dig. 
Administration,  B 7 ; 3 Burr.  1922  ; 2 
Adda  ms’s  Rep.  319;  S.  C.  2 Ecclcs. 
R.  322;  Lovcl.  on  Wills,  38;  2 Bl. 
Com.  514;  8 Serg.  & Rawle,  128; 
Godolph.  150,  and  the  article  Benefit 
of  Inventonf. 

TO  INVEST,  contracts.  To  lay 
out  money  in  such  a manner  that  it 
may  bring  a revenue ; as,  to  invest 
money  in  houses  or  stocks;  to  give 
jxxssession. 

INVESTITURE,  estates , is  the  act 
of  giving  possession  of  lands  by  actual 
seisin.  When  livery  of  seisin  was 
made  to  a person,  by  the  common  law 
he  was  invested  with  the  wdiole  foe; 
this,  the  foreign  feudists  and  sometimes 
ourowu  law  writers  call  investiture,  but 
generally  speaking,  it  is  termed  by  the 
common  law  writers,  the  seisin  of  the 
fee.  2 Bl.  Com.  209,  313  ; Kearne  on 
Rem.  223,  n.  (z). 

INVIOLABILITY.  What  is  not  to 
be  violated.  The  persons  of  ambas- 
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sailors  arc  inviolublc.  See  Ambus- 
sailor. 

I N VITO  DOMINO, mm.  law,  with- 
out the  consent  of  the  owner. 

2. — In  order  to  constitute  larceny, 
the  property  stole  n must  l>e  taken  invito 
domino , this  is  the  very  essence  of  the 
crime.  Cases  of  considerable  difficulty 
arise  when  the  owner  has,  for  the  pur- 
pose of  detecting  thieves,  by  himself 
or  his  agents,  delivered  the  property 
taken,  whether  they  are  larcenies  or 
not ; the  distinction  seems  to  bo  this, 
that  when  the  owner  procures  the  pro- 
perty to  bo  taken,  it  is  not  larceny; 
and  when  he  merely  leaves  it  in  the 
power  of  the  defendant  to  execute  his 
original  purpose  of  taking  it,  in  the 
latter  case  it  will  be  considered  ns 
taken  invito  domino.  2 Bailey’s  Rep. 
669;  Fost.  123;  2 Russ,  on  Cr.  66, 
105;  2 Leach,  913;  2 Hast,  P.  C. 
666;  Bac.  Ab.  Felony,  C;  Alis.  Prin. 
273;  2 Bos.  6c  Pull.  508;  1 Carr.  & 
Marsh.  217  ; and  article  Taking. 

INVOICE,  commerce , an  account  of 
goods  or  merchandise  sent  by  mer- 
chants to  their  correspondents  at  home 
or  abroad,  in  which  the  marks  of  each 
package,  with  other  particulars  are 
set  forth.  Marsh.  Ins.  408  ; Dane’s 
Ab.  Index,  h.  t.  An  invoice  ought  to 
contain  a detailed  statement,  which 
should  indicate  the  nature,  quantity, 
quality,  and  price  of  the  things  sold, 
deposited,  &c.  1 Pardess.  Dr.  Com. 

n.  248.  Vide  Bill  of  lAiding;  and 
2 Wash.  C.  C.  R.  113;  Id.  155. 

Invoice  book,  commerce , accounts , 
is  one  in  which  invoices  are  copied. 

INVOLUNTARY.  An  involuntary 
act  is  that  which  is  performed  with 
constraint,  (q.  v.)  or  with  repugnance. 
An  action  is  involuntary  then  which  is 
performed  under  duress.  Wolff,  § 5. 
Vide  Duress. 

IOWA.  The  name  of  one  of  the 
new  states  of  the  United  States  of 
America. 

2.  — This  state  was  admitted  into  the 
Union  by  the  act  of  Congress,  approved 
the  3d  day  of  March,  1845. 

3.  — The  jKwvcrs  of  the  government 
are  divided  into  three  separate  depart- 


ments, the  Legislative,  the  Executive, 
and  Judicial;  and  no  person  charged 
with  the  exercise  of  power  properly 
belonging  to  one  of  these  departments, 
shall  exercise  any  function  appertain- 
ing to  cither  of  the  others,  except  in 
eases  provided  for  in  the  constitution. 

4.  — I.  The  Legislative  authority  of 
this  state  is  vested  in  a senate  and 
house  of  representatives,  which  are 
designated  the  General  Assembly  of 
the  state  of  Iowa. 

5.  — § 1.  Of  the  Senate.  This  will 
be  considered  with  reference,  1,  to  the 
qualifications  of  the  electors  ; 2,  the 
qualifications  of  the  members;  3,  the 
length  of  time  for  which  they  am 
elected ; 4,  the  time  of  their  election  ; 
5,  the  number  of  senators. 

6.  — 1.  Every  white  male  citizen  of 
the  United  States,  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a re- 
sident of  the  state  six  months  next  pre- 
ceding the  election,  and  the  county  in 
which  he  claims  his  vote  twenty  days, 
shall  be  entitled  to  vote  at  all  elections 
which  are  now  or  hereafter  may  be 
authorised  by  law.  But  with  this  ex- 
ception, that  no  person  in  the  military, 
naval,  or  marine  service  of  the  United 
States  shall  be  considered  a resident  of 
this  state,  by  being  stationed  in  any 
garrison,  barrack,  military  or  naval 
place  or  station  within  this  state.  And 
no  idiot  or  insane  person,  or  person 
convicted  of  any  infamous  crime,  shall 
lie  entitled  to  the  privilege  of  an  elector. 
Art.  3. 

7.  — 2.  Senators  must  lie  twenty-five 
years  of  age,  be  free  white  mule  citi- 
zens of  the  United  States,  and  have 
l»ocn  inhabitants  of  the  state  or  ter- 
ritory, one  year  next  preceding  their 
election  ; and  at  the  time  of  their  elec- 
tions have  an  actual  residence  of  thirty 
days  in  the  county  or  district  they  may 
be  chosen  to  represent.  Art.  4,  s.  5. 

8.  — 3.  The  senators  are  elected  for 
four  years.  They  are  so  classed  that 
one  half  ure  renewed  every  two  years. 
Art.  4,  s.  5. 

9.  — 4.  They  are  chosen  every  se- 
cond year,  on  the  first  Monday  in 
August.  Art.  4,  s.  3. 
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10.  — 5.  The  number  of  senators  is 
not  less  than  one-third  nor  more  than 
one-half  the  representative  body.  Art. 
4,  s.  0. 

1 1 .  — $ 2.  Of  the  House  of  Repre- 
sentatives. This  will  l»c  considered  in 
the  same  order  which  Ims  been  obser- 
ved with  regard  to  the  senate. 

12.  — 1.  The  electors  qualified  to 
vote  for  senators  ure  electors  of  mem- 
bers of  the  House  of  Representatives. 

13.  — 2.  No  person  shall  be  a mem- 
ber of  the  House  of  Representatives 
who  shall  not  have  attained  the  age  of 
twenty-one  years;  lie  a free  male  white 
citizen  of  the  United  States,  and  have 
been  an  inhabitant  of  the  state  or  ter- 
ritory one  year  next  preceding  his 
election;  nnd  at  the  time  of  his  election 
have  an  actual  residence  of  thirty  days 
in  the  county  or  district  he  may  be 
chosen  to  represent.  Art.  4,  s.  4. 

14.  — 3.  Members  of  the  House  of 
Representatives  are  chosen  for  two 
years.  Art.  4,  s.  3. 

15.  — 4.  They  are  elected  at  the 
same  time  that  senators  arc  elected. 

10. — 5.  The  number  of  representa- 
tives is  not  limited. 

17.  — The  two  houses  have  respec- 
tively the  following  power.  Each 
house  has  power 

To  choose  its  own  officers,  nnd  judge 
of  the  qualification  of  its  members. 

To  sit  upon  its  adjournments ; keep 
a journal  of  its  proceedings  nnd  publish 
the  same ; punish  members  for  disor- 
derly behaviour,  nnd,  with  the  consent 
of  two-thirds,  expel  a member,  but  not 
a second  time  lor  the  same  otrence; 
and  shall  have  all  other  power  neces- 
sary lor  a branch  of  the  General  As- 
sembly of  a free  and  independent 
state. 

18.  — The  House  of  Representatives 
has  the  power  of  impeachment,  and 
the  senate  is  a court  for  the  trial  of 
persons  impeached. 

19.  — II.  The  supreme  executive 
power  is  vc-sted  in  a chief  magistrate, 
who  is  called  the  governor  of  the  state 
of  Iowa.  Art.  5,  s.  1. 

20.  — The  governor  shall  be  elected 
by  the  qualified  electors,  at  the  time 


and  place  of  voting  for  members  of  the 
general  assembly,  and  hold  his  office 
for  four  years  from  the  time  of  his  in- 
stallation and  until  his  successor  shall 
be  duly  qualified.  Art.  5,  s.  2. 

21.  — No  person  shall  he  eligible  to 
the  office  of  governor,  who  has  not 
been  a citizen  of  the  United  Stutes,  a 
resident  of  the  stuto  two  years  next 
preceding  his  election,  and  attained  the 
age  of  thirty-live  years  at  the  time  of 
holding  said  election.  Art.  5,  s.  3. 

22.  — Various  powers  arc  conferred 
on  the  governor,  among  others,  he 
shall  be  commander-in-chief  of  the  mi- 
litia, army,  and  navy  of  the  state : 
transact  executive  business  with  the 
officers  of  the  government:  see  that 
the  laws  arc  faithfully  executed : fill 
vacancies  by  granting  temporary  com- 
missions : on  extraordinary  occasions 
convene  the  general  assembly  by  pro- 
clamation : communicate  by  message 
with  the  general  assembly  at  every 
session  : adjourn  the  two  houses,  when 
they  cannot  agree  upon  the  time  of  an 
adjournment : may  grant  reprieves  and 
pardons,  and  commute  punishments 
after  conviction,  except  in  cases  of 
impeachment:  shall  be  keeper  of  the 
great  seal : and  sign  all  commissions. 
He  is  also  invested  with  the  veto 
power. 

23.  — When  there  is  a vacancy  in 
the  office  of  governor,  or  in  case  of 
his  impeachment,  the  duties  of  his 
office  shall  devolve  on  the  secretary  of 
state;  on  his  default  on  the  president  of 
the  senate;  and  if  the  president  cannot 
act,  on  the  speaker  of  the  house  of  re- 
presentatives. 

24.  — III.  The  judicial  power  shall 
be  vested  in  a supreme  court,  district 
courts,  and  such  interior  courts  as  the 
general  assembly  may  from  time  to 
time  establish.  Art.  (5,  s.  1. 

25.  — § 1.  The  supreme  court  shall 
consist  of  a chief  justice  and  two  as- 
sociates, two  of  whom  shall  be  a quo- 
rum to  hold  court.  Art.  6,  s.  2. 

20. — The  judges  of  the  supreme 
court  shall  be  elected  by  joint  ballot  of 
I both  branches  of  the  general  assembly, 

! and  shall  hold  their  courts  at  such 
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time  nnd  place  ns  the  general  assembly 
may  direct,  and  hold  their  oflice  for 
six  years,  nnd  until  their  successors 
arc  elected  nnd  qualified,  and  shall  be 
ineligible  to  any  other  oflice  during  the 
term  for  which  they  may  be  elected. 
Art.  6,  s.  8. 

27. — The  supreme  court  shall  have 
nppellnte  jurisdiction  only  in  all  cases 
in  chancery,  nnd  shall  constitute  a 
court  for  the  correction  of  errors  at 
law,  under  such  restrictions  ns  the 
general  assembly  may  by  law  pre- 
scribe. It  shall  have  power  to  issue 
nil  writs  nnd  process  necessary  to  do 
justice  to  parties,  nnd  exercise  n super- 
visory control  over  nil  inferior  judicial 
tribunals,  and  the  judges  of  the  su- 
preme court  shall  be  conservators  of 
the  pence  throughout  the  state.  Art. 
6,  s.  3. 

28.  — § 2.  The  district  court  shall 
consist  of  a judge  who  shall  be  elected 
by  the  qualified  electors  of  the  district 
in  which  he  resides,  at  the  township 
election,  and  hold  his  oflice  for  the 
term  of  five  years,  nnd  until  his  suc- 
cessor is  duly  elected  nnd  qualified, 
and  shall  be  ineligible  to  any  other 
office  during  the  term  for  which  lie 
may  be  elected. 

29.  — The  district  court  shall  be  a court 
of  law  nnd  equity,  nnd  have  jurisdiction 
in  all  civil  and  criminal  matters  aris- 
ing in  their  respective  districts,  in  such 
manner  ns  shall  be  prescribed  by  law. 
The  judges  of  the  district  courts  shall 
be  conservators  of  the  pence  in  their 
respective  districts.  The  first  general 
assembly  shall  divide  the  state  into 
four  districts,  which  may  be  increased 
as  the  exigencies  require.  Art.  6,  s.  4. 

IPSO  FACTO,  by  the  fact  itself. 

2. — This  phrase  is  frequently  em- 
ployed to  convey  the  idea  that  some- 
thing which  has  been  done  contrary  to 
law  is  void ; for  example,  if  n married 
man,  during  the  life  of  his  wife,  of 
which  he  had  knowledge?,  should  marry 
a second  woman,  the  latter  marriage 
would  be  void  ipso  facto ; that  is,  on 
that  fact  being  proved,  the  second 
marriage  would  be  declared  void  ab 
initio. 


IRE  AO  LAROUM,  to  go  at  large; 
to  escape,  or  Ik?  set  ut  liberty.  Vide 
Kd  far  gum. 

IRONY,  in  rhetoric , is  a term  deriv- 
ed from  the  Greek,  which  signifies  dis- 
simulation. It  is  a refined  species  of 
ridicule,  which  under  the  mask  of  hon- 
est simplicity  or  of  ignorance,  exposes 
the  faults  and  errors  of  others,  by  seem- 
ing to  adopt  or  defend  them. 

2. — In  libels,  irony  may  convey  im- 
putations more  eflectunlly  than  direct 
assertion,  and  render  the  publication 
libellous.  Hob.  21.">:  Hawk.  B.  1,  c. 
73,  s.  4 ; 3 Chit.  Cr.  Law,  869  ; Rio. 
Ah.  Libel,  A 3. 

IRREGULARITY,  practice , is  the 
doing  or  not  doing  that  in  the  conduct 
of  a suit  at  law,  which,  conformably 
with  the  practice  of  the  court,  ought  or 
ought  not  to  be  done. 

2.  — A party  entitled  to  complain  of 
irregularity,  should  except  to  it  previ- 
ously to  taking  any  step  by  him  in  the 
cause,  Loffl.  323,  333,  because  the  tak- 
ing of  any  such  step  is  a waiver  of  any 
irregularity.  1 Bos.  & Phil.  342 ; 2 
Smith’s  R.  391;  1 Taunt.  R.  58;  2 
Taunt.  R.  243;  3 East,  R.  547;  2 
New  R.  509;  2 Wils.  R.  380. 

3.  — The  court  will,  on  motion,  set 
aside  proceedings  for  irregularity.  On 
setting  aside  a judgment  and  execution 
for  irregularity,  they  have  power  to 
impose  terms  on  the  defendant,  and 
will  restrain  him  from  bringing  an  ac- 
tion of  trespass,  unless  a strong  case  of 
damages  appears.  1 Chit.  R.  133,  u.; 
and  see  Baldw.  R.  246.  Vide  3 Chit. 
Pr.  509,  and  Regular  and  irregular 
Process. 

4.  — in  the  canon  law,  this  term  is 
used  to  signify  any  impediment  which 
prevents  a man  from  taking  holy  or- 
ders. 

1 R R EPLE  V IS  A BLE,  practice. — 
This  term  is  applied  to  those  things 
which  cannot  legally  be  replevied  ; for 
cxnmplc,  in  Pennsylvania,  no  goods 
seized  in  execution  or  for  taxes,  can  be 
replevied. 

IRRESISTIBLE  FORCE.  This 
term  is  applied  to  such  an  interposition 
of  human  agency,  as  is,  from  its  nature 
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and  power,  absolutely  uncontrollable;  I 
as  the  inroads  of  a hostile  army.  Sto-  , 
ry  on  Bnihn.  ^ 25  ; Ix>is  des  Batim.  pt. 
2,  c.  2,  § 1.  It  differs  from  incvitaole 
acculcnt,  (q.  v.) ; the  latter  being  the 
effect  of  physical  causes,  as,  lightning, 
storms,  and  the  like. 

IRREVOCABLE.  That  which 

cannot  be  revoked. 

2. — A will  may  at  all  times  be  re- 
voked by  the  same  person  who  made 
it,  he  having  a disposing  mind ; but 
the  moment  the  testator  is  rendered  in- 
capable to  make  a will  he  can  no 
longer  revoke  a former  will,  because 
he  wants  a disposing  mind.  Letters  of 
attorney  are  generally  revocable  ; but 
when  made  for  a valuable  considera- 
tion they  become  irrevocable.  7 Vcs. 
jr.  28;  l Gaines’s  Gas.  in  Er.  16  ; Bac. 
A b.  Authority,  E.  Vide  Authority;  Li- 
cense ; Revocation. 

IRRIGATION,  the  act  of  wetting 
or  moistening  the  ground  by  artificial 
means. 

2. — The  owner  of  land  over  which 
there  is  a current  stream,  is,  as  such, 
the  proprietor  of  the  current.  4 Ma- 
son’s R.  400.  It  seems  the  riparian 
proprietor  may  avail  himself  of  the 
river  for  irrigation,  provided  the  river 
he  not  thereby  materially  lessened,  and 
the  water  absorbed  lx?  imperceptible  or 
trifling.  Ang.  W.  C.  34  ; anil  vide  1 
Root’s  R.  535  ; 8 Greenl.  R.  266;  2 
Conn.  R.  584  ; 2 Swift’s  Syst.  87 ; 7 
Mass.  R.  136;  13  Mass.  R.  420;  1 
Swift’s  Dig.  Ill  ; 5 Pick.  R.  175;  9 
Pick.  59;  6 Bing.  R.  379;  5 Esp.  R. 
56;  2 Conn.  R 59 1 ; I hm.  X.  P.  199 ; 
2 Chit.  Bl.  Com.  403,  n.  7 ; 22  Vin. 
Ab.  525  ; 1 Vin.  Ab.  557  ; Bac.  Ab. 
Action  on  the  case,  F.  The  French 
law  coincides  with  our  own.  1 Lois 
des  Batimcns,  sect.  1,  art.  3,  page 
21. 

IRRITANCY,  in  Scotland,  is  the 
happening  of  a condition  or  event  by 
which  a charter,  contract  or  other 
deed,  to  which  a clause  irritant  is  an- 
nexed, becomes  void.  Ersk.  Inst.  B. 
2,  t.  5,  n.  25.  Irritancy  is  a kind  of 
forfeiture.  It  is  legal  or  conventional. 
Burt.  Man.  P.  R.  298 
Vol.  i.— 92 


ISLAND.  A piece  of  land  sur- 
rounded by  water. 

2.  — Islands  are  in  the  sea  or  in  ri- 
vers. Those  in  the  sea  arc  either  in 
the  open  sea,  or  within  the  boundary  of 
some  country. 

3.  — When  new  islands  arise  in  the 
open  sea,  they  belong  to  the  first  occu- 
pant ; but  when  they  arc  newly  formed 
so  near  the  shore  as  to  be  within  the 
boundary  of  some  state,  they  belong  to 
that  state. 

4.  — Islands  which  arise  in  rivers 
when  in  the  middle  of  the  stream,  be- 
long in  equal  parts  to  the  riparian  pro- 
prietors ; when  they  nrisc  mostly  on 
one  side,  they  will  belong  to  the  ripa- 
rian owners  up  to  the  middle  of  the 
stream.  Bract,  lib.  2,  c.  2 ; Fleta,  lib. 
3,  c.  2,  s.  6 ; 2 Bl.  261 ; 1 Swift’s  Dig. 
Ill  ; Schult.  Aq.  R.  117  ; Woolr.  on 
Waters,  38  ; 4 Pick.  R.  268  ; Dougl. 
R.  441  ; 10  Wend.  260  ; 14  8.  & K. 
1.  For  the  law  of  Louisiana,  sec  Ci- 
vil Code,  art.  505-507. 

5.  — The  doctrine  of  the  common 
law  on  this  subject,  founded  on  reason, 
seems  to  have  been  borrowed  from  the 
civil  law.  Vide  Inst.  3j  1,  22;  Dig. 
41,  1,7  ; Code,  7,  41,  1. 

ISSINT.  This  is  a Norman  French 
word  which  signifies  thus,  so.  It  has 
given  the  name  to  a part  of  a plea,  be- 
cause when  pleas  were  in  that  language 
this  word  was  used.  In  actions  found- 
ed on  deeds,  the  defendant  may,  in- 
stead of  pleading  non  est  factum  in  the 
common  form,  allege  any  special  mat- 
ter which  admits  the  execution  of  the 
writing  in  question,  but  which,  never- 
theless, shows  that  it  is  not  in  law  his 
deed ; and  may  conclude  with  non  est 
factum;  as  that  the  writing  was  deli- 
vered to  A B as  an  escrow,  to  be  deli- 
vered over  on  certain  conditions,  which 
have  not  been  complied  with,  “ and  so 
it  is  not  his  act ;”  or  that  at  the  time  of 
making  the  writing,  the  defendant  was 
a feme  covert,  “ and  so  it  is  not  her 
act.”  Bac.  Ab.  Pleas,  II  3,  I 2 ; 
Gould  on  PI.  c.  6,  part  1,  § 64. 

ISSUE,  kindred.  This  term  is  of 
very  extensive  import,  in  its  most  en- 
larged signification,  and  includes  all 
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persons  who  have  descended  from  a 
common  ancestor.  17  Vos.  481  ; 19 
Vi  s.  547 ; 3 Vi  s.  267  ; 1 Rop.  Leg. 
88;  and  see  Wilmot’s  Notes,  314, 321. 
But  when  this  word  is  used  in  a will, 
in  order  to  give  effect  to  the  testator’s 
intention  it  will  he  construed  in  a more 
restricted  sense  than  its  legal  import 
conveys.  7 Vos.  62*2;  19  Vcs.  73; 

1 Rop.  Leg.  90.  Vide  Bar.  Ah.  Cur- 
tesy of  England,  1)  ; 8 Com.  Dig. 
473  ; and  article  Legatee , II.  ^ 4. 

Issi  k,  jfhwling.  An  issue, in  plead- 
ing, is  defined  to  be  n single,  certain 
und  material  |w»int  issuing  out  of  the 
allegations  of  the  parties,  and  consist- 
ing, regularly,  of  an  affirmative  and 
negative.  In  common  parlance,  issue 
also  signifies  the  entry  of  the  pleadings. 
1 Chit.  Bl.  030. 

‘2  — Issues  arc  material  when  pro- 
perly formed  on  some  material  point, 
which  will  decide  the  question  in  dis- 
pute between  the  parties;  and  immate- 
rial, w hen  predicated  on  some  imma- 
terial fact,  which  though  found  by  the 
verdict  w ill  not  determine  the  merits  of 
the  cause,  and  would  leave  the  court  at 
a loss  how  to  give  judgment.  2 Saund. 
319,  n.  0. 

3. — Issues  are  also  divided  into  is- 
sues in  law  and  issues  in  fact.  1.  An 
issue  hi  luxe  admits  all  the  facts  and 
rests  simply  upon  a question  of  law*. 
It  is  said  to  consist  of  a single  point, 
but  by  this  it  must  not  be  understood 
that  such  issue  involves,  necessarily, 
only  a single  rule  or  principle  of  law, 
or  that  it  brings  into  question  the  legal 
sufficiency  of  a single  feet  only.  It  is 
meant  that  such  an  issue  reduces  the 
whole  controversy  to  the  single  ques- 
tion, whether  the  facts  confessed  by  the 
issue  are  sufficient  in  law  to  maintain 
the  action  or  defence  of  the  party  who 
alleged  them.  *2.  An  issue  iff  fact , is 
one  in  which  the  parties  disagree  as  to 
their  existence,  one  affirming  they  ex- 
ist, and  the  other  denying  it.  By  the 
common  law,  every  issue  in  fact,  sub- 
ject to  some  exceptions,  which  arc  no- 
ticed below,  must  consist  of  a direct  af- 
firmative allegation,  on  the  one  side, 
and  of  a direct  negative  on  the  other. 


Co.  Litt.  120,  a ; Bac.  Ah.  Pleas,  &c. 
0 1;  5 Pet.  149;  2 Black.  R.  1312  ; 
8 T.  R.  278.  But  it  has  been  holdcn 
that  when  the  defendant  pleaded  that 
he  was  born  in  France,  and  the  plain- 
tiff replied  that  he  was  horn  in  Eng- 
, land,  it  was  sufficient  to  form  a good 
| issue.  1 Wife.  0;  2 Str.  1177.  In 
this  cose,  it  will  be  observed,  there 
were  two  affirmatives,  and  the  ground 
upon  which  the  issue  was  holdcn  to  he 
good  is  that  the  second  affirmative  is  so 
contrary  to  the  first,  that  the  first  can- 
not in  any  degree  be  true.  The  excep- 
tions above  mentioned  to  the  rule  that 
a direct  affirmative  and  a direct  nega- 
tive are  required,  are  the  following: — 
1st.  The  general  issue  upon  u writ  of 
right  is  formed  by  two  affirmatives : 
the  demandant,  on  one  side,  avers  that 
he  has  greater  right  than  the  tenant ; 
and,  on  the  other,  ihnl  the  tenant  has  a 
greater  right  than  the  demandant.  This 
issue  is  called  the  misc,  (q.  v.)  Lawes, 
PI.  232;  3 Chit.  PI.  652  ; 3 Bl  Com. 
195,  300.  2d.  In  an  action  of  dower, 

the  court  merely  demands  the  third 
part  of  acres  of  land,  &c.,  as  the  dower 
of  the  demandant  of  the  endowment  of 
A B,  heretofore  the  husband,  &c.,  and 
the  general  issue  ‘is,  that  A B was  not 
seised  of  such  estate,  & c.,  and  that  he 
could  not  endow  the  demandant  there- 
of. v\<  . 2 Saund.  329,  330.  This 
mode  of  negation,  instead  of  being  di- 
rect, is  merely  argumentative,  and  ar- 
gumentativeness is  not  generally  allow’- 
ed  in  pleading. 

4 — Issues  in  feet  are  divided  into 
general  issues,  special  issues,  and 
common  issues. 

5. — The  general  issue  denies  in  di- 
rect terms  the  whole  declaration  ; as  in 
personal  actions,  w here  the  defendant 
pleads  ml  ilcbet , that  he  owes  the  plain- 
tiff nothing  ; or  non  culpabilis , that  he 
is  not  guilty  of  the  facts  alleged  in  the 
declaration;  or  in  real  actions,  where 
the  defendant  pleads  nul  tort,  no  wrong 
done,  or  nul  disseisin,  no  disseisin 
committed.  These  pleas,  and  the  like, 
are  called  general  issues,  because  by 
importing  an  absolute  and  general  de- 
nial of  all  the  matters  alleged  in  the 
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declaration,  they  at  once  put  them  all 
in  issue. 

— Formerly  the  general  issue  was 
seldom  pleaded,  except  where  the  de- 
fendant meant  wholly  to  deny  the 
charge  alleged  against  him  ; for  when 
ho  meant  to  avoid  and  justify  the 
charge,  it  was  usual  for  him  to  set 
forth  the  particular  ground  of  his  do- 
fence  as  a special  plea,  which  npponrs 
to  have  bwn  necessary  to  apprize  the 
court  and  the  plaintilfof  the  particular 
nature  and  circumstances  of  the  defend- 
ant's case,  and  was  originally  intended 
to  keep  the  law  and  the  fact  distinct. 
And  even  now  it  is  an  invariable  rule, 
that  every  defence  which  cannot  be 
specially  pleaded,  may  Ik*  given  in  evi- 
dence at  the  trial  upon  the  general  is- 
sue, so  the  defendant  is  in  many  cases 
obliged  to  plead  the  particular  circum- 
stances of  his  defence  specially,  and 
cannot  give  them  in  evidence  on  that 
general  plea.  Hut  the  science  of  spe- 
cial pleading  having  been  frequently 
perverted  to  the  purposes  of  chicane 
and  delay,  the  courts  have  in  some  in- 
stances, and  the  legislature  in  others, 
permitted  the  general  issue  to  be  plead- 
ed, and  special  matter  to  be  given  in 
evidence  under  it  at  the  trial,  which  at 
once  includes  the  facts,  the  equity,  and 
the  law  of  the  case.  3 HI.  Com.  305, 
6 ; 3 (1  reen.  Ev.  § 9. 

7.  — The  spcci/il  issue  is  when  the 
defendant  takes  issue  upon  any  one 
substantial  part  of  the  declaration,  and 
rests  the  weight  of  his  case  upon  it,  he 
is  said  to  take  a special  issue,  in  con- 
tradiction to  the  general  issue,  which 
denies  and  puts  in  issue  the  whole  of 
the  declaration.  Com.  Dig.  Pleader, 
R.  1,2. 

8.  — Common  issue  is  the  name  given 
to  that  which  is  formed  on  the  single 
plea  of  non  est  factum , when  pleaded 
to  an  action  of  covenant  broken.  This 
is  so  called  because  to  an  action  of 
covenant  broken  there  can  properly  be 
no  general  issue,  since  the  plea  of  non 
est  factum,  which  denies  the  deed  only, 
and  not  the  breach,  does  not  put  the 
whole  declaration  in  issue.  1 Chit. 
Pl.  4S2  ; Lawcs  on  PI.  113. 


9.  — Issues  are  formal  and  informal. 

10.  — A formal  issue  is  one  which 
is  formed  according  to  the  rules  requir- 
ed by  law,  in  a proper  and  artificial 
manner. 

1 1 .  — An  informal  issue  is  one  which 
arises  when  a material  allegation  is 
traversed  in  an  improper  or  inartificial 
manner.  Hnc.  Ah.  Pleas,  &c.,  G 2, 
\ 5 ; 2 Saund.  319,  a,  n.  0 ; the  de- 
fect is  cured  by  verdict,  by  the  statute 
of  32  II.  8,  c.  30. 

12.  — Issues  arc  also  divided  into  ac- 
tual and  feigned  issues. 

13.  — An  actual  issue  is  one  formed 
in  an  action  brought  in  the  regular  man- 
ner, for  the  purpose  of  trying  a ques- 
tion of  right  between  the  parties. 

14.  — A feigned  issue  is  one  directed 
by  a court,  generally  by  a court  exer- 
cising equitable  powers,  for  the  pur- 
pose of  trying  before  a jury  a inatfcr  in 
dispute  between  the  parties.  When  in 
a court  of  equity  any  matter  of  fact  is 
strongly  contested,  tin;  court  usually 
directs  the  matter  to  be  tried  by  a jury, 
especially  such  important  facts  as  the 
validity  of  a will,  or  whether  A is  the 
heir  at  law  of  B. 

15.  — Hut  as  no  jury  is  summoned  to 
attend  this  court,  the  fact  is  usually  di- 
rected to  he  tried  in  a court  of  law 
upon  a feig?ml  issue.  For  this  pur- 
posc  an  action  is  brought  in  which  the 
plaintiff  hv  a fiction  declares  that  he 
laid  a wager  for  a sum  of  money  with 
the  defendant,  for  example,  that  a cer- 
tain paper  is  the  last  will  and  testament 
of  A ; then  nvers  it  is  his  will,  and 
therefore  demands  the  money  ; the  de- 
fendant admits  the  wager  hut  avers  that 
it  is  not  the  will  of  A,  and  thereupon 
that  issue  is  joined,  which  is  directed 
out  of  chancery  to  be  tried  ; and  thus 
the  verdict  of  the  jurors  at  law  deter- 
mines the  fact  in  the  court  of  equity. 

16.  — These  feigned  issues  are  fre- 
quently used  in  the  courts  of  law,  by 
consent  of  the  parties,  to  determine 
some  disputed  rights  without  the  for- 
mality of  pleading,  and  by  this  practice 
much  time  and  expenses  arc  saved  in 
the  decision  of  a cause.  3 HI.  Com. 
542.  The  consent  of  the  court  must 
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also  be  previously  obtained,  for  the 
trial  of  n feigned  issue ; without  such 
consent  it  is  a contempt,  which  will 
authorise  tho  court  to  order  the  pro- 
ceeding to  be  stayed,  4 T.  R.  402,  and 
punish  the  parties  engaged.  See  Fic- 
titious action . 

Issue  roll,  Fng.  law.  The 
name  of  a record  which  contains  an 
entry  of  the  term  of  which  tho  demur- 
rer book,  issue  or  paper  book  is  entitled, 
and  the  warrants  of  attorney  supposed 
to  have  been  given  by  the  parties  at 
the  commencement  of  the  cause,  and 
then  proceeds  with  the  transcript  of 
tho  declaration  and  subsequent  plead- 
ings, continuances,  and  award  of  the 
mode  of  the  decision  ns  contained  in 
the  demurrer,  issue  or  paper  book. 
Steph.  PI.  98,  99.  After  final  judg- 
ment, the  issue  roll  is  no  longer  called 
by  that  name,  but  assumes  that  of 
judgment  roll.  2 Arch.  Pr.  200. 

ISSUi.CS,  Fng.  laic.  The  goods 
and  profits  of  the  lands  of  a defendant 
against  whom  a writ  of  distringas  or 
distress  infinite  has  been  issued,  taken 
by  virtue  of  such  writ,  arc  called  issues. 
3 Bl.  Com.  280;  1 Chit.  Cr.  Law, 
351. 

ISTHMUS.  A tongue  or  strip  of 
land  between  two  seas.  Glos.  on  Law, 
37,  book  2,  tit.  3,  Dig. 

ITA  KST.  These  words  signify 
it  is  thus.  Among  the  civilians  when 
a notary  dies,  leaving  his  register,  an 
officer  who  is  authorised  to  make  offi- 
cial copies  of  his  notarial  acts,  writes 
instead  of  the  deceased  notary’s  name, 


which  is  required,  when  he  is  living, 
ita  cst. 

ITA  QUOD.  The  name  or  condition 
in  a submission  which  is  usually  intro- 
duced by  these  words  “ so  ns  the 
award  be  made  of  and  upon  the  pre- 
mises,” which  from  the  lirst  word  is 
called  the  ita  quod. 

2. — When  the  submission  is  with 
an  ita  quod , the  arbitrator  must  make 
an  award  of  all  matters  submitted  to 
him  of  which  he  had  notice,  or  the 
award  will  be  entirely  void.  7 East, 
81;  Cro.  Jac.  200;  2 Vern.  109;  1 
Ca.  Chan.  80  ; Roll.  Ab.  Arbitr.  L 9. 

ITEM,  also ; likewise ; in  like  man- 
ner ; ugain ; a second  time.  These 
nre  the  various  meanings  of  this 
Latin  adverb.  V.  Construction. 

2. — In  law  it  is  to  be  construed  con- 
junctively, in  the  sense  of  am/,  or 
also , in  such  a manner  as  to  connect 
sentences ; if  therefore  a testator  be- 
queath a legacy  to  Peter  payable  out 
of  a particular  fund,  or  charged  upon 
a particular  estate,  item  a legacy  to 
James,  James’s  legacy  as  well  as  Peter’s 
will  be  a charge  upon  the  same  proper- 
ty. 1 Atk.  430;  3 Atk.  250;  1 Bro. 
C.  C.  482  ; 1 Rollc’s  Ab.  844;  1 Mod. 
100;  Cro.  Car.  368;  Vaugh.  202 ; 2 
Rop.  on  I*eg.  349 ; 1 Salk.  234.  Vide 
Disjunctive. 

ITER.  A foot  way.  Vide  Way. 

ITINERANT,  travelling  or  taking 
u journey.  In  England  there  were 
formerly  judges  called  Justices  itiner- 
ant, who  were  sent  with  commissions 
into  certain  counties  to  try  causes. 


J. 


JACTITATION  OF  MARRIAGE, 
Fng.  eccl.  law , is  the  boasting  by  an 
individual  that  he  or  she  has  married 
another,  from  which  it  may  happen 
that  they  will  acquire  the  reputation 
of  being  married  to  each  other. 

2. — The  ecclesiastical  courts  may 
in  such  cases  entertain  a libel  by  the 
party  injured;  and,  on  proof  of  the 
thets,  enjoin  the  wrongdoer  to  perpetu- 
al silence;  and,  as  a punishment, 


make  him  pay  the  costs.  3 Bl.  Com. 
93;  2 Ilagg.  Cons.  R.  423;  Id.  285  ; 
2 Chit.  Pr.  459. 

JACTURA.  The  same  as  jettison, 
(q.  v.)  1 Bell’s  Com.  586,  5th.  ed. 

JAIL.  A prison  ; a place  appoint- 
ed by  luw  for  the  detention  of  prison- 
ers. A jail  is  an  inhabited  dwelling- 
house  within  the  statute  of  New  York, 
which  mnkes  the  malicious  burning  of 
an  inhabited  dwelling-house  to  be 
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arson.  8 John.  115;  sco  4 Call,  109. 
Vide  Gaol ; Prison, 

JEOFAILE,  this  is  a law  French 
phrase,  • which  signifies,  I nm  in  nn 
error;  I have  failed.  There  are  certain 
statutes,  called  statutes  of  amendment 
and  jeofails , because  where  a pleader 
perceives  any  slip  in  the  form  of  his 
proceedings,  ana  acknowledges  the 
error,  (jeofaile,)  lie  is  at  liberty  by 
those  statutes  to  amend  it.  The  amend* 
went,  however,  is  seldom  made,  but 
the  benefit  is  attained  by  the  court’s 
overlooking  the  exception.  3 III.  Com. 
407  ; 1 Saund.  228,  n.  1 ; Doct.  PI. 
287  ; Dane’s  Ab.  h.  t. 

JEOPARDY,  peril,  danger. 

— This  is  the  meaning  attached  to 
this  word  used  in  the  act  establishing 
and  regulating  the  post  office  depart- 
ment. The  words  of  the  act  arc,  “ or 
if,  in  effecting  such  robbery  of  the 
mail  the  first  time,  the  offender  shall 
wound  the  person  having  the  custody 
thereof,  or  put  his  life  in  jeopardy  by 
the  use  of  dangerous  weapons,  such 
offender  shall  sutler  death.”  3 Story’s 
L.  U.  S.  1992.  Vide  Baldw.  R.  93-95. 

3. — The  constitution  declares  that 
no  person  shall  “ for  the  same  oflencc, 
be  twice  put  in  jeopardy  of  life  and 
limb.”  The  meaning  of  this  is,  that 
the  party  shall  not  be  tried  a second 
time  for  the  same  ofTence  uftcr  he  has 
once  been  convicted  or  accjuitted  of 
the  offence  charged,  by  the  verdict  of 
a jury,  and  judgment  has  passed 
thereon  for  or  against  him  ; but  it  does 
not  mean  that  he  shall  not  be  tried  for 
the  ofTence,  if  the  jury  have  been  dis- 
charged from  necessity  or  by  consent, 
without  giving  any  verdict;  or,  if 
having  given  a verdict,  judgment  has 
been  arrested  upon  it,  or  a new  trial 
has  been  granted  in  his  favour ; for  in 
such  a case,  his  life  and  limb  cannot 
judicially  be  snid  to  have  been  put  in 
jeopardy.  4 Wash.  C.  C.  R.  410  ; 9 
Wheat.  R.  579  ; 0 Serg.  & Rawlc, 
577  ; 3 Rawle,  R.  498 ; 3 Story  on 
the  Const.  § 1781.  Vide  2 Sumn.  R. 
19.  This  great  privilege  is  secured  by 
the  common  law.  Hawk.  P.  C.,  B.  2, 
35 ; 4 Bl.  Com.  335. 


4. — This  was  the  Roman  law,  from 
which  it  has  been  probably  engrafted 
on  the  common  law.  Vide  Mori.  Rep. 
art.  Non  bis  in  idem,  Qui  do  criminc 
publico  accusationem  dcductus  cst, 
says  the  Code,  9,  2,  9,  ab  alio  super 
codem  criminc  deferri  non  j»otest. 
Vide  article  Non  bis  in  it  lent. 

JKRGUER,  Engl.  law.  An  officer 
of  the  custom-house,  who  oversees  the 
waiters.  Tschn<  Diet.  b.  t. 

JETTISON  or  JETSAM,  is  the 
casting  out  of  a vessel,  from  necessity, 
a part  of  the  lading;  the  thing  cast 
out  also  l>ears  the  same  name  ; it  differs 
from  flotsam  in  this,  that  in  the  latter 
the  goods  float,  while  in  the  former 
they  sink,  and  remain  under  water;  it 
diflcrs  also  from  ligan,  (<p  v.) 

2.  — The  jettison  must  be  made 
for  sufficient  cause,  and  not  from 
groundless  timidity.  It  must  l>c  made 
in  a case  of  extremity,  when  the  ship 
is  in  danger  of  perishing  by  the  fury 
of  a storm,  or  is  labouring  upon  rocks 
or  shallows,  or  is  closely  pursued  by 
pirates  or  enemies. 

3.  — If  the  residue  of  the  cargo  be 
saved  by  such  sacrifice,  the  property 
saved  is  bound  to  pay  a proportion  of 
the  loss.  In  ascertaining  such  average 
loss,  the  goods  lost  and  saved  are  both 
to  1)0  valued  at  the  price  they  would 
have  fetched  at  the  place  of  delivery, 
on  the  ship’s  arrival  there,  freight, 
duties  and  other  charges  being  deduct- 
ed. Marsh.  Ins.  246 ; 3 Kent,  Com. 
185  to  187;  Park,  Ins.  123;  Poth. 
Charte-partie,  n.  108,  ct  suiv  ; Boulay- 
Paty,  Dr.  Com.  tit.  13  ; Pardessus,  Dr. 
Com.  n.  734;  1 Ware’s  R.  9. 

JOB.  By  this  term  is  understood 
among  workmen,  the  whole  of  a thing 
which  is  to  lie  done.  In  this  sense  it 
i.s  employed  in  the  civil  code  of  Louisi- 
ana, art.  2727,  “ to  build  by  plot,  or 
to  work  by  the  job,”  says  that  article, 
“ is  to  undertake  a building  for  a 
certain  stipulated  price.”  See  Durant, 
du  Contr.  de  Lounge,  liv.  3,  t.  8,  n. 
248,  263 ; Poth.  Contr.  de  Louage,  n. 
392,  394  ; and  Deviation. 

JOBBER,  commerce.  One  who 
buys  and  sells  articles  for  others. 
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Stock-jobbers  are  those  who  buy  and 
sell  stocks  for  others;  this  term  is 
also  applied  to  those  who  speculate  in 
stocks  on  their  own  account. 

JOCALIA,  jewels;  this  term  was 
formerly  more  properly  applied  to 
those  ornaments  winch  women,  al- 
though married,  call  their  own.  When 
these  jocalia  are  not  suitable  to  her 
degree,  they  an;  assets  for  the  pay- 
ment of  debts.  1 Roll.  Ab.  911.  Vide 
Paraphernalia. 

JOIN DISH  OF  ACTIONS, practice. 
The  putting  two  or  more  causes  of  ac- 
tion in  the  same  declaration. 

2.  — It  is  a general  rule,  that  in  real 
actions  them  never  can  be  but  one 
count.  8 Co.  86,  87 ; Bac.  Ab.  Ac- 
tion, C ; Com.  Dig.  Action,  G.  A 
count  in  a real,  and  n count  in  a mixed 
action,  cannot  l>e  joined  in  the  same 
declaration;  nor  a count  in  a mixed 
action,  and  a count  in  a personal  ac- 
tion ; nor  a count  in  a mixed  action 
with  a count  in  another,  as  ejectment 
and  trespass. 

3.  — In  mixed  actions,  there  may  be 
two  counts  in  the  same  declaration  ; 
for  example,  waste  lies  upon  several 
leases,  and  ejectment  upon  several  de- 
mises and  ousters.  8 Co.  87  b. ; Poph. 
24;  Cro.  Eliz.  290;  Ow.  11. 

4.  — In  personal  actions,  the  use  of 
several  counts  in  the  same  declaration 
is  quite  common.  Sometimes  they  are 
applied  to  distinct  causes  of  actions,  as 
upon  several  promissory  notes  ; but  it 
more  frequently  happens  otherwise, 
that  when  various  counts  are  intro- 
traduced,  they  do  not  really  relate  to 
different  claims,  but  arc  adopted  merely 
as  so  many  different  forms  of  pro- 
pounding the  same  question.  The 
joinder  in  action  depends  on  the  form 
of  action,  rather  than  on  the  subject- 
matter  of  it ; in  an  action  against  a 
carrier,  for  example,  if  the  plaintiff  de- 
clare in  assumpsit,  he  cannot  join  a 
count  in  trover,  as  he  may  if  he  declare 
against  him  in  case.  1 T.  R.  277  ; 
but  six;  2 Caines’s  R.  210  ; 3 East,  It. 
70.  The  rule  as  to  joinder  is,  that 
when  the  same  plea  may  be  pleaded, 
and  the  same  judgment  given  on  all 


j the  counts  of  the  declaration,  or  when 
the  counts  arc  all  of  the  same  nature, 
and  the  same  judgment  is  to  be  given 
upon  them  all,  though  the  pleas  be  dif- 
ferent, as  in  the  case  of  debt  upon  bond 
and  simple  contract,  they  may  be 
joined.  2 Saund.  1 17,  c.  When  the 
same  form  of  action  may  be  adopted, 
the  plaintiff  may  join  as  many  causes 
of  action  ns  he  may  choose,  though  he 
acquired  the  rights  affected  by  different 
titles ; but  the  rights  of  the  plaintiffs, 
and  the  liabilities  of  the  defendant, 
must  be  in  his  own  character,  or  in 
his  representative  capacity,  exclusively. 
A plaintiff  cannot  sue,  therefore,  for  a 
cause  of  action  in  his  own  right , and 
another  cause  in  his  character  as  exe- 
cutor, and  join  them  ; nor  can  he  sue 
the  defendant  for  a debt  due  by  him- 
self, and  another  due  by  him  as  exe- 
cutor. 

5. — In  criminal  cases,  different  of- 
fences may  Ixj  joined  in  the  same  in- 
dictment, if  of  the  same  nature,  but  an 
indictment  may  be  quashed,  at  the  dis- 
cretion of  the  court,  when  the  counts 
arc  joined  in  such  a manner  ns  will 
confound  the  evidence.  I Chit.  Cr. 
Law,  253-255.  In  Pennsylvania  it 
has  been  decided  that  when  a defend- 
ant was  indicted  at  one  session  of  the 
court  for  a conspiracy  with  another  to 
cheat  a third  person,  and  at  another 
sessions  of  the  same  court  he  was  in- 
dicted for  another  conspiracy  to  cheat 
another  person,  the  two  bills  might  be 
tried  by  the  same  jury,  against  the 
will  of  the  defendant,  provided  he  was 
not  thereby  deprived  of  any  material 
right,  as  the  right  to  challenge;  whe- 
ther he  should  be  so  tried  or  not  seems 
to  be  a matter  of  discretion  with  the 
court.  5 S.  & R.  59;  12  S.  & R.  09. 
Vide  Scjxiratc  Trial. 

Vide  generally,  2 Saund.  117,  b.  to 
117,  c. ; Com.  Dig.  Action,  G;  2 Vin. 
Ab.  38  ; Bac.  Ab.  Actions  in  General, 
C;  13  John.  R.  462;  10  John.  R. 
240;  11  John.  R.  479;  1 John.  R. 
503;  3 Binn.  555;  l Chit.  PI.  190  to 
205;  Arch.  Civ.  PI.  172  to  176;  Steph. 
PI.  Index,  h.  t. : Dane’s  Ab.  h.  t. 

JOINDER  IN  DEMURRER.  When 
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a demurrer  is  offered  by  one  party,  the 
adverse  party  joins  with  him  in  de- 
murrer, and  the  answer  which  he 
makes  is  called  a joinder  in  demurrer. 
Co.  Lilt.  71  L>. 

JOINDER  OF  ISSUE,  jdeadings,  is 
the  act  by  which  the  parties  to  a cause, 
arrive  at  that  stage  of  it  in  their  plead- 
ings, that  one  asserts  a fact  to  be  so, 
and  the  other  denies  it.  For  example, 
when  one  party  denies  the  fact  plead- 
ed by  his  antagonist,  who  has  tendered 
the  issue  thus,  “ And  this  he  prays 
may  be  inquired  of  by  the  country,”  or 
“ And  of  this  he  puts  himself  upon  the 
country,”  the  party  denying  the  fact 
may  immediately  subjoin,  44  And  the 
saitl  A B,  does  the  like;”  when  the 
issue  is  said  to  be  joined. 

JOINDER  OF  PARTIES  TO  AC- 
TIONS.  It  isa  rule  i n ac  t i on  s cr  cant  rad  u 
that  all  who  have  a legal  interest  in  the 
contract,  and  no  others,  must  join  in 
action  founded  on  u breach  of  such 
contract ; whether  the  parties  arc  too 
many  or  too  lew,  it  is  equally  fatal.  8 
S.  & R.  308  ; 4 Watts,  430  ; 1 Brecse, 
280 ; 0 Pick.  359  ; 0 Mass.  400  ; 2 
Conn.  097  ; 0 Wend.  029  ; 2 N.  & M. 
70  ; 1 Bailey,  13;  5 Verm.  110;  3 .1.  .1. 
Marsh.  165;  10  John.  34;  19  John. 
213;  2 Greenl.  117  ; 2 Penn.  817. 

2.  — In  actions  cx  contractu  all  obli- 
gors jointly  and  not  severally  liable, 
and  no  others,  must  be  made  defend- 
ants. 1 Siund.  153,  note  1 ; 1 Brecse, 
128;  11  John.  101;  2 J.  .1.  Marsh. 
38  ; 2 John.  213. 

3.  — In  actions  ex  delicto , when  an 
injury  is  done  to  the  property  of  two 
or  more  joint  owners,  they  must  join 
in  the  action.  1 Sat  mil.  291,  g;  11 
Pick.  269;  12  Pick.  120;  7 Mass. 
185  ; 13  John.  280. 

4.  — When  a tort  is  of  such  a nature 
that  it  may  be  committed  by  several, 
they  may  all  be  joined  in  an  action  cx 
delicto , or  they  may  Ik;  sued  severally. 
But  when  the  tort  cannot  be  committed 
jointly,  ns  for  example,  slander,  two  or 
more  persons  cannot  be  sued  jointly, 
although  they  may  have  uttered  the 
same  words.  6 John.  32. 

JOINT  CONTRACT,  is  one  in 


| which  the  contractors  are  jointly  bound 
to  perform  the  promise  or  obligation 
therein  contained,  or  entitled  to  receive 
the  benefit  of  such  promise  or  obliga- 
tion. 

2.  — It  is  n general  rule  that  a joint 
( contract  survives,  whatever  may  be  the 

beneficial  interests  of  the  parties  under 
it;  where  a partner,  covenantor,  or 
other  person  entitled  having  a joint  inte- 
rest in  a contract  not  running  with  the 
land  dies,  the  right  to  sue  survives  in 
the  other  partner,  &c.  1 Dali.  65, 

248 ; Addis,  on  Contr.  285.  And 
when  the  obligation  or  promise  is  to 
perform  something  jointly  by  the  obli- 
gors or  promissors,  and  one  dies,  the 
action  must  Ik;  brought  against  the 
survivor.  Mam.  on  Part.  150. 

3.  — When  all  the  parties  interested 
in  n joint  contract  die,  the  action  must 
bo  brought  by  the  executors  or  admin- 
istrators of  the  last  surviving  obligee, 
against  the  executors  or  administrators 
of  the  last  surviving  obligor.  Addis, 
on  Contr.  285.  See  Contract ; Par- 
ties to  Actions. 

JOINT  EXECUTORS.  It  is  proposed 
to  consider,  1,  the  interest  which  they 
have  in  the  estate  of  the  deceased ; 2, 
how  far  they  are  liable  for  each  other’s 
acts  ; 3,  the  rights  of  the  survivor. 

2.  — § 1.  Joint  executors  arc  consi- 
dered in  law  as  but  one  person,  repre- 
senting the  testator,  and  therefore  the 
acts  of  any  one  of  them  which  relate 
cither  to  the  delivery,  gill,  sale,  pay- 
ment, possession  or  release  of  the  tes- 
tator’s goods,  are  deemed,  as  regards 
the  persons  with  whom  they  contract, 
the  acts  of  all.  Bac.  Abr.  h.  t. ; 11 
Vin.  Abr.  358;  Com.  Dig.  Adminis- 
tration, B 12;  1 Dane’s  Abr.  583;  2 
Litt.  (Kentucky)  R.  315;  Godotph. 
314  ; Dyer,  23,  in  marg. ; 10  Scrg.  & 
Rawle,  337.  But  an  executor  cannot 
without  the  knowledge  of  his  co-cxccu- 

, tor  confess  a judgment  for  a claim, 

| part  of  which  was  barred  by  the  act  of 
I limitations,  so  ns  to  bind  the  estate  of 
the  testator.  6 Penna.  St.  Rep.  207. 

3.  — § 2.  As  a general  rule,  it  may 
] lie  laid  down  that  each  executor  is  lia- 
ble for  his  own  wrong,  or  devastavit 
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only,  and  not  for  that  of  his  colleague. 
He  may  be  rendered  liable,  however, 
for  the  misplaced  confidence  which  he 
may  have  reposed  in  his  co-executor. 
As  if  he  signs  a receipt  for  money,  in 
conjunction  with  another  executor,  and 
he  receives  no  part  of  the  money,  but 
agrees  that  the  other  executor  shall  re- 
tain it,  and  apply  it  to  his  own  use,  this  is 
his  own  misapplication,  for  which  he  is 
responsible;.  I P.  Wms.241,n.  1 ; 1 Sch. 
& Lef.  311;  2 Sch.  & Lef.  231 ; 7 East, 
K.  250;  11  John.  R,  10;  11  Serg.  & 
llawlc,  71  ; Ilardr.  314  ; 5 Johns.  Ch. 
It.  283 ; and  see  2 Pro.  C.  C'.  110;  3 
Pro.  C.  C.  112;  2 Penno.  R.  421; 
Fonb.  Eq.  P.  2,  c.  7,  s.  5,  n.  (k). 

4.  — § 3.  Upon  the  death  of  one  of 
several  joint  executors,  the  right  of  ad- 
ministering the  estate  of  the  testator, 
devolves  upon  the  survivor.  3 Atk. 
509  ; Com.  Dig.  Administration,  B 12; 
Hamm,  on  Parties,  148. 

5.  — In  Pennsylvania,  bv  legislative 
enactment,  it  is  provided,  “ that  where 
testators  may  devise  their  estates  to 
their  executors  to  be  sold,  or  direct 
such  executors  to  sell  and  convey  such 
estates,  or  direct  such  real  estate  to  be 
sold,  without  naming  or  declaring  who 
shall  sell  the  same,  if  one  or  more  of 
the  executors  die,  it  shall  or  may  be 
lawful  for  the  surviving  executor  to 
bring  actions  for  the  recovery  of  the 
possession  thereof,  and  against  tres- 
passers thereon  ; to  sell  and  convey 
such  real  estates,  or  manage  the  same 
for  the  benefit  of  the  persons  interested 
therein.  Act  of  12th  of  March,  1800, 
3 Sm.  L.  433. 

JOINT  STOCK  BANKS,  in  Eng. 
landy  area  speciesof  quasi  corporations , 
or  companies  regulated  by  deeds  of 
settlement ; and,  in  this  respect,  they 
stand  in  the  same  situation  as  other 
unincorporated  bodies.  Put  they  dif- 
fer from  the  latter  in  this,  that  they 
are  invested  by  certain  statutes  with 
power  and  privileges  usually  incident 
to  corporations.  These  enactments 
provide  lor  the  continuance  of  the  part- 
nership notwithstanding  a change  of 
partners.  The  death,  bankruptcy,  or 
the  sale  by  a partner  of  his  share,  do 


not  affect  the  identity  of  the  partner- 
ship, it  continues  the  same  body,  under 
the  same  name,  by  virtue  of  the  act 
of  parliament,  notwithstanding  these 
changes.  7 Geo.  4,  c.  40,  s.  9. 

JOINT  TENANTS,  estates,  are  two 
or  more  persons  to  whom  arc  granted 
lands  or  tenements  to  hold  in  fee  sim- 
ple, fee  tail,  for  life,  for  years,  or  at 
will.  2 Black.  Com.  179.  The  estate 
which  they  thus  hold  is  called  an  es- 
tate in  joint  tenancy.  Vide  JCstate  in 
joint  tenancy ; Jus  accrescetuli ; Stir - 
vivor. 

JOINT  TRUSTEES,  two  or  more 
persons  who  arc  entrusted  with  the 
performance  of  a thing. 

2. — Unlike  joint  executors,  joint 
trustees  cannot  act  separately,  but 
must  join  both  in  conveyances  and  re- 
ceipts, for  one  cannot  sell  without  the 
others,  or  receive  more  of  the  conside- 
ration-money, or  be  more  a trustee, 
than  his  partner.  The  trust  having 
been  given  to  the  whole,  it  requires 
, their  joint  act  to  do  any  thing  under  it. 

| They  are  not  responsible  for  money 
1 received  by  their  co-trustees,  if  the  re- 
, ceipt  lx;  given  for  the  mere  purposes  of 
; form.  Put  if  receipts  be  given  under 
I circumstances  purporting  that  the  mo- 
, ncy,  though  not  received  by  both,  was 
under  the  control  of  both,  such  a re- 
ceipt shall  charge,  and  the  consent  that 
the  other  shall  misapply  the  money, 
particularly  where  he  has  it  in  his 
power  to  secure  it,  renders  him  respon- 
sible. 11  Serg.  &:  Rawle,  71.  See  1 
Sch.  & Lef.  341  ; 5 Johns.  Ch.  R. 
283  ; Fonbl.  Eq.  B.  2,  c.  7,  s.  5 ; Pac. 
Abr.  Uses  and  Trusts,  K;  2 Pro.  Ch. 
R.  110;  3 Pro.  Ch.  It.  112.  In  the 
case  of  the  Attorney-general  v.  Ran- 
dall, a different  doctrine  was  held.  Ib. 
pi.  9. 

JOINTRESS  or  JOINTURESS.  A 
woman  who  lias  an  estate  settled  on 
her  by  her  husband,  to  hold  during 
her  life,  if  she  survive  him.  Co.  Litt. 
10. 

JOINTURE,  estates , is  a competent 
livelihood  of  freehold  for  the  wife,  of 
lands  and  tenements ; to  take  efiect  in 
profit  or  possession,  presently  alter  the 
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death  of  the  husband,  for  the  life  of  the 
wife  at  least. 

2.  — Jointures  arc  regulated  by  the 
statute  of  27  Hen.  8,  c.  10,  commonly 
called  the  statute  of  uses . 

3.  — To  make  a good  jointure,  it 

must  l)o  attended  with  the  following 
circumstances,  namely:  1,  it  must 

take  eftect,  in  possession  or  profit,  im- 
mediately from  the  death  of  the  hus- 
band ; 2,  it  must  be  for  the  wife’s  life, 
or  for  some  greater  estate ; 3,  it  must 
be  limited  to  the  wife  herself,  and  not 
to  any  other  person  in  trust  for  her;  4, 
it  must  be  made  in  satisfaction  for  the 
wife’s  whole  dower,  and  not  of  part  of 
it  only ; 5,  the  estate  limited  to  the 
wife  must  be  expressed  or  averred  to 
be,  in  satisfaction  of  her  whole  dower ; 
6,  it  must  lie  made  before  marriage. 
A jointure  attended  with  all  these  cir- 
cumstances is  binding  on  the  widow, 
and  is  a complete  bar  to  the  claim  of 
dower ; or  rather  it  prevents  its  ever 
arising.  But  there  are  other  modes  of 
limiting  an  estate  to  a wife,  which. 
Lord  Coke  says,  arc  good  jointures 
within  tho  statute,  provided  the  wife 
accepts  of  them  after  the  death  of  the 
husband.  She  may,  however,  reject 
them,  and  claim  her  dower.  Cruise, 
Dig.  tit.  7 ; 2 Bl.  Com.  137  ; Perk.  h. 
t.  In  its  more  enlarged  sense,  a join- 
ture signifies  a joint  estate,  limited  to 
both  husband  and  wife.  2 Bl.  Com. 
137.  Vide  14  Vin.  Ab.  540;  Bac. 
Ah.  h.  t. 

JOUR.  This  is  a French  word, 
signifying  day.  It  is  used  in  our  old 
law  books,  as,  tout  jours , for  ever.  It 
is  also  frequently  employed  in  the  com- 
position of  words,  as,  journal , a day- 
book ; journeyman , a man  who  works 
by  the  day  ; journeys  account , (q.  v.) 

JOURNAL,  rtuir.  law , is  the  book 
kept  on  board  of  a ship  or  other  ves- 
sel, and  which  contains  an  account  of 
the  ship’s  course,  with  a short  history 
of  every  occurrence  during  the  voyage. 
Another  name  for  log-book,  (q.  v.) 
Chit.  Law  of  Nat.  199. 

Journal,  comm.  law,  is  a book 
used  among  merchants,  in  which  the 
contents  of  the  waste-book  are  separa- 
Vol.  i.— 93 


ted  every  month,  and  entered  on  the 
debtor  and  creditor  side,  for  more  con- 
venient posting  in  the  ledger. 

Journal,  legislation,  is  an  account 
of  the  proceedings  of  a legislative 
body. 

2.  — The  constitution  of  the  United 
States,  art.  1,  s.  5,  directs  that  “each 
house  shall  keep  a journal  of  its  pro- 
ceedings ; and  from  time  to  time  pub- 
lish the  same,  excepting  such  parts  as 
may,  in  their  judgment,  require  secre- 
cy.” Vide  2 Story,  Const.  301. 

3.  — The  constitutions  of  the  several 
states  contain  similar  provisions. 

4.  — The  journal  of  cither  house  is 
evidence  of  the  action  of  that  house 
upon  all  matters  before  it.  7 Cowen, 
It.  613;  Cowp.  17. 

JOURNEYS  ACCOUNT,  Eng. 
‘practice.  When  a writ  abated  without 
any  fault  of  the  plaintifF,  he  was  per- 
mitted to  sue  out  a new  writ,  within  as 
little  time  as  he  possibly  could  after 
abatement  of  the  first  writ,  which  was 
quasi  a continuance  of  tho  first  writ, 
and  placed  him  in  a situation  in  which 
he  would  have  been,  supposing  he  had 
still  proceeded  on  that  writ.  This  was 
called  journeys  account. 

2. — This  mode  of  proceeding  has 
fallen  into  disuse,  the  practice  now 
being  to  permit  that  writ  to  be  quashed, 
and  to  sue  out  another.  Vide  Tcrmes 
tie  la  Ijey,  h.  t. ; Bac.  Ab.  Ab.  Abate- 
ment, Q;  14  Vin.  Ab.  558;  4 Com. 
Dig.  714  ; 7 Mann.  & Gr.  762. 

JUDGE.  A public  ofticer,  lawfully 
appointed  to  decide  litigated  questions 
according  to  law.  This,  in  its  most 
extensive  sense,  includes  all  ofticcrs 
who  arc  appointed  to  decide  such  ques- 
tions, and  not  only  judges  properly  so 
called,  but  also  justices  of  the  peace, 
and  jurors,  who  are  judges  of  the  facts 
in  issue.  See  4 Dali.  229 ; 3 Yeates, 
R.  300.  In  a more  limited  sense,  the 
term  judge  signifies  an  ofticer  who  is 
so  named  in  his  commission,  and  who 
presides  in  some  court. 

2. — Judges  arc  appointed  or  elected, 
in  a variety  of  ways,  in  the  United 
States  ; they  are  appointed  by  tho  Prc- 
I sident,  by  and  with  the  consent  of  tho 
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senate;  in  some  of  the  states  they  arc 
appointed  by  the  governor,  the  go- 
vernor and  senate,  or  by  the  legisla- 
ture. In  the  United  States,  and  some 
of  the  states,  they  hold  their  offices 
during  good  behaviour;  in  others,  ns 
in  New  York,  during  good  behaviour, 
or  until  they  shall  attain  a certain  age ; 
and  in  others  for  a limited  term  of 
years. 

3.  — Impartiality  is  the  first  duty  of 
a judge ; before  he  gives  an  opinion,  or 
sits  in  judgment  in  a cause,  he  ought 
to  l»e  certain  he  has  no  bias  for  or 
against  either  of  the  parties ; and  if  he 
has  any  (the  slightest)  interest  in  the 
cause,  he  is  disqualified  from  sitting  ns 
judge ; aliquis  non  debet  esse  judex  in 
proprid  cai/sd ; 8 Co.  118;  21  Pick. 
Rep.  101  ; 5 Mass.  92  ; 13  Mass.  340  ; 
G Pick.  R.  109  ; 14  S.  & R.  157,  8; 
and  when  he  is  aware  of  such  interest, 
lie  ought  himself  to  refuse  to  sit  on  the 
case.  It  seems  it  is  discretionary  with 
him  whether  he  will  sit  in  a cause  in 
which  he  has  been  of  counsel.  2 
Marsh.  517 ; Coxe,  1G4;  see  2 Binn. 
454 ; but  the  delicacy  which  charac- 
terizes the  judges  in  this  country,  gen- 
erally, forbids  their  silting  in  such  a 
cause. 

4.  — He  must  not  only  be  impartial, 
but  he  must  pay  a blind  obedience  to 
the  law,  whether  good  or  bad.  He  is 
bound  to  declare  what  the  law  is,  and 
not  to  make  it ; he  is  not  an  arbitrator, 
but  an  interpreter  of  the  law.  It  is  his 
duty  to  be  patient  in  the  investigation 
of  tl»e  case,  learned  in  considering  it, 
ami  firm  in  his  judgment.  He  ought, 
according  to  Cicero,  u never  to  lose 
sight  that  he  is  a man,  and  that  he 
cannot  exceed  the  power  given  him  by 
his  commission ; that  not  only  power, 
but  public  confidence  has  been  given  to 
him ; that  he  ought  always  seriously 
to  attend  not  to  his  wishes  but  to  the 
requisitions  of  law,  of  justice  and  reli- 
gion.” Cic.  Pro.  Clucntius. 

5.  — While  acting  within  the  bounds 
of  his  jurisdiction,  the  judge  is  not  re- 
sponsible for  any  error  of  judgment, 
nor  mistake  he  may  commit  as  a judge. 
Co.  Litt.  294  ; 2 Inst.  422  ; 2 Dali.  R.  | 


160;  1 Ycates,  R.  443;  2 N.  & M‘C. 
168 ; 1 Day,  R.  315  ; 1 Root,  R.  211 ; 
3 Caines,  R.  170;  5 John.  R.  282;  9 
John.  R.  395;  11  John.  R.  150;  3 
Marsh.  R.  76;  1 South.  R.  74;  1 N. 
II.  Rep.  374  ; 2 Bay,  1,  69  ; 8 Wend. 
468;  3 Marsh.  R.  76;  when  he  acts 
corruptly,  he  may  be  impeached.  5 
John.  R.  282;  8 Cowen,  R.  178;  4 
Dali.  R.  225. 

Vide  Com.  Dig.  Courts,  B 4,  C 2, 
E 1,  P 16 — Justices,  I 1,  2,  and  3; 
14  Vin.  Ab.  573;  Bac.  Ab.  Courts, 
dec.,  B;  1 Kent,  Com.  291;  Ayl. 
Parcrg.  309 ; Story,  Const.  Index,  h. 
t.  See  U.  S.  Dig.  Courts,  I,  where 
will  be  found  an  abstract  of  various 
decisions  relating  to  the  appointment 
and  powers  of  judges  in  ditlbrent  states. 
Vide  Equality  ; Incampetency . 

JUDGE  ADVOCATE,  is  an  officer 
who  is  a mcml>er  of  a court  martial. 

2. — His  duties  arc  to  prosecute  in 
the  name  of  the  United  States,  but  he 
shall  so  far  consider  himself  as  counsel 
for  the  prisoner,  after  the  prisoner  shall 
have  made  his  plea,  ns  to  object  to 
leading  questions  to  any  of  the  wit- 
nesses, or  any  question  to  the  prisoner, 
the  answer  to  which  might  tend  to  cri- 
minate himself.  He  is  further  to  swear 
the  members  of  the  court  before  they 
proceed  upon  nny  trml.  Rules  and 
Articles  of  War,  art.  69,  2 Story,  L. 
U.  S.  1001.  Lid.  Jud.  Adv.  passim. 

JUDGMENT,  practice , is  the  deci- 
sion or  sentence  of  the  law,  given  by 
a court  of  justice  or  other  competent 
tribunal,  ns  the  result  of  proceedings 
instituted  therein,  for  the  redress  of  nn 
injury. 

2.  — The  language  of  judgments, 
therefore,  is  not  that  “ it  is  decreed,” 
or  “ resolved,”  by  the  court ; but  “ it 
is  considered,”  (considoratum  est  per 
curiam)  that  the  plaintiff  recover  his 
debt,  damages,  possession,  and  the 
like,  or  that  the  defendant  do  go  quit. 
This  implies  that  the  judgment  is 
not  so  much  the  decision  of  the 
court,  as  the  sentence  of  the  law  pro- 
nounced and  decreed  by  the  court, 
after  due  deliberation  and  inquiry. 

3.  — To  be  valid,  a judicial  judgment 
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must  !>c  given  by  a competent  judge  or 
court,  at  a time  and  place  appointed  by 
law,  and  in  the  form  it  requires.  A 
judgment  would  be  null,  if  the  judge 
had  not  jurisdiction  of  the  matter;  or, 
having  such  jurisdiction,  lie  exercised 
it,  when  there  was  no  court  held,  or 
out  of  his  district ; or  if  he  rendered  a 
judgment  before  the  cause  was  pre- 
pared for  a hearing. 

4.  — There  arc  four  kinds  of  judg- 
ments in  civil  cases,  namely : 1.  When 
the  facts  arc  admitted  by  the  parties, 
but  the  law  is  disputed  ; as  in  case  of 
judgment  upon  demurrer.  2.  When 
the  law  is  admitted,  but  the  facts  are 
disputed;  as  in  case  of  judgment  upon 
a verdict.  3.  When  both  the  law  and 
the  facts  art;  admitted  by  confession ; 
ns  in  the  case  of  cognovit  actionem, 
on  the  part  of  the  defendant ; or  nolle 
prosequi,  on  the  part  of  the  plaintiff. 

4.  By  default  of  either  party  in  the 
course  of  legal  proceeding?,  ns  in  the 
case  of  judgment  by  nihil  dicit,  or  non 
sum  informatus,  when  the  defendant 
has  omitted  to  plead  or  instruct  his 
attorney  to  do  so,  after  a proper  notice; 
or  in  cases  of  judgment  by  non-pros, 
non-suit,  or,  as  in  case  of  non-suit, 
when  the  plaintiff  omits  to  follow  up 
his  proceedings. 

5.  — These  four  species  of  judgments, 
again,  are  either  interlocutory  or  final. 
Vide  3 Black.  Com.  396 ; Bingh.  on 
Judgm.  1.  For  the  lien  of  judgments 
in  the  several  states,  vide  Lien. 

6.  — A list  of  the  various  judgments 
is  here  given. 

7.  — Judgment  in  assumpsit  is  either 
in  favour  of  the  plaintiff  or  defendant; 
when  in  favour  of  the  plaintiff,  it  is  that 
he  recover  a specified  sum,  assessed 
by  a jury,  or  on  reference  to  the  pro- 
thonotary,  or  other  proper  officer,  for 
the  damages  which  he  has  sustained, 
by  reason  of  the  defendant’s  non-per- 
formancc  of  his  promises  and  under- 
takings, and  for  full  costs  of  suit.  1 
Chitty’s  PI.  100.  When  the  judgment 
is  for  the  defendant,  it  is  that  he  re- 
cover  his  costs. 

8. — Judgment  in  actio/is  on  the  case 
for  torts,  when  for  the  plaintiff,  is 


that  he  recover  a sum  of  money  as- 
certained by  a jury,  for  his  damages 
occasioned  by  the  committing  of  the 
grievances  complained  of,  and  the  costs 
of  suit.  1 Ch.  PI.  147.  When  for 
the  defendant,  it  is  for  costs. 

9.  — Judgment  of  cassetur  breve , or 
biJ/Uy  is  in  cases  of  pleas  in  abatement 
where  the  plaintiff  prays  that  his 
44  writ  ” or  44  bill  ” 44  may  be  quashed, 
that  he  may  sue  or  exhibit  a better 
one.”  Steph.  PI.  130,  131,  128; 
Lawes,  Civ.  PI. 

10. — Judgment  by  confession.  When 
instead  of  entering  a plea,  the  defend- 
ant chooses  to  confess  the  action  ; or, 
after  pleading,  he  does,  at  any  time 
before  trial,  both  confess  the  action  and 
withdraw  his  pica  or  other  allegations; 
the  judgment  against  him,  in  these  two 
cases,  is  called  a judgment  by  confcs - 
sum  or  by  confession  /dicta  vcrijica - 
Hone.  Steph.  PI.  130. 

11.  — Contradictory  judgment.  Bv 
this  term  is  understood,  in  the  state  of 
Louisiana,  a judgment  which  has  been 
given  after  the  parties  have  lieen  heard, 
cither  in  support  of  their  claims,  or  in 
their  defence.  Codes  of  Pract.  art. 
536  ; 1 1 L.  R.  366,  569.  A judg- 
ment is  called  contradictory  to  distin- 
guish it  from  one  which  is  rendered  by 
default. 

12.  — Judgment  on  covenant ; when 
I for  the  plaintiff,  is  that  he  recover  an 

! ascertained  sum  for  his  damages, 

I which  he  has  sustained  by  reason  of 
the  breach  or  breaches  of  the  defend- 
ant’s covenant,  together  with  costs  of 
suit.  1 Chitty’s  Plead.  116,  117. 
When  for  the  defendant,  the  judgment 
is  for  costs. 

13.  — Judgment  in  an  actwnofdebt; 
when  for  the  plaintiff,  is  that  he  re- 
cover his  debt,  and,  in  general,  nomi- 

i nal  damages  for  the  detention  thereof; 
and  in  cases  under  the  8 and  9 Win. 
HI.  c.  11,  it  is  also  uwnrded,  that  the 
plaintiff  have  execution  for  the  damages 
sustained  by  the  breach  of  a bond, 
conditioned  for  the  performance  of  co- 
venants ; and  that  plaintiff  recover  full 
costs  of  suit.  1 Chitty’s  PI.  108,  9. 

14. — In  some  penal  and  other  par- 
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ticular  actions  the  plaintiff  docs  not, 
however,  « I ways  recover  cost**.  Es- 
pinnssc  on  Peii.  Act.  154;  Hull,  on 
Costs,  200  ; Bull.  N.  P.  338 ; 5 Johns. 
R.  251. 

15. — When  the  judgment  is  for  the 
defendant,  it  is  generally  for  costs.  In 
some  penal  actions  however,  neither 
party  can  recover  costs.  5 Johns.  R. 
251. 

10. — Judgment  by  default , is  a judg- 
ment rendered  in  consequence  of  the 
non-appearance  of  the  defendant,  and 
is  cither  l;y  nil  dicity  vide  Judgment 
by  nil  dir  it  y or  by  non  sum  informa- 
tuSy  vide  Judgment  by  non  sum  inf  or - 
•mains. 

17.  — This  judgment  is  interlocutory 
in  assumpsit,  covenant,  trespass,  case, 
and  replevin,  where  the  sole  object  of  I 
the  action  is  damages ; but  in  debt,  da- 
mages not  being  the  principal  object  | 
of  the  action,  the  plaintiff  usually  signs  . 
final  judgment  in  the  first  instance.  1 
Vide  Com.  Dig.  Pleader,  B 11  and  12 
— I '.  12 ; 7 Yin.  Ah.  480;  Dod.  PI. 
208;  Grab.  Pr.  031  ; Dane’s  Ah.  In-  ] 
dex,  h.  t. ; 3 Chit.  Pr.  671  to  680; 
Tidd’s  Pr.  503;  1 Lilly’s  Reg.  585; 
and  article  Default. 

18.  — Judgment  in  action  of  detinue; 
when  for  the  plaintiff,  is  in  the  alter- 
native, that  he  recover  the  goods,  or 
the  value  thereof,  if  he  cannot  have  the 
goods  themselves,  and  his  damage  for 
the  detention  and  costs.  1 Ch.  PI. 
121,  2;  1 Dali.  R.  458. 

19.  — Judgment  in  error , is  a judg- 

ment rendered  by  a court  of  error,  on 
a record  sent  up  from  an  inferior  court. 
These  judgments  arc  of  two  kinds, 
of  allirmance  and  reversal.  When 
the  judgment  is  for  the  defendant  in 
error,  whether  the  errors  assigned  be 
in  law  or  in  fact,  it  is  “ that  the  former 
judgment  be  affirmed,  and  stand  in 
full  force  and  cflect,  the  said  causes 
and  matters  assigned  for  error  not-  | 
withstanding,  and  that  the  defendant 
in  error  recover  § — for  his  damages, 
charges  and  costs  which  he  hath  sus- 
tained,” &c.  2 Tidd’s  Pr.  1126; 

Arch.  Forms,  221.  When  it  is  for 
the  plaintiff  in  error,  the  judgment  is  I 


that  it  be  reversed  or  recalled.  It  is 
to  l»e  reversed  lbr  error  in  law,  in  this 
form,  that  it  “ bo  reversed,  annulled 
and  altogether  hoi  den  for  nought.” 
Arch.  Forms,  224.  For  error  in  fact 
the  judgment  is  recalled y rcvocatur.  2 
Tidd,  Pr.  1126. 

20.  — A Jinal  judgment  is  one  which 
puts  nn  end  to  the  suit. 

21.  — When  the  issue  is  one  in  facty 
and  is  tried  by  a jury,  the  jury  at  the 
time  that  they  try  the  issue,  assess  the 
damages,  and  the  judgment  is  final  in 
the  first  instance,  and  is  that  the  plain- 
tijf  do  reamer  the  damages  assessctl. 

22.  — When  an  interlocutory  judg- 
ment has  been  rendered,  and  a writ  of 
inquiry  has  issued  to  ascertain  the  da- 
mages, on  the  return  of  the  inquisition 
the  plaintiff  is  entitled  to  a final  judg- 
ment, namely,  that  he.  recover  the 
amount  of  damages  so  assessed.  Steph. 
PI.  127,  128. 

23.  — An  interlocutory  judgment,  is 
one  given  in  the  course  of  a cause,  be- 
fore final  judgment.  When  the  action 
sounds  in  damages,  and  the  issue  is  an 
issue  in  law,  or  when  any  issue  in  fact 
not  tried  by  a jury  is  decided  in  favour 

j of  the  plaintiff,  then  the  judgment  is 
, that  the  plaintiff  ought  to  recover  his 
damages  without  specifying  their 
I amount ; for,  ns  there  has  been  no  trial 
by  jury  in  the;  case,  the  amount  of  da- 
mages is  not  yet  ascertained.  The 
judgment  is  then  said  to  be  interlocu- 
tory. 

24.  — To  ascertain  such  damages  it 
I is  the  practice  to  issue  a writ  of  in- 
quiry. Steph.  1*1.  127;  when  the  ac- 

i tion  is  founded  on  a promissory  note, 
j bond,  or  other  writing,  or  any  other 
contract  by  which  the  amount  due  may 
l>e  readily  computed,  the  practice  is,  in 
some  courts,  to  refer  to  the  prothono- 
tary  or  clerk  to  assess  the  damages. 

25.  — There  is  one  species  of  inter- 
locutory judgment  which  establishes 
nothing  hut  the  inadequacy  of  the  de- 
fence set  up  ; this  is  the  judgment  for 
the  plaintiff  on  demurrer  to  a plea  in 
abatement,  by  which  it  appears  that 
the  defendant  has  mistaken  the  law  on 
a point  which  does  not  affect  the  merits 
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of  his  case  ; and  it  being  but  reasona- 
ble that  lie  should  offer,  if  he  can,  a 
further  defence,  that  judgment  is  that 
he  do  answer  over,  in  technical  lan- 
guage, judgment  of  respondent  ouster, 
(q.  v.)  Stcph.  Plead.  126;  Bac.  Ab. 
Pleas,  N.  4 ; 2 Arch.  Pr.  3. 

26.  — Judgment  of  nil  capiat  per 
breve  or  per  billam.  When  an  issue 
arises  upon  a declaration  or  peremp- 
tory plea,  and  it  is  decided  in  favour 
of  the  defendant,  the  judgment  is,  in 
general,  that  the  plaintiff  lake  nothing 
by  his  writ,  (pr  billy)  and  that  the  de- 
fendant go  thereof  without  dayy  &c. 
This  is  called  a judgment  of  nil  capiat 
per  breve,  or  per  billam.  Steph.  PI. 
128. 

27.  — Judgment  by  nil  dicit , is  one 
rendered  against  a defendant  for  want 
of  a plea.  The  plaintiff  obtains  a rule 
on  the  defendant  to  plead  within  a time 
specified,  of  which  he  serves  a notice 
on  the  defendant  or  his  attorney  ; if  the 
defendant  neglect  to  enter  a plea  within 
the  time  specified,  the  plnintilT  may 
sign  judgment  against  him. 

28.  — Judgment  of  nolle  prosequi,  is 
a judgment  entered  against  the  plain- 
tiff, where  after  appearance  and  before 
judgment  he  says,  “he will  not  further  i 
prosecute  his  suit.”  Stcph.  PI.  130  ; 
Lawes  Civ.  PI.  166. 

29.  — Judgment  of  non  obstante  vere- 
dicto, is  a judgment  rendered  in  favour 
of  the  plaintiff,  without  regard  to  the 
verdict  obtained  by  the  defendant. 

30.  — The  motion  for  such  judgment 
is  made  where  after  a pleading  by  the 
defendant  in  confession  and  avoidance, 
as,  for  example,  a plea  in  bar,  and 
issue  joined  thereon,  and  verdict  found 
for  the  defendant,  the  plaintiff  on  re- 
trospective examination  of  the  record, 
conceives  that  such  plea  was  bad  in  | 
substance,  and  might  have  been  made 
the  subject  of  demurrer  on  that  ground. 
If  the  plea  was  itself  substantially  bad 
in  law,  of  course  the  verdict,  which 
merely  shows  it  to  be  true  in  point  of ' 
fact,  cannot  avail  to  entitle  the  defend- 
ant to  judgment ; while  on  the  other 
hand  the  plea  being  in  confession  and  j 
avoidance,  involves  a confession  of  the  | 


plaintiff’s  declaration,  and  shows  that 
lie  was  entitled  to  maintain  his  action. 
In  such  case,  therefore,  the  court  will 
give  judgment  for  the  plaintiff,  w ithout 
regard  to  the  verdict;  and  this,  for  the 
reasons  above  explained,  is  called  a 
judgment  upon  confession . Sometimes 
it  may  bo  expedient  for  fhc  plaintiff  to 
move  lor  judgment  non  obstante,  Ate. 
even  though  the  verdict  he  in  his  own 
favour;  for  if  in  such  case  ns  above 
described,  be  takes  judgment  as  upon 
the  verdict , it  seems  that  such  judg- 
ment would  be  erroneous,  and  that  the 
only  safe  course  is  to  tako  it  as  upon 
confession.  1 Wils.  63;  Cro.  Eliz. 
778;  2 Roll.  Ab.  99.  Six?  also  Cro. 
Eliz.  214;  6 Mod.  10;  Str.  394;  1 
Ld.  Raym.  O il  ; 8 Taunt.  413  ; Rast. 
lint.  622  ; 1 Wend.  307  ; 2 Wend. 
624  ; 5 Wend.  613  ; 4 Wend.  468  ; 6 
Cowen,  R.  225.  See  this  Diet,  lie- 
pleader,  for  the  difference  lictwecn  a 
repleader  and  a judgment  non  obstante 
veredicto. 

31.  — Judgment  by  non  sum  infor- 
matus,  is  one  which  is  rendered,  when 
instead  of  entering  a pica,  the  defend- 
ant’s attorney  says  he  is  not  informed 
of  any  answer  to  lie  given  to  the  ac- 
tion. Steph.  PI.  130. 

32.  — Judgment  of  non  pros.,  (from 
non  prosequitur),  is  one  given  against 
the  plaintiff,  in  any  class  of  actions, 
for  not  declaring,  or  replying,  or  surre- 
joining, &c.,  or  for  not  entering  the 
issue. 

33.  — Judgment  of  non-suit , prac- 
tice, is  one  against  the  plaintiff,  which 
happens  when,  on  trial  by  jury,  the 
plaintiff,  on  being  called  or  demanded, 
at  the  instance  of  the  defendant,  to  be 
present  while  the  jury  give  their  ver- 
dict, fails  to  make  bis  appearance. 

34.  — In  this  case  no  verdict  is  given, 
but  tin?  judgment  of  nonsuit  passes 
against  the  plaintiff.  So  if,  after  issue 
is  joined,  the  plaintiff  neglects  to  bring 
such  issue  on  to  be  tried  in  due  time, 
as  limited  by  the  practice  of  the  court, 
in  the  particular  case,  judgment  will  be 
also  given  against  him  for  this  default ; 
and  it  is  called  judgment  as  in  case  of 
non-suit.  Steph.  PI.  131. 
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35*; — After  suffering  a non-suit,  tlic 
plaintiff  may  commence  another  action 
lor  the  same  cause  for  which  the  first 
hail  been  instituted. 

•Iff — In  some  cases,  plaintiffs  having 
obtained  information  in  what  manner 
the  jury  had  agreed  u|x>n  their  verdict 
before  it  was  delivered  in  court,  have, 
when  the  jury  >verc  ready  to  give  in 
such  verdict  against  them,  suffered  a 
non-suit  for  the  purpose  of  commencing 
another  action  und  obtaining  another 
trial.  To  prevent  this  abuse,  the  legis- 
lature of  Pennsylvania  have  provided, 
by  the  act  of  the  28th  of  March,  1814, 
0 Reed’s  L.  208,  that  “ whenever  on 
the  trial  of  any  cause,  the  jury  shall 
l)e  ready  to  give  in  their  verdict,  the 
plaintiff  shall  not  be  called,  nor  shall 
he  then  be  permitted  to  suffer  a non- 
suit.” 

37.  — Judgment  quod  computet.  The 
name  of  an  interlocutory  judgment  in 
on  action  of  account  render  that  the 
defendant  do  account , quod  computet. 
Vide  4 Wash.  C.  C.  R.  84 ; 2 Watts, 
R.  95 ; 1 Penn.  R.  138. 

38.  — Judgment  quod  recuperet. 
When  an  issue  in  law,  other  than  one 
arising  on  a dilatory  pica,  or  an  issue 
in  fw;l,  is  decided  in  favour  of  the 
plaintiff,  the  judgment  is  that  the  plain- 
tiff do  recover , which  is  called  a judg- 
ment quod  recuperet.  Stcph.  PI.  126; 
Com.  Dig.  Abatement,  1 14,  I 15;  2 
Arch.  Pr.  3.  This  judgment  is  of  two 
kinds,  namely,  interlocutory  or  final. 

39.  — Judgment  in  replevin , is  either 
for  the  plaintiff  or  defendant. 

40.  — $ 1.  For  the  plaintiff.  1. 
When  the  declaration  is  in  the  deti- 
nuit,  that  is,  where  the  plaintiff  de- 
clares, that  the  chattels  “ were  detained 
until  replevied  by  the  sheriff,”  the 
judgment  is  that  he  recover  the  dam- 
ages assessed  by  the  jury  for  the  taking 
and  unjust  detention,  or  lor  the  latter 
only,  where  the  former  was  justifiable, 
as  also  his  costs.  5 Serg.  & Rawle, 
133;  Ham.  N.  P.  488. 

41.  — 2.  If  the  replevin  is  in  the  dc- 
tinet , that  is,  w here  the  plaintiff  de- 
clares that  the  chattels  taken  arc  “ yet 
detained,”  the  jury  must  find,  in  addi- 


tion to  the  above,  the  value  of  the  chat- 
tels, (assuming  that  they  are  still  de- 
tained), not  in  a gross  sum,  but  each 
separate  article;  for  the  defendant, 
perhaps,  will  restore  some,  in  which 
case  the  plaintiff  is  to  recover  the  vuluc 
of  the  remainder.  Ham.  N.  P.  489; 
Fitz.  N.  B.  159,  b;  5 Serg.  & Rawle, 
130. 

42.  — § 2.  For  the  defendant.  1.  If 
the  replevin  is  abated,  the  judgment  is, 
that  the  writ  or  plaint  abate,  and  that 
the  defendant  (having  avowed)  have  a 
return  of  the  chattels. 

43.  — 2.  When  the  plaintiff  is  non- 
suited, the  judgment  for  the  defendant, 
at  common  law',  is,  that  the  chattels  ho 
restored  to  him,  and  this  without  his 
first  assigning  the  purpose  for  which 
they  were  taken,  because,  by  abandon- 
ing his  suit,  the  plaintiff  admits  that  he 
had  no  right  to  dispossess  the  defend- 
ant by  prosecuting  the  replevin.  The 
form  of  this  judgment  is  simply  “ to 
have  a return,”  without  adding  the 
words  “ to  hold  irreplevisable.”  Ilam. 
N.  P.  490. 

44.  — As  to  the  form  of  judgments 
in  cases  of  non-suit,  under  the  21  Hen. 
8,  c.  19,  and  17  Car.  2,  c.  7,  see  Ham. 
N.  P.  490,  491  ; 2 Ch.  Plead.  101  ; 8 
Wcntw.  PI.  110;  5 Serg.  & Rawle, 
132;  1 Saund.  195,  n.  3;  2 Saund. 
286,  n.  5.  It  is  still  in  the  defendant’s 
option,  iu  these  cases,  to  take  his  judg- 
ment pro  rctorno  habcmlo  at  common 
law.  5 Serg.  & Rawle,  132;  1 Lev. 
255  ; 3 T.  R.  349. 

45.  — 3.  When  the  avow-ant  succeeds 
upon  the  merits  of  his  case,  the  com- 
mon law  judgment  is,  that  he  “ have 
returnable  irreplevisable,”  for  it  is  ap- 
parent that  he  is  by  law  entitled  to 
keep  possession  of  the  goods.  5 Serg. 
& Rawle,  135;  Ham.  N.  P.  493;  1 
Chit.  PI.  162.  For  the  form  of  judg- 
ments in  favour  of  the  avowant,  under 
the  last  mentioned  statutes,  sec  Hum. 
N.  P.  494,  5. 

46.  — Judgment  of  respondeat  ouster . 
When  there  is  an  issue  in  law,  arising 
on  dilatory  pica,  and  it  is  decided  in 
favour  of  the  plaintiff,  the  judgment  is 
only  that  the  defendant  answer  over, 
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which  is  called  a judgment  of  respon- 
deat ouster.  The  pleading  is  accord- 
ingly resumed,  and  the  action  proceeds. 
Steph.  PI.  126;  see  Buc.  Abr.  Pleas, 
N 4 ; 2 Arch.  Pr.  3. 

47.  — Judgment  of  retraxit , is  one 
where,  ufter  appearance  and  bolore 
judgment,  the  plaintiff  enters  upon  the 
record  that  he  “ withdraws  his  suit 
in  such  case  judgment  is  given  against 
him.  Steph.  PL  130. 

48.  — Judgment  in  an  action  of  Ires - 
pass,  when  tor  the  plaintiff,  is,  tiiat  he 
recover  the  damages  assessed  by  the 
jury,  and  the  costs.  For  the  defendant 
that  he  recover  the  costs. 

49.  — Judgment  in  action  of  trover , 
when  lor  the  plaintiff,  is,  that  he  reco- 
ver damages  and  costs.  1 Ch.  PI.  157. 
For  the  defendant,  the  judgment  is, 
that  he  recover  his  costs. 

f>0. — Judgment  of  capiatur.  At 
common  law,  on  conviction,  in  a civil 
action,  of  a forcible  wrong,  alleged  to 
have  been  committed  vi  et  armis , &c.., 
the  defendant  was  obliged  to  pay  a fine 
to  the  king,  for  the  breach  of  the  peace 
implied  in  the  act,  and  a judgment  of 
capiatur  pro  fine  was  rendered  against 
him,  under  which  he  was  liable  to  bo 
arrested,  and  imprisoned  till  the  fine 
was  paid.  But  by  the  5 W.  & M.  c. 
12,  the  judgment  of  capiatur  pro  fine 
was  abolished.  Gould  on  1*1.  § 38, 
82  ; Bac.  Ab.  Fines  and  Amercements, 
C 1.  Sec  Judgment  of  miscricor- 
did. 

5 1 . — J udgment  of  misericord  id . A t 
common  law,  the  party  to  a suit  who 
did  not  prevail  was  punished  for  his 
unjust  vexation,  and  therefore  judg- 
ment was  given  against  him,  quod  sit 
in  misericordid  pro  fa/so  clamors. 
Hence,  when  the  plaintiff  sued  out  a 
writ,  the  sheriff  was  obliged  to  take 
pledges  of  prosecution  before  he  re- 
turned it,  which,  when  fines  and 
amercements  wore  considerable,  were 
real  and  responsible  persons,  and  an- 
swerable for  those  amercements,  but 
now  they  are  never  levied,  and  the 
pledges  are  merely  formal,  namely, 
John  Doe  and  Richard  Roe.  Bac.  Ab. 
Fines,  &c.,  C.  1. 


<p>2. — In  actions  where  the  judgment 
was  against  the  defendant,  it  was  en- 
tered, at  common  law,  with  a miscri- 
cordid  or  a capiatur.  With  a miseri- 
cordiA  in  actions  on  contracts,  with  a 
capiatur  in  actions  of  trespass,  or  other 
forcible  wrong,  alleged  to  have  been 
committed  vi  et  armis.  See  Judgment 
of  capiatur  ; Gould  on  PI.  c.  4,  38, 

82,  83. 

53.  — Judgment  quod  part'd  in  fiat , is 
a judgment,  in  a writ  of  partition,  that 
partition  bo  made;  this  is  not  a final 
judgment.  The  final  judgment  is,  quod 
jxirtitio  facta  Jirma  el  stal>ilis  in  per- 
petuam  teneantur.  Co.  Litt.  1G9;  2 
Bl.  Rep.  1159. 

54.  — Judgment  quod  paries  replaci- 
tent.. The  name  of  a judgment  given 
when  the  court  awurd  a rcplcador. 

55.  — When  a judgment  is  joined  on 
an  immaterial  point,  or  such  a point  on 
which  the  court  cannot  give  a judgment 
determining  the  right,  they  award  a 
replcader  or  judgment  quad  partes  re- 
placitent. Set;  Bac.  Ab.  Pleas,  &c., 
M ; 3 Hayw.  159;  Peck’s  R.  325. 

Judgment,  arrest  of,  practice; 
this  takes  place  when  the;  court  with- 
hold judgment  from  the  plaintiff  on  the 
ground  that  there  is  some  error  appear- 
ing  on  the  face  of  the  record,  which 
vitiates  the  proceedings.  In  conse- 
quence of  such  error,  on  whatever  part 
of  the  record  it  may  arise,  from  the 
commencement  of  the  suit  to  the  time 
when  the  motion  in  arrest  of  judgment 
is  made,  the  court  are  bound  to  arrest 
the  judgment. 

2. — It  is,  however,  only  with  respect 
to  objections  apparent  on  the  record, 
that  such  motions  can  be  made.  They 
cannot,  in  general,  be  made  in  respect 
to  formal  objections.  This  was  for- 
merly otherwise,  and  judgments  were 
constantly  arrested  for  matters  of  mere 
form.  3 Bl.  Com.  407 ; 2 Reeves, 
448  ; but  this  abuse  has  been  long  re- 
medied by  certain  statutes  passed  at 
different  periods,  called  the  statutes  of 
amendment  and  jeofails,  by  the  effect 
of  which,  judgments,  in  the  present 
day,  cannot,  in  general,  be  arrested  for 
any  objection  of  form.  Steph.  PI.  1 17 ; 


744 


JUD 


JUD 


see  3 Rl.  Com.  393  ; 21  Vin.  Ab.  457; 

1 Soil.  Pr.  490. 

JfDOMFNT  ROLL,  JRtlff.  IfllO , is  ft 
record  made  of  the  issue  roll,  (q. 
v.),  which,  after  final  judgment  has 
been  given  in  the  cause,  assumes  this 
name.  Steph.  PI.  133.  Vide  Issue 
Roll. 

JUDICATURE,  is  the  state  of  those 
employed  in  the  administration  of  jus- 
tice, and  in  this  sense  it  is  nearly  sy- 
nonymous witli  judiciary.  This  term 
is  also  used  to  signify  a tribunal;  and 
sometimes  it  is  employed  to  show  the 
extent  of  jurisdiction,  as,  the  judicature 
is  upon  writs  of  error,  &c.  Com.  Dig. 
Parliament,  L 1 ; and  see  Com.  Dig. 
Courts,  A. 

JUDICES  PEDANEOS.  Among 
the  Romans,  the  prirtors,  and  other 
great  magistrates,  did  not  themselves 
decide  the  actions  which  arose  between 
private  individuals ; these  were  sub- 
mitted to  judges  chosen  by  the  parlies, 
and  these  judges  were  called  judiccs 
pedancos.  In  choosing  them,  the  plain- 
tiff had  the  right  to  nominate,  and  the 
defendant  to  accept  or  reject  those  no- 
minated. Meinnec.  Antiq.  lib.  4,  tit.  b. 
n.  40 ; 7 Toull.  n.  353. 

JUDICIAL,  belonging,  or  emanating 
from  n judge,  as  suen. 

2.  — judicial  sales,  are  such  ns  are 
ordered  by  virtue  of  the  process  of 
courts.  1 Supp.  to  Ves.  jr.,  129,  ICO ; 

2 Ves.  jr.,  50. 

3.  — A judicial  writ  is  one  issued  in 
the  progress  of  the  cause,  in  contradis- 
tinction to  an  original  writ.  3 Rl. 
Com.  282. 

4.  — Judicial  decisions,  are  the  opin- 
ions or  determinations  of  the  judges  in 
causes  before  them.  Male  II.  C.  L. 
68 ; Willcs’s  R.  060 ; 3 Barn.  & Aid. 
122;  4 Ram.  & Adol.  207;  1 II.  Rl. 
63;  5 M.  & S.  185. 

5.  — Judicial  power,  the  authority 
vested  in  the  judges.  The  constitution 
of  the  United  States  declares,  that 
“ the  judicial  power  of  the  United  , 
States,  shall  be  vested  in  one  supreme 
court,  and  in  such  inferior  courts,  as 
the  Congress  may,  from  time  to  time, 
ordain  and  establish.”  Art.  3,  s.  1. 


6. — By  the  constitutions  of  the  seve- 
ral states,  the  judicial  power  is  vested 
in  such  courts  ns  are  enumerated  in 
each  respectively.  iS cc  the  names  of 
the  several  stales.  There  is  nothing  in 
the  constitution  of  the  United  States  to 
forbid  or  prevent  the  legislature  of  a 
state  from  exercising  judicial  functions. 
2 Pet.  R.  413;  and  judicial  acts  have 
occasionally  been  performed  by  the  le- 
gislatures. 2 Root,  R.  350;  3 Grccnl. 
R.  334;  3 Dali.  R.  386;  2 Pet.  R. 
000;  10  Mass.  R.  328;  Walk.  R. 
258;  l New  II.  Rep.  199;  10  Verg. 
R.  59;  4 Grccnl.  R.  140;  2 Chip.  R. 
77  ; 1 Aik.  R.  314.  But  a state  legis- 
lature cannot  annul  the  judgments,  nor 
determine  the  jurisdiction  of  the  courts 
of  the  United  States.  5 Crunch,  R. 
115;  2 Dali.  R.  410;  nor  authorita- 
tively declare  what  the  law  is,  or  has 
been,  but  what  it  shall  be.  2 Cranch, 
R.  272;  4 Pick.  R.  23.  Vide  Ayl. 
Parerg.  27;  3 M.  R.  248;  4 M.  R. 
451 ; 9 M.  R.  325  ; 0 M.  R.  608;  12 
M.  R.  349;  3 N.  S.  551  ; 5 N.  S. 
519;  1 L.  R.  438;  7 M.  R.  325;  9 
M.  R.  204;  10  M.  R.  1. 

Judicial  conventions,  arc  agree- 
ments entered  into  in  consequence 
of  an  order  of  court,  ns,  for  example, 
entering  into  a bond  on  taking  out  a 
writ  of  sequestration.  0 N.  S.  494. 

Judicial  mortgage.  In  Louisiana, 
is  the  lien  resulting  from  judgments, 
whether  these  be  rendered  on  contested 
case.3,  or  by  default,  whether  they  be 
final  or  provisional,  in  favour  of  the 
person  obtaining  them.  Civ.  Code  of 
Lo.  art.  3289. 

Judicial  sale,  is  a sale  by  authori- 
ty of  some  competent  tribunal,  by  an 
otlicer  authorised  by  law  for  the  pur- 
pose. 

2. — The  officer  who  makes  the  sale, 
conveys  all  the  rights  of  the  defen- 
dant, or  other  person  against  whom 
the  process  has  been  issued,  in  the 
property  sold.  Under  such  a sale 
there  is  no  warranty,  either  express  or 
implied,  of  the  thing  sold.  9 Wheat. 
010.  When  real  estate  is  sold  by  the 
sheriff  or  marshal,  the  sale  is  subject 
to  the  confirmation  of  the  court,  or  it 
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mny  bo  sot  aside.  Seo  4 Wash.  C.  C. 
U.  45  ; Wallace,  128  ; 4 Wash.  C.  C. 
R.  322. 

Judicial  writs,  Eng-  practice. 
The  capias  and  all  other  subsequent 
writs  to  the  original  writ,  not  issuing 
out  of  chancery,  but  from  the  court 
into  which  the  original  was  returnable, 
and  being  grounded  on  what  had  pass, 
cd  in  that  court  in  consequence  of  the 
sheriff’s  return,  were  called  jiulicial 
writs,  in  contradistinction  to  the  writs, 
issued  out  of  chancery,  which  were 
called  original  writs.  3 Bl.  Com. 
282. 

JUDICIARY.  What  is  done  while 
administering  justice ; the  judges  taken 
collectively,  ns,  the  liberties  of  the 
people  are  secured  by  a wise  and  inde- 
pendent judiciary.  See  Courts,  and  3 
Story,  Const.  B.  3,  c.  38. 

JUDICIUM  DEI.  The  judgment  of 
God.  The  English  law  formerly  im- 
piously called  the  judgments  on  trials 
by  ordeal,  by  battle,  and  the  like,  the 
judgments  of  God. 

JUICIO  DE  CONCURSO.  This 
term  is  Spanish  and  it  is  used  in  Louisi- 
ana. It  is  the  name  of  an  action 
brought  for  the  purpose  of  making  a 
distribution  of  an  insolvent’s  estate.  It 
differs  from  all  other  actions  in  this 
important  particular,  that  all  the  parties 
to  it,  except  the  insolvent,  arc  at  once 
plaintiffs  aud  defendants*  Each  crcdi-  j 
tor  is  plaintiff  against  the  failing  debtor, 
to  recover  the  amount  due  by  him, 
and  against  the  co-creditors  to  diminish 
the  amount  they  demand  from  his 
estate,  and  each  is  of  necessity  defen- 
dant, against  the  opposition  made  by 
the  oth'  r creditors  against  his  demand. 
From  the  peculiar  situation  in  which 
the  parties  arc  thus  placed,  many  dis- 
tinct and  separate  suits  arise,  and  are 
decided  during  the  j>endency  ot  the 
main  one  by  the  insolvent  in  which 
they  originate.  4 N.  S.  001  ; 3 Ilarr. 
Corn!.  Lo.  R.  409. 

JUNIOR,  younger. 

2. — This  has  been  held  to  lie  no 
part  of  a man’s  name,  but  an  addition 
bv  use,  and  a convenient  distinction 
between  a father  and  son  of  the  same 
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name.  10  Mass.  R.  203;  10  Paige, 
170;  1 Pick.  R.  388;  7 John.  R. 
549;  2 Caines,  164;  l Pick.  338; 
15  Pick.  7;  17  Pick.  200;  3 Mete. 
330. 

JUNIPERUS  SABINA,  med.  jur. 
This  plant  is  commonly  called  savinc. 

2. — It  is  used  for  lawful  purposes  in 
| medicine,  but  too  frequently  for  the 
criminal  intent  of  producing  abortion, 
generally  endangering  the  life  of  the 
woman.  It  is  usually  administered  in 
powder  or  oil.  The  dose  of  oil  for 
lawful  purposes  for  a grown  person  is 
from  two  to  four  drops.  Parr’s  Med. 
Dictionary,  article  Sabina.  Fodere 
mentions  a case  where  a large  dose  of 
powdered  savinc  had  been  administer- 
ed to  an  ignorant  girl,  in  the  seventh 
month  of  ncr  pregnancy,  which  had 
no  effect  on  the  foetus.  It  was,  how- 
ever, near  taking  the  life  of  the  girl. 
Fodere,  tome.  iv.  p.  431.  Given  in 
sufficiently  large  doses,  4 or  0 grains 
in  the  form  of  powder,  kills  a dog  in  a 
few  hours,  and  even  its  insertion  in  a 
wound  has  the  same  effect.  Orfda, 
Traitc  des  Poisons,  tome  iii.  p.  42. 
For  a form  of  indictment  for  adminis- 
tering savinc  to  n woman  quick  with 
child,  sec  3 Chit.  Cr.  Law,  798.  Vide 
1 Beck’s  Med.  Jur.  31G. 

JURA  PERSONARUM.  The  rights 
and  duties  of  persons  arc  so  called. 

JURA  RERUM.  The  rights  which  a 
man  may  acquire  in  and  to  such  exter- 
nal things  as  are  unconnected  with 
his  person  are  called  jura  rcrum.  2 
Bl.  Com.  1. 

JURAMENTUM  JUDICIALE,  a 
term  in  the  civil  law.  The  oath  called 
jur  amentum  judiciale  is  that  which 
the  judge,  of  iiis  own  accord,  defers  to 
either  of  the  parties. 

2.  — It  is  of  two  kinds,  1st.  That 
which  the  judge  defers  tor  the  decision 
of  the  cause,  and  w hich  is  understood 
by  the  general  name  juramentuni 
judiciale , and  is  sometimes  called 
supplctory  oath,  juramentuni  sujrplcto - 
rium. 

3.  — 2d.  That  which  the  judge  defers 
in  order  to  fix  and  determine  the 
amount  of  the  condemnation  which  he 
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ought  to  pronoucc,  and  which  is  called 
jurameutum  in  litem . Potli.  on  Ob- 
lig.  P.  4,  c.  3,  s.  3,  art.  3. 

JURAT,  practice.  That  part  of  an 
affidavit  where  the  officer  certifies  that 
the  same  was  “sworn”  liefore  him. 

2.  — The  jurat  is  usually  in  the  fol- 

lowing form,  namely : “Sworn  and  sub- 
scribed before  me  on  the day  of 

, 1842,  J.  P.  justice  of  the  peace.” 

3.  — In  some  case  it  has  been  holden 
that  it  vm  essential  that  the  officer 
should  sign  the  jurat,  and  that  it  should 
contain  his  addition  and  official  descrip- 
tion. 3 Caines,  128  ; but  sec  6 Wend. 
643  ; 12  Wend.  223;  2 Cowcn,  652  ; 
2 YVend.  283;  2 John.  479;  Harr. 
Dig.  h.  t ; Am.  Eq.  Dig.  h.  t. 

Jl  RATA,  is  a certilicate  placed  at 
the  bottom  of  an  affidavit,  declaring 
that  the  witness  has  been  sworn  or 
affirmed  to  the  truth  of  the  facts  there- 
in alleged.  Its  usual  form  is  “ sworn 

(or  affirmed)  before  me,  the day 

of , IS—.”  The  Jurat,  (o.  v.) 

JURATS,  officers , in  some  English 
corporations,  jurats  are  officers  who 
have  much  the  same  power  as  alder- 
men in  others.  Stat.  1 Ed.  4 ; stat.  2 
& 3 Ed.  6,  c.  30  ; 13  Ed.  1,  c.  26. 

JURIDICAL.  Signifies  regular; 
done  in  conformity  to  the  laws  of  the 
country,  and  the  practice  which  is 
there  observed. 

Juridical  days,  dies  juridici. — 
Days  in  court  on  which  the  law  is  ad- 
ministered. 

JURISCONSULT,  is  one  well 
versed  in  jurisprudence;  a jurist ; one 
w hose  prolcssion  it  is  to  give  counsel 
on  questions  of  law. 

JURISDICTION,  practice , is  a 
power  constitutionally  conferred  upon 
a judge  or  magistrate  to  take  cognizance 
of  and  decide  causes  according  to  law, 
and  to  carry  his  sentence  into  execu- 
tion ; 0 Pet.  691  ; 9 John.  239.  The 
tract  of  land  or  district  within  which  a 
judge  or  magistrate  has  jurisdiction,  is 
called  his  territory,  and  his  power  in 
relation  to  his  territory  is  called  his  < 
territorial  jurisdiction. 

2. — Every  act  of  jurisdiction  exer- 
cised by  a judge  without  his  territory,  , 


cither  by  pronouncing  sentence  or 
carrying  it  into  execution,  is  null.  An 
inferior  court  has  no  jurisdiction  beyond 
what  is  expressly  delegated.  1 Salk. 
404,  n. ; Gilb.  C.  P.  188  ; 1 Saund. 
73 ; 2 Lord  Raym.  1311  ; and  sec  Bac. 
Ab.  Courts,  &c.,  C,  ct  seq  ; Bac.  Ab. 
Pleas,  E 2. 

3.  — Jurisdiction  is  original,  when  it 
is  conferred  on  the  court  in  the  first 
instance,  which  is  culled  original  juris- 
diction, (q.  v.)  ; or  it  is  appellate,  which 
is  when  an  appeal  is  given  from  the 
judgment  of  another  court.  Jurisdic- 
tion is  also  civil,  where  the  subject- 
matter  to  be  tried  is  not  of  a criminal 
nature  ; or  criminal , where  the  court 
is  to  punish  crimes.  Some  courts  and 
magistrates  have  both  civil  and  criminal 
jurisdiction.  Jurisdiction  is  also  con- 
current, exclusiveor  assistant.  Concur- 
rent jurwlittion  is  that  which  may  be 
entertained  by  several  courts.  It  is  a 
rule  that  in  cases  of  concurrent  juris- 
dictions, that  which  is  first  seized  of 
the  case  shall  try  it  to  the  exclusion  of 
the  other.  Jlx elusive  jurisdiction  is 
that  which  has  alone  the  power  to  try 
or  determine  the  suit,  action,  or  matter 
in  dispute.  Assistant  jurisdiction 
is  that  which  is  afforded  by  a court  of 
chancery,  in  aid  of  a court  of  law  ; as, 
for  example,  by  a hill  of  discovery, 
by  the  examination  of  witnesses  debenr. 
esse  or  out  of  the  jurisdiction  of 
the  Court ; by  the  perpetuation  of  the 
testimony  of  witnesses,  and  the  like. 

4.  — It  is  the  lawr  which  gives  juris- 
diction ; the  consent  of  parties,  cannot, 
tliereforc,  confer  it,  in  a matter  which 
the  law  excludes.  1 N.  dt  M.  192  ; 3 
M‘ Cord,  280  ; 1 Call,  65 ; 1 J.  J.  Marsh. 
476  ; 1 Bibb,  263 ; Cooke,  27  ; Minor, 
66 ; 3 Litt.  332 ; 6 Litt.  303 ; Kirby,  11 1 ; 

1 Breese,  32;  2 Yerg.  441 ; 1 Const.  R. 
478.  But  where  the  court  has  jurisdic- 
tion of  the  matter,  and  the  dclendnnt  has 
some  privilege  which  exempts  him 
from  the  jurisdiction,  he  may  waive 
the  privilege.  5 Cranch,  288  ; 1 Pet. 
449;  8 Wheat.  699;  4 W.  C.  C.  R. 
84;  4 M‘Cord,  79;  4 Mass.  593; 
Wright,  484.  See  Hardin,  448;  2 
Wash.  213. 
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— Courts  of  inferior  jurisdiction 
must  net  within  their  jurisdiction,  nnd 
so  it  must  appear  upon  the  record.  5 
Crunch,  172;  Pet.  C.  C.  R.  30;  4 
Dali.  11  ; 2 Mass.  213;  4 Mass.  122;  i 
8 Mass.  86  ; 11  Mass.  513;  Pr.  Dec. 
380  ; 2 Verm.  320 ; 3 Verm.  114 ; 10 
Conn.  514;  4 John.  292;  3 Yorg. 
355;  Walker,  75;  9 Co  wen,  227;  5 
liar.  6c  John.  36;  1 Bailey,  459;  2 
Bailey,  267.  But  the  legislature  may 
by  a general  or  special  law  provide 
otherwise.  Pet.  C.  C.  R.  80.  Vide  l 
Salk.  414;  Bac.  Ah.  Courts,  &c.,  C, 
D ; Id.  Prerogative,  E 5 ; Merlin  R<*p. 
h.  t. ; Ayl.  Par.  317,  nnd  the  art. 
Competency . As  to  the  force  of  muni- 
cipal laws  beyond  the  territorial  juris- 
diction of  the  state,  see  Wheat.  Intern. 
Law,  part.  2,  c.  2,  § 7,  et  seq. ; Story, 
Confl.  of  Laws,  c.  2;  Iiuberus,  lib.  1, 
t.  3;  13  Mass.  R.  4 ; Pard.  Dr.  Com. 
pnrt.  6,  t.  7,  c.  2,  § 1 ; and  the  articles 
Conflict  of  Laws;  Courts  of  the  United 
States. 

Jurisdiction  clause.  That  part 
of  a bill  in  chancery  which  is  intended 
to  give  jurisdiction  of  the  suit  to  the 
court,  by  a general  averment  that  the 
acts  complained  of  are  contrary  to 
equity,  and  tend  to  the  injury  of  the 
plaintiff,  and  that  he  has  no  remedy, 
or  not  a complete  remedy,  without  the 
assistance  of  a court  of  equity,  is 
called  the  jurisdiction  clause.  Mitf. 
Eq„  PI.  by  Jeremy,  43. 

2. — This  clause  is  unnecessary,  for 
if  the  court  appear  from  the  bills,  to 
have  jurisdiction,  the  bill  will  be  sus- 
tained without  this  clause;  and  if  the 
court  have  not  jurisdiction,  the  bill 
will  be  dismissed  though  the  clause  may 
be  inserted.  Story,  Eq.  PI.  § 34. 

JURISPRUDENCE,  is  tho  science 
of  the  law.  By  science  here  is  under- 
stood that  connexion  of  truths  founded 
on  principles  either  evident  in  them- 
selves, or  capable  of  demonstration  ; 
a collection  of  truths  of  the  same  kind, 
arranged  in  methodical  order.  In  a 
more  confined  sense,  jurisprudence  is 
the  practical  science  of  giving  a wise 
interpretation  to  the  laws,  and  to  make 
a just  application  of  them  to  all  cases 


ns  they  arise.  In  this  sense  it  is  the 
habit  of  judging  tho  same  question  in 
the  same  manner,  nnd  by  this  cours 
of  judgments  forming  precedents.  I 
Ayl.  Pand.  3;  Toull.  Dr.  Civ.  Fr.  tit. 
prcl.  s.  I,  n.  1,  12,  99;  Merl.  Hep.  h. 
t. ; 19  Amor.  Jurist,  3. 

JURIST,  one  well  versed  in  the 
science  of  tho  law.  The  term  is 
usually  applied  to  students  and  prac- 
titioners of  law. 

JUROR,  practice , from  jura , to 
swear ; a man  who  is  sworn  or  urtirm- 
ed  lb  serve  on  a jury. 

2. — Jurors  are  selected  from  citi- 
zens, nnd  may  lie  compelled  to  servo 
by  line ; they  generally  receive  a com- 
pensatioo  for  their  services  ; while  at- 
tending court  they  arc  privileged  from 
arrest  in  civil  cases. 

JURY,  a body  of  men  selected  ac- 
cording to  law,  for  the  purpose  of  de- 
ciding some  controversy. 

2.  — This  mode  of  trial  by  jury  was 
adopted  soon  after  the  conquest  of 
England,  by  William,  nnd  was  fully 
established  for  the  trial  of  civil  suits  in 
the  reign  of  Henry  II.  Crabb’s  C.  L. 
50,  51. 

3.  — Juries  arc  either  grand  juries, 
(q.  v.)  or  petit  juries.  The  former 
having  been  treated  of  elsewhere,  it 
will  only  be  necessary  to  consider  the 
latter.  A petit  jury  consists  of  twelve 
citizens  duly  qualifhkl  to  serve  on  juries, 

| impound  led  and  sworn  to  try  one  or 
; more  issues  of  facts  submitted  to  them, 
nnd  to  give  a judgment  respecting  the 
same,  which  is  called  a verdict. 

4.  — Each  one  of  the  citizens  so  im- 
I pannelled  and  sworn  is  called  a juror. 

I Vide  Trial. 

5.  — The  constitution  of  the  United 
States  directs,  that  “ the  trial  of  ull 

i crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury  ;”  nnd  this  invaluable 
institution  is  also  secured  by  the  seve- 
ral state  constitutions.  The  constitu- 
tion of  the  United  States  also  provides 
that  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury 
shall  he  preserved.  Amendm.  VII. 

6.  — It  is  scarcely  practicable  to  giv 
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the  rules  established  in  the  different 
states  to  secure  impartial  juries ; it  may, 
however,  lx?  stated  that  in  all,  the  se- 
lections of  persons  who  are  to  serve 
on  the  jury  is  made  by  dist interested 
officers,  and  that  out  of  the  lists  thus 
made  out,  the  jurors  are  selected  by  lot. 

JURY-BOX.  A place  set  apart  tor  the 
jury  to  sit  in  during  the  trial  of  a cause. 

JUS.  Law  or  right.  This  term  is 
applied  in  many  modern  phrases.  It 
is  also  used  to  signify  equity.  Story, 
Eq.  Jur.  § 1 ; Bract,  lib.  1,  c.  4,  p.  3 ; 
Tayl.  Civ.  Law,  147  ; Dig.  1,  1,  If 

Jus  abutkndi.  The  right  to  abuse. 
By  this  phrase  is  understood  the  right 
to  abuse  property,  or  full  dominion 
over  property.  3 Toull.  n.  80. 

Jus  accbkscbndi.  The  right  of  sur- 
vivors! iip. 

2. — At  common  law  when  one  of 
several  joint  tenants  died,  the  entire 
tenancy  or  estate  went  to  the  survivors, 
and  so  on  to  the  last  survivor,  who 
took  an  estate  of  inheritance.  This 
right,  except  in  estates  held  in  trust, 
has  been  abolished  by  statute  in  Ala- 
bama, Delaware,  Georgia,  Illinois,  In-  I 
diana,  Kentucky,  Michigan,  Missouri, 
Mississippi,  New  York,  North  Caro- 
lina, Pennsylvania,  South  Carolina, 
Tennessee,  and  Virginia.  Grill*.  Reg. 
h.  t.;  1 Hill.  Ab.  439,  440.  In 
Connecticut,  1 Root,  Rep.  48 ; 1 
Swift’s  Dig.  102 ; and  Louisiana,  this 
right  was  never  recognized.  Sec  1 1 
Serg.  & R.  192;  2 Caines,  Cos.  Err. 
326;  3 Verm.  543;  6 Monr.  R.  15; 
and  Estate  in  common  ; Estate  in  joint 
tenancy . 

Jus  ad  rem,  property , title.  This 
phrase  is  applied  to  designate  the  right 
a man  has  in  relation  to  a thing ; it  is 
not  the  right  in  the  thing  itself,  but 
only  against  the  person  who  has  con- 
tracted to  deliver  it.  It  is  a mere  im- 
perfect or  inchoate  right.  2 Bl.  Com. 
312;  Poth.  Dr.  de  Dom.  de  Propriety, 
ch.  prel.  n.  1.  This  phrase  is  nearly 
equivalent  to  chose,  in  action.  2 YVood- 
des.  Lcct.  235  ; sec  2 P.  Wins.  491  ; 

1 Mason,  221  ; 1 Story,  Eq.  Jur.  § 
506  ; 2 Story,  Eq.  Jur.  § 1215  ; Story, 
Ag.  § 352  ; and  Jus  in  re. 


Jus  aqu.e ductus,  civil  law.  The 
name  of  a servitude  which  gives  to  the 
owner  of  land  the  right  to  bring  down 
water  through  or  from  the  land  of  an- 
other, either  fYom  its  source  or  from 
any  other  place. 

2. — Its  privilege  may  be  limited  ns 
to  the  time  when  it  inay  lx)  exercised. 
If  the  source  fails,  the  servitude  ceases, 
hut  revives  when  the  water  returns.  If 
the  water  rises  in,  or  naturally  flows 
through  the  land,  its  proprietor  cannot 
by  any  grant  divert  it  so  ns  to  prevent 
it  flowing  to  the  land  below.  2 Roll. 
Ab.  140,  1.  25  ; Lois  des  I3;it.  part.  1, 
c.  3,  s.  1,  art.  1.  But  if  it  had  been 
brought  into  his  land  by  artificial 
means,  it  seems  it  would  be  strictly  his 
properly,  and  that  it  would  be  in  his 
power  to  grant  it.  Dig.  8,  3,  1 & 10; 
3 Burge  on  the  Conti,  of  Law's,  447. 
Vide  Rain  water;  River ; Water- 
course. 

Jus  civile.  Among  the  Romans 
by  jus  civile  was  understood  the  civil 
law',  in  contradistinction  to  the  public 
law,  or  jus  gentium.  1 Savigny,  Dr. 
i Rom.  c.  1,  § 1. 

Jus  civitatj8.  Among  the  Romans 
the  collection  of  laws  which  are  to  lx; 
observed  among  all  the  members  of  n 
nation,  were  so  called.  It  is  opposed 
to  jus  gentium , w hich  is  the  law  w hich 
regulates  the  nflairs  of  nations  among 
themselves.  2 Lepage,  El.  du  Dr.  ch. 
5,  page  1. 

Jus  cloac.e,  civil  law.  The  name 
of  a servitude  which  requires  the  party 
who  is  subject  to  it,  to  permit  his 
neighbour  to  conduct  the  waters  which 
fall  on  his  grounds  over  those  of  the 
servient  estate. 

Jus  dare.  To  give  or  to  make  the 
law.  Jus  dare  belongs  to  the  le- 
gislature ; jus  dicerc  to  the  judge. 

Jus  dice  re.  To  tell  or  to  declare 
the  law.  This  word  is  used  to  explain 
the  power  which  the  court  has  to  cx- 
pound  the  law;  and  not  to  make  it, 
jus  dare. 

Jus  deliberandi.  The  right  of  de- 
liberating, which  in  some  countries 
where  the  heir  may  have  benefit  of  in- 
ventory, (q.  v.)  which  is  given  to  him 
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to  consider  whether  ho  will  accept  or 
renounce  the  succession. 

2. — In  Louisiana  he  is  allowed  ten 
days  hcfhro  he  is  required  to  make  his 
election.  Civ.  Code,  art.  1028. 

Jus  msPONENDJ,  is  the  right  to  dis- 
pose of  a thing. 

Jus  duplicatum,  property , title. — 
When  a,  man  has  the  possession  as 
well  as  the  property  of  any  thing,  he 
is  said  to  have  a double  right,  jus  du- 
plication. Bract.  1.  4,  tr.  4,  c.  4;  2 
Bl.Com.  199. 

Jus  fecialk,  was  among  the  Ro- 
mans that  species  of  international  law 
which  had  its  foundation  in  the  origin 
or  religious  belief  of  different  nations, 
such  as  the  international  law  which 
now  exists  among  the  Christian  people 
of  Europe.  Sav.  Dr.  Rom.  ch.  2, 
§ 11. 

Jus  fiduciarum,  civil  uxw , a right 
to  something  held  in  trust ; for  this 
there  was  a remedy  in  conscience.  2 
Bl.  Com.  328. 

Jus  gentium,  the  law  of  nations, 
(q.  v.)  Although  the  Romans  used 
these  words  in  the  sense  we  attach  to 
law  of  nation s,  yet  among  them  the 
sense  was  much  more  extended.  Falck, 
Encyc.  Jur.  102,  n.  42. 

2.  — Some  modern  writers  have 
made  a distinction  between  the  laws  of 
nations  which  have  for  their  object  the 
conflict  between  the  laws  of  different 
nations,  which  they  call  jus  gentium 
privatum , or  private  international  law; 
and  those  laws  of  nations  which  regu- 
late those  matters  which  nations,  as 
such,  have  with  each  other,  which  is 
denominated  jus  gentium  puU'wum,  or 
public  international  law'.  Fcelix,  Droit 
Intcrm.  Privc,  n.  14. 

Jus  gladii.  Supreme  jurisdiction. 
The  right  to  absolve  or  condemn  a man 
to  death. 

Jus  liAiiENDi,  is  the  right  to  have 
and  enjoy  a thing. 

Jus  legitime m,  civil  law,  was  a 
legal  right  which  might  have  been  en- 
forced by  due  course  of  law.  2 Bl. 
Com.  328. 

Jus  mahiti,  Scotch  law , is  the  right 
of  the  husband  to  administer,  during 


the  marriage,  his  wife’s  goods  and  the 
rents  of  her  heritage. 

2. — In  the  common  law,  by  jus  ma • 
riti  is  understood  the  rights  of  the  hus- 
band; as,  jus  mariti  cannot  attach  up- 
on a bequest  to  the  wife,  although  given 
during  coverture,  until  the  executor  has 
assented  to  the  legacy.  1 Bail.  Eq.  R. 
211. 

Jus  path  on  ATI's,  Peel.  hue,  is  a 
commission  from  the  bishop,  directed 
usually  to  his  chancellor  and  others  of 
competent  learning,  who  arc  required 
to  summon  a jury  composed  of  six 
clergymen  and  six  laymen,  to  inquire 
into  and  examine  who  is  the  rightful 
patron.  3 Bl.  Com.  240. 

Jus  PER80NARUM.  The  light  of 
persons. 

2. — A branch  of  the  law  which  em- 
braces the  theory  of  the  different 
classes  of  men  who  exist  in  a state, 
and  which  have  been  formed  by  nnturc 
or  by  the  society  ; it  includes  particu- 
larly the  theory  of  the  ties  of  families, 
of  the  legal  form  and  the  juridical  ef- 
fects as  to  the  relations  among  them. 
The  Danes,  the  English,  and  the 
learned  in  this  country,  class  under 
this  head  the  relations  which  exist  be- 
tween men  in  a political  point  of  view. 
Blackstonc,  among  others,  hns  adopted 
this  classification.  There  seems  a con- 
fusion of  ideas  when  such  matters  arc 
placed  under  this  head.  Vide  Bl.  Com. 
Book  1. 

Jus  pbecarium,  civil  law , was  a 
right  to  a thing  held  for  another,  for 
which  there  was  no  remedy.  2 Bl. 
Com.  328. 

Jus  post  I,  i m i n 1 1 , property,  title . The 
right  to  claim  property  alter  re-cap- 
ture. Vide  Postliminy ; Marsh.  Ins. 
573;  1 Kent,  Com.  108;  Dane’s  Ab. 
Index,  h.  t. 

Jus  projicikxdi,  civil  law . The 
name  of  a servitude  ; it  is  the  right 
which  the  owner  of  a building  has  of 
projecting  a part  of  his  building  to- 
wards the  adjoining  house,  without 
resting  on  the  latter.  It  is  extended 
merely  over  the  ground.  Dig.  50, 16, 
242,  1 ; Dig.  8,  2,  25 ; Dig.  8,  5,  8,  5. 

Jus  PROTEGENDI,  dvU  laiC,  TIlC 


750 


JUS 


JUS 


name  of  a servitude ; it  is  a right  by 
which  a part  of  the  roof  or  tiling  of 
one  house  is  made  to  extend  over  the 
adjoining  house.  Dig.  50,  10,  242, 
1 > Dig.  8,  2,  25 ; Dig.  8,  5,  8,  5. 

Jrs  qu.ksitum.  A right  to  usk  or 
recover;  for  example,  in  an  obligation 
there  is  a binding  of  the  obligor,  and  a 
;'*«  queesUum  in  the  obligee.  1 Bell’s 
Com.  323,  5th  cd. 

Jus  in  re,  property , title.  It  is  the 
right  which  a man  has  in  a thing,  by 
which  it  belongs  to  him.  It  is  a com- 
plete and  full  right.  Poth.  Dr.  do 
Dom.  do  Prop.  n.  1. 

2. — This  phrase  of  the  civil  law  cor- 
responds to  convey  the  same  idea  as 
thing  in  possession,  docs  with  us.  4 
Wooddes.  Lcct.  235  ; vide  2 P.  Wms. 
191  ; l Mason,  221  ; 1 Story,  Eq.  Jur. 
§ 50G ; 2 Story,  Eq.  Jur.  § 1215; 
Story,  Ag.  § 352  ; and  Jus  a/l  rent. 

Jus  RELICTA,  Scotch  IdW,  is  tllC 
right  of  a wife,  after  her  husband’s 
death,  to  a third  of  movables,  if  there 
be  children ; and  to  one-lmlf,  if  there 
be  none. 

Jus  RERUM.  The  right  of  things. 
This  treats  of  the  juridical  relations 
which  bear  upon  the  objects  of  exter- 
nal nature.  Its  principal  object  is  to 
ascertain  how  far  a person  can  have  a 
permanent  dominion  over  a specified 
portion  of  nature,  and  how  that  domin- 
ion is  acquired.  Vide  Bl.  Com.  Book  2. 

Jus  8TRICTUM.  A Latin  phrase 
which  signifies  that  the  law  is  to  be 
interpreted  without  any  modification, 
and  in  its  utmost  rigour. 

Jus  utkndj.  The  right  to  use  pro- 
perty, without  destroying  its  substance. 
It  is  employed  in  contradistinction  to 
the  jus  abuiendi.  (q.  v.)  3 Toull.  n.  86. 

JUST.  This  epithet  is  applied  to 
that  which  agrees  with  a given  law 
which  is  the  test  of  right  and  wrong. 

1 Toull.  prel.  n.  5 ; Aust.  Jur.  276,  n. 
It  is  that  which  accords  with  the  per- 
fect rights  of  others.  Wolff,  Inst.  § 
83 ; Swinb.  part  1,  s.  2,  n.  5,  and  part 
1,  § 4,  n.  3. 

JUSTICE,  is  the  constant  and  per- 
petual disposition  to  render  every  man 
his  due.  Just.  Inst.  B.  1,  tit.  l.’Toul- 


lier  defines  it  to  be  the  conformity  of 
our  actions  and  our  will  to  the  law. 
Dr.  Civ.  Er.  tit.  prel.  n.  5.  In  the  most 
extensive  sense  of  the  word,  it  differs 
little  from  virtue,  for  it  includes  within 
itself  the  whole  circle  of  virtues.  Yet 
the  common  distinction  between  them 
is  that  which  considered  positively  and 
in  itself,  is  called  virtue,  when  consi- 
dered relatively  and  with  respect  to 
others,  has  the  name  of  justice.  But 
justice  being  in  itself  a part  of  virtue, 
is  confined  to  things  simply  good  or 
evil,  and  consists  in  a man’s  taking 
such  a proportion  of  them  as  he 
ought. 

2.  — Justice  is  cither  distributive  or 
commutative.  Distributive  justice  is 
that  virtue  whose  object  is  to  distribute 
rewards  and  punishments  to  each  one 
according  to  his  merits,  observing  a 
just  proportion  by  comparing  a person 
or  a fact  with  another,  so  that  neither 
equal  persons  have  unequal  things,  nor 
unequal  persons  things  equal.  Tr.  of 
Eq.  3,  and  Toullicr’s  learned  note,  Dr. 
Civ.  Er.  tit.  prel.  n.  7,  note. 

3.  — Commutative  justice  is  that  vir- 
tue whose  object  it  is  to  render  to  every 
one  what  l>elong8  to  him,  as  nearly  as 
may  be,  or  that  which  governs  con- 
tracts. To  render  commutative  jus- 
tice, the  judge  must  make  an  equality 
between  the  parties,  that  no  one  may  be 
a gainer  by  another’s  loss.  Tr.  Eq.  3. 

4.  — Toullier  exposes  the  want  of 
utility  and  exactness  in  this  division  of 
distributive  and  commutative  justice, 
adopted  in  the  compendium  or  abridg- 
ments of  the  ancient  doctors,  and  pre- 
fers the  division  of  internal  and  exter- 
nal justice;  the  first  l>eing  a confor- 
mity of  our  will,  and  the  latter  a con- 
formity of  our  actions  to  the  law : their 
union  makes  perfect  justice.  Exterior 
justice  is  the  object  of  jurisprudence  ; 
interior  justice  is  the  object  of  morality. 
Dr.  Civ.  Er.  tit.  prel.  n.  6 et  7. 

f>. — According  to  the  Fredcrician 
code,  part  1,  book  1,  tit.  2,  s.  27,  jus- 
tice consists  simply  in  letting  every 
one  enjoy  the  rights  which  he  has  ac- 
quired  in  virtue  of  the  laws.  And  as 
this  definition  includes  all  the  other 
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rules  of  right,  there  is  properly  but  one 
smglo  general  rule  of  right,  namely, 
Cnvc  evert/  one  his  own. 

See  generally,  Puflfend.  Law  of  Na- 
ture ami  Nations,  II.  i,  c.  7,  8.89; 
Liementorum  Jurisprudentiu:  univer- 
salis, lib.  1,  definite,  17,  3,  l;  Gro. 
lib.  2,  c.  11,  s.  3;  Ld.  Hac.  Read. 
Slat.  Uses,  300 ; Treatise  of  Equity, 
B.  1 , c.  l,s.  1 . 

JUSTICES,  judges.  Ofliccrs  ap- 
pointed by  a competent  authority  to 
administer  justice.  They  are  so  called 
because  in  ancient  times  the  Latin 
word  for  judge  was  justitiu.  This 
term  is  in  common  parlance  used  to 
designate  justices  of  the  peace. 

Just i cits  in  eyrk,  worn  certain 
judges  established  if  not  first  appoint- 
ed, a.  n.  1170,  22  Hon.  2.  England 
was  divided  into  certain  circuits,  and 
three  justices  in  eyre,  or  justices  itin- 
erant, ns  they  were  sometimes  called, 
were  appointed  to  each  district,  and 
made  the  circuit  of  the  kingdom  once 
in  seven  years  for  the  purpose  of  trying 
cause  s.  They  wero  afterwards  directed 
by  Magna  Charta,  c.  12,  to  be  sent 
into  every  county  once  a year.  The 
itinerant  justices  were  sometimes  mere 
justices  of  ussise  or  dower,  or  of  gene- 
ral gaol  delivery,  and  the  like.  3 111. 
Com.  58,  9;  Crabb’s  Eng.  Law,  103, 
4.  Vide  Hire. 

Justices  of  the  peace,  arc  pub- 
lic otlicers  invested  with  judicial  powers 
for  the  purpose  of  preventing  breaches 
of  the  |»eace,  and  bringing  to  punish- 
ment those  who  have  violated  the 
law. 

2.  — These  officers,  under  the  con- 
stitution of  the  United  States  and  some 
of  the  states,  are  appointed  by  the  ex- 
ecutive; in  others  they  are  elected  by 
the  people,  and  commissioned  by  the 
executive.  In  some  states  they  hold 
their  office  during  good  behaviour,  in 
others  for  a limited  period. 

3.  — At  common  law  justices  of  the 
peace  have  a double  power  in  relation 
to  the  arrest  of  wrong-doers;  when  a 
felony  or  breach  of  the  peace  lias  been 
committed  in  their  presence,  they  may 
personally  arrest  the  offender,  or  com- 


mand others  to  do  so;  and  in  order  to 
prevent  the  riotous  consequences  of  n 
tumultuous  assembly,  they  may  com- 
mand others  to  a nest  affrayers,  when 
the  affray  has  been  committed  in  their 
presence.  When  the  magistrate  is  not 
present  when  a crime  is  committed, 
before  he  can  take  a step  to  arrest  the 
offender,  an  oath  or  uflirnmtion  must 
be  made  before  him  by  some  person 
cognizant  of  the  fact,  that  the  offence 
has  been  committed,  and  that  the  per- 
son charged  is  the  offender,  or  there  is 
probable  cause  to  believb  that  he  has 
committed  the  offence. 

4. — The  constitution  of  the  United 
States  directs,  that  “ no  warrants  shall 
issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation.” — 
Amcndm.  IV.  After  his  arrest,  the 
person  charged  is  brought  before  the 
justice  of  the  peucc,  and  after  hearing 
he  is  discharged,  held  to  bail  to  ua« 
swer  to  the  complaint,  or,  for  want  of 
bail,  committed  to  prison. 

5- — In  some,  perhaps  all  the  United 
States,  justices  of  the  peace  have  juris- 
diction in  civil  cases,  given  to  them  by 
local  regulations.  In  Pennsylvania, 
their  jurisdiction  in  cases  of  contracts, 

I express  or  implied,  extends  to  one  hun- 
1 dred  dollars. 

Vide,  generally,  Burn’s  Justice; 
Gray  don’s  Justice ; Ba  che’s  Manual  of 
a Justice  of  the  Peace ; Com.  Dig.  h. 
t.;  15  Vin.  Ab.  3;  Buc.  Ab.  h.  t. ; 2 
Sell.  Pr.  70;  2 Phil.  Ev.  239;  Chit. 
Pr.  h.  t. ; Amor.  Dig.  h.  t. 

JUSTICIAR  or  JUSTICIEU.  A 
judge,  or  justice;  the  same  ns  justicia- 
ry, (q.  v.) 

JUSTICIARII  ITENKRANTES, 
Eng.  late , were  formerly  justices,  who 
were  so  called  because  they  W'ent  from 
county  to  county  to  administer  justice. 
They  were  usually  called  justices  in 
eyre,  to  distinguish  them  from  justices 
residing  at  Westminster,  who  were 
called  justicU  resu/entes.  Co.  Litt. 
293.  Vide  Itenerant. 

JUSTICIARII  RESIDENTES,— 

Eng.  Lau  y were  justices  or  judges,  who 
usually  resided  in  Westminster;  they 
were  so  called  to  distinguish  them  from 
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justices  in  e yrc.  Co.  Lilt.  293.  Vide 
./ ust iciarii  Jtenerantes. 

JUSTICIARY,  officer , another  name 
for  a judge.  In  Latin,  he  was  called 
justiciarius , and  in  French,  justicicr. 
Not  used.  Bac.  Ah.  Courts  and  their 
jurisdiction,  (A). 

JUSTICIES,  Kng.  late.  The  name 
of  a writ  which  acquire  s its  name  from 
the  mandatory  Words  which  it  contains, 
44  that  you  do  A B justice.’* 

V. — The  county  court  has  jurisdic- 
tion, in  cases  where  damages  are 
claimed,  only  to  a certain  amount;  but 
sometimes  suits  are  brought  there  when 
greater  damages  arc  claimed.  In  such 
cases,  an  original  writ,  by  this  name, 
issues  out  of  chancery,  in  order  to 
give  the  court  jurisdiction.  See  1 
Sound.  74,  n.  1. 

JUSTIFIABLE  HOMICIDE  is  that 
which  is  committed  with  the  intention 
to  kill,  or  to  do  a grievous  bodily  in- 
jury, under  circumstances  which  the 
law  holds  sufficient  to  exculpate  the 
person  who  commits  it. 

2.  — It  is  justifiable,  1,  when  a judge 
or  other  magistrate  acts  in  obedience 
to  the  law;  2,  when  a ministerial  offi- 
cer acts  in  obedience  to  a lawful  war- 
rant, issued  by  a competent  tribunal; 
3,  when  a subaltern  officer,  or  a sol- 
dier,  kills  in  obedience  to  the  lawful 
commands  of  his  superior;  4,  when 
the  party  kills  in  lawful  self-defence. 

3.  — § 1.  A judge  who,  in  pursuance 
of  his  duty,  pronounces  sentence  of 
death,  is  not  guilty  of  homicide ; for  it 
is  evident,  that  as  the  law  prescribes 
the  punishment  of  death  lor  certain  of- 
fences, it  must  protect  those  who  are 
entrusted  with  its  execution.  A judge, 
therefore,  who  pronounces  sentence  of 
death,  in  a legal  manner,  on  a legal 
indictment,  legally  brought  before 
him,  for  a capital  offence  committed 
within  his  jurisdiction,  after  a lawful 
trial  and  conviction  of  the  defendant, 
is  guilty  of  no  offence. 

4.  — 2.  Magistrates,  or  other  officers 
entrusted  with  the  preservation  of  the 
public  peace,  are  justified  in  commit- 
ting homicide,  or  giving  orders  which 
lead  to  it,  if  the  excesses  of  a riotous 


assembly  cannot  be  otherwise  re- 
pressed. 

5. — § 2.  An  officer  entrusted  with  a 
legal  warrant,  criminal  or  civil,  and 
lawfully  commanded  by  a competent 
tribunal  to  execute  it,  will  Is;  justified 
in  committing  homicide,  if,  in  the 
course  of  advancing  to  discharge  his 
duty,  he  bo  brought  into  such  perils 
that,  without  doing  so,  he  cannot  either 
save  his  life,  or  discharge  the  duty 
which  he  is  commanded  by  the  war- 
rant to  perform.  And  when  the  war- 
rant commands  him  to  put  a criminal 
to  death,  he  is  justified  in  obeying  it. 

0. — § 3.  A soldier  on  duty  is  justi- 
fied in  committing  homicide,  in  obedi- 
ence to  the  command  of  his  officer, 
unless  the  command  was  something 
plainly  unlawful. 

7. — § 4.  A private  individual  will, 
in  many  cases,  Ik;  justified  in  commit- 
ting homicide,  while  acting  in  self-de- 
fence. See  &/f -defence. 

Vide,  generally,  1 East,  P.  C.  219; 
Hawk.  B.  1,  c.  28,  s.  1,  n.  22;  Allis. 
Prin.  120—139;  1 Russ,  on  Cr.  538; 
Bac.  Ab.  Murder,  Arc.,  (E);  2 Wash, 
a C.  516  ; 1 M . 891;  i H&wktie, 
210;  1 Coxe’fl  R.  424;  5 Yerg.  459; 
9 C.  & P.  22 ; S.  C.  38  Eng.  C.  L.  R. 
20. 

JUSTIFICATION,  is  the  act  by 
which  a party  accused  shows  and 
maintains  a good  and  legal  reason  in 
court,  why  he  did  the  thing  he  is  called 
upon  to  answer. 

2.  — The  subject  will  be  considered 
bv  examining,  1,  what  acts  are  justifia- 
ble ; 2,  the  manner  of  making  the  jus- 
tification ; 3,  its  effects. 

3.  — § 1.  The  acts  to  be  justified  are 
those  committed  with  a warrant,  and 
those  committed  without  a warrant.  1. 
It  is  a general  rule,  that  a warrant  or 
execution,  issued  by  a court  having 
jurisdiction,  whether  the  same  be  right 
or  wrong,  justifies  the  officer  to  w horn 
it  is  directed,  and  who  is  by  law  re- 
quired to  execute  it,  and  is  a complete 
justification  to  the  officer  for  obeying  its 
command.  But  when  the  warrant  is 
not  merely  voidable,  but  it  is  absolutely 
void,  as,  for  want  of  jurisdiction  in  the 
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court  which  issued  it,  or  by  reason  of 
the  privilege  of  the  defendant, ns  in  the 
case  of  the  arrest  of  an  ambassador, 
who  cannot  waive  his  privilege  and 
immunities  by  submitting  to  bo  arrested 
under  such  warrant,  the  officer  is  no 
longer  justified.  1 Bnldw.  240 ; see  1 
Mass.  232;  13  Mass.  266,  334;  14 
Mass.  210.  2.  A person  may  justify 
many  acts,  while  acting  without  any 
authority  from  a court  or  magistrate. 
He  may  justifiably,  even,  take  the  life 
of  an  aggressor,  while  noting  in  the 
defence  of  himself,  his  wife,  children, 
and  servants,  or  for  the  protection  of 
bis  house,  when  attacked  with  a feloni- 
ous intent,  or  even  for  the  protection  of 
his  personal  property.  See  S rlf.de. 
fence . A man  may  justify  what  would, 
otherwise,  have  been  a trespass,  an  en- 
try on  the  land  of  another  for  various 
purposes ; as,  for  example,  to  demand 
a debt  due  to  him  by  the  owner  of  the 
land  ; to  remove  chattels  which  belong 
to  him,  but  this  entry  must  be  peacea- 
ble ; to  exercise  an  incorporeal  right ; 
ask  for  lodgings  at  an  inn.  See  15 
East,  615,  note  (c);  2 Lill.  Ah.  134; 
15  Vin.  Ah.  31 ; Ham.  N.  P.  18  to  66  ; 
Dane's  Ab.  Index,  h.  t./  Entry.  In  a 
civil  action,  a man  may  justify  a libel, 


or  slanderous  words,  by  proving  their 
truth,  or  because  the  defendant  had  a 
right,  upon  the  particular  occasion, 
cither  to  write  and  publish  the  writing, 
or  to  utter  the  words ; as,  when  slan- 
derous words  are  found  in  a report  of 
a committee  of  Congress,  or  in  an  in- 
dictment, or  words  of  a slanderous  na- 
ture are  uttered  in  the  course  of  debnto 
in  the  legislature,  by  a member,  or  at. 
the  bar,  by  counsel,  when  properly  in- 
structed by  his  client  on  the  subject. 
See  Debate;  Slant  ter ; Com.  Dig. 
Pleader,  2 L 3 to  2 L 7. 

4.  — § 2.  lu  general,  justification 
must  be  specially  pleaded,  and  it  cannot 
be  given  in  evidence  under  the  plea  of 
the  general  issue. 

5.  — § 3.  When  the  plea  of  justifica- 
tion is  supported  by  the  evidence,  it  is 
a complete  bar  to  the  action.  Vide 
Excuse. 

JUSTIFICATORS.  A kind  of  com- 
purgntors,  or  those  who,  by  oath,  jus- 
tified the  innocence  or  oaths  of  others, 
as  in  the  case  of  wagers  of  law. 

JUSTIFYING  BAIL,  practice^  is 
the  production  of  bail  in  court,  who 
there  justify  themselves  against  the  ex- 
ception of  the  plaintiff. 


K. 


KENTUCKY.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America. 

2. — This  state  was  formerly  a part 
of  Virginia,  and  the  latter  state,  by  an 
act  of  the  legislature,  passed  the  18th 
day  of  December,  1789,  “consented 
that  the  district  of  Kentucky,  within 
the  jurisdiction  of  the  said  common- 
wealth, and  according  to  its  actual 
boundaries  at  the  time  of  passing  the 
act  atoresaid,  should  be  formed  into  a 
now  state.”  By  the  act  of  Congre  ss  of 
February  4,  1791,  1 Story’s  L.  U.  S.  ( 
168,  Congress  consented  that,  alter  the 
first  day  of  June,  1792,  the  district  of  j 
Kentucky  should  be  formed  into  a new  I 
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state,  separate  from  and  independent  of 
the  commonwealth  of  Virginia.  And 
by  the  second  section  it  is  enacted,  that 
upon  the  aforesaid  first  day  of  June, 
1792,  the.  said  new  state,  by  the  name 
and  stylo  of  the  State  of  Kentucky, 
shall  be  received  and  admitted  into  the 
Union,  as  a new  and  entire  member  of 
the  United  States  of  America. 

3. — The  constitution  of  this  state 
was  adopted  the  17th  day  of  August, 
1799.  The  powers  of  the  government 
arc  divided  into  three  distinct  depart- 
ments, and  each  of  them  is  confided  to 
a separate  body  of  magistracy,  to  wit : 
those  which  arc  legislative  to  one; 
those  which  are  executive,  to  another ; 
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and  those  which  arc  judiciary,  to  ano- 
ther. 

4.  — 1st.  The  legislative  power  is 
vested  in  two  distinct  branches;  the 
one  styled  tlx.*  house  of  representatives, 
and  the  other  the  senate;  and  both  to- 
gether, the  general  assembly  of  the 
commonwealth  of'  Kentucky.  1.  The 
house  of  representatives  is  elected 
yearly,  and  consists  of  not  less  than 
lilty-eight  nor  more  than  one  hundred 
members.  2.  The  members  of  the 
senate  arc  elected  for  four  years.  The 
senate  consists  of  twenty-four  mem- 
bers,  at  least,  and  for  every  three 
members,  above  fifty-eight,  which  shall  i 
be  added  to  the  house  of  represents-  | 
lives,  one  member  shall  be  added  to 
the  senate. 

5.  — 2.  The  executive  power  is  vest- 
ed in  a chief  magistrate,  who  is  styled  • 
the  governor  of  the  commonwealth  of 
Kentucky.  The  governor  is  elected 
for  four  years.  lie  is  commander-in- 
chjef  of  the  army  and  navy  of  the 
commonwealth,  except  when  called 
into  actual  service  of  the  United  States. 

I Ic  nominates,  and,  with  the  consent  of 
the  senate,  v\  points  all  officers,  except 
those  whose  appointment  is  otherwise 
provided  for.  lie  is  invested  with  the 
pardoning  power,  except  in  certain 
cases,  as  impeachment  and  treason.  A 
lieutenant-governor  is  chosen  at  every 
election  for  governor,  in  the  same  man-  | 
ner,  and  to  continue  in  otlicc  for  the 
same  time  as  the  governor.  lie  is,  ex 
officio,  speaker  of  the  senate,  and  acts 
as  governor  when  the  latter  is  im- 
peached, or  removed  from  office,  or 
dead,  or  refuses  to  qualify,  resigns,  or 
is  absent  from  the  state. 

(i. — 3d.  The  judicial  power,  l>oth  as 
to  matters  of  law  and  equity,  is  vested 
in  one  supreme  court,  styled  the  court 
of  appeals,  and  in  such  inferior  courts 
as  the  general  assembly  may,  from 
time  to  time,  erect  and  establish.  The 
judges  hold  their  office  during  good 
behaviour 

KEY.  An  instrument  made  for 
shutting  and  opening  a lock. 

2. — The  keys  of  a house  arc  consi- 
dered us  real  estate,  and  descend  to  the 


heir  with  tlio  inheritance. — Hut  see  5 
Black  f.  417. 

3. — When  the  keys  of  a warehouso 
arc  delivered  to  a purchaser  of  goods 
locked  up  there,  with  a view  of  eflect- 
ing  a delivery  of  such  goods,  the  deli- 
very is  complete.  The  doctrine  of  the 
civil  law  is  the  same.  Dig.  lib.  41,  t. 
1,  1.  1),  § 6 ; and  lib.  18,  t.  1,  I.  74. 

Key,  cstatca.  A wharf  at  which  to 
land  or  load  goods  from  or  in  a vessel. 
This  word  is  now  genoraly  spelled 
Qitay , from  the  French,  rjuai. 

KEY  AGE,  atoll,  paid  for  loading 
and  uidoading  merchandize  nt  a key  or 
wharf. 

KEELAGE,  the  right  of  demanding 
money  for  the  bottom'd*  ships  resting 
iu  a port  or  harbour.  The  money  so 
paid  is  also  called  keelage. 

KEELS.  This  word  is  applied,  in 
England,  to  vessels  employed  in  the 
carriage  of  coals.  Jacob,  L.  D. 

KIDNAPPING.  The  forcible  and 
unlawful  abduction  and  conveying 
away  of  a man,  woman,  or  child,  from 
his  or  her  home,  without  his  or  her 
will  or  consent,  and  sending  such  per- 
son away,  with  an  intent  to  deprive 
him  or  her  of  some  right.  'Phis  is  an 
oflencc  nt  common  law. 

KILDERKIN.  A measure  of  ca- 
pacity equal  to  eighteen  gallous.  See 
Measure. 

KINDRED,  relations  by  blood. 

2. — Nature  has  divided  kindred  of 
every  one  into  three  principal  classes. 

1,  His  children  and  their  descendants  ; 

2,  his  father,  mother,  and  other  as- 
cendants ; 3,  his  collateral  relations, 
which  include,  in  the  first  place,  his 
brothers  and  sisters,  and  their  dc- 
scendants;  and,  secondly,  his  uncles, 
cousins,  and  other  relations  of  cither 
sex,  who  have  not  descended  from  a 
brother  or  sister  of  the  deceased.  All 
kindred  then  arc  descendants,  ascend- 
ants or  collaterals.  A husband  or 
w ife  of  the  deceased,  therefore,  is  not 
his  or  her  kindred.  14  Vcs.  372  ; vide 
Wood’s  Inst.  50 ; Ayl.  Parerg.  325 ; 
Dane’s  Ab.  h.  t. : Toll.  Ex.  382,  3 ; 2 
Chit.  HI.  Com.  516,  n.  59 ; Poth.  Des 
Successions,  eh.  1,  art.  3. 
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KING.  The  chief  magistrate  of  a 
kingdom,  vested  usually  with  the  exe- 
cutive power. 

2. — The  following  table  of  the  reigns 
of  English  and  British  kings  and  queens, 
commencing  with  the  Reports,  is  added 
to  assist  the  student  in  many  points  of 
chronology. 


Henry,  III., 

Accession. 
. 1216 

Edward  I.,  . 

. 1272 

Edward  11., 

. 1307 

Edward  III., 

. 1327 

Richard  II., 

. 1377 

Henry  IV.,  . 

. 1399 

Henry  V., 

. 1413 

Henry  VI.,  . 

1422 

Edward  IV., 

. 1401 

Edward  V.,  . 

1483 

Richard  III., 

. 1403 

Henry  VII.,  . 

. 1465 

Henrv  VIII.,  . 

. . 1509 

Edward  VI., 

1547 

Mary, 

. 1553 

Elizabeth, 

. 1558 

James  I., 

. 1603 

Charles  I.,  . 

1625 

Charles  II., 

. 10G0 

James  II., 

. 1665 

William  III.,  . 

. 1669 

Anne,  . 

• . 1702 

George  I., 

. 1714 

George  II.,  . 

1727 

George  III., 

. . 1760 

George  IV.,  . 

. 1620 

William  IV.,  . 

. . 1830 

Victoria, 

1837 

Pide  article  Jlrjjor/s. 
KING’S  BENCH. 

The  name  of 

the  supreme  court  of  law  in  England. 
It  is  so  called  because  formerly  the 
king  used  to  sit  there  in  person,  the 
styic  of  the  court  ljcing  still  comm  ipso 
rege,  before  the  king  himself.  During 
the  reign  of  a queen,  it  is  called  the 
Queen’s  Bench,  and  during  the  pro- 
tectorate of  Cromwell,  it  was  called  the 
Upper  Bench.  It  consists  of  a chief 
justice,  and  three  other  judges,  who 
are,  by  their  ollicc,  the  principal  coro- 
ners and  conseravtors  of  the  peace.  3 
Bl.  Com.  41. 

2. — This  court  has  jurisdiction  in 
criminal  matters,  in  civil  causes,  and 


is  a supervisory  tribunal  to  keep 
other  jurisdictions  within  their  proper 
bounds. 

3.  — 1.  Its  criminal  jurisdiction  cx- 
I tends  over  alloflenders,  and  not  only  over 

all  capital  offences  but  also  over  all 
other  misdemeanors  of  a public  nature; 
it  being  considered  the  custos  morum 
of  the  realm.  Its  jurisdiction  is  so 
universal  that  an  net  of  parliament  ap- 
pointing that  all  crimes  of  a certain  de- 
nomination shall  be  tried  before  cer- 
tain judges,  docs  not  exclude  the  juris- 
diction of  this  court,  without  negative 
words.  It  may  also  proceed  on  in- 
dictments removed  into  that  court  out 
of  the  inferior  courts  by  certiorari. 

4.  — 2.  Its  civil  jurisdiction  against 
the  officers  or  ministers  of  the  court  en- 
titled to  its  privilege,  2 Inst.  23 ; 4 
lust.  71 ; 2 Bulstr.  123  ; and  against 
prisoners  for  trespasses.  In  these  last 
cases  a declaration  may  be  filed  against 
them  in  debt,  covenant  or  account  ; 
and  this  is  done  also  upon  the  notion  of 
a privilege,  because  the  common  pleas 
could  not  obtain  or  procure  the  prison- 
ers of  the  king’s  bench  to  appear  in 
their  court. 

5.  — 3.  Its  supervisory  powers  ex- 
tend, 1,  to  issuing  writs  of  error  to  in- 
ferior jurisdiction,  and  affirming  or  re- 
versing their  judgments  ; 2,  to  issuing 
writs  of  mandamus  to  compel  inferior 
officers  and  courts  to  perform  the  du- 
ties required  of  them  by  law.  Bac. 
Ab.  Court  of  King’s  Bench. 

KINGDOM.  Is  a country  where 
an  officer  called  a king  exercises  the 
powers  of  government,  whether  the 
same  bo  absolute  or  limited.  Wolff, 
Inst.  Nat.  § 994.  In  some  kingdoms 
the  executive  officer  may  he  a woman, 
who  is  called  a queen. 

KINTLIDGE,  mere.  law.  This 
term  is  used  by  merchants  and  seafar- 
ing men  to  signify  a ship’s  ballast. 
Merc.  Diet. 

KIRBY’S  QUEST.  An  ancient 
record  remaining  with  the  remembran- 
cer ofthc  English  Exchequer,  so  called 
from  being  the  inquest  of  John  Do 
Kirby,  treasurer  to  Edward  I. 

KNAVE.  A false,  dishonest,  or 
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deceitful  person.  This  signification  of 
the -word  has  arisen  by  a long  perver- 
sion of  its  original  meaning. 

2. — To  call  a man  a knave  has  been 
held  to  l>e  actionable.  1 Kollo’s  Ab. 
52  ; 1 Freem.  277. 

KNIGHT’S  FEE,  old  png.  law , 
is  an  uncertain  measure  of  land,  but, 
according  to  some  opinions  is  said  to 
contain  six  hundred  and  eighty  acres. 
Co.  Lilt.  69,  a. 

KNIGHT’S  SERVICE,  Eng.  lout, 
was  a tenure  of  lands.  Those  who 
held  by  knight’s  service  were  called 
“ milites  qui  per  loricas  terras  suos 
defendunt soldiers  who  defend  the 
country  by  their  armour.  The  inci- 
dents of  knight’s  service  were  homage, 
fealty,  warranty,  wardship,  marriage, 
reliefs,  heriots,  aids,  escheats,  and  for- 
feiture. Vide  Socage. 

KNOWINGLY,  pleadings.  The 
word  “ knowingly,”  or  “ well  know- 
ing,” will  supply  the  plucc  of  a posi- 


tive averment  in  an  indictment  or  de- 
claration, that  the  defendant  knew  the 
facts  subsequently  stated  ; if  notice  or 
knowledge  1 hi  unnecessarily  stated,  the 
allegation  may  be  rejected  ns  surplus- 
age. Vide  Com.  Dig*  Indictment,  G 
<i;  2 Stra.  004  ; 2 East,  452;  1 Chit. 
PI.  *370.  Vide  Scienter. 

KNOWLEDGE.  Information  as  to 
a fact. 

2. — Many  acts  arc  perfectly  inno- 
cent when  the  party  performing  them 
is  not  aware  of  certain  circumstances 
attending  then) ; for  example,  a man 
may  pass  a counterfeit  note,  and  be 
guiltless  if  he  did  not  know  it  was  so ; 
he  may  receive  stolen  goods  if  he  was 
not  aware  of  the  fact  that  they  were 
stolen.  In  these  and  the  like  eases  it 
is  the  guilty  knowledge  which  makes 
the  crime.  Sec  as  to  the  manner  of 
proving  guilty  knowledge,  Archb.  Cr. 
PI.  110,111.  Vide  Animal;  Dog; 
Evidence;  Ignorance ; Scienter. 


END  OF  VOLUME  I. 


0 * 


BOUVIER’S 

LAW 

DICTIONARY 


BOWER'S 

LAW 

DICTIONARY 


KF 
156 
.B6 
1848 
».  1 


